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One of the LOR DS of Her MAJESTY's ; moſt Hotbuiable | 
PRIVY- n Ge. 


My Lord, 

HE Author and Subject, here Pre- 
ſented to Your Lordthip, have, in 

| Themſelves, the beſt of Claims to 
ſo 8 a Protection: For, neither can He, 
whoſe known Capacity, Induſtry and In- 
tegrity, render d Him the Ornament of His 
own Profeſſion, and of His Princes Council, 


apply Himſelf with more Succeſs, than to 
One, who has riſen, by the ſame Steps, to a 


1 R 


Nobler Eminence of Honour and Employ- - 


ment; nor ought any other, than the Guar- 
dan and Diſpenſer of Publick Equity, be 


Acknowledg d as the Patron of the Lam 2 


Na tures and Nations. But the Ambition of 


TRAY d cls was alike needful, —_ = 
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The E 722 Dedi catory. 
of the Tranſlators; as an Occaſion of ac- 


knowledgin dging os In fluence, which they feel 
from Your Lordthips Authority, with regard 


both to their Function and their Studies: 
' Your Lordſhip eſteeming it no lefs worthy 
a Part of Your Character and Office, to 
Support the moſt Primitive Church, and 
the moſt Regular Univerſities; than to 
Preſide over the Juſtice of the Wileſt State, 
or to Direct the Policy of the Happicit 

Reign. Tam, 


With all Duty and Reſped, 


Four Lordſbips moſt Obliged 


Humble Servant, 


' BASIL KENNETT. 


4 w ; . " g 
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THE 


T is a Dilemma frequently urged againſi Y er/rons of this kind, 

that when a Subject lies Ce Bon Vutlgar Con/ideration, 
Perſons of Learning will purſue the Knowledge of it in the 
Learned Languages, while Others muſt remain equally Stran- 


; 


tempt, fo the ſecond of them, which, thro' Perſonal Inability, may 
have been impair d, ſeems yet tobe recompenſed, by a peculiar Weight 
and Prevalency in the fil. For the Commendation of our Author's 


Compoſition ; which tho, by All, acknowleag'd to be Expreſſrve , yet 
Fancy the Senſe to have broken its way thro' the Phraſe, and to have 
true, He has not fail d, in the very Entrance of His Work, to 


ts, what may better excuſe the neceſsary Roughneſs of a Subjeft, than 
the particular Unhappineſs of a Writer. e Another visible Diſad. 
vantage there was, which calld for Relief. Our c Author having 
publiſb d the firſt Draught of this great Undertaking in the Tear 
 MDCLX, with the Title of Elementa Juriſprudentiz, having alſo 
imploy d the Labour and Collections of Twelve Tears, in bringing it 
torts preſent Method and Name, was not content to have drawn to- 
gether all eAſ}ytances, whichwere of direct and immediate Uſe, from 
the Stores of « Morality, Politicks, and Lau, but engaged Himſelf in 
a longer and wider Search, running thro' the whole Circle of Philo, 
» Jogical Authors, Ancient and Modern, and diſpo/ms, under the 
Heads of His Work, the moſ} remote Examples , and Illu/irations. 
Hence every Page came to be loaded, not only with numerons Cita- 
Lions at large, but with diſorderly «Marks of Addition, Reference, 


agreeable Figure of a Common-Place. 
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gers to it in all. Which yet abates, proportionably, of us Force, ac- 
cording as either the Original Performance has been leſs fortunate 
in Style ; or as the Improvements of a Modern Tongue have been 
able to extend themſelves to the abſtruſeſ# Reaſontngs , and to ſpeak, 
even of Philoſophy with the Advantages of EJoquence. As there is © 
a Concurrence, of theſe two Conditions, to zu/tify the preſent At- - 


Judgment has ſcarce been more Univerſal, than the Cenſure of his 
to moſt appears ſo difficult and diſcouraging, that they ſometimes - 
left theſe Irregularities, as the Tokens of its Violence. It is 
apologize for this Defect of Ornament but the Plea He offers 


Compariſon, and the lite. as if the Confuſwn of a ſwelling Margin 
had run over, and diſcharg d it ſelf upon the Text. Thus the Pe. 
rods were frequently disjointed, the e Argument interrupted or ob. 
ſecured, and the greateſt part of the main Body thrown into the diſ ® 
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| 5.4 THE PREFACE. 
Sue Endeavours have been here applied towards the leſſening of 
=. both theſe Imperfefions. In reſpect of Style,it is hoped,that the Mettal, 
bo rude ſorver and incapable of being poliſhd lo e act Beauty, 
bet aſter à ſecond melting, may appear leſs deformd, and may 
paſs into more General Uſe. But tis beyond Doubt, that the 
other Inequality has been farther refified, by our ca/ting under the 
Page the needleſs and miſſhapen maſs of Foreign Supplies - 
 avhich it might have been no unpardonable boldneſs utterly to have 
pared away ; but that wwe ought to be cautious of praQtifing upes 
"an Author, and io take care, leaſt by cutting off an Excreſcency, 
we ſhould endanger the Life of a Deſign. | . 
Quſum has not ſo far prevail d over Decency, as to engage the 
Tranſlators in proclatming the Juſtice of their Choice, and Merit of 
their Author. Much leſs would they ground his Character on the. 
invidious Argument of Compariſon. To contend with the admired. 
Names. of Grotius, Selden, and the Right Reverend the [preſent - 
Lord Biſhop of Peterborough; is what He ought to decline in point , 
Modeſty, if not of Safety. Tet this ſeems to have fallen out to his © 
' Advantage, that no One of thoſe Great Men attempted a complete 
Boa, Moral, or Political Doctrine. The Fir/t choſe rather to inſſt 
b Authorities, taken from the Hiſtorians, Civilians and Canony/ts, 
3 #han.on Philoſophical Deductions, from the Nature of Men, and the | 
Reaſons of Things. The Second entred no farther into this Subjed, . 
than as the Jewith In/itutions directed His View. My Lord , Pe- 
terborough, having everthrown the deceitful Fabrick of a late Trea- 
cherous Builder, and ſettled the Science of Morality, on its trneff 
aud deepeſt Foundations, left the Super/trufture to be rais'd by In- 
ferior Hands. Thus, while each had a particular Boundary io hit 
own Enquiries, All contributed to the Perfection of our Author's 
Siem in which, as He abſtains not from grateful Remembrances 
of theſe, and other Learned Benefafors, ſo He now teaches the 
Publiſher of this Tranſlation moſt gladly to acknowleds the Favour 
and Afſitance of his Friends ; of whom T wo eſpecially, the Reverend 
Mr. Percivale, andthe Reverend Mr. Itchiner, by entirely rendring * 
the Fifth and Eighth Books, have, with the ſame Kindneſs, accepted 
8 part in his Burthen, and allu d him a ſhare in their Reputation 
and Succeſs, © Ent 000697, barren 
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Human Life govern'd and direted 
L by Moral Entities. 
3. Moral Enti yes, what ; together with their 
Cagſes and End. 


Sed. I. 32 


7 derived. 
| 5. The Diviſion of Moral Entities. 
8 State, what. 
7. State, Natural, and Acceſſory. 
8. Peace and War, how defined and divided. 
9. Definite, or determinate, States. 
10. States hearing a reſpect to Time. 
11. Remarks Concerning States. 
12. Simple Perſons how divided. 
- T3. Compound Perfons, of how many kinds. 
14. Remarks concerning Moral Perſons, 
Is. Fictitiops Perſons, | 
16. Moral Things. 
T7. The Modes of Morality divided 
18. Titles. 
19. Power. 
20. Right. 
21. The other Moral Qualities. 
22. Moral Quantities. 
23. Ro N how de tr 
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Science of Demonſtrative * 
471 ais. 
2. Demonſtration bat. | 
3- The Principles of Demonſtration. 
4 ne; Demonſtration de 
| rw” of e Morality, 
* Aitude and. | 
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The of producing them, ly Impoſition: F. 
jy 5 7 ber Effect and Operation, and whence | 


Of 1 the Certainty of MoralScience. | 
See. 1. OST are wont: to: deprive Moral | 


fravity of Human | 0 
2 buen 
5577 or bad,” ante- | | 
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8, Of the Latitude of eMoral Aftions, in 
reſde : 5 
9. Grotius's Opinion examin'd. 
10. . ings admit of a Latitude with 
Fe pig 10 Quantit 


1 0 be Ke pr — certain. 


3 


C HA p. III. 


Of the Underſtanding of Mag, as 
it concurs zo Moral Actions. 


Sect. 1. HE two Faculties of the Under. 
= 
2 


ing. 
Nature of the, Repreſentative Fa- 
culty. 

3. The Under anding endued with a Natural 
Rectitude in its Judgment of — | 
Things. 

4. 2 what ; and how divided. 
5. A Right, and a Probable Conſcience. 
6. The e a of a Probable Conſcience, 
7. Rules about Th s Profitable only... : 
D. A Doubtful Conſcience. „ 
9. AScrupulous 9 , 
10. _— what ; and of how — 


11. Error, how adjvided. 
12. Error concerning Things lawful. 
13. Error in Speculation, concerning Things 
neceſſary in Practice: 5 
14. Concerning Things ane | 
15. Practical Error. | 
1 16. Error « Concer ning peck evil.” 


the. 


. H A 7. Iv. 
ring { Moral Ations. OE, 
s of the Will. ; we 
rty of the Fil. * 7 12 


THE CONTENTS. 


. The Will affeBted by different Conlti-| 


| tutions of Bodjy. 

6. By Habats : 

7. By the Paſſions: 

8. Intemperance. 
9. Mixt Actions. | 
10. Involuntary, what. - 
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Of Moral Actions in general ; 
and of their Application to the 


Agent, or their Aptneſs to he 


imputed. 


JSect. 1. Moral Action, what : - 
| 2. Ita Matter: 

3. /ts Form; together with the proper No- 
tion of a Moral Cauſe. 

4. Moral Actions, formally con/ider'd, are 
allways Poſitive Entities. 

5. The Foundation and Reaſon why a Thing 
ſhould be imputed, or not. 

6. No Imputation of what is done by abſo- 
lute Neceſſaty - 

7. Nor of that which proceeds FE eines the 
meer Vegetative Power of Nature- 

8. Nor of Tbings Impoſlible : 

9. Nor of what is done upon Force; (with 
the Caſe of bare Execution :) 

10. Or thro' Ignorance : 

11. Nor of Dreams: WE 

12. — _ _ 5 p | 

13. Sinful Actions, tho' proceedins 

| Habit, are in tbe 38805 — Rokl 

zo Imputation. 
14. The Actions of Others how imputed zo Us. 


en a P. VI. 5 
Of the Rule of Moral Actions 
or, of Law in general. 


Se, 1. T AW ers from Counſel]; 
2. And from Covenant; 
3. Aud from Right. 
4. Law, what. 
5. Obligation, whar. | | 
6. What it is to be capable of ny ation. 
. The Perſon obliged ought to acknowledge 
| a __ Sa 
g. No Man can fland obliged to himſelf. 
9. = ve of impoſing Obligations,whence 


10. Not from bare Strength. | 
- 11. Nor from Excellency of Nature only. 
12. Force, what it adds to Obligations. 
13. The Legiſlator, and the Law ought 10 
be both known. | 
14. The Eſſential Parts of a Law. 
15. The Permiſlion of a Law, Whey. 
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16. — — Matter, or Subje, of Laws. 
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15. Injary, what. 
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17. Volenti non fit injuria : Nothing can be 
an Injury, when. the Perſon is willing 
to receive it. | 
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Sect. 1. Bſolute Quantity of Moral Actions. 
2. A What Intention neceſſary, in Con- 
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4. A Compleat, or Perfect Action, what. 
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AN 


Introduction to PUFENDORF, &c. 


often to have made its greateſt Blemiſh. There is no Chaſe, in which Men 

are ſo heated and rais'd, and in which they diſcover ſo much Violence of 

Purſuit; as in that of Truth: whence, if they happen to miſtake the Scent, 
the more vigoroully they proceed, the more effectually they are deluded. It hath been 
the Study of all Ages to repreſs and reſtrain ſo diffuſive an Evil; either by ſtopping 
the Tide of Curioſity , or by turning it into a limited Channel and a governable 
Courſe. The Proſpect of obtaining this Aſſiſtance firſt brought the Forces of Philo- 
ſophy into Service: Which promiſing no leſs Succeſs from their Arms, than they car- 
ried Modelty in their Banner and Inſcription, had not fail'd to act victoriouſly againſt 
Error, but that, charging with more Courage than Diſcipline, when they had brought 
off Others, they were unable to diſengage themſelves. Methodized Syſtems and 
Elaborate Sciences did but draw the Miſchief within their own Province and Circle. 
The whole Storm gather'd over the Schools, and the Multitude look'd on without 


Z b 2 Deſire of Knowledge, the great Beauty and Ornament of Reaſon, ſeem's 


Danger, or Care. The Walks, the Porches, the Gardens, the Seats of Grecian Wiſdom, _ . 


which ſeemed able to afford a Shelter, at leaſt, __ the Common Enemy, were ra- 
ad been maim'd and batter'd in the 

Conflict: And, as much as Ignorance ſeems to be a more eligible Miſery than Per- 
plexity and Confuſioff, ſo much the Vulgar had the Advantage above their Teachers. 
Nor was it ſtrange the Enterprize ſhould miſcarry, when the Attack was begun in 
the wrong place. The main Stroke was level'd againſt the Difficulties of Natural 
Speculation , not againſt the Miſtakes in Action and Duty. The Philoſophers were 
firſt for making the World, before they would inſtruct Men how to live in it: And 
they amuſed themſelves ſo long, and ſo unſucceſsfully about the former Search, that 
they had neither Leiſure nor Spirit for the latter. They took the Style of Nature's 


1 1 Prieſts; to Her they addreſs d their Worſhip and their Vows : But they ſtood admiring 


the Temple, when they ſhould have been conſulting the Oracle: they neglected the 
Precepts of the Fair Goddeſs, to remain idle Gazers on her Charms. Thus the Points, 
which diſpoſed the Sects and Orders to mortal Variance, and ſet them in array againſt 


each other, lay, for the moſt part, without the Sphere of Human Practice. The 
XX firſt Seeds and Elements of Things were diverſified into endleſs Contentions: but the 
Principles of Juſtice and Honeſty ſeem to have been ſettled with better Agreement. 
And tho' we meet with many Verbal Diſputes, even upon this Head, amongſt the 


three famous Tribes of Plato, Ariſtotle, and Leno; yet the excellent Piece of Twlly's 
Offices, is a laſting Proof how happily they may be all made to conſpire in eſtabliſhing 
a compleat Summary of Morals. It is true the Moral Doctrine of the Epicureans, was 
what Tuly himſelf has not the ao reconciling to Reaſon : He think's ir nor poſſible 
to find in that Herd a good Man or a good Citizen, where Honeſty is confounded with 
Profit, and both with Pleaſure. Yetcould we. favourably ſuppoſe even this Hypotheſis of 
Manners, to have been ſuch as ſome Modern Apologiſts repreſent it, in its pute and 
primitive State, before it was made the Plea of Vice and the Shelter of Idleneſs; if, 
by Life of Pleaſure, we might be content to underſtand a Life led according to the beſt 
Direction of our Powers, in order to the Attainmeſit of true Tranquility; the moſt 
rigid Stajcks would be brought to an Accommodatigh with their Enemies, and 7 
Nature might, at the ſame time, compoſe the Character of Cato and of Mecenas. p 
gate <= 6 | We 
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AN 


Introduction to PUFENDORE, &c. 


often to have made its greateſt Blemiſh. There is no Chaſe, in which Men 
are ſo heated and rais'd, and in which they diſcover ſo much Violence of 
Purſuit} as in that of Truth: whence, if they happen to miſtake the Scent, 
the more vigorouſly they proceed, the more effectually they are deluded. It hath been 
the Study of all Ages to repreſs and reſtrain ſo diffuſive an Evil; either by ſtopping 
the Tide of Curioſity , or by turning it into a limited Channel and a governable 
Courſe. The Proſpe& of obtaining this Aſſiſtance firſt brought the Forces of Philo- 
ſophy into Service: Which promiſing no leſs Succeſs from their Arms, than they car- 
ried Modeſty in their Banner and Inſcription, had not fail'd to act victoriouſly againſt 
Error, but that, charging with more Courage than Diſcipline, when they had brought 
off Others, they were unable to diſengage themſelves. Methodized Syſtems and 
Elaborate Sciences did but draw the Miſchief within their own Province and Circle. 
The whole Storm gather'd over the Schools, and the Multitude look'd on without 
Danger, or Care. The Walks, the Porches, the Gardens, the Seats of Grecian Wiſdom, 
which ſeemed able to afford a Shelter, at leaſt, againſt the Common Enemy, were ra- 
ther ſo many Hoſpitals, fill'd with thoſe who had been maim'd and batter d in the 
Conflict: And, as much as Ignorance ſeems to be a more eligible Miſery than Per- 
plexity and Confuſioff, ſo much the Vulgar had the Advantage above their Teachers. 
Nor was it ſtrange the Enterprize ſhould miſcarry, when the Attack was begun in 
the wrong place. The main Stroke was level'd againſt the Difficulties of Natural 
9 „ not againſt the Miſtakes in Action and Duty. The Philoſophers were 
ſt for making the World, before they would inſtruct Men how to live in it: And 


T E Deſire of Knowledge, the great Beauty and Ornament of Reaſon, ſeem's 


1 they amuſed themſelves ſo long, and ſo unſucceſsfully about the former Search, that 


they had neither Leiſure nor Spirit for the latter. They took the Style of Nature's 
Priefts; to Her they addreſs'd their Worſhip and their Vows : But they ſtood admiring 
the Temple, when they ſhould have been conſulting the Oracle : they negle&ed the 
Precepts of the Fair Goddeſs, to remain idle Gazers on her Charms. Thus the Points, 
which diſpoſed the Sects and Orders to mortal Variance, and ſet them in array againſt 
each other, lay, for the moſt part, without the Sphere of Human Practice. The 
firſt Seeds and Elements of Things were diverſified into endleſs Contentions : but the 


© Principles of Juſtice and Honeſty ſeem to have been ſettled with better Agreement. 


And tho' we meet with many Verbal Diſputes, even upon this Head, amongſt the 


4 three famous Tribes of Plato, Ariſtotle, -and Leno; yet the excellent Piece of Tully's - 
Oe, is a laſting Proof how happily they may be all made to conſpire in eſtabliſhing . 
© compleat Summary.of Morals. fot: true the Moral Doctrine of the Epicureams, was 


what Tuly himſelf has not the Aff reconciling to Reaſon : He think's it not poſſible 
to find in that Herd a good Man f or a good Citizen, where Honeſty is confounded with 
Profit, and both with Pleaſure. Yet could we favourably ſuppoſe even this Hypotheſis of 
Manners, to have been ſuch as ſome Modern Apologiſts repreſent it, in its pute and 
primitive State, before it was made the Plea of Vice and the Shelter of Idleneſs; if, 
by « Life of Pleaſure, we might be content to underſtand a Life led according to the beſt 
Direction of our Powers, in order to the Attainmeſit of true Tranquility; the moſt | 


dd Soicks would be brought to an Accommodatiqh with their Enemies, and 70 follow . 


Nature might, at the ſame time, compoſe the Character of Cato and of Mecenas,  _ 
E | 


5 An Introduction to PVP Ex DORT, Oc. 


We eſteem it the Glory of Chriſtian Doctrine that it reform'd the Underſtanding as 
well as the Will ef Men: And in both theſe happy Changes, as the ſame Power at- 
- chiev'd, ſo the ſame Wildom guided the Work, Vain Flights and Extravagancies 
were equally baniſh'd from Knowledge and from Duty. The Will was ſanCtified ; 
but not in order to the amuſing it ſelf with ſuperſtitious Services: the Underſtanding 
was enlightened; but not that ir might ſpend the Divine Ray in a Search either Unpro- 
fitable or Dangerous. The Nature of GO, our ſelves, and the World about us, was ſo far 


recommended to our Speculation, as might enforce and enliven our Practice; and no 


Diſtinction was admitted between the being Wiſe and the being Good. Vet was there 
here no Deſign of levelling in Knowledge, or of breaking up the ancient Bounds, 
which ſeparated the Learned from the Illiterate. Lotty Attainments did not loſe their 
juſt Praiſe and Reſpe&, tho? modeſt Simplicity was molt courted and loved. The 
Treaſures of the Mind were conſider'd with this Reſemblance to groſſer Riches; that 
the Uſe, not the Poſſeſſion was eſteem'd, and Competency therefore only preferr'd to 
Abundance, becauſe leſs apt to be miſemploy'd. Thus Philoſophy was made to un- 
dergoa juſt Trial ; andbeing melted dowa into its firſt Principles,the more wildand the 
more rude Notions, the Vapour and the Droſs, were thrown off, and the ſounder Parts, 
all that was rational, diſcreet and ſober, incorporated into the Subſtance of Religion. 

It is an Argument, managed by ſuch Hands as could give it the greateſt Advantage, 


that our Chriſtian Faith and Practice derive not only a Luſtre and Ornament, but a 
Strength and Confirmation from Natural Inquiries. In as much as the ſtricteſt 


Examiners of Things are the ableſt Witneſſes to the Truths of Religion; in which, 
as in the Natures which they contemplate, their deepeſt Reſearches will be the moſt 
entertaining and the molt ſatisfactory. And he mult betray a baſe Envy to thoſe fa- 


vourite Studies of the preſent Age, who does not concur in the Juſtice of this Ac- 


knowledgment. Eſpecially , ſince our later Memory, when the Principles of one 
Philoſopher, and the Lecture of another (both which Poſterity will record amongſt 


the greateſt Benefactions to pious Uſes, ) have given ſo much, and promiſe more: 


When they have wrought a Converſion upon the Mechanical Hypotheſis ; and made its 
genuine Courſe, and regular Service atone for the Injuries of its Abuſe : When they 
have demonſtrably evinced, that of Epicurus's two Principles? Body, and Space, the 
former, of it {elf and without the Divine Impreſſion, is no leſs unactive and inſigni- 
ficant than the latter; and that his fickle Power of Chance, conceiv'd in his Brain to fo 
great Hopes, and ſo vaſt an Empire, proved an abortive Birth, the Blind, Fooliſh and 


Uafiniſh'd Siſter of Pallas: becauſe, in the Methods of Nature, as well as of Pro- 
vidence, Even Cauſal things come from Heaven, and what we call Fortune hath another 


Name above *. On the other hand, it is notorious that there has ſprung up a Race of 
Men, who with an uſurp'd Title, and under falſe Colours, calling themſelves the 
Champions of Natural Science, and promiſing nothing leſs than to deliver Human 
Minds from Ancient Bondage, and to knock off the Fetters of the Schools, have run 
into all kinds of Extravagance ; not reflecting that their Folly ought to be held in Ser- 


vitude, and their Madneſs to be confined with Chains. Religious Enthuſiaſm, tho' one 
of the moſt unhappy SpeQacles of Human Weakneſs and Pride; yet was never ſo 


dangerous as Ph:loſophical. Becauſe the Deſigns of the latter, as they are more deeply 
laid, fo they are carried on with more aſſured Secreſy, under more artful Diſguizes, 
and with a better compoſed Aſpect and Addreſs. Whereas, the former is wont to 
exert its whole Fury in ſome one open and deſperate Enterprize ; which engages the 


Civil Arm to oppoſe it, and ſoon ends in its own Deſtruction. Yet ſhould we, on 


both ſides, abſtract from the Conſequences, the Diſproportion will be more viſible in A 


the Crimes. Both make uſe of very wrong means: but then the one is directed to the 
Honour of GOD; the other to the Contempt of all that is Sacred. Both are Effects of 
a fatal Ignorance: but then the one ſeems to be alleviated by ſome Degree of Misfor- 
tune; the other is altogether wilful and preſumptuous. They conſtitute the moſt re- 
mote Extremes of ſober Piety ; the one is tranſported to the wildeſt Heights of Su- 


perſtition, the other ſink's into the loweſt Prophaneneſs: and we know that all the 
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wildom of my Lord Bacon, while employ'd to prove the latter of theſe the more 
exculable, hath only ſhown how much the Advocate was better than the Cauſe. 
1 When GOD, in Scripture, is pleas d to urge an Inſtance of His Superior Power 
and Wiſdom, He appeals not only to his Creation of Things, but to His Knowledge of 
All that He has created. Heſt thou entred into the ſprings of the ſea ; or haſt thou walt d 
nis the ſearch of the depth? Haſt thou perceiv'd the breadth of the earth? declare „ thou 
2X knoweſt at all, Mere is the way, where light dwells; and as for darkneſs, where is t he place 
tber? Haſt thou entred into the treaſures of the ſnow ; or haſt thou ſeen the treaſures of the 
"XR hail? Huth the rain 4 father? or, who hath begotten the drops of dem? out of whoſe womb 
came the ice? and the hoary froſt of heaven who hath genared it? Job. XXVIII. But 
ve have ſeen many of theſe Adventurers hardy enough to gird up their loins and anſwer 
him, and to accept the Challenge, made in behalf of both thoſe His infinite Perfections. 
Nor are they ſatisfied with taking in pieces the Divine Mechaniſm, but often preſume 
to conſtitute themſelves Overſeers and Directors of the Building: preſcribing to their 
Maker the Laws of their own Frame; and ſometimes correcting and cenſuring the 
Almighty Architect; while under the ſeeming Accuracy of their Rules, they covertly 
introduce Nature murmuring againſt her Author, ſaying to Him that faſhion'd Her, 
why haſt thou made me thus? is poſſible, that ſome may fall into an oppoſite Extra- 
X vagance, of no leſs miſchievous Effect. Their Accuracy in ſurveying the Great- 
X neſs of the Viſible World, may ſtrike their Thoughts with an Apprehenſion ra- 
ther of the Power than the Goodneſs of GOD, and may erect a Philoſophical Admi- 
ration upon the Ruines of a Chriſtian Piety. The aſtoniſhing Diſproportion between 
the Earth and the other parts of the Univerſe may tempt them to conceive, that 
Mankind, who inherit fo petty and worthleſs a Poſſeſſion, cannot be highly re- 
garded by the Common Lord. And having given up their Title to His Favour, they 
X will gladly proceed to with-draw themſelves from his Notice: whence the Divinity 
framed by them, in good Earneſt, will be the ſame which the Epicureans are ſaid to have 
admitted in Complaiiance . | 


Semots & rebus noſtris ſejuniteque long? g. 


4s certainly Epicurus's Philoſophy would have been more conſiſtent with his Prophane- 
IF neſs, if inſtead of contracting the Heavenly Bodies into thoſe narrow Dimenſions, * 
which they bear towards our Eye, he had, on the contrary, pronounced the Earth, 

the Seat of his ignoble Hap — to be no more conſiderable than one of the Atoms 

ia his Syſtem. Now ſhould Men once allow themſelves to harbour ſuch a Miſtruſt, 

do over-look their Habitation with Contempt, and to bury their Hopes and Privileges 
in a dark and deſponding Suſpicion ; no Human Reflexions could bring them to their 
3 Senſes: their Melancholy could only yield to the Power of Religion, and the Light of 
Xx Scripture. Say not thou I will hide my ſelf from the Lord; ſhall any remember me from 
dove Iſball not be remembred among ſo many people; for what is my ſoul amongſt ſuch an 
33 infinite number of creatures? Behold the heaven and the heaven of heavens, the deep, and 
ble earth and al that therein is, ſhall be moved when he ſhall viſit. The mountains alſo and 
ſeundations of the earth ſhall be ſhaken with trembling , 'when the Lord looketh upon them. 
No beart can think upon theſe things worthily, and who is able to conceive his ways ? It is a 
eempeſt which no man can ſee ; for the moſt part of his works are hid. He that wanteth under- 
8 /<24ing willchink upon vain things; and a fooliſh manerring imagineth folies. Ecclus. XVI. 
Tis notaffirm'd, that the Purſuit of Natural Studies does always betray even bad 


nation or vicious Mind, it has a fatal Tendency towards leſſening the Reverence of 
Religion, weakning the Guard of Conſcience, and undermining the Pillar and Ground 
, the Fear is too juſt to be difſembled. And therefore, it would not ſeem 
Lerogatory to the Great Maſters of Nature, or to thoſe Arts and Ornaments of Life, 
= which the World dayly owe's to their Succeſsful Labours; if Men, who have by no 
means the lame Strength, ſhould be caution'd againſt periſhing in the ſame Under- 
takings. On the contrary, the abating ſomewhat of that Edge with which Perſons, 


rather Curious than Wiſe, are carried towards ſo delightful a Field, as it would be of 
| 2 & * S ob | Service 
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Men to theſe Degrees of Impiety. But, if when-ever it meets with a roving Imagt- 
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Service to Honeſt thinking and acting, ſo it would vindicate the Science it ſelf; by 


taking away its Protection from thoſe Intruders, who are really the Peſt and Vermine - 


of Nature, hanging upon her comely Fruits, not to ſurvey or to admire, but to defile 
and to deſtroy. Now there is nothing which might give ſuch a Turn to Mens 


Thoughts, or ſo happily ſlacken the Warmth and Eagerneſs of this Diſpoſition, as if 


they were generally convinced of the ſolid Worth of Moral Enquiry. It is the Saying of 
a Great Perſon, who in aſſerting the Pre-eminence, our Nation hold's in Philoſophy, 
has at the ſame time demonſtrated its Superiority in Eloqueace, that the Natural 
Philoſopher begins where the Moral ends : And, were things allowed to take place 
according to their juſt Weight and Dignity, ro invert this Order would appear no 
leſs abſurd, than for an AQtor to ſtare on a gay Scene till he forget's his Part: or, for 
a Mariner, caſt away upon an unknown Shore, to contemplate the Rarities of the 
Country e'er he applies himſelf to the Natives; to gratifie his Curioſity, before he 
provide's for his Subſiſtence. We ſtyle it IIl-Brecding for a Perſon in Company, to 
affect particular Meditation, or ſeparate Buſineſs, to imploy his Mind or bis Hands 
after another way than his Fellows. And he, certainly, who deſerts the Study of Human 
Practice, to pleaſe a falſe Appetite of Natural Diſcoveries, forgets bis Being as well as 
his Manners, and ſeems to offer a general Affront to his own Kind. e 

It ſeems now to be agreed amongſt the Knowing World, that no Hypotheſis of 
Nature can be admitted as neither piecarious in its Title nor weak in its Performance, 
but that which is built upon the Principles of Mathematics; to which a living Ge- 
nius, of our own Country has, by an uncommon Force, at once given Birth and Per- 
fection. Now the Proceſs of this Natural Doctrine ſuppoſing before hand, a familiar 
Acquaintance with that other moſt Elaborate Science, thoſe who are ſo prepar'd will 
be able to demonſtrate the Regular Courſe of Nature, no leſs than the. Miraculous In- 


rerruption of it, to be the Finger of GOD. On the other fide, thoſe Who have 


only learnt to raiſe a Duſt with Matter and Motion, and to skirmiſh againſt Religiont | 


with Second Cauſes, being too weak or too willful, by theſe Degrees to climb and 


to the Firſt, are obliged to quit the Field, as they would avoid the Scandal of fights 


ing with Weapons which they never underſtood. In the mean while, *tis hoped, 
that the greater a of conſidering Men who have neither Leiſure nor Inclination to 
fathom the Depths of Natural Secrets, as they will rejoice to ſee the greateſt Profeffors 


uſing them in the belt Service, to here Philoſophy Preaching that Faith which it once des 


ſtrozed; ſo they will chiefl buſie themſelves in contemplating moral Truths, and in 
drawing them out into properAQtions: not thinking it a ſurer Mark of a great and com- 
— — Mind to graſp the whole Chain of Viſible Appearances, than to conceive the 
ull Extent of Duty, to enlarge itſelf to the vaſt Compaſs of Relations which it bear's 
either to Heaven or Earth. Seek not out the Things that are too hard for thee, neither 
ſearch the Things that are above thy Strength : But what is commanded thee think thereupon 
with Reverence ; for it is not needful for thee to ſee with thine Eyes the Things that are in 
ſecret. For many are deceived by their own vain Opinion, and an evil Suſpicion has over- 
thrown their Judgment. Ecclus. III. | 5 
Theſe Foundations of Morality in their general Senſe, as they abſtract from Divine 
and Human laſtitution make up that moſt neceſſary Doctrine, which, as branched 
out by our Author, beginning at the explication of our Rational Being, and of the two 
ruling Powers, the Underſtanding and the Will, diſcloſeth the grounds of Moral Actions, 
the Springs of Good and Evil, with all the numerous Train of Circumſtances which 
vary the nature of any Performance, and ſerve either for Aggravation or Excuſe. 
In the next place, it diſcover's the Origine of Society, examin's the ſeveral Links of 
that Chain, which holds the Moral World together; like the gravitating or attract ing 
Principle in Syſtems of Nature. And having laid ſo wide and ſo firm a Baſis, it pro- 
cceds to raiſe the univerſal Frame of Rights and Duties; the firm Acknowledgment 
of the Divine Attributes, and the Acts of Religion founded in each Perfection: the Care 
and Culture we owe our own Minds and Bodies; the general Offices of Humanity to 
others; the Matter, Form, and Obligation of Covenants, Promiſes, and Oaths, 


— — 
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| and juſt regulation of common Speech, the Settlement and the Meaſures of Property, | 
with the ways of paſſing. it over, or of tranſmitting it down to other Hands; the 


Affair of Money, and the Laws of Merchandiſe and Trade; the Principles of Go- 
vernment, according to the Steps ir takes from the Houſe, the Family, and the Bed, 


to the Palace, the Nation, and the Throne; the Power of Sovereigns and the Duty 


of Subjects; the Eſſentials and Requiſites of Civil Laws and Conſtitutions; the juſt 
management of War and the ſecure Meaſures of Peace. 

It hath been obſery'd concerning theſe Studies by a great Judge of Human Knowledge 
and Life, that they qualify a Man to be turned looſe into the World, with Aſſurance of 


3 | finding every where Imployment and Eſteem . The Civil Law own's fo near a Relation 


4 condemn theſe general Dra 
A2 Neglect of Sublimer Truth 


to them, that they compoſe the principal part of its Eſſence and Character. Nor does 
the Law of our own Kingdom refuſe their Direction; the Oracles of which are ever 


ready to maintain its advantage above all others in Conformity to Nature and Reaſon. 


Again, it's viſible, that a great ſhare of the Enquiries but now reckoned up, run 
thro? all the Honourable and Uſeful Capacities of the Nobility and Gentry. Neither 
can the induſtrious Spirits imploy'd in Traffick, ever purſue their Deſigns with leſs 
difficulty, or with better effect, than when, to their Experience of Ferſons and 
Things, they add the Knowledg of thoſe Original Rules, which Nature herſelf eſta- 
bliſhed, when ſhe ordained the wiſe neceſſity of Intercourſe and Commerce amongſt 
Men. And how much the regulation of Coin, the great Victory and Glory of our 
late War, is beholden to this Science, and to this Author, is known by all who are 
acquainted with the accurate management of that Debate. The Foundations of Go- 
vernment are the Subject of every Wiſe Man's Enquiry and Concern ; who yet can 
never ſhew his Wiſdom more, than by ſinking his general Notions in the Ancient and 
juſt Conſtitution of his Country. Laſtly, the great Aſſiſtance, which the ſacred Pro- 
feſſion derives from the ſame Fountain of Natural Law, will be allow'd upon this 
ſingle Teſtimony ;,that the moſt judicious Biſhop Sanderſon + recommended thoſe 
two eminent parts of it, that which treats of the Nature of Human Actions, and that 

which explains the Eſſence, Obligation and . of Lams, as the ſtrongeſt Pillars 
which Secular Learning could rd, for the Support of a truly ſolid and uſeful Di- 
vine. So that laying theſe Conſiderations together, we ſeem to be furniſhed with a 
common Rationale of Knowledge, and an Univerſal Introduction to Buſineſs. It would 


be needleſs, to enlarge farther upon an Advantage, of which particular Perſons may 


have ſo many Evidences, as there are different ways to which their Genius and Pro- 
feſſions determine them to apply it. And therefore, the Reader had not been thus 
troubled with a Preparatory Adreſs in a ruled and acknowledged Caſe, but upon 
higher Motives; of which it may be now time to give an Account. 5 
There have not been wanting Men of too ſuſpicious a Zeal, who were inclin'd to 
zhts of Natural Duty, as ſo many Encouragements to 
| s, and to that Contention of Reaſon with Religion, 
which the Enemies of both have ſet up, between ſo good Friends and fo kind Aſſiſtants. 


Vor has our Author met with ſo much Juſtice, as to eſcape the Reach of this Imputa. 

= tion. A grave Writer, amongſt our ſelves, has, by branding Him with the Name of 
. Hobbeſianus, rank'd Him in the moſt infamous Crew, that ever ſcandalized Reaſon and 
Wiſdom. Whereas whoever conſiders, how irrecoverably He hath defeated the 
hole pernicious Syſtem of Principles, advanced by that Philoſopher and his Clan, 


1 will conſent he ſhould wear the ſame Title, after the angient manner, in the way of 
3 Honour and Triumph, as a Token and a Reward of his ory Moral Knowledge, 


tis confeſs d, has had its Abuſe as well as Natural. Yet the er of theſe Corruptions 
ſcem's to be leſs common, becauſe the latter is more enticing, andAgtisfy'd with a 
meaner Degree of Parts and Sagacity in its Votaries. If we com them to two 


bDiſtempers, 7hat is the more fierce and violent; this the more ftubbar#ant inveterate, 
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and therefore not ſo capable of Application or Cure. For he that:appoſeth Religion, 
wo Rational or Moral Rules, does by admitting thoſe Rules in ſoms ſott qualiſy him- 
elf for a fair Debate, and may be brought to diſcern his Errortby che Light of iis ow] 
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Principles. Whereas the Natural Sceptick leave's no place for an Argument to take hold 
on him, but the farther he goes, the more fatally he is loſt ; and becauſe he is got out of 
his Depth and cannot feel the Bottom of things, he is left roplunge and ſtruggle in a 
miſerable Uncertainty. However, as it has been obſerv'd that a diligent Enquiry into 
Natural Law would, in a great meaſure, correct the Levity , and prevent the Danger 
of Natiral Experiments; ſo, if whillt it reſtrain'd the Exorbitancy of Senſe, it ſhould 
more immediately promote the Deceitfulneſs of Reaſon, tho? we might be Gainers, 
upon the Compariſon, yet we ought to be aſhamed of the Advantage. Which Re- 
flexion engage's us to enter into the Grounds of this whole Diſpute ; ſo far as leſs ex- 
perienced Advocates may, with Modeſty , open a Cauſe, which they leave to be fully 


argued by the Skilful. The Subject under view is reducible to one General Queſtion, 


Whether or no the Conſideration of a future State, enters into the Sanition of the Law of 
Nature? The Reſolution of which ſeem's to lie within the following Aſſertions. 

J. That, The Pneftion is not ſtrictly neceſſary : | | 

II. That, VF the Queſtion be admitted, the Affirmative fide muſt be actnomledg d for 
true: 

1. That, The Arguments alledg'd in favour of the Negative, are altogether weak 
and un concluding : | „ 

V. That, The Negative, tho ſuppoſed, yet would be no manner of Apology for Modern 
Libertines : | | | 

I. The Que/'ion is not ſtriftly neceſſary : becauſe there cannot be aſſign'd any Inſtance 
of Men guided barely by the DiCtates of Nature, The Scripture giving the Hiſtory 
of Man's Creation, when he was made upright, and fill'd with the cleareſt Light of 
Rational Precepts, immediately report's the Delivery of a Poſitive Command. Whe- 
ther this Addition of a reveal'd Rule aroſe from the arbitrary Pleaſure of the Creator, 
or from the Neceſſities of Nature even in Innocence, is a Doubt which only Modeſty 
ought to determine. We are ſafe at leaſt, if we conceive, that it attend's the Nature 
of created Intelligent Beings, to require the Divine Aſſiſtance and Inſtructions, in 
the Method of extraordinary Communication. Tis certain, the Order of Good and 
Perfect Spirits act, not only by the inward Diftate of their Powers, but by the Divine 
Suggeltion, occaſionally inſpired. On the one fide, if their intuitive Knowledge ex- 
tended to an equal Compaſs with their Duty, they muſt commence Omniſcient, and 
invade the Prerogative of Him whom they ſerve : On the other ſide, if they were 
not honour'd with theſe expreſs Commiſſions, they would ever wiſh what they could 
never obtain; the Excellency of their Nature, would, by aſpiring to unbidden Ser- 
vices, diſturb and perplex it, and their immortal Duration might prove a State of 
endleſs Diſquiet. And as, in ſhadowing out our loſt Condition, we delight to copy after 
Angelical Purity, which is now made the Meaſure of our reſtored and final Perfection; 
fo, as to this particular, the Notion we frame of Unfalles Angels and Men, repreſents 
both enjoying the Heavenly Converſe, in different Degrees; both attending the Oracles 
of Divine Wiildom, tho” not as Diſciples of the ſame Claſs; both admitted, tho? at une- 
qual Diſtances, to the Preſence of their Maſter, | p27 

But it is more profitable, inſtead of ſearching out ſuch means of Spiritual Inſtruction, 
as Man in his primitive Integrity poſſeſs'd, to reflect on thoſe which were vouchſafed 
to his Succeeding Weakneſs and Want. The Change, introduced by the firſt Offence, 
diſcover'd it ſelf moſt viſibly in the Perverſeneſs of Man's Affections, and in the Blind- 
neſs of his Apprehenſion. Natural Deſires were embaſed ; Natural Principles were 


obſcured ; Ignorance and Wickedneſs flouriſh'd by mutual Aid; and Reaſon was only 


left ſo far in Poſſeſſion, as to remain capable of being its own Shame and Puniſhment. 
Now to rectify this Diſorder , to repair the Original Breach, and fave a noble Part of 
the Creation from periſhing without Pity or Remedy, GOD was pleas'd to diſplay 
ſo early a Mercy, that the very Authors of the lafirmity ſeem themſelves to have 
taſted of the Cure: They were ſhown the Triumphs of their own Race, and beheld a 
Conquerour riſing from the Captive Line. And becauſe their broken and crazy Intelle& 
was now fallen, in a great meaſure, under the Dominion of Senſe , the Bounty of 
Providence appointed fome Viſible Inſtitutions, and ſet ſuch Marks in their way, as 
| ſhould, on every Occaſion, remind them who had been their Guide. That Sacrifices, 
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thoſe at leaſt of the Expiatory kind, owe their riſe to this gracious Proviſion, is by 
Learned Men, with great Reaſon, conceiv d. Which Inſtance ſeems a proper Clue to 
lead to the full Diſcovery of what we aſſert. For out firſt Parents did not, certainly, 
recommend to their Off. ſpring this Poſitive Rite, (receiv'd, with other Com- 
mands, from the Oracle of Heaven,) without inſtilling, at the ſame time, the Me- 
thods of a purer Worſhip, engaging them in the Practice of the ſublimeſt Virtues, 
inſtructing them in the Hiſtory of the Beginning of All Things, and in the ſhameful, 
but uſeful Memory of their own Fall. Theſe traditional Truths, handed down 
to Poſterity , tho? by a Succeſſion of wicked Deſcendants exceedingly impair'd, 
yet ſeem to have been never utterly extinguiſh'd ; becauſe that inſtituted Rite or Ob- 
ſervance, which paſs'd along with them, appear's to have prevail'd amongſt all Gene- 
rations of Men. We ſind, in the Proceſs of Sacred Hiſtory, that Nature ſunk when 
unſupported by Education : That the Common Notions of Good and Evil were cafily 
ſtifled, when theſe means of exciting and improving them fell under Neglect: And, 
that at length, GOD brought in the Flood upon the World of the Ungodly , not only for 
offering Violence to their Natural Principles, and for ſuppreſſing the inward Voice of 
Reaſon ; but likewiſe for abuſing the ordinary Methods, by which theſe Inſtruments 
ſhould have been kept in Motion and Play; for ſtopping the Courſe by which practical 
'X DoQrines were convey'd ; and, above all, for rejecting Noah, the Great Preacher of 
XZ Righteouſneſs, and Meſſenger of Reveal'd Inſtructions. | 
1 Upon the new Increaſe of Men from the Branches of one Family, the way lie: eaſie 
for our traceing the progreſs of communicated Knowledge: the Better Race, receiving 
the Heavenly Truths by a renewed Title and an improving Right. The Repairer 
and ſecond Father of Human Kind, obtained this Honour as the Reward of an unpar- 
alelled and inflexible Goodneſs : which durſt maintain the Cauſe of Truth againſt 
a World ſinking towards Ruine. His frequent Intercourſe with Heaven, joined to 
the ſtrong impreſſion of his wonderful Reſcue from the common Vengeance, gave 
Him the greateſt Ability and Inclination to revive a Spirit of Piety in the reſtored 
World: And the Authority he bore as Lord of his Race, impowered Him effectuallß 
to diſcharge his Univerſal Truſt. The Confuſion of Tongues and Diſperſion of Na- 
tions, tho* they were the Puniſhment of very preſuming Impiety, yet gave Occaſion 
to the dividing Multitudes to ſpread ſome Fundamental Truths thro? all the Soils in 
which they planted their ſcatter'd Progeny. And then, the erecting of States and the 
2X iatroduciog of Civil Government inforced the neceſſity of Education, guarded the per- 
2X. formance of Mutual Offices, adorned the Publick Worſhip, and conſecrated the Re- 
liques of Religion. | 
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In the mean time, the Mercy of Providence was ingaged in fencing Human Duty 
2X with a ſtronger Bul wark, and a Holier Diſcipline. A Choſen Seed, was ſeparated from 
the Nations, and trained up under a long Succeſſion of Patriarchs, fo familiarly con- 
verſant with Revelation, that the cheif of them has the Honour to be ſtyled the Friend 
= of GOD. The ſame Peculiar People, when their Circumſtances ſeem'd to call for 
Xx a more laſting Proviſion, Receiv'd a Law by the Diſpoſition of Angels, and liv'd under 
= a State of Miracles for its Confirmation. Now that the Civil and the Ceremonial Parts 
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lafirmity, that the defaced Characters of Morality ſhould be ſtamped anew with ſo 
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hake at the Terrour of her own Voice, reflected by the Voice of GOD. If we 
obſerve, how this Oeconomy was fitted for the Inſtruction of the moſt remote People 
a Fundamental Doctrines, whilſt without diſtinction, it introduced All into the Court 
r the Ly inureing them Mirari limen Olympi, to admire the Entrance of Paradiſe 
nd Gate of Bliſs; and how it kept open the way for the beſt and moſt perfect Inſti- 
ation, for the Hope and Deſire of all Nations; the Argument concludes with rea- 
onable Force. And it ſeems the molt bleſſed Entertainment of a Free Genius and 
WE lcvated Mind, not fo much to contemplate the Changes and Revclutions of Natural 
| (b2) Things 
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Things; to watch the Birth of a riſing World, or to ſift the Aſhes of its Funeral lame; 
as to ſurvey the Grand Syſttm of Providence; to approach, with humble Caution, 
the Fountains of Divine Counſels; to trace the Hiſtory of the ſecond Covenant, and 
the Footſteps of the Meſſiah's Kingdom; and, with a Joy not to be expreſſed, to look 


—— —— 
— 


thro' thoſe Scenes of Mercy, which were laid before all Ages, for Human Benefit and 


Happineſs. | X | 

What hath been offer'd will be ſet in a fairer Light, by clearing an Objection or 
two which ſeem to lye againſt it. Firſt then, it may be thought to injure the General 
Subject and Deſign of our Author: Secondly, to oppoſe what has been ſometimes de- 
liver'd by learned Men, and what ſeems to be contained in ſome Expreſſions of Scrip- 
ture: Thirdly, to Countenance the Doctrine of Oral Tradition; and, Fourthly, 
to diſparage Natural Religion, that it may recommend Revelation with more Ad- 
vantage. 

As Cake firſt Exception, it is by no means the ſame thing, to abſtract in our Mind 
the Scheme of Natural Precepts from Poſitive Inſtitutions; and to affirm, that Men 
were or are guided purely by the Native Reſults and Reflections of Reaſon. For, as 
the latter can never be evinced, ſo the former is of excellent ſervice There is the like 


difference between maintaining, that ſuch or ſuch Duties are diſcoverable by the bare 
Light of Nature; and that they are agreeable to it, by what means ſoever diſcover d. 


The latter is ſufficient to denominate ſuch Duties Natural: and thus Divines often ſtyle 
Chriltianity, the Crown, Perfection, and Conſummation of the Law of Nature; and de- 
clare that it adds no poſitive Ordinance beſides the Holy Sacraments and Eſſential Rites 


of the Church. Again, they who would have Nature look no farther than one Life, muſt 


conceive, (tho? ſallly, upon their Suppolition,) that ſhe is arm'd with ſufficient Strength 
to direct and influence, in due manner, the Affairs of that vaniſhing Period: and they 
who molt thankfully imbrace the Aid of Revelation, and the Hope of Immortality, are 
willing to ſcarch into the Rational Grounds of Action, tho' they profeſs a higher Prin- 
ciple; and to contemplate the Seeds of Piety and Honeſty, as they lie ſown in our Being, 
tho? they acknowledg that it is GOD alone who gives the Fruit and Increaſe. So 
that, on all Hands, the Law of Nature is admitted for a neceſſary Doctrine: and They, 
certainly, are the molt juſt Aſſertors of its Worth, who confine it to proper Limits, 
invigorate it with Noble Aſſ:ſRances, and reſcue it from Corruption and Abuſe. 

It is, indeed, not unuſual with Learned Men, to affirm, that under the Patriarchal 
Age, the Law of Nature only prevail'd : as alſo, that Reaſon, or Moral Conſcience, 
was the great Direcreſs of the Heathen World. But then they neither intend to exclude 
extraordinary Revelations, in the former Caſe, nor the ordinary Means of conveyance 
and propagation, 1a the latter. And it is remarkable, that in all the Hiſtories of paſt 
Ages, and credible Diſcoveries of the preſent, we meet with no Corruptions ſo groſly 


Brutal and Stupid, as that under them we may not diſcern ſome Footſteps of Original 


Tradition, ſ{orae Shadows at leaſt of Primitive and Heavenly Light. So likewiſe , 
when the Apoſtle obſerves, that the Gentiles who have not the (Moſaical) Law, do by 
Nature the things contain d in the Lam, and thus are a Law unto themſelves; + *Tis 
hardly probable that He uſeth the Term Nature with ſo abſtracted and Philoſophical 
a ſtrictaeſs, as to divelt ir of the common Attendants of its Signification, thoſe Supplies 
and Helps of .Nature, which have gone along with it in the Courſe of Things. Nor 
would the Criticks themſelves be willing to afford protection to this Cavil. For they 


teil us, on the contrary, that the Word of Nature is ſometimes taken for bare Cuſtom, 


as diſtinct from any Precept of Nature: * and then, much rather, may it import 
the tame Precepts as ſtrengthened and tranſmitted by Cuſtom. 

As for Tradition, ſuch as is taught in the Church of Rome, the Danger of it is readily 
acknowledg'd, when uſurping the ſame Authority with the writtren Rule of Faith, 
and aſpiring to build on that Foundation with equal Strength and Certainty. But 
this Secret Tradition which a great Author * has ſo well reſembled to a Silent Thunder, 
does not affect our Queſtion : And he who would deny all Tradition, muſt deprive 
Human Life of one neceſſary Inſtrument, for Knowledge and for Practice: The Holy 
Scriptures themſelves diſdain. not this conveyance, which to reject, when clear in its 


dee Dr. Hammond en 1 C. XI. 14. * Mr. Chilingworth. 
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"XX Evidence, and modeſt in its Pretenſions, is to ſet up for the firſt of our Race, and to re- 
"XZ fuſe all Commerce with our Fore-fathers. | 
4 Nor, Laſtly, do we uſe ſo ungenerous a Method of Argument, as to leſſen the forte 
of Natural Religion, that we may raiſe the Value of Revelation ; like the Over-heated 
Diſputant againſt Judaiſm, who, betwixt Wit and Anger, denied the Authority of 
the 014 Teſtament, when his unreaſonable Adverſary, with ſo much Perverſeneſs 
rejected the New. The Charge of defameing and debaſeing the Majeſty of Nature, 
really lie's with full force againſt the Opinion which we now oppoſe: as will appear, 
when we come to examine how far Natural Light, duly obſerv'd, would be able to lead 
its Followers. In the mean while, it muſt, with great Humility, be confeſſed, that 
we live in face Adami, in the Dregs of Human Perfection, and the Ruines of Reaſon. 
Noble Leſſons, are no doubt, imprinted on our Souls: but the Diſpute is, who ſhall. 
"X wipe off the Original Duſt, refreſh the Characters of Duty, raiſe and revive the decayed 
image of Eternal Truth. We are now. enquireing what Means G OD has been 
pleaſed to afford us of recovering our impair'd Stock; how His Strength is made perfett 
nia our Weakzeſs. And whilſt we proceed on this Foot, we can no more ſeem to 
X * injure the Excellence of Nature, by advancing the Triumphs of Grace, than we 
ſhould wrong the Pleaſures of this Life, by meditating on the Joys of Heaven, © > 
What hath been hitherto attempted ſeem's to ſuggeſt two proper Remarks. The 
Firſt is, that the preſent Argument hold's with no leſs Strength againſt thoſe, whom 
Pride and Infidelity have inclin'd to queſtion the Records of Holy Scripture. For, 
unleſs they ſuppoſe Man to have been, either from an Eternal Succeſſion, or from 
a Chance Production; (both which Fables the looſeſt Sceptics have long ſince diſclaim'd, 
not ſo much in common Modeſty, as in Deference to their own Parts and Judgments;) 
Whenever He came from under the Creating Hand, He ſtood in need of ſome Com- 
munication with His Author: and eſpecially, if (as ſuch Men afſert,) He came into the 
World with theſe Viſible Corruptions about Him. It is a moſt raviſhing Strain of Poeſy, 
which introduce's Adam under the joyful Surprize of his firſt Exiſtence, calling upon 
the more Early Natures with which He was encompaſſed, to inform Him of his Ori- 
ginal, and to direct his Gratitude and Worſhip: 


— — Thou Sun, fair Light, 
And thou enlighten'd Earth, ſo freſh and gay; 
Te Hills and Dales, Te Rivers, Woods and Plains ; 

4 And Te that live and move, fair Creatures, tell, 
7 Tell, if Te ſaw, how came I thus, bow here? 

Mm | Not of my ſelf ; by ſome great Maker then, 

* In Goodneſs and in Power Pre- eminent: | 
Tell me, how may I know Him, how adore; © 
* 8 From whom I have that thus I move and live, 


1 And feel that I am Happier than I know ! | , 
| | Milton's Paradiſe Loſt, B. VIII. 


But, whatever Difference might ariſe from his Primitive Perfections, yet to thoſe 
Who explode the Hiſtory of a Fall, it ought not to ſeem unreaſonably preſumed, 
that che Firf Man, could not ſo much as have known Himſelf to be ſo, or have 
cdlaim'd this moſt ancient Prerogative of Honour, without his Maker's Information. 
ne might ſooner have fancied the Marks and Footſteps of his Predeceſſors to have 
been caſually obliterated; than have look'd on himſelf as the firft-form'd Father of the 

= 70714, the great Source and Fountain of his Kind; or have imagin'd, ſeeing himſelf 
caſt on ſo Strange a Scene, that He was to begin the Act, without either Aſſiſtants or 
= SpeQators. To ſay the Truth, they who are ſo bold with their great Progenitors, 
= 25 to ſet them immediately to work, by Rules implanted in their Being, without 
day Correſpondence with their Creator, do, in effect, bring themſelves down to the 
= Level of Irrational Creatures, ſpurr'd on by blind Inſtin&; and introduce that dark and 
.Y cg Hypotheſis of Atheiſm, about a Son! of the World; ſuch a Fatal Neceſſity 


Things, as is the Reſemblance and Counterpart of their Plaſtic Principle in 
Natural. (e) 3 | The 


. 
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The other Remark which may be offered, is, that there lurk's a very wicked 
Fallacy at the bottom, when our new Projectors for Paganiſm, lay themſelves out 


with ſo much ſtudied Eloquence, in cautioning us againſt the Prejudices of Authority, 
the Colours and Tinctures of Education, and the Prepoſſeſſions derived from our Teach- 
ers. As, in general, thoſe Arguments are moſt Popular, that afſert the Freedom of the Au- 
ditor, and flatter the Underſtanding which they would convince; ſo this has a particular 


Grace and Advantage, in as much as the Methods which it condema's, may indeed 
be unhappily applied, and are ſo full of real Danger on ſome Occaſions. Yet theſe 


are ſuch Means as the Frame of our Nature require's, in propagating the Sublimeſt 
Truths: and the Reaſon, which every Man is to exerciſe in the Choice of his Religion, 
ought not to lay them by, but to govern and rectify them; as a Traveler uſes 


his Eyes when he follows a Guide. Nor can Epictetus's or Mr. Chillingworth's ſo much 


applauded Traveler's Indifference import any more, than that we ſhould impartially 


apply our beſt judgment to the Trial of all the Lights afforded us in our Courſe, and 


guard againſt every thing that may betray or miſlead us. Whereas he who is ſo full 
of himſelf, as to deny their due weight and influence to the ordinary Means of In- 
formation, and who rejecting the common Fund of Truth, frame's his Creed out of his 
- own ſeparate Stock, is for cutting down the Tree of Knowledg, that he may indulge 
the Nicety of ſurveying it's Root; is content to turn Apoſtate, that he may com- 
mence Rational Beleiver : and ſeem's to imitate the Preſumption and Folly of 
ſome Empirics, who, to ſuppport the Force of their Medicines, and Credit of 


their Art, have gorged themſelves with Poyſons, which they could never totally 


expel... - | 

In. If the Queſtion be admitted, the Affirmative Side muſt be n for true. 
And that for theſe two evident Reaſons, becauſe otherwiſe Man, in a Natural State, 
would be alike uncapable of Goodneſs and of Happineſs. Did Nature ſo contract the 
Proſpects which Religion open's to our View, as to let Death cloſe the Scenes and 
ſhut out all beyond, to exſpect ſo unprofitable an Honeſty, would be to look for 
the Stream, when we ſtopp'd up the Fountain. All the Rea ſons and Meaſures of 
acting. which ariſe from the Temporal Condition of things muſt be finally refolv'd 


into Intereſt: to which tho? Virtue points out the ſafe and infallible Path, yet Vice, 


as better Skill'd in By-ways, is too often the more expeditious Guide. A Natural 
Man, if he neither believe's nor hope's farther than he ſec's, cannot have fairer means 
of being what he will, than by doing what he liſt's. He obſerve's his Mark juſt 
before him, and had rather ſeize upon it at one Leap, than halt in Shackles, and kee 

the ſober Pace of Duty. Slow and Sure, is dull Principle for his Active Spirit. Tell 
him of the Pleaſure of Expectation; and he bid's you preach that Philoſophy to 
Tantalus: as ſor himſelf, he is much more ſenſible of the Torment of Delay. Be- 
ſides, He values a Satisſaction purchaſed with Danger: and a Fall or a Bruiſe in the Pur- 


ſuit only ſweeten's and recommend's the Enjoyment. And therefore the Fear of Same 


or Pain would in this Caſe prove a weak Motive of PraQtice. Secreſy might evade 
the force of the one, Pleaſure might weigh againſt the other; and Gold, Honour, 


and Empire, the Prize of ſome Fortunate Villany, might defy both. Thus the Rules 


of Goodneſs would be confin'd to Perſons, in Vulgar Eſteem, of narrow Aims, and 
of contracted Thoughts; ſuch as could ſatisfy themſelves with being upon the De- 
fenſive, with keeping the low and ſafe Road, whilſt others purſu'd the Victory thro? 
all Oppoſition : Virtue, would be thought a kind Name for abje& Weakneſs, and 
Innocence, the Apology of a Coward. But tis paſt Diſpute, that the greateſt part 


would be of the aſpiring Temper, ambitious of making what Noiſe or Blaze they 


could, to aſtoniſh or terrify thoſe about them; and at laſt, to vaniſh in Smoak, or, 
as they might call ir, to ſurvive in Fame. To go farther ; ſhould we for Argument's 
ſake, ſuppoſe, that in a Condition of meer Nature, Men would be honeſt out of Policy, 
and be content to take the Guard of Virtue, for the ſecurity of their Perſons and Far- 
tunes; this ſordid and ungenerous Neceſſity could reach but ſhort Degrees of Perfection. 
All the ſublime and improv'd Attainments, would be as much above their Practice 
as they were contrary to their Defign. Where ſhould we here of One that would 
oppoſe Injuſtice or Oppreſſion, when his own Effects were out of Danger; and by 
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affording ſhelter to others, draw the Storm upon himſelf? Would any Man ſtand in 
the Breach, who had but one Life to ſupport his Courage? Would not to ſuccour 
diftreſſed Innocence be true Knight Errantry? Would there be ſuch a Virtue as For- 
titude, except on the Stage? Nay, the Poets of Old were better Philoſophers ; for 
when twas agreed amongſt them to lay out all their Art upon one Heroe, and to form 
2 common Hercules out ot the joint Stock; they knew this World could not be Worth 
his winning. which was not Worth his enjoying ; and therefore they wilel y feign'd Him 


the Son of Jove, and laid up the Prize of his Labours amongit the Treaſures of his 


whe a _ our Temporary Hypotheſis afford no Example of Illuſtrious Beneficence, 


of Generous and Un- intereſs'd Valour, or of Paſlive Greatneſs. Much leſs could it 
lay any Claim to the Charms of of an inward and ſecret Goodnels, to Purity of 
Heart, Sincerity of Intention, Calmneſs of Aﬀections, and Reſignation of Deſire. 


Theſe are Exerciſes which diſdain all Relation to a Mortal State; they are perform'd 


upon higher Views; and, if deprived of thoſe, would be ſo many Adventures into a 
Faery Land; would expoſe a Man to that leſſening Character of being a Stranger in 
his own. Country, and Curious in the Search of an imaginary Scene. Ihe ſame mult 
be ſaid with regard to the Acts of Picty towards GOD, that Holy Intercourſe which 
unite's Heaven to Earth, and connect's Eternity with Time; without which (in the 
Words of One, who adorn'd the ſublimeſt Piety with an equal Judgment and Elo- 
quence ;) Were it poſſible that all the Ornaments of Mind might be had in full Perfection, 
the Mind that ſhould poſſeſs them divorced from it, could be but a Spectacle of Commiſeration : 
even as that Body is, which, adorn d with ſundry other admirable Beauties, wanteth Eye-Sight, 
the chiefeſt Grace, that Nature hath, in that kind, to beſtow *. The Ends of Government 
would be engaged, to keep up a Face of outward Worſhip : but all the Life and Com- 
fort of real Devotion muſt expire, and leave Superſtition and Prophaneneſs to divide 
the World. On the whole, this degrading Syſtem, whatever Pretences it may make 
of vindicating the Law of Nature, and reſtoring it to its juſt Command, does really 
evacuate its Obligation, diſarm its Sanctions, and would, in time, extinguiſh its Light. 
Wicked Men, as they are remarkable for the Talent of confuting themlelves, have 
proved theſe Conſequences to be no leſs viſible in Fact, than they are neceſſary in 
Reaſon. For having once blinded their Underſtandings, with the dack Proſpect of 
their miſerable Hope, Annihilation; they have improved that into an Argument 
which was invented for an Excuſe. They have made Nature change the Severity of 
her Diſcipline and Voice; and, like a fond Mother, give no other Command to 
her Sons, but that, in order to making the beſt of 4 little Life, they ſhould, by refined 
Satisfactions, improve its Reliſh, and deceive its Speed; ſtopping the Flight of every 


Moment, by catching hold of ſome untaſted Pleaſure, They have not been aſhamed 
to urge, that Human Perfection conſiſts in gratifying the Appetites and Inclinations of 
the Body. They, have bribed Common Speech to be of their Party, and have ſtamp'd 


their adulterate Notion upon the very Names of Living and Enjoying. With them, the 
Soul is no better than a neceſſary Slave, imploy'd in hunting and catering for the 
Luxury of Senſe ; their exquiſite Diſcernment was given them to raiſe the Delicacy 


of Vice; their Lamp of Reaſon to light them to Exceſs. We pretend not to de- 
ide whether they argue right from ſv wrong a Principle: it being a molt peculiar Im- 
2x Pertinence to, ſtate the Conſequences of an impoſſible Suppoſition. But thus much 

= we may clearly gather from their Diſcourſe, that what ſome have affirm'd, through a 


Verbal Miſtake, that The Law of Nature is Common to Beaſts and Men , they aſſert to 
the utmoſt Strictneſs, and with full Intention. Which is to ſay, that the Buſineſs of 
the latter differs from that of the former, not in Kind but in Degree: and, that Virtue 
has no more to do with Kingdoms or Cities, than with the Forreſt or the Stalls. And 
this 9 uh the beſt account, how, amongſt all the Models of Atheiſm, the Epicurean 
ſhouſd be embraced with. almoſt a general Preference to others; as more agreeable and 


47 entertaining, by being leſs diffident and apprehenſive. The reſt pretend to a Loſti- 
"s neſs of Thought and Mind; and thus, by leaving ſome Uneaſineſs of Reflection, and 


* Mr. Hooker, Eccl. Pol. B. V. t See this way of ſpeaking confuted by 00 Aut bor, B. XI. C. III. S. III. 
( 2) N Sul- 


11 | An Introduction 10 PUFENDORF, c. 


| Suſpicion of Danger, do not exclude all Poſſibility of Redreſs: The Patient is cor 


ſenſeleſs , and therefore the Cure not deſperate. But this, like the moſt noiſom 
Diſtempers, is founded in the Degeneracy of Nature, and lives and thrives upon Cor- 
ruption. It has the Art of curing Pain by a Lethargy : And having firſt engaged 
Men in a Succeſſion of Amuſements, it eaſily perſuades them, that they need not look 
about them, in ſo ſmooth a Road, fo pleaſant a Paſſage ; and, in the End, leads them 
Blindfold to the Precipice of another State. ; . | | | 
Let us ſingle One out of the Herd, and hear him running over the Short of his Per- 
ſuaſion. Who has ſent me into the World I know not; what the World is I know 
not; nor what I am my ſelf. I am under an aſtoniſhing and terrifying Ignorance of 
* All Things. Iknow not what my Body is, what my Senſes, or my Soul : and this 
very Part of me which thinks what I ſpeak, which reflects upon every thing elſe, 
and even upon it ſelf, yet is as meer a Stranger to its own Nature, as the dulleſt thing 
I carry about me. I behold theſe frightful Spaces of the Univerſe with which I am 
© encompaſs'd; and I find my ſelf chain'd to one little Corner of the vaſt Extent , 
* without underſtanding why I am placed in this Seat, rather than in any other; or 
* why this Moment of Time given me to live, was aſſign'd rather at ſuch a Point, than 
© at any other of the whole Eternity which was before me, or, of all that which is come 


after me. I ſee nothing but Infinities on all fides; which devour and ſwallow me up, 


© like an Atom; or like a Shadow, which endures but a ſingle Inſtant, and is never 
©toreturn, The Summ of my Knowledge is, that | mult ſhortly dye: but, that which 
© Iam moſt ignorant of is this very Death, which I feel my ſelf unable to decline. As 
©] know not whence I came, ſo I know not whether I go:, only this I know, that at 
my Departure out of the World, I muſt either fall for ever into nothing, or into the 
Hands of an Incenſed GOD; without being capable of deciding, which of theſe 
two Conditions ſhall eternally be my Portion. Such is my State: full of Weakneſs, 
© Obſcurity, and Wretchedneſs. And from all this I conclude, that I ought, therefore, 
* to paſs all the Days of my Life, without conſidering what is hereafter to befal me; and 
that I have nothing to do, but to follow my Incliaations, without Reflexion or Diſ- 
quiet, in doing all that, which if what Men ſay of a miſerable Eternity prove true, 
* will infallibly plunge me into it. *Tis poſſible I might find ſome Light to clear up 
my Doubts : but I ſhall not take a Minute's Pains, nor ſtir one Foot in the Search of 
it. On the contrary, I amreſolv'd to treat thoſe with Scorn and Deriſion who labour 
ein this Enquiry and Care; and, fo to run, without Fear or Foreſight, upon the Trial 
* of the Grand Event ; permitting my ſelf to be led ſoftly on to Death, utterly un- 
© certain as to the eternal Iſſue of my future Condition. | 3 
Thus is the Cafe of ſuch a Prodigy of Reaſon impartially repreſented, by a Gentle- 
man whoſe profound and univerſal Genius ſtands more honourably poſſeſs'd of 
the ſame Title. And this is the Reflexion with which he concludes his View: 
In earneſt, 'tis a Glory to Religion, to have ſo unreaſonable Men for its pro- 
© feſs'd Enemies: and their Oppoſition is of ſo little Danger, that it ſerves to illuſtrate 
the principal Truths which our Religion teaches. For the main Scope of Chriſtian 
Faith is to eſtabliſh theſe two Principles, the Corruption of Nature, and the Re- 
* demption by Jeſus Chrift : And theſe Oppoſers, if they are of no Uſe towards de- 
* monitrating the Truth of the Redemption, by the SanQity of their Lives; yet, are, 
*atlealt, admirably uſeful in ſhewing the Corruption of Nature, by ſo unnatural Sen- 
© timents and Suggeſtions *. | 
We have ſeen, in ſome meaſure, that the Earth which we tread upon is but a hope- 
leſs Soil, for the Production of things Great and Generous. And now, if a termi- 
nated Condition be no way charming enough to make us Good, the Diſpute ſeems 
already over, whether it be any way rich enough to make us Happy. But what if we 
ſuffer one Part of the Argument to decline this Advantage of borrowing the Teſti- 
mony of the other? it will certainly be no Loſer by the Courteſy , but will only 
draw back, to come on again with recruited Force and redoubled Speed. Let it be 
ſuppoſed then, that Nature could ſecure the Effects of her Laws, by Temporal 


* Penſees de Monſieur Paſchal, Cap. 1. 
| Sanctions: 
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Sanctions: the reſult mult needs be ſuch a lean and barren Virtue, as could only pro- 
miſe to make Men more ſenſibly miſerable. For, beſides, that the External Rewards 
of Goodneſs mult be left to the cruel Mercy of the Wicked; granting them to be, by 
ſome good Chance, obtain d, Reaſon could never be ſatisfy'd with the Poſſeſſion. 80 
that the whole Matter would reſt on the inward Peace and Comfort of Mind. And 
this, at length, muſt either ſink into the Epicurean Indolence, or be ſupported by the 
Pleaſure of Conſcience. The former, (abating its Immorality,) is a pure Ne- 
gative; a fortunate Expreſſion for the Happineſs, not of the Philoſopher, but of his 
Statue. The latter muſt either feed on a promis d Reſerve, or confine its Appetite to 
the Shortneſs of its preſent Proviſion. If che firſt, the Point is gain'd : if the ſecond, 
the Pleaſure is loſt. For the Thought of being no more, ſtrikes with ſo fatal a Malig- 
nancy, as not only to check and kill the Joy, but to arraign the Wiſdom of Virtue : It 
tells us, we have uſed the Means without any Title to the End: That, we have made 
a Fool's Shot, over-gone our Mark, and ſpent the invaluable Oil of Life upon falſe and 
fading Colours. At leaſt all the fancied Relief it gives, is only to turn the Fault from our 
own Conduct, upon the Rigour of a certain Step-Dame-Nature, which imbitters 
our Life, abridges our Inheritance, and impairs our very Mind and Senſe. 
For it inſinuates, that we were born to be deceiv'd, and live and dye to be 
diſappointed : which is certainly the Hell of Virtue, tho' it may ſeem the Paradiſe 
of Vice. All the World have agreed to explode the Srozck's Boaſt of maintaining 
his Happineſs in Phalaris's Bull: Not becauſe the thing was impoſſible, for Chriſtian 
Faith has, upon the like Experiments, pronounced it eaſy ; but becauſe the Perſons 
were abſurd, in that they pretended to out-brave the Trial, when their Principles gave 
them no Certainty as to the Event. In which Caſe, the very Doubt of Non-exiſtence 
would, to a wiſe Man, be more terrible than the Monſter of Torment. But when 
Epicurus, quitting his Roſes for ſuch a Bed of Honour, inſtead of uttering a hideous 
Farewel to his Being, ſings the like Philoſophical Note, Qzam ſuave eſt hoc! quam hoc 
non curo! he only appears the Mimic of the graver Sect, and can have no farther In- 
tention, than (as Tulh obſerves *,) to make us merry. Life is an arrant Coward, un- 
leſs inſpired with Immortality. It is ſick of it ſelf; ſhrinks from its own Support; 
nauſeats the mean Circulations of Trifles; grows weary of the World, yet abhors 
to leave it. And as for Fame, that Idol to which ſo many of the Ancients ſacrificed 
themſelves, the Satisfaction of this Proſpect without a better, is not ſo wiſe a Bargain, 
as for a Man to give his Life in Purchaſe for his Picture. When Children or Fools are 
tickled with the Mockery of an Eccho, or with admiring their Shadow, as it ſports 
and ſhoots beyond their Body; we ſmile at the Pardonable Weakneſs of Age or 
Nature. But for a Mortal of advanced Years, and, in other Reſpects, of perfect 
Judgment, to value himſelf upon a Sound that is not to begin till he is for ever out of 
earing, and to blow away all his Breath into the Trumpet of future Memory; is 
worſe than Child's Play, and Folly inſupportable. | | 
Achilles in Homer, reflecting at the ſame time on the Shortneſs of his deſtin'd Age, 
and on the Affronts and Grievances He ſuffer'd under it; at firſt has the Boldneſs to 
charge Jove with Injuſtice to his Face; but, ſoon forgets the Fierceneſs of his Cha- 


T rater, and addreſſes his Mother's Pity, in her own Eloquence of Tears. Sca- 
aer may pleaſe himſelf with this Occaſion of Severity: But if the wiſe Story holds 
X out the Glaſs and Image of Human Life and Greatneſs, both the Heroe and the Poet 
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ſeem more juſtifiable than the Critic. And certainly, thoſe other Fables, common 
ro the Ancient Poeſy and Philoſophy, about the Soul's being ſent into the Body as a 
Puniſhmear for the Errors of a former State; about the Purgation of Souls after Death, 
and their taking the Forgerful Draught, to reconcile them to the Hardſhip of a new 
Confinement ; do all afford the ſame uſeful Moral: that the Beſt of Mortal Men are 
only Candidates and Probationers of Happineſs to come ; and thar, excluding theſe 
Hopes, one Part of our Being is not only the Priſon, but the Rack and Torture -of 
dhe other. Nor is it eaſie to judge, how Nature ſhould eſcape the Imputation of 
chat Tyrant's deteſted Cruelty, who Bound the Living to the Dead; were the Soul con- 
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demn'd firſt to be tied to a Body which it can never pleaſe or ſatisfy, and then, 
| Complexu in miſcro longs ſic morte necari, | _ 

To ſuffer a Lingring Death in the miſerable Embrace. 


For an Illuſtration of this Argument we may appeal to the moſt celebrated Paradox 
of Modern Wit, the Satyr gainſt Mankind. We have there the true State of Reaſon 
without Conſcience, or of Sence without Reaſon, exhibited with more Logic, than 
there is in the Leviathan, and with an Elegance equal to that of Lacretius. And the 
whole Proceſs amounts to this, that if Senſe be the Ligbt of Nature, and if Reaſon be 
to take from thence its Rules of Good and It, (having been given us only to aſſiſt the 
Appetite in Enjoying and Renewing its Pleaſures,) then the Human Species is leſs * 
than any Shape in the Animal Creation. Whoever goes thro' the Piece, and obſerves 
it to conclude with the Character of a truly Pious and Humble Man, cannot but infer 
that either the Noble Poet had already begun his Repent ance; or, that a Panegyric 


upon Libertiniſm will ever be a better Sarcaſm in Spight of the Author; and 
that no conſiſtent Diſcourſe can begin with a Complaint of the Miſeries of Human 


Nature, but it muſt end with the Commendation of Religion. 
III. The Reaſons alledg d for the Negative of this Queſtion are weak and wuncon- 


cluding. We find them propoled by our Author +, tho' with chat Modeſty and 


Ditfidence, as to caſt no blemiſhing Suſpicion on the Sincerity of his Delign, They 
are, | | | | | 
* Firſt, That the Ratio 4 priori, is not demonſtrative, tho' highly probable. 


* Secondly, That all ſuch Puniſhment as does not ariſe from a Natural and Neceſſary 


* Conſequence, being Arbitrary, preſuppoſes a poſitive Determination of the Divine 
Will, which we ate hardly capable of apprehending, without a particular Revelation. 

The former Reaſon, that the Evidence of a future State, under the Law of Nature, 
is not Demonſtrative, falls of courſe, if the Arguments proſecuted amount to a De- 
monſtration. For, if they do; ſuch a Demonſtration will be & priori, being built 
upon the Wiſdom and Goodneſs of G OD, which have not ſuffered Man to be in- 
c pable of performing his Duty and obtaining his Perfection. If they do not; then, 
Nature only leaves us to doubt, whether we ought nor to curſe our Being, as a com- 


mon Calamity ; and whether the excellent Faculties beſtowed on us, are not the ſame 


Privilege which Nero granted to a miſerable Creature at his Execution; Us ſe fentiat 
mori, the Benefit of Feeling himſelf dye: Or whether we ſhould not rather ſuſpect 

the very Reality of Exiſtence, and rank our ſelves amongſt the Aery People of the 
Poet's Elyſium, | | 
18 Tenues & ſine nomine vitas, 


Fleeting Shadows of Life, and unfiniſh'd Draughts of Humanity, not yet fix'd in a 
Perſon, or diſtinguiſh'd by a Name. | | 
It ir ſeem ſtrange, that the Moral Reaſon from the End of Man and the Juſtice of 


Providence, was rather pitched on, than the Phyſical Proof from the Immateriality 


of the Soul: as the Subject of our Author required this Proceeding, and as Great Pre- 
cedents might be offer'd who have imbraced it, without ſuch a Determination on 
their Choice; ſo it is certainly the moſt intelligible, and the moſt convinceing. In 
the former reſpeQ, it deſcends to the loweſt Apprehenſions, which more abſtracted 
Reaſonings might rather confound than perſuade. In the latter; it has for its Baſis 
nothing leſs than the Divine Attributes; Principles, not to be equal'd in the Philo- 
ſophical Store. Indeed the Advantage is fo viſible; that they who prefer the Other 
Conduct, mult at laſt repoſe their cheif Strength in This. For it would be in vain to 
have ſhown, that we conſiſt of two ſo very different Parts, as Spirit and Body, unleſs 
we could afterwards infer, that the Creator of both will actually preſerve the one in 
a State of ſeparate Exiſtence from the other; of which State He has made it, in its 
Nature capable. Therefore the Phyſical Arguments can never ſubdue Him, who 
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® obſtinately holds out againſt the Moral. -- Becauſe, if the preſent imperſect and un- 
XX ſertled Face of Affairs, does not prevail with Him to believe, that all Inequalities will 
be reftified in the laſt Act and Cloſe of things; were he able rightly to apprehend his 
X Spirirual Part, he might no lefs ſtubbornly conceive, that it ſhould either ceaſe and be 
=X extin& with the Corporeal, tho* by a different Manner of Diffolution ; or elſe be 
removed to perform the ſame Vital Offices in another Frame. For theſe two Conſe- 
X quences ſeem alike Neceſſary : if the Divine Diſpoſer of all things, has, after this 
Surface of Time, finally appointed us to an unchangeable Condition; then, whatever 
the Conſtitution of our Nature may ſeem, He is able to execute His own Decree: on - 
the other hand, if He has confin'd us to this ſhort Period of Subſiſtence, tis vain 
Flattery to look on ourſelves as ſo very fit for an Immortal Duration, whilſt He ſtands 
Z immurably reſolv'd ro bafle our Hopes and our Arguments together. The boaſted 
Capacity of the Subject can no more oblige or determine His Will, than the pretended 
Incapacity can reſiſt or reftrain His Power. 5 

It is true, the World can never pay ſufficient Acknowledgments and Honours to 


X choſe worthy Perſons, who have ſucceſsfully uſed the unerring Principles of Nature, to 
enlarge the Victories of Faith. Yet tis the juſt remark of theſe excellent Men, that 
they hope rather to confirm Perſons of Honeſt tho? doubtful Minds, than to reclaim 
actual Deſerters, ſuch as are already Gase after Satan. Becauſe, the revolting from 
Religion upon profeſſed Principles, is nothing elſe but the wiſe Art of Re«ſoning a 
Man's ſelf into a Brate: and a Creature thus degenerate has loſt the very Capacity of 
| being perſuaded. Beſides, theſe refined Speculations have a particular unaptneſs to 
influence the Apoſtate. In as much as by yielding to them, He muſt confefs himſelf 
XX out-done at his own Weapons: an Infamy, which his high Conceit cannot brook or 
== ſupport. And therefore, He will be ſure to out- brave the Argument fo long, as not 
to be ſenſible of its Strength: as Children blind themſelves with looking on the Sun 
till they forget that He ſhnes. For, if it be known, to a Proverb, that fome Men 
by confideatly reporting Lies, have brought themſelves to credit them; why may 
not others by an habitual perverſeneſs in deny ing the Truth, attain really co disbelieve 
"XK? Or, ſhould any Reſerve of Modeſty with-hold them from this Extravagance ; 
vet, after all, Infidelity runs in a manifeſt Circle, where Reaſon cannot follow. 
Firſt, it demands the moſt Strict and Philoſophical Proofs ; and if ſuch are alledg'd, 
as in the Foundation of Religion they often have been, then it plays the Counter-part, 
and rejects the Evidence, on the very Score of its being thus refined, and remote from 
"common Obſervation. And as it has a peculiar Talent at oppoſing the Divine Per- 
lections to each other, hoping to eſcape in the Contention ; ſo here, its Plea Before 
vas, that the Goodweſs of G O D ſeems engag'd to allow Men the higheſt certainty 
this Reſpect, that their Faculties can obtain; Now, it changes its Style, and aſſerts 
chat the F»fice of GO cannot but exhibir ſuch Grounds of Religious Perſuaſion, 
s lic within Compaſs, to Underſtandings of the ſhorteſt Range and moſt contracted 
18 DDere. | | / | 
. It ſeems clear, then, that the Moral Demonſtration of a Future State is the moſt 
ikely Remedy that can be applied, where the Caſe is not deſperate; or where there 
s till left Inyeniom Sanabile, (in the Phraſe of the Incomparable Grorras,) a Frame 
| of Mind not paſt Cure and Conviction. If it be till urg d, that we can hereby 
* ive only at an Indubitable, not an Tefallible Certainty, whereas the latter ſeem, 
o be required in every Demonſtrative Proof: the Anſwer is ready; that alrho' in 
any of thoſe which we term More Arguments, this Diſtinction is of admirable Uſe, 
o ſhew Men the unaccountable Folly o ſuſpending their Aſſent, when there is but 
bare poſſibilit that things may be otherwiſe; yet the main Principles of Natural 
Religion, and eſpecially this, their common Balis, are Infallibly as well as Indubitab 
ertain. For, that we are deſign'd to a ſettled Condition, aſtet theſe days of Try al, 
ad that we now ſee or hear ſuch a Colour or Sound, are Truths which differ 
= aly as to our manner of receiving them; the one requiring Attention of Mind 
SE nd Ingenuity of Temper; the other ſuperſeding our very Choice ; and therefore, 
= he one being a Point of Virtue, the other of Neceſfiry. But as for the Evidence of 
4 hings themſelves, it is either rhe ſame in * 515 or rather it is ſo much greater 
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in the former, as we are more ſtrongly inclin'd to believe, that He who made ou. 
Senſes true, has not made our Reaſon falſe. | 
But, becauſe the Wealth of Truth is ſo great, that ſhe cannot injure Herſelf by 
diſcreet Bounties ; it may be no prejudice to the Argument, if we carry it on thro” 
theſe fatrher Conceſſions. 113 
Firſt, That were the Evidence of a Future State, under the Law of Nature, but Highly 
probable (as our Author affirms, then, it would want nothing of being a proper 
Sanction to that Law, | | ? 4 
Secondly, That were it in any degree probable, this might ſufficiently engage Men 
to act in expeQance of it. n | 
Firſt, Were the Evidence of a Future State, under the Law of Nature, Highly pro- 
bable, then it would want nothing of becoming a proper Sanction to that Law. Be- 
cauſe, the Force of Temporary Sanctions does by no Means riſe above this degree of 
Aſſurance. All the Happy Attendants of Virtue and all the Plagues and Scourges of 
Vice, do not follow by ſo infallible a Connexion, as never to break, in any one Link 
of the Chain. Otherwiſe the Stoical Aſſertion would be no Paradox, that every Vicious 
Man is really Nox compos. But, indeed, the main force of theſe Motives turns upon 
a Point of Prudence, which adviſes Men to imploy ſuch Inſtruments as generally, or 
for the moſt part, produce the deſired Effect; or however, which promiſe much more 
fairly, than the-contrary Application. Now, if we have equal Evidence that 
Human Nature is determin'd to a Future Life, and that (for inſtance,) Temperance 
will conliderably prolong the Preſent; then ſurely we cannot anſwer it to Reaſon, if i 
we are leſs influenced by the proſpeQ of living for ever, than by the hope of 
patching up a periſhable Fabric. And ſhould it be urg'd, that the former, tho' ex- 
ceedingly credible, yet does not ſeem. todepend on ſo Natural a Conſequence as the 
latter; yet the Advantage and the Danger which terminate the Immortal View, (both 
reater than the Mind of Man can conceive,) would prodigiouſly over-ballance any 
uch inequality in the Proof. But, not to inſiſt on that Prerogative; the Compariſon 
is carried wonderfully to the ſame fide, by this weight of this Conſideration; that, 
every Step we take towards evincing the Authority of the Eternal Sanction, confirms 
the Power of the Temporal : In Caſes where his is deficient, that falls in and ſup- 
plies all Irregularities : Where his is unſatisfying , that heightens the Rational Ap- 
petite, by promiſing an After-reliſh of unchangeable Sweetneſs. So that, as, in Na- 
tural Bodies, a Force not ſo great as that which began the Motion, will vaſtly increaſe 
the Speed; ſo when the Mind is already bent on the Purſuit of Goodneſs, by the Eu- 
couragements which this World extends, ſhould we take the other into the Accompt, 
(tho' allowing for it Remoteneſs in Proportion to its Price,) we could not but be bribed 
more powerfully, and carried on more irreſiſtibly through the Courſe of Duty. One 
Thought beyond the Grave, wiſely improved, would clear up all Unevenneſs in the 
way thither ; nothing being really able to make Life eaſy, that has not, at the ſame 
time, the Power of making Death ſupportable. In fine, the Difference between thoſe (if 
any ſuch may come into a Suppoſition, ) who would imbrace Virtue upon merely Secular 
Aims, and thoſe who would ſuffer themſelves to he directed by a future Iſſue, muſt be 
apparently this: The former would be content with theſe Semblances and Shadows of 
Reward; as if a Merchant, when he is ſumming up his Debts, ſhould kindly pay FF 
himſelf in full, with the Counters: The latter, as they would not be behind hand in 
enjoying the preſent Advantages of Integrity, ſo they would farther look on them as 
ſo many Tallies to be produced hereafter, and to be then anſwered in a real and a 
laſting Treaſure. | = 
Secondly, Did the Evidence of a Future State, under the Law of Nature, appear 
in any degree probable , this might ſufficiently engage Men to act in Expe&tance 
of it. Nothing ſeems more obvious, than that there is a Subordination of Moral, 
as well as Natural Cauſes. In moſt Inſtances of Actions, we purſue a whole Train 
of Ends, at once; and all, within different Degrees of Certainty and Succeſs. The 
Lottery of Buſineſs ſometimes throws us up one Prize, ſometimes another; often, it 
barely. caſts us back what we ventured; and more frequently it gives us the Dil- 
appointment ofa Blank. Yet we are ſtill willing to be Adventurers; and to allow _ 2 
| | i- 
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Latitude for our Aim, as anſwers the Greatneſs of our Mark. In Objects of Hope, as 
in thoſe of Sight, ſome ſtrike us more forcibly at a diſtance, than others at the cloſeſt 
View : And we can always jultify our Prudence, if we hazard more for a Valuable Un- 
XX certainty, chan we would pay for a Petty Poſſeſſion. Now if there be ſuch an unmeaſurable 
bDiſproportion between Heaven and Earth, Eternity and Mortal Life, as that, One 
is ever /oft in the Conteſt, and yer the Other gains no Acceſſion by Victory; then, 
X# whatever we can do or ſuffer on this Changeable Scene, is a low Price for the Poſſi- 
bility of another, which, ſhould it ever arrive, is never to paſs away. But it is viſible, 
that the Caſe does not reſt on theſe, ſeemingly, hard Conditions. For, excepting that 
one Duty of ſuffering Death for Virtue, (it not being conceivable how a Temporary 
Religion ſhould produce a Martyr;) the Proſpect of a better Life ties Men to nothing elle 
but what Nature before required, for an inferior and a bounded Happineſs. So that 
to a& upon thoſe additional Expectations how wide ſoever they might appear, would 
be no more, than to perform that, on the Hope of an infinitely greater Reward, 
X which they were however oblig'd to attempt on the Aſſurance of a leſs. And this 
XX Reaſoning will improve its Strength, if we purſue it thro? ſome particular Inſtance. 
Let a Man, therefore, have undertaken the Exerciſe of any one Virtue, as ſuppoſe 
of Beneficence, for the Noble and Generous Nature of the Practice itſelf, for the 
Approbation of all the Wiſe and the Good, and for his own outward Safety and 
= inward Satisfaction: If to theſe nearer Motives, he can add the diſtant Probability, 
either of exciting others by his Example, to the like worthy Deſigns; by which Means 
he will become the Fountain of all the Good that ſtreams thro* their Charity, and fo 
multiply the Pleaſures of his Conſcience to an Infinity of Delight: or of recom- 
mending his Character to the Notice and Favour of his Prince; which Advantage may 
enlarge his Circle of Perſona! Kindneſſes, augment the Redundancies of his Fortune, 
and enable Him to become the Univerſal Patron of the Diſtreſſed : would not theſe 
remote Conſiderations inſpire new Life into his Virtue, refreſh in his Mind the Image 
of Suffering Innocence, and ſtrengthen his Hands already ſtretched out to its Support? 
But if he had ill a farther, tho* a more obſcure Sight of an immortal Reward, if He 
apprehended it barely to lie within the Sphere of things poſſible, that he ſhould, by 
thus imitating the Supreme Benefactor, obtain to Awake up after his likeneſs in a bleſſed 
State; how would it invigorate and exalt his Spirit co reflect, that by ſtudy ing to com- 
"XX pleat the Copy of divine Bounty, which he had begun, and by ſtill refineing on him- 
ſelf, he might at length form ſo bright a Reſemblance, as to be qualify'd for bearing 
ſome part in the Glory of the Original?? > 
lf then the chief Affairs of Common Life are govern'd by probable Events, and if 
RNeaſon is ſatisfy'd with ſuch a dependance; it is certain, beyond all Cavil, that did 
Nen a up to the Light of Nature, and did that Light afford them but the fainteſt 
b6limpſe of another State; they muſt in the higheſt manner be moved by ſo vaſtl 
rich a Reverſion, when they were to ſtake no Poſſeſſion for the Purchaſe. Unleſs 
ue can imagine, that they would eſteem it (as we now do,) a conſiderable Happineſs 
to be of kin to an Eſtate, which by a thouſand Accidents might paſs into other Hands; 
and yet that they would be ſenſible of no Advantage, in being (in what Degree, 
+8 * what diſtance ſoever,) Heirs to Heaven, and upon the Line of Immor- 
alt. | 1 
If to have thus preferr'd the Conſideration of Future Rewards to that of Future 
= Puniſhments, be condema'd, as a Failure in Point of Accuracy, or rather as a deſign'd 
Omiſſion of what would weaken the main Cauſe, while the former only paſs under the 
Name of Sanctions in ſtricter Uſe : it may, in return, be obſerv'd; 
g Firſt, That if, by the Sanction 6f a Law, we underſtand the Inducements to Obe- 
1 dience, Rewards are the principal Sanctions of all Laws. Becauſe the chief Mo- 
ve of Action, to a Rational Man, is the Deſire of Happineſs in all his Capacities and 
Relations: of which Happineſs his ſeveral Compliances with the Commands of 
b, and His Superiors are ſo many neceſſary Means. This is the Judgment of the 
= Right Reverend and Learned the Lord Biſhop of Peterborough t. which tho* our Au- 
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thor, accuſtom'd to the Method of the. Civilians, ſeems unwilling to admit in ge- 
neral; yet, afterwards, as to the Law of Nature in particular, he finds himſelf 
obliged to embrace and confirm, 6-4 oe . 
Secondly, That the Appropriation of the Term to Puniſhments only is owing to the 
Forms of Civil Statutes, each of which the Legiſlator is wont to ſtrengthen with ſome 
Penal Clauſe, to ſecure them from the Inſolence of the Wicked ; the Obedience of 
the Good ariſing from other Principles, ſuch as the Duty of Subjection, the Love of the 
Publick, and the Advantages of Government. In which Senle, The Law is not made for a 
righteous man, but for the lawleſs and diſobedient , for the ungodly, and for ſinners *. For 
the Matter of Civil Laws being either ſome Duty before enjoin'd by G OD, or by Na- 
ture His Inſtrument, or elſe ſome indifferent Action; if it be the former, tis evident 
they are made on account of the Wicked, the Good not ſtanding in need of this ſecon- 
dary Obligation: ſo that Human Laws, are thus far, ſo many Penal Sanctions, annex'd 
by Civil Authority, to the Divine. If the latter; they are indeed neceſſary, both in 
reſpe& of the Wicked and of the Good; but upon very different Scores; to the Good, 
for Inſtruction and Information, to the Wicked for Terror and Compulſion. Bur 
the Law of Nature may be ſaid to be made, chiefly at leaſt, for a Xzghreous Man. 
It works upon Decency and Ingenuity ; loves rather to promiſe than to threat, ,and, in 
reſpe& of Human Decrees, ſeems to obſerve the ſame Difference, that there is between 
thoſe ordinary Commands of a Father, by which He directs the good and virtuous 
Tempers of his Family, and thoſe occaſional Injunctions, in which, by a menacing 
Severity, he awes the more ſtubborn and refractory Diſpoſitions. | 


Thirdly, In as much as Negatives and Privatives are underitood by the Nature 


of the oppoſite Poſitives, and ſince the Fear of loſing the happy Conſequences of 
- Goodneſs, muſt, in ſome meaſure, always go along with the Hopes of gaining them, 
and bear a kind of ſecondary Influence and Effect; therefore the Argument from Eu- 
ture Puniſhments muſt be acknowledg'd either to run parallel to that of Future Re- 
wards, or to be included in it. my | | 


Fourthly, Beſides the Loſs or Privation of Happineſs, the Light of Nature farther | | 


diſcovers a Neceſſity of poſitive Sufferings in another State, tho? it cannot determin 
the kind and manner of them. And therefore the Argument might as ſtrongly proceed 
upon theſe Wages of Unrighbteouſneſs ; without which, neither the Goodneſs nor the 
Happineſs of Men, (the Points before inſiſted on,) could be fully ſecured : not the 
former, becauſe the Apprehenſion of the Divine Judgments might reſtrain many 
from Sin, whom neither the Rewards of Virtue could invite, nor the bare Loſs of thoſe 
Rewards ſufficiently deter: not the latter, becauſe theſe Evil Men would diſturb and 
interrupt Others in the preſent Advantages of Obedience, as well as cut themſelves off 
from the future; as allo, becauſe the Fear of Puniſhment would not only awe many 
Perſons into a Forbearance of greater Enormities, but being improved into a better 
Principle, might be the Occaſion, at leaſt, of making ſome Men actually Good, and, by 
Conſequence, Happy. IN 55 8 | 
Laſtly, Suppoſing the Arguments from Rewards, and from Puniſhments to be of 
equal weight; yet in Diſputes with Men who are tempted to deny both, the former 
are rather to be propoſed. He who goes about to engage a Man's Compliance with the 
Lawsof the State will not ſhew ſuch a Suſpicion of his Temper ; as to urge the Pe- 
nalties denounced ; but will chooſe to inſiſt on the Reaſonableneſs, the Pleaſure and 
the Benefit of what is commanded. It would be the ſame Fault againſt Manners, and 


a much greater againſt Prudence, to alledge only that Wrath which is to conſume the MM 


Ungoaly, to One who has denied the Faith, purely to diſcharge and diſenthral himſelf 
from theſe Apprehenſions. For tho? the avoiding extreme Danger be a very juſt Mo- 
tive, and Aer over the greateſt Corruptions in Practice, yet One who has 
back d an ungodly Life with ungodly Principles, and thus frengthen'd himſelf in his 


Wickedn.ſs, will rank all you ſay to him on this Head of Terror, amongſt the Monſters 3 


in the dark, which the very Children amongſt the Axcient Heathens were taught, ar 
length, to deſpiſe ; 


— 


* 1 Tim. Chap. I. Ver. 9. 
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—— Maves, & ſubterranea regna, 
1 Et contum, & Stygio ranas in gurgite nigras, 
J Atque und tranſire vadum tot millia cymba f. 


Pale Spectres; Realms where Night and Horrour rule; 
Cbaron's relentleſs Pole that mocks the Shore | 
C | Black croaking Swarms, which clog the Stygian Pool; 
And in a ſingle Bottom Millions Ferry ing o er. 


lle deſires You would not ſpeak to his Fears but to his Reaſon ; which You cannot 
do more effectually, than by ſhewing Him, that Religion is the real Dignity of his Na- 
ture, the only thing which can juſtify his high Eſteem of himſelf; which can make 
the Gift of Life worth taking, or hinder one Moment of Exiſtence from running in 
vain: and, therefore, that by quitting ſo Illuſtrious Pretenſions, He ſtrikes out his Ho- 
nours and Titles, forfeits the Quality, and attaints the Blood of Human Race. 
There needs not any Reply to the ſecond Reaſon on the Negative fide, * That all 
« Puniſhment, which does not ariſe from a Natural and Neceſſary Conſequence, being 
« Arbitrary, preſuppoles a poſitive Determination of the Divine Will, which we are 
hardly capable of apprehending, without a particular Revelation. Becauſe this, if 
admitted, would overturn the whole Doctrine of the Law of Nature. For the main 
Principle which ſupports that Scheme of Duties, and which our Author therefore ſo 
oſten preſſes with the greateſt earneſtneſs and ſtrength, is the firm Belief of G O D's 
Providence, not only as concern'd for Mankind in common, but as extended over every 
individual Perſon. And the ſumm of this Belief, is, that as he who gave us our Lives 
has the cleareſt Knowledg of every Tranſaction in them, ſo He will aſſiſt and protect 
us, while we maintain an habitual Integrity, and will as certainly check and diſcoun- 
"XX tenance notorious Tranſgreſſions or Negle&s. Now is this particular Exerciſe of Pro- 
vidence arbitrary or neceſſary? If neceſſary ; it muſt be fo either in reſpect of the 
Divine Attributes, or in reſpect of human Actions producing it by a Natural Cauſality. 
Both which Imputations, are in the higheſt Degree injurious to the Honour of G OD: 
che one confining Him to a fatal and indiſpenſible method of Working, the other 
making Him ſuffer the moſt unworthy Conſtraint and Violence from his Creatures. But 
if Perſons under a Natural State, muſt acknowledge the Preſent Acts of Providence 
to be Arbitrary, they cannot, by alledging that Condition, entertain any ſcruple 
concerning the Future. On the contrary, the Future will thence be ſtrongly inferr'd ; 
becauſe, under the Preſene, thro the Neceſſities of Nature, and Mixture of Intereſts 
and Affairs, the Reaſons of Events lie ſo deep, that for the moſt part, we are not able 
to fix on any certain mark of the Divine Favour or Diſpleaſure. 
As, therefore, when we ſuppoſe Perſons to ſtand in no Civil Relation to each other, 
ve mult aſſign them ſuch Matura Grounds of acting, as ſhall preſerve Peace and Society, 
"3 and ſecure the Intercourſe of friendly Offices and Aid; ſo if we conceive others, as 
living without expreſs Declarations of the Divine Will, we cannot in Reaſon deny them 
= thoſe Principles that are neceſſary to guard their Duty, and to procure their Perfection; 
7 of which Principles we have found the'Belief of another State to be the Chief. | 
= And yet the oppolite Miſtake ſeems juſtly Chargeable wich moſt of that profane 
au Liberty, in Opinions and in Morals, which has exerciſed the Courage and the Com- 
IK 1 of Good Men. For, as tis ſuſpicious that ſome very wicked Perſons have 
been brib'd to turn Proſelytes to a certain Corrupt Church, by the Promiſe of Large Fur. 
eieseſs; ſo it's manifeſt that others have been induced to profeſs themſelves of 
» o Church, upon the Hope of being obnoxious, to no Account. It will not therefore 
4 _ an unneceſſary Vindication either of the common Truth, or of our Author's 
x 7 and 5 Ak e . in the laſt place, to evince, that this Leaven 
A Sadduc * is "IP 
e Libertiniſm; ſis of Mortality, ſbould it be granted, would be no Ples for 
4 Licks.” * Perſons who urge it in 1 own Defence, enjoy the Benefit of greater 
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Secondly, Becauſe Nature itſelf leads and directs them to this greater Light : | 
Which Enquiries will equally concern both the Sects of Men profeſſing themſelyes 
the Votaries of Natural Guidance, ſuch as give up their Hopes with their Breath; and 
ſuch as, for the Credit of their Philoſophy, are content more generoully to lengthen out 
the Chain of their Exiſtence: tho? immediately directed againſt the former Tribe, 
thoſe who ſeem to be the Common Rout of Nature, for Number, and for Ignorance. 
For tho? after any ſuch Attempt to ſtate the Connexion between the Progreſs of 
Reaſon and the Evidence of things not ſeen, ſome Adventurer, who 1s hot in Purſuit 
of clear and diſtin Ideas, who has learnt the Modiſh Phraſe of ſtyling what 
is above Reaſon, a Contradiction; all Faith, Credulity ; and all Authority, Im- 
poſition; ſuppoſes that what has been ſaid may be fully anſwer'd with one ſuch 


of Wit, as, 


rn 


— — All this we know 
From more Pathetic Pens ; 


Let if he is not ſatisfy'd with Mr. Chillingworth's Anſwer, that Truth cannot be Thred- 
bare, nor Reaſon ever worn out; let him be pleaſed to reflect, whether it be not a greater 
Argument of Charity in others to imagin that he wants this Information, than tis of 
Honour or Prudence in him to own that he has abuſed it. And as for the reſuming thoſe 
Subjects which have already come, with all their Grace and Ornament, thro' the 
Hands of the greateſt Maſters, tis certain, the beſt Preſcriptions, in many Diſtempers, 
are not ſucceſsful without frequent Repetition: and, he whom this tedious Neceſſity 
ſhall diſguſt or grieve, will be no leſs modeſt if he require, that the Nature of things 
ſhould every day alter, to accommodate him with the Pleaſure of Variety. 
Firſt, then, I hoſoever ſhall urge that the Light of Nature affords no ſatisfattory Proof of 
another _ is inexcuſable if he acts by that Perſuaſion, becauſe he enjoys the Benefit of 
a greater Light. = | | | 
That Reveal's Religion, could it make good its Pretenſions, is the Nobleſt Diſci- 
pline which Man can wiſh or enjoy, and, in this reſpect, a greater Light than that of 
Nature, ſuch a Perſon is ready to acknowledge: And therefore his Modeſty ſuggeſts, 
that it is too great to be real; or, that, whatſoever it may be in it ſelf, it is not a greater 
Light to him, being removed to ſo vaſt a Diſtance from his Apprehenſion and Diſco- 
very. The long Indulgence of a Romantic Genius and ungovern'd Thoughts, founded 


on ill Actions, and ſupported by ill Books and Men, have furniſh'd him with a con- 


fuſed Round of Arguments, drawn from the Diviſions of Chriſtians ; the Extremes of 
mad Superſtition and Phariſaical Sanctity; the Difficulties of Myſtery and Inſpiration, 
of the Origine of Mankind, of the drowning the firſt, and peopling the ſecond Earth; 
the Corruption of Scripture, and the Artifice of Prieſts. A little Wit or Elegance, well huſ- 
banded, cannot but ſet an Edge on theſe Exceptions; eſpecially if they wear the 
Maſque of a Generous Freedom of Temper, and a Noble Compaſſion for the Errors of 
Mankind. But when You ſhew him, that there is nothing in all this which affects the 
main Cauſe, the Reſolution of the whole being ſo very eaſily divided between the 
Power of GOD, and the Weakneſs of Man; You may then expect he ſhould give 
Lou an account, how reaſonable it was, that the grand Illuſion ſhould commence at 
the height of the Wit and Glory of Rome: that it ſhould convert the World with the 
ſpecious and tempting Promiſes of Perſecution, Poverty, Diſgrace and Death ! that its 
humble Doctrine ſhould out-do his own admired Scheme of Morality ; and, being 


confirm'd by ſupernatural Effects, ſhould obtain the Atteſtation, either of Heaven, it i 


it be falſe, or, if it be good, of Hell! Whence it came to paſs, that the Hereſies, which 
ſprung up with ir, ſhould not corrupt and deſtroy, but purify and ſtrengthen, its Ar- 
ticles of Belief! how, the united Violence and Oppoſition of all Civil Powers, for 
three hundred Years, ſhould rather confirm than ſuppreſs the Growth of an impotent 
Faction: and what a Strain of Policy it was, in thoſe States and Empires to bend their 
whole Force againſt a harmleſs Miſtake, which, if credited and purſued, would only 
make Men better Neighbours and better Subjects! How, Philoſophy, when advanced 

to a nobler Perſection than in all former Ages, ſhould vaniſh before an Irrational In- 
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ſtitution! Why the Honeſt Simplicity of Epictetus and the Auguſt Virtue of Antoninus, 
did not out- ſhine the faint Endeavours of weak Innocence and deluded Piety! Whar 
Wealth or Intereſt bribed Celſus and Porphyr, to ſuffer a ſhameful Foil in their Diſ- 

utes! How Julian became an Idolater, as ſoon as an Apoſtate : whether the Bright- 


— of his Reaſon, or the Darkneſs of his Imagination made him a Convert to the 
Pagan Rites; whether he deſerted Chriſtianity through Hatred or through Love of 


Superſtition ! Where lurks the Inequality of the Caſe, that ſo many Thouſands of 
Sufferers, who, by the Report of their Enemies, lived with Integrity and died with 


| Bravery, ſhould not be able to match the Example of his ſingle Confeſſor and Martyr 
| Socrates! Eſpecially when You ſurprize him with this Remark, that thoſe Armies of 
| truly gallant Men, who adorn the Regiſters, either of Uncorrupted or of Reformed 

Chriſtianity, laid down their Lives in Confirmation of Natural, as well as Inſtituted, 
Religion; the ſame Teſt being offer d in both Cafes, a Compliance with Ancient and 


Modern Idolaters, which is a Sin againſt Nature as well as againſt Grace. When he 


has thus overthrown the Authority of the pure and early Times, he may dilate upon 
| the Ignorance and Errors of darker Ages. And here, if he could content himſelf with 


tracing the Progreſs of corrupted Doctrines, and the Eſtabliſhment of the Papal Chair 
on the Ruins ot the Imperial Throne; we might commend his Zeal, tho' we ſhould 
excuſe his Aſſiſtance. But if he ſcorns the Meanneſs of a juſter Victory, let him, 
again, apply himſelf to demonſtrating, by what Neceſſity of Events it happen'd, that 
none of theſe Convulſions in Government, on the one hand, none of theſe Decays 
of Arts and Learning on the other, ſhould ſhake, or over-run the Foundations of Faith! 
that, when Arms and Wit threw off their Ruſt together, and the Greatneſs of King- 
doms revived with the Glory of Letters, a Reformation ſhould be ſer on foot and hap- 
pily accompliſh'd, not according to the Model of Natural but of Chriſtian Worſhip !: 
Tis true, (and he will not fail to let You know it, with ſome Exultation, ) that imme- 
diately upon the firſt Dawn of theſe bright Days, the ſprightly Genius of 1:aly pro- 
duced his own refined Sect, in the Liſt of which he can ſhew You Secretaries to Infalli- 
bility, and perhaps Infallibility itſelf at the Head. But you will obſerve to his Morti- 
fication, that it was not ſtrange if, at that particular Juncture, ſome.Men, rather 
of quick and gay, than of deep and piercing Spirits, having juſt open'd their Eyes 
upon the Romiſb Errors, and not knowing well where to fix them elſe, ſhould run 
into a general Careleſneſs and Diſtruſt: whom therefore you will he iaclin'd to compare 
to the Poets Monſters, which they ſay the Earth brought forth at firſt ſinking of the 
Deluge, while ſhe was irregularly fertile, and had not recovered Strength, for a juſt 
and Natural Birth. So that He is engag'd to offer ſome probable Account, how theſe 
Aſſertors of Human Reaſon and Liberty ſhould advance by ſo feeble Steps in reſcuing 


F the World from an univerſal Impoſition! To what Fate or Chance it ought to be 
= aſcrib'd, that, in all the Varieties of Governments, and of Religions, no Empire or 
Kingdom, not one Common-wealth ſhould eſtabliſh itfelf upon their Project; and that 


=F tho? they may ſeem to have gain'd the Silence of ſome Laws, yet they could never 


bribe the Approbation of any: That, on the contrary, all Civil Conſtitutions ſhould 
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.* be jealous of their Deſign, as aiming to unlooſe Subjection and to disband Society! 
Nay, that, when deſpairing of their own ſingle Strength, they have brought over a 
mixt Multitude to their Aſſiſtance, having made Tools of canting Hypocrites, and 

wild Enthuſiaſts ; having, according to the Policy of the Apoſtate Emperour, imploy'd 


Judaiſin to confront Chriſtianity, admitting into their preſent Tribe, Thoſe that ſay they 
are Jews, and are not, but are the Synagogue of Satan! laſtly, having imbrac'd a Com- 
prehenſſon with the Hereſie of the Age; (the Socinian owning the Deiſt for a Chriſtian, 
and the Deiſt in Requital acknowledging the Socinian for a Philoſopher ;) yet this 
whole Confederate Body ſhould make no Impreſſion on the Oppoſite Forces; ſerving 
only to alarm and excite their Vigilance, to improve their Diſcipline, and to ſharpen 
their Courage without endangering their Safety | Ws a 
For it is now become the Comfort of the Pious, and the Condemnation of the 


| Impious, that the late Unlearned and Unſtable Infidelity has excited ſo invincible 


Patrons of Truth, as are not to be match'd but by the Primitive Apologiſts, and could 


not be enabled and upheld, but by the ſame Aſſiſtance and Support. They have excell'd 
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at all Weapons, and been Victorious upon all Grounds. Some (whoſe Merit was 
before occaſionally acknowledg'd,) have traced the latent Properties of Matter, and 
have compell'd the Ancient Proteus, to correct the Prophanenels of his Song. Some, 
with unwearied Labour, have won a Paſſage into the ſtrong Hold of Early Chro- 
nology ; and there diſcomfited the Monſters of Egypt, the ſpurious Race of Phenicis, 
and the Bravo's of Lying Greece. Some, following the no leſs uſeful Bent of their pe- 
culiar Studies, have meaſur'd the Full Stature of Chriſtianity by its Shadow, the Lam; 
have attended Moſes thro? the Ordinances and Services of his Wordiy Sanctuary; and 
obſerv'd Him making all Things, According to the Divine Pattern ſhow'd Him in the 
Mount; where He ſeems to have been vouchſafed a happier Fore- ſight, than that of 
Piſgah, tho* at his coming down He put 4 Veil over his Face f. Theſe judicious 
Views into the Legal Rudiments, as eſtabliſhed under a preparatory Imperfection, 
and waiting the Accompliſhment of Better Promiſes, have added a ſtrong Guard 
to the Outworks of Faith: while, the Jews themſelves are made a Stumbling- bloct, 
and Exceptions to the laß Claims and Royal Eſtate of the Goſpel, are taken from 
the pretended Obſcurity of it's Birth. At the ſame time, their agreeable Dependence 
and Connexion, yields no leſs a delightful Ornament than a ſolid Defence: they 
create a Pleaſure reſembling that of the famous Italian Paint, which, in one Light, 
repreſents the many Types and Figures of the Great Sacrifice, and in another, our Lord 
offering Himſelf up Once for all. Some have imploy'd their Eaſtern Talent in diſ- 
playing from Authentic Records, the Abſurd Impoſture, whoſe long Tyranny has 
exhauſted the Arts and Genius of ſo flouriſhing a Soil: to convince Thoſe who oppoſe 
themſelves, that, we have not followed cunningly deviſed Fables; to cruſh the Blaſ- 
phemy of their inſinuated Compariſons; and to recall their reduced Judgment, 
if they may yet recover themſelves from the Snare of the Original Deceiver. 

Others have declin'd the leſs acceſſible Retreats of Nature, Hiſtory, and Lan- 
guages, to engage in the open Field of Reaſon. Here we are all Spectators of the 
Combat, we are all Witneſſes of the Sacceſs, we are all Sharers in the Triumph. 
Whether they illuſtrate the Dignity and the Propriety of the ſacred Style, with a 
Sublimity which ſeems to partake of the Eloquence which it defends : or whether, 
with the ſtrong and piercing Eye of a profound Underſtanding, they turn themſelves to 
{ce the Great Sight, the Glory of Divine Miracles, vindicating their Reality ſtateing their 
Neceſſity; and putting to Silence the revived Inſolence of that Demand, Maſter we would 
ſee a ſign from thee, by evincing, that the ſame unchangeable Wiſdom, which open'd 
their Courſe was no leſs juſtified in ſealing up their Store. Or, whether they ſhew 
the Sed of the Saducees how greatly they err; by aſſerting the Catholic Doctrine of the 
Reſurrection with a Judgment, ſo accurate and ſo diſcerning, that as the Heathen 
Diſputant ſaid in another Senſe, Credas eos jam revixiſſe ; they ſeem to ſpeak from 
the other ſide of the Veil, or, to have been brighten'd with an earlier Ray from the 
Glory of the Saints. | 

Thus has the Temple been covered from Defilement, the Heathen ſ#»k in their 
own Pit, and taten in their own Snare. And ſhould there remain any Field for future 
Bravery, we ſcem poſleſs'd of the Heroic Line, and may promiſe ourſelves a Suc- 
ceſſion of Conquerors. Every day, Sons of the Prophets ariſe to rebuke the Mockers: 
Great Young Men, of equal Genius and Study, take the Alarm, and repair be- 
times to the common Defence. Inſomuch , that, whereas heretofore Pious and 
Learned Perſons, as the Excellent Mr. Hooker || complains, found Some Unreadi- WR 
neſs, when ſuddenly and beſide Expectation, they were put upon the proof of ſuch 
things, as being moſt certain in themſelves, were preſum'd to be granted by All; it is at 
length become a familiar Exerciſe, to trace one of theſe Curious Impertinents, thro' il 
his whole Courſe of Evaſions, and oblige Him either to diſown his Cavils or his Senſes: Mt 
the Lame and the Blind (as he may ſcornfully term them,) being now able to guard Ml 
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+ 1d ſignificare videtur Deus cum illi preſcribens formam extruendi Templi, loquitur hunc in modum, Vide ut facias omnia __ 
ſecundum exemplar quod oſtenſum eſt tibi in monte. Viderat enzm Moſes ſpiritualibus oculis aliud ſanc u. Temp! 
8 aliud Vitimarum ac Sacerdotii genus, ad quorum exemplar craſſam aliquam rerum imaginem interim adumbrar:t, = 

onec veniret tempus quo viſum eſt umbras veris cedere. Eraſm. Paraph. in Heb. VIII. 5. ö = 

Cæcilius in Min. Felix. I Eccl. Pol. Book V. 
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the Walls, and no Defendant, (of what Profeſſion ſoever,) being ſo Contemptible 
theſe Aſſailants. | de | 
Secondly, They who urge that the Light of Nature affords no ſatisfattory Proof of another 
State, are inexcuſable, if they a by that Perſuaſion, not only becauſe they enjoy the Benet 
| of greater Light , but alſo becauſe Nature it ſelf leads and diretts them to this greater 


Light. * | 
The Caſe of Divine Inſtruction ſeems, in this reſpect, nearly allied to that of Civil 
Government: both are added by the ſpecial Mercy of Providence, to correct the Tar- 


| I * dineſsof inward Reflexion, to ſet the Springs of the Mind on work, which are ſo apt to 


be embaraſs'd with the Duſt of the Body; to draw out the Force of Reaſon ; to clear 
and open the Underſtanding, and to pour in ſo powerful Conviction, as ſhall in- 
fluence all Characters and Capacities, and, in a great meaſure, fill up the Interval 


1 between the Wiſe and Ignorant. The Voice of Nature ſeems to be firſt imploy'd in 


calling for both theſe Aſſiſtances: the helpleſs Condition, under which Man comes 
into the World, engages Him to ſtretch one Hand towards Heaven and the other 
towards Earth, begging of the Supreme Powers in both, Inſtruction in his Duty, and 
Protection from his Fears. On which account, the moſt reſtleſs Diſturbers of well- 
conſtituted States, are, and ever have been thoſe, who have profeſs'd the ſame Enmity 
to Reveal'd Religion; the firmeſt Baſis of juſt Eſtabliſhments, and the chief Pillar of 
the Throne. Now a ſhort Acquaintance with Nature will inform us, that ſhe opens 


| : | only the firſt Scenes of Piety, and entertains us with Spiritual things in a confuſed and 


3 and uſeful Secrets; yet never could ſhe deliver Her 


2X unleſs they would contentedly receive bac 


* - 
= Neit 
1 


diſtant Light: that, like the Poet's Sybil, ſhe is ever ready with her Acknow- 
ledgment of, DE DUS] ecce DEUS! but is ſoon loſt in Aſtoniſhment, and links down 
at the Threſhold of the Temple. And tho' the ſage Application of a Philoſopher might 
be able to recover Her from this Swoon, and to engage Her in the rehearſal of noble 
| {2 without Pain; her Diſcoveries 
would be a conſtant Force upon her Powers; and She muſt generally be ſilent, while 
fo few underſtood the Art of bringing Her to Confeſſion. And, what is more unfor- 
tunate, thoſe few, who with ſo much Labour, had rais'd themſelves above the Mea- 
ſure of Vulgar Reaſon, would find it neceſſary, upon moſt Occaſions of Action, either 
to come down from that Eminence, or to ſtand alone, and ſtarve upon their Privilege. 
The Heathen Maſters never ſhew'd a more dexterous Addreſs, than in getting over this 
X Difficulty, which lay as a Bar in their way to the World, and ſeem'd to cut off their 
Communication with their Species. They talk'd largely of purging themſelves from 
Popular Defilements; but they had the ſame Common Race o Life to run with others, 
and ſaw, that to boaſt of Advantage might prove a means of excluding them the Lifts ; 
? k again part of the old Burthen, and carry 
* "I enough to make them a Match for the groſſer Multitude. Now, that they might 
er be obnoxious by Merit, nor yet diſarm themſelves of all Pretenſions, they de- 


4 | viſed a very ſaving Medium: when they had finiſh'd their Draughts of Morality, they 


ſet upon framing Syſtems of Government; and, the Reſult is eaſily gueſsd; while 
=X *heſe could not take place, they ſilently confeſs'd thoſe to be impracticable: they could 


de Juſt, and Patient, and Temperate; if the Times would bear ſo rigorus a Virtue , 
1 if t ie State would accept their Model for Reformation. That is, they were Heroes in 
their own notional Common-wealths ; but, in all others ſubmitted to the Frailty of 
choſe about them. And tho? ſome truly great and mortified Spirits choſe to baniſh 
1 themſelves from a World, which ay could not honeſtly pleaſe ; yet, by this very Re- 


tirement, they were ſtill incapable of any large and extended Influence. Thus the Ab- 
ſtruſeneſs of their Doctrine, and either the Inconſiſtency, or at belt the Weakneſs and 
Singularity of their Example, all concurr'd in the illuſtrating that only Truth, which 


; ever did and ever will obtain, that tho? Reaſon be the fitteſt to command, yet Senſe can- 


not fail to hold the largeſt Empire. This was the hard Neceſſity of Nature, while confin'd 
to the Wealth of her own Product, which, as it lay too deep for common Diſcovery, ſo it 


A „ my either imbezil'd or ſuppreſs'd by thoſe few Hands into which it fell, And this Ne- 
—_. having made a Religion of external Growth, and of no leſs than Heavenly Birth, 


— common Expectation of all the World; it requires little Art to demonſtrate, that no 
clig on can come up to theſe Expectations, but the Chriftian which exceeds ow. 


6 


os 


24. | a 
1 he Jewiſh Law, having 4 ſhadow of good things to come, ſerv'd as a conſtant Witneſs 
to the Reality of what it prefigured ; clearing up and breaking away, by Degrees, till 
the Introduction of a perfect Day. And as for all other Schemes of Worſhip, which 
pretend to a Divine Commiſſion; if their Foundation were not known to be deceitful, 
yet it would betray its own Weakneſs, by ſinking under the Impure Burthen which 
it ſuſtains. Natural Judgment, then, as it could not reſt in the imperfect Hopes of 
a true Revelation; ſo to the uſurping Claim of thoſe which were falſe, it could only 
ſubmit as a Slave, while either awed by the Terror of Arms, or chain'd down to a 
Politic Ignorance. It remains therefore, that we hear Nature making her own De- 
mands ; and obſerve her Author interpoſing in every Inſtance, and anſwering her Re- 
queſts, wich ſuch Propoſals of Happineſs, as are in this reſpect only, diſproportion'd to 
the Needs and Capacities of the Receiver, that they bear a nearer Reſemblance to the 
Bounty and Majeſty of the Giver. The Compariſon is worthy to be enlarged upon 
in many Views; of which it may be now ſufficient to point out the two priacipal, the 
Knowledge of G OD, and of our ſelves. ; | 

Nature requires, that ſhe may no longer worſbip ſhe knows not what. She finds her 
ſelf valtly remov'd from her Sovereigns Reſidence, and her own Infirmity lengthens 
the Diſtance, and darkens the Proſpect. She has heard the Voice of every Sublunary 
Creature, proclaiming the Great Ring of the whole Earth; ſhe has ſeen the Tokens of 
His Magnificence, the Monuments of His Power: but ſhe is too much a Stranger to 
His Character and Perſon, to His Counſels and Deſigns. It is the Word of Faith alone 
which teaches Her to know what ſhe worſbips : diſplay ing the Divine Prerogatives, both 
as to their Abſolute and their Relative Character, with the fulleſt Evidence, and the 
juſteſt Advantage, and making the neareſt Flights towards the ſeeing him who is inviſible. 
Yer, in no Feature, oppoſing the incomplete Pourtraict of ſound Reaton ; but filling 
up thoſe fainter Out-Lines and ruder Traces, with lively Colours and comely Pro- 
portions; and, at length, drawing the Veil of Mortal Apprehenſion over unex- 
preſſible Light and Beauty. Were Natural Judgment able to make out its boaſted Pene- 
tration into the Secrets of Heaven, yet to contemplate the Glories of GO 's Eſſence, 
without difcovering the Riches of His Mercy in CHRIST, would be an Enter- 
tainment of no more Comfort, than what the vain Aſtronomer propoſed, if by flying 
ſo near the Sun, as to obſerve His Perfection and Luſtre, He might have been drawn 
into the devouring Orb, and have expired, like Phaeton, in the Flame. This was a 
moſt Romantic Extravagance, in which his very Suppoſition deſtroy'd the Rea- 
ſonableneſs of his With : *Twas to make a barbarous Tyrant of his admired Planetary 
Monarch, and to deſire Acceſs to his Sovereign's Perſon, for the miſerable Favour of 
his own Execution. To turn ſo groundleſs a Madneſs into a generous Paſſion, a ſub- 
lime Appetite to Beauty and Truth, he ought to have conceiv'd the Great Prince of 
his Schemes, as Kind and Benign in his immediate Majeſty, as in his remoter Influence, 
as Gracious in his Court, as He is Bounteous in His Reign. The fatal Raſhneſs of the 
Example ſeems ro be continued in thoſe Men, who relying upon the unſeconded Force 
of Nature, attempt to break into the thick Cloud where GO D is, only that they may 
bebold, and wonder and periſh. On the other hand, Chriſtian Contemplation ennobles the 
Curiolity, and conſecrates the Deſire ;. by introducing us into the Divine Preſence with 
Confidence of Acceſs, through Him who, while He is the Brightneſs of the Everlaſting 
Lig - - nd the unſpotted Mirrour of the Power of G 0 D, is no leſs the Image of His 
Gocaneſs. Live | = 

Again, Nature begs to be inſtructed in her own Original, preſent Condition, and final 
State. And by the Monuments of Religion, She is ſupply'd with the only true ⁵³ 
Scheme of her Fortunes, and Hiltory of herſelf. She is aſcertained of her Illuſtrious 8 
Extraction and Princely Hopes; that ſhe is the Belov'd Daughter of the moſt High, 
and born to a King dom which cannot be ſhaken; tho', for a while, initiated to a baſer 
Scepter, and a probationary Reign. She is made acquainted with the dangerous 
Wound receiv'd in her Infancy, (of which ſhe has ever telr the Effects, without bèing 
able to aſſign the Cauſe;) and with the Means of recovering an Immortal Soundneſs. 
The very Manner, Continuance and Height of her ſupreme Felicity, is painted out 
to the utmolt Reach of her Unglorified Facùities, as Magnificently es ſhe is 3 * 1 
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Ae to bear, as evidently as ſhe can now See thro' 4 Glefs, as particularly as it can yet 
"I appear what She ſbal be. To hear Enlighten'd Reaſon, and Chriſtian 2 reſuting, 
by a Goodly Scale of Arguments, the Pretences of Philoſophy , which ſo vaialy aſſay d 
ce tate the Privileges of the Soul under irs Divorce, by a Negative Inference from the 
Encumbrances of its Union, is with Joy to apprehend, in how Sublime a Senſe, Life 
= and Immortality have been brought to Light by the Goſpel. But could Nature, while thus 
2 Priſoner of Darkneſs, throughly Philoſophize concerning the Releaſement and Exal- 
tation of her Nobler Subſtance, ſhe muſt however deſpair of her Earthly Part, and yet 
without ir, after {@ long and intimate a Conjunction, might complain of a lonely 
Vneaſineſs in Separation, and even grudge her own Imperfect Exiſtence: 
4 — Quid moror altera, | 6 
Via chars poſthac, aut ſuperſtes 
Integre? | 


Here then is the happy Difference, what Philoſophy remov'd as an Impediment to 
the laſt Promotion of Nazere, Chriſtianity reſtores to augment and conſummate it * 
by renniting to the Soul its ancient Companion, in a Condition worth the owning ; 
= Glorious in Apparel, in Beauty altogether lovely; fortified with the inſuperable 
X Charm of a Divinely tempered Health and Youth ; enriched with the Dowry of an 
6 | ay ga) Frame, and Organs faſhioned toa Heavenly Fineneſs; ſo as no more to preſs 
= and weigh down the Mind with the Burthen of Earth, but to become a my 
232 in the moſt Intenſe Acts of Bliſs, an equal Aſſociate in the new and endleſs 
Alliance. „ 1 
"Xx Theſe and the like Conſiderations, if improv'd, would take off all Colour from 
that Pagan Surmiſe, That Chriſtian Doctrine is nothing more than old Morality 

under a new Name: which Exception as it was ſtarted by the Philoſophers in the 

RE carlieſt Times of the Church, ſo has been taken up at Truſt from them by ſome who 
deſire to be ranked in the ſame Order of Wiſdom. And therefore, he who obſerves 
tbe Succeſs of our late excellent Writers, whoſe milder Eloquence has imploy d it ſelf 

ia eoforceing Chriſtian Practice by Arguments barely Moral, cannot commend the 
"2X GoodDelign without lamenting the Ill Effect. In as much as theſe preſcriptions ſeem ſo 
XZ agreeable to a vitiated Reliſh, that they too frequently rather humour than correct the 
3 Diſeaſe, When we grow fond of this gentle Art of Perſuaſion, tis a ſign we love 
co be flatter'd, and fear to be convinc'd. Our Vanity utterly over-looks our Safety: 
FT hoſe are the favourite Inſtructions which moſt ſervilely court our Judgment and 
our Choice: while at the fame time we ars ſenſible, that our Faculty of Jedging 
1 right is not more Natural, than our Infirmity of Chooſing wrong. Whereas, when 
Nature has conducted us to the Acknowledgment of a more Sacred Rule, tho? we are 
not to take our leave of it, as incapable of future Aid, yet its Original Power is certainly 
ſuper ſeded, its unlimited Commiſſion expires, it changes the Authority of a Guide 
| for the Fidelity of an Interpreter. How much ſoever we may pride our ſelves in the 
Wiſdom of merely Rational Conduct, and in the Generoſity of our Nature, yet un- 
less the Plan of our Redeem'dState, be always habitually and very often actually preſent 
to our Thoughts, by the Information of Scripture, and the inſfituted Rights and Re- 
9 membrances of Religious Service, we relapſe inſenſibly into all the Weaknels of a cor- 
vupted Condition, And this ſeems thegrue Reaſon that Scbiſm ſhould, in many Perſons, 
prove ſo advanced a Step towards Apoſtacy: that Men who, in Favour to ſeme ſecular 
E Cauſe, have become indifferent tothe Methods of eſtabliſhed Diſcipline, ſhould at length 
'$ lo far improve in Moderation, as to eſteem the very Nature of a Church an Vunece ary 
Fes, and to accuſe the Sacraments themſelves of Superſtition. But does it become the Ni- 
erty of cheir Genius to have a Paſſion for utter Repugnancies? Do they expect that 
1 Chriſtianity ſhould allow ſuch a Court of Equity, as a Court of the Gentiles? Would they 
be only Proſehres of che Gate, and be admitted to worſhip in the Temple, without com- 


* 


= Wen een at the Altar? If they thought it an agreeable Indolence to be always Chil- 
= : en in Underſtanding, car fic eætorta voluptes? Why do they rob themſelves of their Plea- 
bure, by dor oß to ſome Degrees of Chriſtian Knowledg and Strength? Muſt they be 
r the labour of forgetting their Proficiency, of fioking back again, to their firſt Ele- 
1 | g ; | ( 9 ) ments, 
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ments, and their loweſt Claſs? Or do they own themſelves Chriſtians out of pure 
Gallantry, and accept the Title only that they may wave the Privilege? Till they 
ſatisfie us as to theſe Queſtions, our Comfort mult be, that, for the Juſtification of 
Government no leſs than of Religion, they ſoon grow as Cold to Temporal, as they are to 
Spiritual Reſtraints; they find, that they have the ſame Right, to declare againſt the 
Grievances of Princes, as againſt the Craft of Prieſts; and thus, by putting them - 
ſelves into both States of Nature at once, demonſtrate the equal Miſery of continuing 
under either. | | | ? 
When Men, by their own Default, have firſt loſt the Benefir, and then the Know- 
ledge of theſe Myſteries of Grace, tis no wonder if they appear ſo ready to leſſen 
and dcbaſe thoſe of Faith, which they eſteem a farther Reproach to their Rational 
Privileges, and an Invaſion of the Sovereignty of Nature. But Nature, again, re- 
fuſeth the falſe Empire which they give Her; and eaſily diſcerns, that their Aim in 
ſetting Her up for an Uſurper, is purely to protect themſelves in being Rebels. As, 
before, She was ſatisfi'd, that what Direct ion She receiv'd from the Fountain of 
Truth and Holineſs, could not but vaſtly exceed her own Practical Judgment, without 
being repugnant to it; ſo here, She is ſatisfied, that what Information, She derives 
from the ſame Fountain, as it will never contradi her purely Intelligent Faculties, ſo 
neither, can it immediately, and diſtinctly fall within their Reach. 4 yet, the oppoſite 
and moſt impious Suggeſtion, has in the pureſt of Chriſtian Realms, and the 
brighteſt of knowing Ages, met with a ſecret Favour from many, and with an 
open Defence from One, who was, upon long Experience, judg'd hardy enough to 
bear the Common Infamy of ſuch a Publication. Nor was the Performance unan- 
{werable to the Subject; producing a Piece, which for ridiculous Abſurdity ought to 
bear the ſame Character with a later Diſcourſe againſt the Folly of Dying; did not 
the palpable wickedneſs of the Deſign debar the Author from the like Excuſe. Which 
difference has been obſerv'd by Good and Learned Men; in as much as they have de- 
ſcended to expoſe the weak Sophiſtry of the former Tract, without paying to the Ex- 
travagance of the latter any Regard, be ſides that of Generous Pity. Becauſe they appre- 
hended, that the plauſible Pretence of Plain-dealing, the Affectation of a ſmart Style 
and a Jocular Wit, together with the Amuſements of borrowed and ill-applied Meta- 
phyſics, might create ſome Danger from that Side, which could not be fear'd from 
this. Otherwiſe, and if, without conſidering the Intention, we were ſtrictly to com- 
pare the two Opinions advanc'd, the firſt would really appear more groundleſs and. 
irrational than the ſecond. For, that Figurative Expreſſions of Scripture, being expounded 
in a literal Meaning, ſhould produce many a wild Paradox, Ancient Hereſie and 
Modern Enthuſiaſm are ample Proofs. But that the Nature or the Acts of G OD 
' ſhould be adequately conceiv'd by a Finite Mind, is what ſeem'd, till now, to lie 
beyond either the moſt wandring Error, or the moſt perverſe Oppoſition. And there- 
fore, if the Author of this Hypotheſis, as he was early enough in boaſting, promis d Him- 
ſelf the Honour of becoming Head of a new SeQ, he has his Wiſh, and let him enjoy his 
Reward. The Holy Scriptures pronounce the ſevereſt Sentence upon thoſe who exalt 
themſelves againſt their Maker, and Challenge Omnipotence to the Field: bur 
ſuch inſulting Mockery is no where _ inferior to open Defiance. This is to 
Set the Briars and Thorns againſt the Almighty in Battle; and he himſcif has told us 
the Iſſue of the Day, He will yo through them, He will burn them together. | 8255 
It ſeem'd needful by theſe Cautions and Preparations to open a way for our Author 
amongſt us, and to render Him capable of the beſt Service. The greater Diligence 
we obſerve to be imploy d in diſturbing Men's Judgment, and in caſting a Cloud 
before Common Reaſon, under the pretence of ſheltering and defending it; the more 
it is the Concern of Mankind, to _ up in full Strength, thoſe Original Di- 
ſtinctions of Good and Evil, which preſerve the Intereſt of Virtue, and the Safety 
of Kingdoms. It is the laſt Hold of Irreligion, to boaſt that it has Nature on its Side: 
and we never ſo effectually drive it from this Guard, as when, by the Light of Funda- 
mental Principles, we demonſtrate that it has only ſeduc'd the weaker part of Nature, 
and that the Strong and Manly Faculties, tho* they may, for a time, be pacify d, yet can 
never be overcome. Nor is the Satisfaction of this Enquiry, inferior to its Uſe. 
5. N | If 
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1 the Pleaſure of a fortunate e could turn Philoſophy into Rapture, there 
are ſweeter Extaſies of Delight reſery'd for the entertainment of Honeſt Minds, when, 
upon a juſt and impartial Trial, they came to know the certainty of thoſe things in which 
they have been inſtructed. And, as in the ſame Philolophy, no View is ſo charming, 
as that which remarks the wiſe Progreſs of Nature, how She finiſhes her nobleit 
Works from the little Patterns She at firſt ſets for her own direction; ſo, our Religi- 
ous Diſcoveries are never more tranſporting, than when having admir'd the Divine 
Building of Faith, we draw back, and fee it leſſening, by fit Proportions, till it end in the 
firſt Model, or Plan, of Moral Truth. This is (till the Tabernacle of the Chriſtian Temple, 
incloſing thoſe Tables of the firlt Covenant, which the Surety of 4 better came not 
to deface and deſtroy, but to beautifie, perfect and full. And thus, every Scribe 
(every one Skill'd in Moral Principles) which is inſtructed unto the Kingdom of G O O, 
is like unto « Man which is an Houſeholder, which bringeth forth out of his Treaſure Things 
new and old. | | 85 

They, who after all will alledge, that Syſtems of Politics are things of too Secular 
ga Conſtitution to be ſafely truſted in Religious Affairs, do fo far countenance our Author 
and his Subject, as to lament the Effects of falſe 1 is to recommend the Study 
of the true. The Summ of that Art of Buſineſs, in which Baſer Spirits are wont to 
place their Principles and their Prudence, may be caſt up in theſe tew Concluſions : 
That, for the preſervation of Commerce and Society, it is neceſſary Diſſimula- 
tion ſhould be eitabliſh'd for the Rule of Life: that no Actor ought to come on the 
Stage of the World, but in a Mask; and that without theſe feign'd Parts and Dreſſes, 


27 


4 the Farce of Human Things could not proceed, and the Univerſal Theatre would 


have been erected in Vain: that Nature ſends her Sons into a ſharp World, to ſeek 


IE their Fortune by handſom Deceits; and that he, at length, is the Wiſeſt and Beſt of 


2 Mortals, who can juggle with the cleaneſt Conveyance and the niceſt Hand. Now 
= what can ſo juſtly expoſe theſe Temporal Hypocrites, as to exhibite the only generous 
Motives of Action; to ſhew that a publick Spirit is one of the firſt Commands of 


6 2 + G OD and Nature, and not only the moſt neceſſary Cement, but the moſt charming 
© Beauty of Civil Life; that mutual Faith and Sincerity are not the mean Offspring 
of Weakneſs and Cowardice, but the nobleſt Edicts of Reaſon, the Graces, as well 


I the Guards, of Virtuous Practice? There are, no doubt, the Parve Politica as well as 
the Parvs Moralia; the inferior Dexterities of Management and Felicities of Addreſs. 
But to releaſe theſe from the Awe and Control of thoſe greater and leading Maxims, 


5 1 would be to revive the Rebellion of the Hands and Feet againſt the Head. We may 


== therefore take our leave of our new Projectors with this ſingle Reflection, that ſcarce 
ever was a Perſon known to ſet up for a ſhrewd Intriguer, a cunning Dealer in Publick 
or Private Craft, who had not at the ſame time Vanity enough to take a Pride in 
b — ſo reputed: Thus, as by a ſpecial Direction of Providence, he was continually 

"XX plucking off his own Mask; he warn'd Mankind not to truſt, or to love, him; and loft. 
the Fruits of his Subtlety, by affecting the Praiſe. 

Whoever ſhall have been detain d by this Imperfe& Eſſay, will allow in Reaſoning, 
the ſame well-natur'd Fault as in Travelling. In both, Men, through a Deſire of 
communicating what they eſteem Uſeful or Curious, are betray d to the making thoſe 
Reports, and advancing thoſe Conjectures, which have been long foreſtal'd by more 
experienced Obſervers, and more diſcerning Judges. It is true, a great and un- 
common Genius will not fail to draw excellent Secrets from every Soil, or Subject: 
And ſuch, as to the Enquiries here purſued, might have been afforded by our Au- 
thor's Capacity, had He lived to execute his own Deſign. | 

Thoſe who have ſhown themſelves incapable of ſupplying Him where He may ſeem 
deficient, mult declare themſelves averſe to juſtifying Him where He is exceptionable 2 
Becauſe, as yy not the Tranſlation for the ſake of His Errors, ſo neither 
wall they adopt His Errors for the ſake of the Tranſlation. = 
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Natural Alteration in the Subject to which they 
were apply d. Hence, their force and ability of 
Operation doth not conſiſt in this, that they can 
by their internal efficacy produce any Natural 
Motion or Change in Things, without the inter- 
vention of other Cauſes; but, partly in ſnewing 
Men, how they ought to govern their Freedom ot 
Action, and chieth in making them capable of 
receiving Benefit or Injury, and of exerciſing ſe- 
veral Works towards other Perſons, with ſome 
peculiar Effect. And the efficacy of Moral En- 
| tities produc'd by Almighty God flows from this 
Principle, that he by his Right of Creation, 
& Bath rhe Power of circumſcribing within proper 
Limits that Liberty of Will with which he in- 
= dulg'd Mankind, and when it grows refractory, 
of turning it which way ſoever he pleaſeth, by 
dee force of ſome threatned Evil: Men likewiſe 
were impower'd to give a force to their Inventi- 
ons of the ſame kind by threatning ſome Incon- 
yenience, which their ſtrength was able to make 
Food, againſt thoſe who ſhould not act confor- 
= mably to them. 
V. Since then Moral Entities were inſtituted 
for the regulation of Mens Lives, to which End 
WE it is neceſſary that thoſe who are to obſerve this 
Rule ſhould bear ſome ſettled Relations to one 
another, ſhould govern their Actions by a fixt 
Mechod, and, laitly, ſhould act with determi- 
nate reſpes and titles about ſuch Goods and 
Toſſeſfons as the Occafions of Life require; we 
may hence conceive them to be * inhe- 
[| 7 ent in Men, and in the Ations of 
likewiſe, after a fort, in Things, which: Nature, 
either by her own Strength, or with the aſſiſtance 
of Human Induſtry may produce. But though 
it would be no abſurdity to ſtate their Diviſion 
according to theſe three Heads or Subjects, yet 
it ſeems a more exact method to make the Claſ- 
ſes of Natural Entities our Patterns in digeſting 
the Moral. Not only becauſe the former have 
more engag d the Studies of Philoſophical Men, 
and being compar'd with the latter, caſt - a con- 
aderable ſhare of their own light and evidence 
upon them; but likewiſe becauſe our Under- 
ſtandings are fo immers'd in Corporeal Images, 
Fas to be hardly capable of apprehend ing ſuch 
Mcoral Beings any otherwiſe than by their Analo- 
ey to thoſe of Nature. | 
== VI. Now though Moral Entities do not ſub- 
dict of themſelves, and for that reaſon ought not, 
in general, to be rank'd under the Claſs of Sub. 
acer, but of Modes, yet we find many of them 
to be conceiv'd in the manner of Subſtances, be- 
cauſe other Moral Things ſeem to be immedi- 
cely founded in them, juſt as Quantities and 
ualiries inhere in the real Subſtance of Bodies. 
archer, as Natural Subſtances ſuppoſe ſome 
ind of Space, in which they fix their Exiſtence, 
nd exerciſe their Motions; ſo in alluſion to 
eſe, Moral Perſons are eſpecially ſaid to be in 
Some State, which in like manner contains them, 


en, and 


Ain which they perform their Operations. 


Hence a State may not improperly be detin'd 4 
Moral Entity fram'd and taken up on account of - 
the Analogy it bears 19 Space. And as Space ſeems 
no Principal and Origigal Being, bur Is devis'd, 
to be, as it were, pred under other Things, to 
hold and to ſuſtain them in ſome particular man: * 
ner; ſo the ſeveral States were not introdue'd for 
their own ſakes, but to make a Field for Moral 
Perſons to exiſt in. Yer there is indeed this diffe- - 
rence between State and Space, that the latter is 
a kind of immoveable Subſtance extended prima. 
rily and of it ſelf, and which might {till ſubfiſt 
if all the Natural Things which now fill it, 
were remov'd : But States, (and all other —_ 
Beings, conſider'd formally as ſuch ) obtain 
higher Condition than that of Modes or Attri: 
butes; ſo that upon taking away the Perſons 
ſuppos'd to be in ſuch a State, the State it ſelf 
is in manifeſt danger of lofing its own exi- 
VII. There are two ſorts of Spaces, one ac- 
cording to which things are faid to be in a place, 


which the Logiclans call Ub:, as here, there, &c. 


and another according to which they are pro- 
nounc'd to be in time, which they call Quando, 
as Tefterday, to Day, to Morrow, &c. In the 
ſame manner we may conceive a double Notioti 
of State, one which denotes a Mora! Ubi, and 
bears an Analogy to Place; and other which in- 
cludes a reſpett to Time, ſignify ing the applica- 
tion of ſome Moral Fffect to Perſons exiſting in 


ſuch à Time. The former State, which hath 4 


relation to Place, may be conſider d either Unde- 
terminately, as it reſults only from Moral Quali- 
ties, or Determinately as it — a deper 
dance on Moral Quantities, and on Compatiſon, 
The State of Man conſider d undeterminately, is 
either Natural or 'Adventitious. We uſe the 
word Natural, not — Tock 2 State flows 
from the internal Principles of Human Eſſence 
antecedent to the Power of Impoſition, but be- 
cauſe it was impos'd by G O D himſelf, not by 
Man, and aflects us 2 upon our Na. 
tivity. We are woht to conſider the Natural 
State of Man, either abſolutely or with relation 
to other Men. The former Notion, till we can 
find a more convenient Term, we may expreſs 
by the word Humanity , importing that Conditi- 


on in which Man is plac'd by his Creator, who 


hath been pleas'd to endue him with Excellencies 
and Advantages in a high degree above all other 
Animate Beings (c). Of which State this Princi- 
— is a direct Conſequence, that Man ought to 
a Creature acknowledging and worſ;pping 
his Divine Author, and admiring his Works; 
and that tis expected he ſhould maintain 4 
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ticular Perſons may be ſaid to enter on ſuch a 
State. And this we conceive ought to be fix'd 
on the very firſt Moment when any one may be 
truly call'd a Man, though he as yet want thoſe 
Perfections which will follow his Nature in a 
longer Courſe : that is, whenſoever he begins to 
enjoy Lite and Senſe, though his Mother hath 
not yet deliver'd him into the World. Now be- 
cauſe the Obligations cannot be fulfill'd by him, 
without he underſtand his own Nature and the 
Ways of Working, they for that Reaſon do not 
actually exert their force, till he is able to ſquare 
his Actions by ſome Rule, and todiſtinguiſh them 
by their proper Differences. But rhe Rzghrs, on 
the contrary, date their Validity from the very 
beginning of our Being, in as much as they en- 
gage other Perſons, already arriv'd at the full 
uſe of Reaſon, to ſuch and ſuch Performances to- 
wards us, and may turn to our Benefit, even 
vrhilſt we are incapable of apprehending the Fa- 
vour. Hence, it being a General Right and Pri- 
vilege of all Men not to be Hurt by Others, it 
the Body of a Fu in the Womb thould ſuffer 
any unlawful Violence, the Injury is not only 
done to the Parents, but to the Child; who, we 
ſuppoſe, may in his own: Name demand Jultice 
on that ſcore, when he is grown up to a Know- 
lege of the Action. But before the Imperfect 
Materials have acquir'd an Human Form in the 
Womb, if any one ſhould diffipate or deſtroy 
them, he can't 1 be term'd Injurious with 

ard to that ſenſleſs Maſs ; though he hath 
indeed broken the Law of Nature, by intercep- 
ting a Member of Human —_— and hath done 
an Injury to the Commonwealth and to the Pa- 
rents, by. depriving them of their promis d Ciri- 
zen and Oſtspring. bi 1 

The Natural State of Man conſider'd with re- 
lation to other Men, is that which affects us up- 
on the bare account of an Univerſal Kindred, 
reſulting from the Similitude cf our Nature, 
antecedent to any Human Act or Covenant, by 
which One Man is rendred peculiarly obnoxious 
to the power of Another. According to which 
ſenſe, thoſe Perſons are ſaid to live in a State of 
Nature, who neither obey one Common Maſter, 
nor are at all ſubject one to the other, nor have 

any acquaintance by the means of Benefits or of 

Injuries. To which may be added a third No- 
tion of a Natural State, as it abſtracts from all 
Inventions and Inſtitutions brought in, either by 
Human Induſtry, or by Divine Revelation, for 
the Grace and the Conveniency of Lite. 

The Avent it ious State is that which obligeth 
Men at, or after the Birth, by the Authority of 
ſome Human Conſtitution ; the Diviſions of which 
will be better ſettled hereafter. 

But we ought to obſerve, by the way, that 
there's no Reaſon why People ſhould imagine a 
State of Nature in the Senſe but now deliver'd 
to be a thing that never was or can be in the 


World; becauſe there was never any fer of Men 
joyn d together barely by that; Similitude of Na- 


ture, as it abſtracts from Conſanguinity; Eve 
being knit to Adam in the Conjugal Tie, and all 
their numerous in united 


Conduct of Life, Pease is that State 


and alli'd by the Communion of Blood and Affi. 
nity of Race. For we muſt know, that the Bond 
ariſing from nearneſs of Birth, doth by degrees 
wear out, amongſt Perſons remoy'd at a great 
diſtance from the Common Stock, nor is eſteem'd 
of any farther force, when once got beyond the 
reach of thoſe ſeveral Appellations and Terms 
which Mankind have invented to expreſs it by. 
And therefore ſuch a State, though it did not 
appear at the Commencement of Human Race, 
aroſe afterwards in a longer Tract of Time 


when the Memory of the Univerfal Root, and 


the Senſe of the Relation ſpringing from it 
_ ſunk out of the Thoughts and Minds 
Men. | 
VIII. But although every State ſappoſeth , in 
the Perſon whom it affects, a reſpect and difpo- 
ſition towards others, in as much as it is artend- 
ed with ſome Right, or ſome Obligation, nei- 
ther of which we can conceive without an Ob- 
ject ro employ-their force upon; yet ſome kinds 
of States no more expreſly include and denote a 
relation towards other Men, whilſt they ſignifie 
the manner and proceſs by which the Mutual Bu- 
ſineſs of Mortals is on both ſides manag'd and 
tranſacted, Of this fort the moſt ſignal and mareri- 
al are Peace and War, which two States Libani- 
ur ſays, comprehend all the Affairs and er 
which 
Mex live quietly together without the diſturbance 
of Violence or Injaries , and voluntarily diſcharge 
their Matual Duties, as Matters of neceffary Ob. 
ligation. War, on the other hand, 2s & State of 
Men mutually engag'd in offering and repelling 
Injuries, or endeavouring forcibly to recover their 
Dues. Peace may be divided into Common and 
Particular; the former ſuch as is maintai'd a- 
mongſt Men by Duties flowing purely from the 
Law of Nature; the latter ſuch as derives its 
force from expreſs Covenants and Leagues, 
binding both fides to agreeable Performances : 
This again is branched into Internal and Exter- 
nal, the one between Members of the fame 
Commonwealth, the other regarding Perſons of 
different Countries and Governments, whether 
as Common Friends, or as _ Confederates 
and Allies. A Common or Univerſal War inga- 
ing all Mankind at the ſame time, is an impoſ- 
ble Suppoſition; this being a direct Conſequence 
of the ſtate of Beaſts. Particular War is either 


Internal and Civil, or External; that between 


Members of the ſame, this between  thofe of 
—_— ae Ky the — of War 
are ſuſpended, though the State ſtill continue 
ſuch a Ceſſation is SI'S 2 Truce. - 10:30 p 

IX. States are ſaid to be confiderd 
nately, when we meaſure them according to the 
high or low degree of Eſteem which attends them; 


or accounting as they are reckon'd more or leſs 


honourable. For ſince peculiar Righrs and Obli- 
gations accompany each State, eve 
a larger ſhare of Splendor and 
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hand, thoſe which demand only dull Pains and 
Labour of Body, are in very little Value and Re- 
ute. | eib 
5 X. The latter ſort of State, which, in our 
General Diviſion, we ſettled with relation to 
Time in conjunction with fome Moral Effect, 
may be divided, e into Serority and Famort 
h,; but which are conſider d, either with reſpec 
X to the duration of Human Exiſtence, and are 
then call'd Age, the degrees of which are Infar- 
5 , Chilbood, Puberty, Ioutb, Manhood, fix t Age, 
© A Old, and Decrepit Age: or, with re- 
gad to ſome ad ventitious State, according as a 
W Man hath continued a longer or a ſhorter time 
in it. Secondly, Into P/en-age, when One is pre- 
ſum d able by his own Strength and Diſcretion to 
manage his Aftairs; and Nom age, when a Per- 
fon hath need of a Tutor or Guardian, becauſe 
he is ſuppos'd, upon account of weakneſs of 
judgment, incapable of dextrouſly proſecuting 
his own Buſineſs. The limits of rhis State arc 
XX ditterenr, according to the various Conſtitutions 
and Cuſtoms of Nations. | | 
D.itferent from Non. age is what we may call an 
Age capable of meditated Guile ;, the bounds of 
=E which it is likewiſe impoſſible to affign. Ælian in 
his Var ions Hiſtory (d) relates a very remarkable 
way of diſcovering fuch an early Deceit. A Boy, 
having taken up a Golden Plate dropt out of Di- 
ana's Crown, was Indicted in Court: The Judg- 
es order d a pack of trifling Play- things to be 
aid upon the Board, and amongft theſèe a. Plate 
got Gold, and bid the Boy chuſe which he lik'd 
beſt; who again laying hands on the Gold, was 
condemnꝭd as guilty of the former Sacrilege. 
Kl. Before we proceed to other Matters, it 
dens neceffary for us to obſerve, that, through 
Scarcity of Words we are frequently compell'd 
co expreſs, by the ſame term, the State it ſelf, 
and the Afribute proper to ſuch a State; though 
= they are really diſtinct, and form different Con- 
"XX ceptions in our Minds (e). Thus, to give an 
in Liberty is us d as well for a State with 
& analogy to — as for a faculty of workin, 
with reſemblance to an Aﬀive Quality. And ſo 
Nobilty , ſometimes expreſſeth a State, ſome- 
times an Attribute or Affection of the Perſon in 
uch a State, in the manner of a Poſitive Quality. 
80 likewiſe the word Trace denotes both the 
Stare of Peace and the Manner of Sertling it. 
Nor muſt we wy to hint, that as one Per- 


ſon may be at the ſame time engag'd in ſeveral 
States, provided, that the Obligations of thoſe 
States do not interfere with one another, ſo the 
Obligations adhering to one particular State, 
m— to diſterent Parts, be deriv'd from 
difterent Principles. And therefore he that on- 
ly collects the Obligations flowing from a fingle 
Principle, and omits the reſt, doth not preſently 
form a diſtin State incapable of other Obliga- 
tions belides thoſe which he hath taken notice 


of. Thus he that athers ſeveral parts of the 
Office of Prieſts purely from the Holy Scriptures, 
doth not in the leaſt deny, but that they are 
likewiſe bound to ſuch Performances as the Con- 
ſtitutions of particular Governments ſhall far- 
ther enjoyn. we. that profeſs in this Work 
to treat only of thoſe Duties of Men which the 
Light of Reaſon ſhews to be neceſſary, do not 
at all pretend that there ever was, or now is, or 
ought to be ſuch a State in which thoſe 05/;ga: 
tions only ſhould prevail, excluſive of all others. 
Nay, it would be almoſt a needleſs diſquition to 
ſearch, whether ſuch a State of Men was once ſo 
much as likely to have been in the World. For 
the Aſſertion which ſome ſo confidently lay down 
could never. yet be clearly made out, That if 
Man bad continued in his Primitive Holineſs, the 
Law of Nature alone, as it govern bim at firſt, + 
ſo ſhould have continued it's ſway,except that one or 
1100, Poſitive Commands might probably haue been 
added to it. We may juſtly queſtion, whether Man- 
kind, although untainted with Sin, ſhould have 
always paſs'd their Time in the Compaſs of a 
ſingle Garden, ſuſtaining themſclves with the 
Fruits of Spontaneous growth, and not have cul- 
tivated and adorn'd their ways of living, by In- 
duſtrious Management, and by Variety of Arts 
and Inventions. For what prejudice could it 
have been to their Original Innocence and Inte- 

ity „ if upon the Multiplication of Human 
Race, they had divided into ſeparate Societies in 
the forms of Commonwealths ? And what No- 
tion can we frame of ſuch Societies without the 
Addition of Poſitve Laws and Conſtitutions? , , 

XII. Moral Entities, fram'd with Analogy to 
Subſtances, are call d Moral Perſons , which are 
either particular Men, or ſeveral joyn'd in one 
Body by ſome Moral Tie, confider'd with the 
State and Office which they maintain in Com- 
mon Life. Mora! Perſons are either Simple of 
Compound. The Simple, according to the diffe- 
rence of their Poſts and Employments, are either 
Publick or Private; as their Duty is immedi- 
ately apply'd, either to the Benefit of Civil So- 
ciety, or to the particular — of every 
Private Member. Publick * y the Gene. 
ral Cuſtom of the Chriſtian World, are divided 
into Civil and Eccleſſaſtical. The former are ei. 
ther Principal or — * Of Principal Perſons, 
ſome adminiſter Affairs with a Sapreme Potber; 
others either execute ſome part of the Admini- 
ſtration by Commiſſion from the Supreme Po- 


er, who are properly call'd Magiſtrates, or elſe 


aſſiſt with their Advice and Counſel in the Ma- 
nagement of the Commonwealth. The Inferior 
perform a leſs Noble Service to the Community, 
and act under the Magiſtrates , with reſpett to 
their Publick Capacity. In War the ffcers, 
whether of higher or lower Commiſhons; anſwer 


to Magiſtrates, and are affiſted, in Subortlination, 
— Soldiers. We reckon Men of 


by the Common 
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of things which have m peculidr words fix'd upm them ; and theſt 


2 


call'd; and Miniſters of the ſecon 


| Hoſpital, a Bridge, &c. 
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that Profeſſion amongſt Pub/ick Perſons, in as 
much as they are authoriz d by the Supream 
Power, either immediately or mediately, to bear 
Arms in the Service of the Commonwealth. 
There is likewiſe a peculiar Species of Politicꝶ 
Perſons, which we may ſtile Repreſentatroes , 
becauſe they ſuſtain the Character ot other Per- 
ſons : ſuch as, being inveſted with the power 
and authority of acting by Another, do in his 
room tranſact Buſineſs with the ſame force and 


validity, as if he himſelf had manag'd it. Of 


this kind are Legates, Vicars, Burgeſſes, &c. 

A new diſtinction hath been brought in of 
late, between Miniſters of a Repreſentative 
Character, who are Ambaſſadors * 0 ſo 

rder, us 
Envoyes or Reſidents , who do not, like the 
former, expreſs the full Power and Grandeur of 
their Maſters (J.) | 

With reſem{lance to theſe Publick Repreſen- 
tatives, Tutors and Guardians are concern'd tor 
Private Perſons, as they manage Aflairs in behalf 
ot the Pupils or Minors given them in charge. 

On this Point Mr. Lobbes (g) is millaken , 


when he will have it 5 WT to happen in 


Communities, 1hat a Man ſhall bear ihe Perſon of 
an lnanimate Thing, which therefore zs it ſclf not 
properly a Perſon, as ſuppoſe of a Church, a 
or there appears no 
Neceſſity of introducing a Fiftion of Law to con- 
ſtitute Perſons by whom any of theſe ſhould be 
repreſented. It being more Natural to ſay in 
— Terms, that particular Men are impower d 
y the Community, to collect the Revenue, ſet- 
led for the preſerving of ſuch Places or Things 
and to carry on and ſuſtain any Suite that (tall 
ariſe on thoſe Accounts. | 
The Variety and Diviſion of Eccleſcaſtical Per. 
ſons is obvious to every Man, according to the 
particular Religion in which he hath been bred 
up. Nor can any Man of Letters be at a loſs 
to apprehend what kinds of Perſons are found- 
ed in the Management of Schools. 
Private Perſons are of a valt latitude and ex- 
tent; yet their principal ditterences may be ta- 
ken firſt from their Buſineſs, Craft, or Trade, 
which imploys their Pains, and exhibits their 
Livelyhood : and theſe are either Creditable and 
entitle, or ſuch as ſeem to carry in them more 
Buſineſs or Drudgery. Secondly, From the Con- 


dition, or, as we may ſay, the Moral Situation 


which any one obtains in a Community; in which 
reſpe& one is a Citizen, with more or leſs Pri- 
vileges. Another a Sojourner, and a third a 
Stranger. Fouribly, From the Place in a Fami. 
ly, upon which account one is ſaid to be a 

ouſholder, which may comprehend the Perſon 
of a Husband, a Father, and a Maſter; another 
S call'd a Wite, another a Son, another a Ser- 
vant: Theſe may paſs for the ordinary Members 
of a Family; the extraordinary are Gueſts and 

adgers. Fourthly, account of Race and 


Upon 
„Hint; whence atife Nobles, ( divided into ditfe- 


rent degrees in ditterent Countries) and Plebei. 
ans. Eiſthiy, From Sex and Age, whence come 
the differences of Man and Woman, and the di- 
{tinQtions founded in Childhood , Youth, Man- 
hood, and Old Age. For though the diverſity 
of Sex and Number of Years are not of External 
Impoſition, yet in the method of a Social Life, 
they involve ſome kind of Moral Notion; in as 
much as different Actions are becoming in diffe- 
rent Sexes, and Perſons of various Ages require 
a various Treatment and Application. 

XIII. A Compound Moral Perſon is then con- 
ſtiruted, when ſeveral Individual Men are ſo u- 


nited together, that what they wil! or a by _ 


virtue of that Union, is eſteem'd a ſingle Will 
and a fingle AQ, and no more. And this is ſup- 
pos'd to be done, when the particular Members 
ſubmir their Wills to the Will of one Ma 
one Council, in ſuch a manner as to acknow- 
lege, and to deſire others to acknowlege , for 
the Common Act and Determination of them 
All, whatever that Man ot that Council ſhall 
decree or perform, in Matters which properly 
concern ſuch an Union, and are anita to the 
end and the intention of it. Hence it comes to 
aſs, that whereas in other Caſes, when many 
en will or ad any thing, we conceive ſo many 
diſtinct Wills and AQts as there are in number 
Natural Perſons, or Human Indroiduals, yet 
when they cloſe and form a Compound Perſon 
they are ſuppos d to have but a ſingle Will, and 
and every Action which they perform is conſtru- 
ed as one only, although a number of Natural 
Individuals concurs in its production. And hence 
ſuch a Compound Perſon doth and ought to ob- 
tain ſome particular Goods and Rights which 
none of the Members, in their private and ſepa- 
rate quality, can claim or atrogate to them- 
ſelves. +F 
Here alſo we muſt remark, that as Natural 
Bodies continue the ſame , although in length of 
Time, by flow and filent degrees they receive a 
conſiderable alteration from the various acceſſions 
and deſertions of their Particles; fo by the par- 
ticular Succeſſion of Individuals, the Identity of 
the Compound Perſon is not injur'd : unleſs at 
one and the ſame time ſuch a ſhould 
arrive, as would entirely rake away the Nature 
and Conſtitution of that United Body. On 
which Point we ſhall be more large in another 
= of —— | 
mpound Moral Perſons or Societies, ma 
after = manner of bo Perſons, be dirided a 
to Publick and Private. And the former again 
are ſubdivided into Sacred and Crvil; Of the Sa. 
cred, ſome we may call General, as is the Ca- 
tholick Church , and likewiſe any particular 
Church, whether comprehended within the 
Bounds of ſuch a Nation, or diſtinguiſh't from 
others by Publick Forms of Confeſhon. Others 
— » as are Councils, Synods, Conſiſtories, 
resbyteries, Ec. Gui Societies are alſo either 
General as a Commonwealth, of which there are 
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Book I. Of the Laws of Nature and of Nations, 


_ 


many Species, as Simple, Compound, Regular 
and Irregular ; or 8 as à Senate, an Or- 
der of Knights, a Tribe, a Parliament, c. Ar. 
mies may be call'd Military Societies, and conſiſt 
of Legions or Regiments, Troops, Cohorts, Com. 
panies, G. by 
Amongſt Private Societies we do not only 
reckon Families, but all the Colleges or Corpo- 
rations in a Kingdom or a City, as thoſe of the 
Merchants, of the Artificers, and the like. To 
make a minute Catalogue of every Species we 
think unneceſſary to our preſent Deſign. 
XIV. Concerning the Nature of /imple Moral 
XZ Perſons, we have this farther to obſerve, That 
as one and the ſame Man may be in ſeveral 
States together, provided they do not claſh with 
each other, ſo he may ſuſtain ſeveral Perſons 
= together, upon ſuppoſition that the Duties at. 
"& tending thoſe Perſons may be perform'd together 
by him. For though upon a natural account 
Ge cannot be both a Husband and a Wife, both 
XX a Son and a Daughter; nor in a Moral Confide- 
nation, at the ſame time, a Maſter and a Servant, 


vet nothing hinders why the ſame Man may not 
be, (for Example) at home a Houſholder, a Se. 
nator in Parliament, an Advocate in the Halls of 
RE Juſtice, and a Counſellor at Court. In as much 
as thoſe particular Offices do not require and 
engage the whole Man; but may, at different 
times, be all conveniently adminiſtred (þ). And 
upon this Principle the wiſer Heathens undertook 
to defend Polythei/m (i), which they knew well 
enough was contrary to Reaſon : for their excuſe 
was, they only conceiv'd ſuch a Number of Per. 
ſons in the ſame Supreme Being, as might an- 
ſwer the variety of er e which proceeded 
trom his Eſſence and Nature (4). 
It's very plain from the Name and the Noti- 
on of Inpaſit ion, that when a Man enters on the 
Capacity of a new Perſon, there is no Natural 
Change produc'd in him, no Generation of new 
Natural Qualities, no Augmentation of old ones: 
but whatever accrues to him from this Relation. 
is comprehended within the Sphere of Moral 
Things. So when a Man's declar'd Conſul, he is 


ZE made ne're the Wiſer, nor when he lays down 


his Office doth he lay down any of his Parts 
with it. Though ſome have obſerv'd, that the 


Splendor of Man's Dignity. hath frequently a 


IS * 
2 


— 


2 Judge and a Priſoner, a Party and a Witneſs; 


ought always to preſuppoſe fuch 


ſtrong influence on their Actions, and that many 
Men have made very difterent Figures in a Pub- 
lick and in a Private Station. But we may 
reckon theſe Fancies amongſt the Common de- 
ceptions of Sight, occaſion d by gaudy Pomp and 
Shew. The Caſe being much the ſame, as when 


Country People imagine the Name and Title of 


Doctor to have ſome ſhare in the force and the 
ſucceſs of a Preſcription (/). Except jndeed, 
that ſome kinds of Parts and Diſpoſitions are 
rouz'd and enliven'd by Buſineſs ; and on the 


contrary, lye dormant in a State of Eaſe (m). Yer 


there is no queſtion to be made, but that when 
God Almighty impoſeth a peculiar Charge and 
Perſon on any Man, he can, and often doth in- 
due him with extraordinary Qualities, beyond 
the Meaſure of Moral Acquirements ; as is evi- 
dent from the Holy Scriptures (2). 

From what hath been offer'd on this Subject, 
it appears that the cus heretofore attributed too 
large effects to their Regeneration, by which the 
new Perſon of a Proſelyte of Fuſtice was im- 
pos'd on a Gentile : as when they affirm'd that 
there was no force remaining in his former Kin- 
dred ; that he ought not to eſteem or uſe as Re- 
lations his Brethren, Siſters, or Parents ; nor his 
Children begotten in his firſt Condition (o) The 


Cauſe of this Error was their abſurd Belief that 


a new Soul was infus'd into the Pro/elyre. 

XV. It may not be amiſs, in the laſt place, to 
obſerve, that Men ſorygetimes frame a kind of 
Shadows or Images of Mora! Perſons, for the 
repreſenting of them in Sport and Jeſt. Whence 


it came to paſs that the term of Per/on hath 


been peculiarly challeng'd by the Stage. The 
eſſence of a Fezgned Perſon conſiſts in this, that 


the Habit, Geſture, and Speech of another real 


Perſon be hand ſomly expreſs'd : Thus the whole 
Procedure bears only a Countenance of Mirth 

and whatever ſuch a fictitious Actor ſays or does, 
leaves no Moral Effect behind it, and is valu'd 
only according to the Dexterity and Artifice of 


the Performance. For which reaſon we may, by 


the way, juſtly wonder why Peter Biſhop of 
Alexandria approv'd of the Baptiſm which Atha- 
naſius, when a little Boy had adminiſtred to one 
of his Play-fellows (p). 

But the Impoſition which produceth true Mo- 
ral Perſons is allow'd no ſuch li 


— 


mn to Mankind, on account of our being part 
A to particular Men. 
_ * udgment. 


— — 


(!) 


(h) Cicero. Off. 1. We muſt underſtand, that we are by Nature inveſted, ai jt were, with two Perſons or Capatities , one Com= 
s of Reaſon, and of that Excellence by which we ſurpaſs the Beaſts : the other pro+ 
A third is caſt upon u by Time or Chance : A fourth we undertake and accommodate to our ſelves by our own 


Idem de Oratore. ¶ ſuſtain three Perſons at the ſame time; mine own, the Adverſary's, and the Judge's. - 7 
(1) Sencc. de Benet. I. 4. c. 7. There may be ſo many Appellations of GO D, as there are Employ 
] Maxim. Tyrius. Diſſert. 21. The G 0 D's are one in Nature, tbougb many in Name. But we,ſuch is our Ignor ence affign them 
Herent Titles according to the different Helps and Favour 5 which they afford Mankind. | | 
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Of the Laws of Natnre and of Nations. Cun p. J. 


may contribute to the ſolid uſe and real Bencht 


of Human Lite: And he that in conſtituting 
Perſons hath not a regard to theſe Endowments, 
is to be efteem'd an extravagant Buttoon, and a 
vain Inſulter over Mankind. Thus Caligula might 
have made a Conſul of the fnoſt Wicked, or of 
the moſt Senſleſs Wretch in Rome, provided the 
Man had been a tree Citizen, and could at leaſt 
have pertorm'd the Common and Formal Part of 
that Ottice. But to deſign his Horſe Iucit at us 
the ſame Honour, was a high pitch of Madneſs, 
and of inſipid Kaillery : nor a leſs Impudence 
than when he ſet him up for a Maſter of a Fa- 
mily, and gave him a Houſe and Furniture; 
where there was good Entertainment provided 
for Gueſts invited in the Name of the Bealt (9). 
An equal Madneſs was it, as well as a horrid 
Impicty, that many of the Ancients, to flatter 
their Princes, their Founders of States,and other 
Worchies, rank'd them after their Death in the 
number of the Gods (7). And what to think 
of the Canonization amongſt the Modern Papiſts, 
no Man ot Senſe is at a lols. 
XVI. As to Things conſider'd as they are the 
Object of Law, there ſcems to be no occaſion of 
raking them under the Head of Moral Entities. 
For though Mex are conceiv'd as different Per- 
ſons upon account of their different State or Of. 
fice, yer Things do not raiſe ſuch diſtin& Noti- 
ons in us with reterence to their Owners, whe- 
ther Our felves or Others, or whether the Pro. 
priety be yet uncertain. When at firſt ſome 
things fell under particular Right and Domini. 
on, and others were left exempt , we muſt not 
fancy that they themlelves acquir'd any new 
Qualities ; it ſcems rather, that upon intredu- 
cing this Propriery of Things, a Moral Quality 
arole amongſt Men, of which the Men were the 
Subjects and the Things only the Terms ; For, as 
during the Primitive Communion of Goods, any 
Man had a Right of applying to his proper Uſe, 
what equally belong'd to All; ſo when once 
Maſters or Owners were conſtituted, there ſprung 
up a Right in each particular Maſter, of diſpo 
fing how he pleas'd of his Own, and an 06/zga- 
tion in all other Maſters to abſtain from his Poſ. 
ſeſſions. But the Things themſelves obtain'd no- 
thing hence, but an extrinſical denomination, as 
they make the Object of ſuch a Kight, and of 
ſuch an N So when certain Things are 
ſaid to be Holy or Sacred, no Moral Quality of 
Holineſs inhere's in the Things; only, an Obli- 
_ gation is laid upon Men to treat them in ſuch a 
particular manner: and when that Obligation 
ceaſeth, they are ſuppos d to fall again into pro- 
miſcuous and ordinary Uſe. Let if, ſtill, any 
Man will poſitively maintain that there are ſome 
Things, as well as Perſons, which ſhould be 
calld Moral, he muſt take care ſo to explain 
himſelf, that he may be underſtood to attribute 
this Morality to the Things not formally, as if it 
were inherent, but only objecliveſy, as it is ter. 
minated in them. | 


XVII. Thus much of thoſe. Moral Entities 
which are conceiv'd with Analogy to Subſtance. 
We are now to enquire about thoſe that are re- 
ally and formally Modes, and pals in our Noti- 
on as ſuch. Modes may be conveniently enough 
divided into Modes of Affechion and Modes of 
8 According to the former we ſuppoſe 

erſons to be affected in ſuch and ſuch a man- 
ner; according to the latter, both Things and 
Perſons may be rated and valu'd. The former 


fall under the Name of Quality, the latter of 


Quantity; if we take both thoſe Terms in the 
moſt extended Senſe. Qualit ies, ſo far as con- 
cerns our Buſineſs, may be divided into Formal 
and Operative. forma Qualities are ſuch as do 
not tend, nor are directed towards any Act or 
Work, but agree and are joynd with the Sub- 
je, in the manner of pure and naked Forms. 
whence we may likewiſe call them Simple At. 
tributes. Operative Quulities are either Primi- 
trve or Derivative. By the Primitiue a Thing is 
conceiv'd fit and able tor ſuch an Act: they are 
divided into Internal and External , and may be 
term'd Moral Paſfrve Qualities. The Derivatroe 
are thoſe which proceed from the Primitive, and 
are the As themſelves, as the former were the 
Powers. Tas 


XVIII Among Mora! Attributes, Titles have 


4 conſiderable y , Which are apply'd for the 


diſtinction of Perſons in Civil Lite, with refe- 
rence to their State and their Eſteem. They are 
chiefly of two forts, Some directly ſignifie the 
degree of the Rate and Value,which Perſons bear 
in common Account, together with the Qualities 
ow to Men of that Rank: but the State it 

they only denote indirectly and by the by, 
and that either more clearly, or more obſcurely, 
according as ſuch a Title is uſually attributed to 
fewer or to more States. Of this kind are thoſe 
Honorary Epithets, commonly prefixed to the 
Name of Great Perſons, as Marks of General 
Reſpect: as the moſt Serene, the moſt Eminent, 
the moſt lluſtrious : the ſignification of which 
riſes higher, or falls lower, according to the 
Condition of the Subſtantive to which they are 
joyn'd. Other Titles direftly _ {ome parti- 
cular State, or ſome peculiar Seat and Place in 


a State, but indirelliy denote that degree of Va- 


lue and Repute which uſually accompanies ſuch 


a State: as are the Names of Moral Perſons, of 


thoſe eſpecially who fill any Poſt of Honour. 
Now theſe Titles are not confider'd, as they are 


only Notions repreſenting to one Man's Under: 
ſtanding the State and Office of another, but as 
by virtue of Human Impofirion they declare tha nl 
Power and Authority of the Perſon that enjoys 
them. So that tis not a vain Contention about nl 


= Ceremonies, when Men frequently have 
uc 


hot diſputes and quarrels about Tir/es : 
. becauſe upon the denial of a Title, we are ſup- 
Sd at the ſame time to deny the State, the nl 
ce, the Power and the Rights, which ſuch a 
Title generally expreſſes or includes. But here 


N 


(O Shefen, Calig.c. 3 (0) See Tibet Spoech in Tacitus, l. IV. 
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we muſt be ſure to obſerve, that the Impoſition 
ot moſt Tiles is not perpetual and uniform; but 
in different Countries, and in the ſame Country 
at different times, admits of very large alterati- 
ons. Thus the II- les of the firſt kind which we 
mention d (for the Honorary Epithets) made uſe 
of by our Anceſtors, how mean and little do they 
ſound to the Ears of our own Age: while what 
was heretofore thought a worthy Mark for the 
Greateſt of Mortal Men, ſhall now be deſpis'd 
dy an Inferiour Scribler ? For which reaſon the 

X increaſe of ſuch Iitler does not 8 the 
increaſe of Dignity; but when the Titles ſwell 
"XX higher while the thing it ſelf maintains its firſt 
X condition , their Value and Price is ſuppoſed to 
de conſiderably debaſed. Sometimes alſo a cer- 


plement to ſome particular Order, becauſe the 
quality or thing meant by that Title, is or ought 
do be conſpicuous in the generality of the Mem- 
bers belonging to ſuch an Order. And hence 
" thoſe Members, who are not really poſſeſs d of 
the thing, do however enjoy the T:t/e. Thus in 
Order of Men of Letters, many Perſons are ſalu- 
ted with the Appellation of moſt Famous, and 
"ZE: moſt Learned, who are as much any thing elſe 
in the World as what thoſe terms fignifie. And 
ſo roo, an idle unaQtive Nobleman muſt have 
Induſtry and Strength and Valour applied to Him 
in our Addreſſes. It happens likewiſe very com- 
monly, that Private Men or others, either advance 
or diminiſh the Titles of Perſons, as they Judge 
it convenient for the preſent Condition of their 
Affairs to flatter and careſs, or to deſpiſe and 
vilife them, And even in the latter fort of Ii. 
tiles, as we above divided them, it frequent falls 
out that the 7:t/e may continue, tho the Thing 
it ſelf, or the Dignity and Right be in a high 
manner either betrer'd or impair d. And farther, 
3 — v 7 on in . — the 
-X fame Wo expreſs very different Degrees 
of Honour. And — — argue a very 
unskilful Head, to place in the ſame Claſs all 
== thoſe who bear the ſame Title all over the 
World. It muſt not be forgot, that ſometimes a 
dare Title is attributed to a Man without the 
Thing, or without the Offices and the Profits 
which uſed to attend ſuch a Title; only to this 
intent, that he may hence obtain the External 
Enfigns and Badges of the Honour, and — 
uire a more creditable Place and Seat in the 
mmunity of which he is a Member. Laſtly, 
It is worth remarking, 
of the Principal Houſes of Europe, the ſame Ii. 
tie ſometimes imports both the Family, and the 
of the mention'd Territory; ſomerimes 
the Family only, without the Poſſeſſion, yet with 
the right of — to it acccording to the 
due Courſe and Order of Inheritance. 

XIX. Moral Operative Qualities are either Active 
or Paſſive. Of the former the moſt noble Species 
are Power, Right, and Obligation. Power is that 
by which a Man is enabled to do 4 thing lawfully, 


tain Title is affix'd by way of Elogy and Com. 


that chiefly in the Titles Me 


and with a Moral Effet : which Effet is, that 
the Perſon exerciſing this power, ſhall lay an 
obligation on others to perform ſome certain 
buſineſs which he requires, or to admit ſome 
Action of his as Valid, or not to {top and hinder 
it ; or that he ſhall conter on others a Licence 
of doing or 22 ſomething, which Licence 
they did not before enjoy. Whence appears how 
wide this Quality runs, and how very diffuſive 
it is of it ſelf. Power, with reſpect to its effi- 
cacy, is divided into perfed, and imperfell. The 
former is that, the Exerciſe of which may be 
aſſerted even by force, againſt thoſe who indea- 
vour unlawfully to let and 2 it. Now force 
is chiefly applied, within the bounds of the ſame 
Community by an Aion at Law, and without 
thoſe Bounds by a War. The latter, or imperfed 
Power is that, the Exerciſe of which if any Man 
is unlawfully prohibited, he may be ſaid indeed 
to be inhumanly dealt with, yet he has no right 
to defend it either by Proceſs of a Court, or by 
the force of Arms, unleſs this inefficacy or im- 

rfection is ſupplied by abſolute Neceſſity. 

ith reſpect to its Subject Power is farther divi- 
ded into Perſonal, and Communicable. The for- 
mer is ſuch as one Man cannot lawfully transfer 
to another. But then this muſt be conſider'd under 
ſeveral differences. For ſome Powers are ſo cloſely 
united with the Perſon, that the Acts belonging 
to them cannot rightly be exerciſed by Another. 
Such is the Power of the Husband over the body 
of his Wife, which no Laws allow him to dif 
charge by a Deputy. In ſome again, tho we 
cannot transfer the Poſſeſſion, yet we may by 
Delegacy commit the As to the Adminiſtration | 
of Others; but in ſuch a manner, that the whole 
ſtrength of their Authority muſt be deriv'd from 


Him,in whom thoſe Powers are originally ſeated. 


Of this kind is the Power of ſuch Kings as ate 
conſtituted by the Will of the People. For they 
cannot transfer the Right of Reigning to Ano- 


ther, and yet they may uſe the Service of Mini- 


ſters for the performance of the Age belonging 
to that Right. Communicable Power is ſuch as 
may be lawfully devoly'd upon Others; and 
that either at the pleaſure of the Perſon ſo de- 
volving it, or by the Authority or the Conſent of 
a Superiour. 

Laſtly, In reſpe& of the Kc yr , the genera- 
lity of Powers may be reduced to four Heads. 
For they regard either Perſons or Things; and 
both theſe as they are either our own , or other 
ns. A Power over our own Perſons and AQi- 
ons is called Liberty; the different acceptations 


of which word ſhall be hereafter diſcFuisd. This 


muſt not be conceiy'd as a diſtin& Principle from 


him who enjoys it, or as an authority of obli- 
e 


* 67A to any thing which is oppogd by 4 
is Inclinations (s) : But as a Licence to diſpoſe 
of himſelf and of his Actions, according to his 
free pleaſure ; which at the ſame time includes a 


| 2 of any Impediment , proceeding from 
a Superiour Power. 


A Power over our own 
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Ihings or Goods, is called Property. A Power 
over the Perſons of other Men is properly Empire 
or Command : A Power over other Men's Things, 
is what the Crvi/rans term Service. 

XX. Right (t) is that Moral Quality by which 
we juſtly obtain either the government of Perſons, 
or the poſſeſſion of Things, or by the force of which 
we may claim ſomewhat as due to us. There 
ſeems ro be this ditterence between the terms of 
Pereer and Right, that the firſt do's more exprel- 
ly import the preſence of the ſaid Quality, and 
do's but obſcurely denote the manner how any 
one acquir'd it. Whereas the word Right do's 
properly and clearly thew, that the Quality was 
fairly got, and is now fairly poſſeſs'd. We place 
Right in the Claſs of Ave Qualit ies, as by vir- 
rue of it any rhing may be requir'd of others. 
It may likewiſe be rank'd in the number of Pa/- 
ſroe Baalitics, as it impowers us lawfully to re. 
ceive any thing from Others. For Mora Paſfroe 
Qualities are thoſe by which we are ſaid to do or 
ſuiler ſomewhat, or to admit and receive it. Of 
theſe there be three kinds. One, according to 
which we gh indeed admit ſomething, but 
in ſuch a manner, that neither we our ſelves have 
any power ot exacting it, nor others any obliga- 
tion to give it: Such is the Ability of receiving a 
Gitt purely under the Notion of a Gratuity, 
And that this Qwa/zty is not a meer fancy and 
fiction is evident from this one conſideration, 
that it may be reſtrained by a Law : A Judge, 
tor example, may be debarr'd the Liberty of ta- 
king a Gift from Parties engag'd in a Suit, under 
what colour or pretence ſoever. A ſecond Spe 
cies is ſuch as puts us in a capacity of receiving 
ſomething from Another, not ſo, that we can 
force it from him againſt his will, unleſs in caſes 
of Neceſſity; yet ſo, that he is oblig'd by ſome 
Moral Vertue to pay or to perform it. This 
SGrotim calls Aptitude. The third Species is that 
by which we are enabled to compel another to 
{ome per formiance even againſt his Will, to which 

performance he is likewiſe fully oblig'd by the 
force of ſome Law ordaining a penalty upon his 
default. Here tis worth our remembring, that 
many things in common reckoning paſs under the 
Noon of Rig hte, which, if we would ſpeak ac- 
curately , we ſhould rather call Compoſitions 
made up of Power and Right in the ſtrict ſenſe 
of thoſe words : at the ſame time involving, or 
ſuppoting, ſome Obligation, ſome Honour, or 
the like. Thus the Rzghr or Privilege of being a 
Citizen, contains both the of exerciſing 
with full virtue all Acts peculiar to the Members 
of that City, and alſo a right of enjoying the 
Benefits proper to it , 2 in the Perſon an 
obligation toward the Corporation. So, for ex- 
ample, the Honours and of Leamed 
Men include both the power of performing cer- 
tain Actions proper to ſuch a Dignity, and the 
right of ſharing in the Profits of their Order; to 


which notion there is further added the height of 
eſteem and reſpect, which accompanies their place 
and title. 

XXI. An Obligation is that by which a Man 
is bound under a Moral Neceſſity to perform, or 
admit, or undergo any thing. The ſeveral kinds 


of Obligations will be hereafter inſiſted on ar 


large. 1 

There are alſo a ſort of Moral Patible Quali- 
ties, which are conceiv'd to affect the Under- 
ſtandings of Men in ſome certain manner: as in 
Natural Qualities, thoſe obtain'd the name of 
Patible, which atte& the Faculty of Senſation. 
Of this order, are Honour, Ignominy, Authority, 
Gravity, Fame, Obſcurity, and the like. 

XXII. Ir remains that we ſubjoyn ſomething 
about the Modes of Eſtimation, or the Moral 
Quantities. For "tis evident in Common Life, 
that Perſons and things are rated, not only ac- 
cording to the extenſion of their Natural Sub- 


Motion, and their other Natural Qualities, con- 
fidered as they How from the Principles of their 
Hence ; bur likewiſe according to another kind 
of Quantity different both from Phyſical and 
Mathematical: and this Quantity ariſes from 
the impoſition and the determination of a Rati- 
onal Power. Now Moral Quantity is met with 
firſt in Things, where it is call'd Price; ſecondly 
in Perſons , where we term it Eſteem ; both 
which were included in the Notion of Value; 
and thirdly in Afons, where it has not yet ac- 

uired a peculiar Name. Of each Species we 
{hall treat in its proper place. What we have 
hitherto infiſted- on about the Variety and Diſtin- 
ction of Moral Entities, may ſeem ſufficient to 
our —_ Defign (u.) 

XXIII. We will only add this general Re- 
marque, That, as Moral Entities owe their Ori- 
— to Impoſition, ſo they draw their Continu- 
ance and their Changes from the ſame Cauſe, and 
when that once ceaſes, they immediately vaniſh, 
Juſt as when we put out the Light, the Shadow 
inſtantly diſappears. Thoſe which are made by 
Divine Im he: are not diſſoly'd but by the 
Divine Pleaſure. Thoſe which are, fram'd at 
the Will of Men, are deſtroy'd by the ſame 
power, without the leaſt alteration in the Per- 
tons or Things, as to their Natural Subſtance. 
For tho? it implies a Contradiction in the Nature 
of Things , that what has been done already 
ſhould be made not to have been done; as that 
a Man, who has been Conſul, ſhould not have 
been Conſul; yet we find every day how eaſie 
tis to cauſe a Man not to be for the future, what 
he has already been: and we ſee at the ſame 
time all the Moral Ert:tzes that inher'd in ſuch 


Mak or according to the intenſneſs of their 


a Man, entirely defacd, and leaving no real 
footſteps behind. For 'tis impoſſible that a Mo- 
ral Entity ſhould ever grow up to the ſtrength 


and force of a Natural Quality. Whence tis a 
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© Ct). The Latin word Ju is a very wide and ambiguous term: beſides the ſignification here uſed, it is taken for Lov, and 


for a Syſtem or Body of Municipal Laws or Conſtitutions, and likewiſe for a Sentence pronounc'd by a Judge. 
The Quantities of Moral Actions will be pecularly treated of hereafter. 
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very weak thing to believe, that, when a Man 
js conſtituted ſuch or ſuch a Perſon, an indelible 
Character is imprinted on him barely by virtue 
of that Moral Impoſition. For thus, when a 
Commoner is created a Nobleman, he only ac- 


wires new Kight, but does not at all change his 
Jubtfance, or the Qualities founded in it: Aud 
ir a Nobleman be degraded, he only forteits the 
Rights of his Order, but the Benefits he holds 
trom Nature, remain perfect and unimpair'd. 
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T has been an eftabliſh'd Perſwaſion among 

the Generality of Learned Men, that Moral 
Knowlege is deſtitute of that Certainty, which is 
ſo tamous in other 2 of Philoſophy, and e. 
ſpecially in the Muthematicks. The foundation 
of cheir Notion is this: they take Morality to 
de incapable of Demonſtration, from whence 
only true Science, and free from the fear of Er- 
4 ror can proceed, but imagine that all irs evidence 
riſes no higher than a Probable Opinion. An 
unhappineſs that has been prodigioutly injurious 
to the molt noble Diſciplines, and rhe moſt ne- 
ceſſary to Human Life. For hence it came to 
paſs, that Men of Wiſdom and Parts were afraid 
of ſpend ing too much labour in cultivating No- 
tions which depended on ſo weak a bottom. And 
the ſame Principle turniſh'd thoſe, who were en- 
tirely idle and negligent about theſe Studies, with 
a fair excuſe; while they might alledge, that 
there was no firm and demonſtrative aſſurance to 
be had in ſuch Diſquiſitions, but that they could 
only be proſecuted in a rude and unaccurate 
manner. To wlfich Ariſtotle contributed nor a 
little, who in the common Judgment of the 
World, has arriv'd at the higheſt pitch of Mor- 
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ſucceeding Induſtry and Wit of Men. Ariftor/e 
then, as to the truth of Erhics, in his Treatiſe 
on that Subject addreſsd to N icomachius, delivers 
himfalf in the following Pofirions. It muſt not 
be expetled, that all kinds of things ſhould be ex- 
Plain d with the ſame accuracy. Honeſiy and pu- 
ftice, which fall under the conſideration of Croil 
Knowlege , have ſo many different faces, and are 
liable 10 fo many miſtakes, that they ſeem to be on!) 
inſtituted by Law , and not originally decreed 
Nature, 2 ſhall therefore think it ſufficient , 
when toe diſcourſe on ſuch Heads, or when we ar- 
gue from them, to ſhew the Truth ina ruder man- 
ner, and under a kind of Shadow and Figure. It 
becomes a Man well Inſtituted to require ſuch 
proof and ſuch explication of any matter, as the 
nature of ihe thing will bear. For it ſeems equal. 
ly abſurd , to demand Demonſtrations from an 
Orator, and to let a Mathematician ſatisfie 16 
with Probabilities. We, tor our parts as we are 
not at all influencd by the Name of à fingle 
Philoſopher, ſo we intend to enquire what An- 
ſwers are to be rerurn'd to che Principat Argu- 
ments urg d by Him, and. Others, ſa ſoon as we 
ſhall have premis d à word or two concerning the 
Nature of Demonſtration'in gener. 


tal Attainments, and left no farther field for the 


AS... 


. 


* 


Of the Certainty of Moral Science. 


II. To demonſtrate then, as we apprehend it, 
is Syllogiſtically to deduce the ary certain- 
ry of any Matter propos d, from ſuch Principles 
as being its Cauſes, muſt needs make it known 
beyond doubt and diſpute. Now tho” tis manifeſt 
that there is ſuch a thing as we here define, and 

_ we le Inſtances of it every day in Mathematical 
Operations, to which no Man in his Wits ever 
denied the Arc and Power of Demonſtrating 
yer from the talſe Expoſition of two or three 
words, it has happen'd that the greateſt Number 
ot Philoſophers have committed a wretched over- 
ſight in the point, and have raſhly excluded this 
noble way of proof from many parts of Know- 
lege, which had a juſt title to irs poſſeſſion. The 
chief occaſion of the Error was this; They 
tound it laid down for a Rule, that the SubjefZ 
of a Demonſtration ought to be neceſſary, which 
they — as if in a demonſtrative Syllo- 
giſt the Subject of the Concluſion , to which the 
Predicate was applied , ought always to be a 
thing neceſſarily exiſtent; as for example, in that 
thread · bare Inſtance, Man zs Rational, and there- 
fore Viſible, the Subjef? of the Demonſtration is 
Man, who mutt be own'd for a Neceſſary Being. 
But in reality the Sabject of Demonttration is 
not any one fingle term, but ſome entire Propoſj- 

tion, the neceſſary truth of which is from ſerrled 
Principles ſyllogiſtically infert d. Where it ſig- 
nifies little, whether or no the Subject of this 
demonſtrable Propoſition neceſſarily exiſt, but 
tis fufficient, if granting it's exiſtence fuch cet- 
rain aftections neceſſarily agree to it, and if it can 
be made out, that they do thus to it, by 
undoubted Principles. Thus a Mathematician 
never troubles himſelf to enquire whether a Ti. 
angle be neceſſary or contingent, ſo long as lle 
can demonſtrate all the Angles of it to be equal 
to two Right ones. And therefore the Subjet? 
Demonſtration is only call'd zecefſary upon ac- 
count of the neceſſaryConnexion by which the P7e- 
dicate cleaves to it in Conclufions of that Nature, 

III. But what kind of Propofitions thoſe ough 
to be which we are to uſe in eee nl 
appear from the conſideration of its end and 
tet. That then; which we acquire by Demon- 
liration, is Science, or a clear and certain Knew: 
ledge, every way, and at all 11mes conflant 10 it 
ſelf, and plac'd beyond the ſcar of miſtake. What 
te haue Science of (ſays Ariſtatle ) we imagine 
under an mpoſibility of being otherwiſe... — © 


Theretore tis hebeſfary the Propofitions ſhould 
; C 2 | be 


() Vide 2 Sam. X,12. 
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be true, really and abſolutely „and not upon 


Cncelſion or Suppoſition. For tho* from a — 
fition laid down, a long Chain of Concluſrons 
may be drawn, yet tis impoſhble that, being de 
tivd trom a precarious Principle, the Streams 
ſhould nor relith of the Fountain. And tho' we 
ſhould make the two moſt contraditory Suppoli- 
ons in nature, one of which muſt ot neceſſity be 


true; yet we can by this means only prove for 


certain 7 bn, as the Logicians call it, or that the 
matter is really ſo: tor 73 Hon, or the reaſon why 
it is o, requires, as an indiſpenſable condition, 


the firmneſs of the precedent Hypotheſis. The 


Propotitions of Demonſtration muſt likewiſe be 
the firſt and the higheſt that can be, ſo as to want 
no tarther proot, bur to deſerve credit upon their 
own evidence; or however, ſo as to be ar laſt 
reducible ro ſome firſt Truth. For as ſome Pro- 
polirions are plac'd at a leſs, and ſome at a grea- 
ter diſtance trom the firſt Principles; ſo we mult 
not imagine that every Demonſtration can be fi- 
niſh d in a ſingle Syllogiſm, but we muſt carry 
on the Argument from the Propoſition to be de- 
monſtrated, till we arrive at the firſt Principle, 
on which it depends. For they are not the onl 

Maſters ot Kcaſoning, who are ſo very quic 

and expert at their qurcqurd, their a:qur,and their 
ergo, bur thoſe alſo, who beginning at evident 


Principles, underſtand how to frame an Argu- 


ment, by a juſt train of neceſſary Conſequences. 
Another Kequiſite in ſuch Propoſitions 1s, that 
they be 72:mediate , that is, that they flow 
immediately from one another without any 
gap or interruption. For a demonſtrative 
Argument ſhould be work'd up in the manner of 
a Chain, the Propolitions being knit within one 
another, like ſo many Rings, ſo that it any one 
Link breaks, or proves deticient, the whole frame 
mult diſſolve and fall in pieces. Laſtly, tis ne- 
ceſſary that the Propoſitions in Demonttration be 
the Cauſes of the Concluſion, as containing the 
reaſon. why in ſuch a Conclufion the Predicate 
necellarily agrees to the Subjett (w). | 
IV. This being premis'd , it is farther obſer- 


vable, that tho' tis a thing common to all Mo- 


ral Diſciplines, not to take up with a bare Theo- 


ry, but to paſs into Uſe and Practice: yet there 


is a valt ditterence to be diſcover'd between the 
two Principals of them; of which one is con- 
cern'd about the rectitude of Human Actions in 
order to Laws; the other, about the dextrous 
government of our own, and of other Men's aQti- 
ons, tor the Security and the Benefit of our 
ſelves, and more-eſpecially of the Public. For 
this latter part of Ethics ought to be rank'd under 
the name of Prudence, which Ariſtotle (x) de- 
fines; A Habit, afroe according to reaſon, about 
the Good and Evil that can happen to a Man. 
Whence he thus ſertles the Dury of a Prudent 


Co. 


Perſon : Ir ſeems to me to be t _ Property of « 
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Man of Prudence, to take right Conſultations 4. 
bout thoſe things which are Good for him, and of 
univerſal Uſe in well living. And theſe Opini- 
ons he builds upon Axioms drawn from the ac. 
curate obſervation and compariſon ot Iiuman 
Manners and Events. But thule Axioms do not 
appear ſo very firm and evident, as to be the 
ground of infallible Demonſtration, as well upon 
account of the wondextul frailneſs and inconſtan- 
cy, that occurs in the Wits and Tempers ot Men, 
as becauſe the Events of Affairs are frequently 
turnd in a little moment, and driven ro a Re- 
IO contrary to our Intentions and Expe- 
ations (y). Nor is Human Subtlety in the appli- 
cation of theſe Rules and Maxims batited only 
by ſuch unlook'd tor Accidents and Occurrences, 
but the Divine Wiſdom is pleas'd often to inter- 
poſe, and to elude the craftieſt Stratagems, and 
the beſt contriv'd Plots of Mortal Deſigners. And 
therefore the ableſt Managers of Affairs aſpire 
not to act always with ſtrict demonſtration of 
ſucceſs, but when they have apply'd the mot 
ſage circumſpection, and the moſt piercing fore. 
caſt, they commit the Iſſue to Providence and 
Fate (2). For tho' generally we may know what 
can poſſibly happen, tho* we may compare theſe 
poſſible Events together, tho we may determine 
tor certain, not only which of two Poſſibilities is 
of greater, and which of leſſer value, ſuppoſing 
them now to exiſt , but alſo what Effect can 
proceed trom more , what from fewer Cauſes, 
either now in being, or hereafter to be; and 
tho' we may conclude that Effect, which can be 
produc'd by moſt Cauſes and Ways, to have the 
higheſt degree of Probability, and therefore beſt 
to deſerve our hopes and expectations (a) : yet 
all Poſſibilities do not occur to the mind at all 
times and places, or, it they do, are not always 
rightly weigh'd and conſider d: and by rea- 


ſon of ſtrange and ſudden Acciderits, which 


could ſcarcely have been toreſeen, many things 
which we at firſt thought to be the moſt poſhble, 
or the moſt likely to fall out, when we come to 
the point, appear quite otherwiſe than we be- 
fore imagin'd them. Hence in Prudential Ma- 
nagements moſt Men think it ſufficient to fol- 
low that Rule of Ariſtotle (b): We ought no leſs 


10 bearken to the undemonſtrated Declarations and ⁵ 


Opinions of Skilful, of Ancient, or of Wiſe Men, 
than to —_—_— it ſelf - for ſuch Perſons 


found their ſight of things on Experience, and ſo 


look into the very Principles of Attion. But let 
others fight out this Prize. As for the former 


and more noble Species, which we affign'd to 


Moral Diſcipline, that which conſiders what is 
Right, and what Wrong in Human Actions, the 
belt ſhare of which will be illuſtrated in our pre- 
ſent Attempt; this is built alrogether on ſo ſure 
grounds, that we thence draw genuine Demon- 
{trations, able to produce true and ſolid Science. 


a — 


(w_) Vide Erhard. Weigl. in Analyſ. Ariſſolec. ex Euclid reſtitut. An Author who hath handled this Point with great Judg- 


ment and Accuracy. (x) Ethic. I. 6.c. 5. 


a 


a» »% 


Cy.) Ti net barely the Event of Things (ſays Fabius in Livy,]. 22. which communicates this Knowle E that i the Infiru- 
Gor of Fol: but it 4s the ame Immutable Reaſon which. was and will be fo long as the World cotives in —.— ke] 2 
6% Vide D Cumberland de I- Nat. © 4. $ 4. 8. 4. 


- (b) Ethic. I. 6. c. 12. 
| Or, 
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Boox I Of the Laws of Na 


ture and of Nations.” 0 


Or, in other words, its Decrees may be in ſuch 
42 manner deriv'd from certain Principles, as to 
leave no room, no excuſe for doubt (c). This 
Aſſertion will be more clearly made out, if we 
in the firſt place conſider and examine the Argu- 
ments uſually alledg'd to the contrary. But, by 
the way we acknowledge Mr. Hobbs (d) to have 
been extreamly miſtaken, when he contends that 
© Ethics and Politiques are therefore capable of a 
< Demonſtration 4. priori, becauſe we our ſelves 
© are the Authors of rhe 2 of Juſtice and 
© Injuſtice, of Right and Wrong, by making 
© thoſe Laws and Compacts whence the Mea- 
© ſures of Juſtice are to be taken: ſince before any 
© ſuch Laws or Compacts were inſtituted, there 
© was no ſuch thing as Juſtice or Injuſtice, Pub- 


_ © lic Good or Evil, _— Men, any more than 
among Beaſts. The abſo 


lute falſneſs of which 
Poſition we ſhall hereafter have occaſion to de- 
monſtrate ; as there is alſo a Fallacy lurking un- 
der the word Public. | 

V. To proceed therefore to the Objections; 
Some affirm Moral Things in general to be un- 
certain and unſtable; and no Science can be of a 
more firm and ſettled Nature than the Object 
about which it is employ'd. To which it may 
be reply'd ; That tho Moral Entities owe their 
Original to Impoſition, and therefore cannot be 
call'd Neceſſary in an abſolute ſence; yet they do 
not proceed from ſuch looſe and wandring Prin- 
ciples, as that on this account all Knowledge a- 
bout them ſhould be weak and uncertain. For 


"the very Nature of Man aſſign'd him by the 


Wiſdom and Goodneſs of the Almighty Creator, 
requir'd the Inftiturion of the chief part of them; 
and theſe at leaſt cannot be ſaid to be unſettled 
and uncertain. This will appear beyond diſpute, 
when we come to enquire into the Origine of the 
Law of Nature. Beſides, the Human Actions are 
chiefly on this account call'd Moral, becauſe the 

are not neceſſary, but free; yet from hence it dos 
not follow, that upon the laying down of certain 
Principles, ſuch Affections may agree to theſe 
Actions, as may be undoubtedly demonſtrated 
concerning them. For tis evident, that the Acts 
which fall under the Conduct of the Law of Na- 
ture, do in themſelves contain an intrinſical 
force and power directing towards a Social Life, 
tho” the actual exerciſe of them depends on the 


Free will of Man. While we deliberate, we are 


properly ſaid to be free, and the effects which are 
to proceed from our actions are, with reſpect to 
the freedom, rightly term'd Contingent» but 
when we have once determin'd which way to 
act the connexion between our Actions and the 
depending Effects is and natural, and 
conſequently capable of Demonſtration. Nei- 
ther do they argue any thing to the purpoſe, who 


— — 


deny the poſſibility of paſſing a clear Judgment 
pen Tem wen upon account of the 1 
riety of Circumſtances , any one of which ſeems 
to put a new face and a new quality on the AQi- 
on ; whence ir happens that Legiſlators can ſel- 
dom frame ſuch a Law, as ſhall admit of no 
exception, and where there ſhall not be frequent 
occaſion to neglect the Letter of the Statute, 
and to have recourſe to Equity for Relief. Be- 


cauſe indeed there are eftabliſh'd Principles, by 


which it may be ſhown how much weight and 
force any Circumſtance bears in affecting or va- 
ry ing any Action. And theſe very Principles are 
the occaſion, that Law-givers are frequently leſs 
anxious about excepting from their Decrees ſome 
particular Caſes involv'd in extraordinary Cir- 
cumſtances, but proceed with more ſecurity in 
the Uſe of General Words, For they take it 
for granted that the Judges, whoſe Duty it is to 
examine particular Actions by the Rule of the 
Law, will be very able to underſtand what pow- 


er any Circumſſance has over any Fact (e). But 


hence it cannot be interr'd, that conſtant and per- 
petual Decrees do ſomerimes fail; but we ought 
rather to conclude, that 'tis not worth while tor 
Legiſlators in their written Laws to preſcribe 
any thing about Caſes that very really happen, 
ſince ſuch may be eaſily determin'd by the Fad: 
es .out of the Principles of the Law of Na- 
t TOY 

VI. But to make the Knowledge of the Law 
of- Nature, of which we are now treating, and 


which includes all Moral and Civil Doctrines 


that are genuine and ſolid, to make this Know- 


ledge, we ſay, fully come up to the meaſure and 
perfection of Science, we do not think it neceſ. 


{ary to aſſert with ſome Writers, that there are 
ſeveral things honeſt or vile of themſelves, and 
antecedent to all Impoſition, and ſo to make 
theſe things the object of our Natural and Per- 
petual Law, in oppoſition to poſitive Laws, 
where matters are right or wrong, juſt as the 
Lawgiver was pleas d to make them either. For 
ſince Honeſty (or Moral Neceſſity) and Turpi- 
tude are Affections of Human Deeds, ariſing 
from their agreeableneſs or diſagreeableneſs to a 


a Rule or a Law, and fince a Law is the Com- 
r how we 


mand of a Superior, it do's not apf 
can conceive any Goodneſs or Turpitude before 


all Law, and without the Impoſition of a Su- 
And truly, as for thoſe who would 
eſtabliſh an Eternal Rule for the Morality of the 
ivine Injunction 


perior (g 


Actions, without reſpect to the 
and Conſtitution, the reſult of their Endeavours 


ſeems to us to be the joyning with GOD AL. 
mighty ſome Coeval Extrinſical Principle, which 
he was oblig'd to follow, in aſſigning the forms 
and eſſences of Things. Beſides, tis acknowledg d 
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c) Senec. de Benef. |. 7. c. 1. Whatever contributes to the improving of our rs or of onr Happineſs, Nature hath taken 950 


to lay eit her drei before us, or at a very eaſie diſtance, for our ſearch. 


De Homine. c. 10. 


ce And hence chiefly we are to draw the realon of it. 5 3, 4, 5,6 de Legib. Laws ought to be enated, as  Theophr aftus us'd 


and accidental Exceptions, are not worth the notice 
(Cf) Add. D. Cumberland de L. N. c. 4. 84. n. 1. 
6. Seiden. de J. N. & G. I. 1. c. 4. 4 
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to ſay, 2 to things, as they moſt commonly fall out, not as they ſometimes happen beſide expeclatim. Little particular Caſes 
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Of the Laws of Nature and of Nations, Cu AF. II. 


on all hands that G0 D created Man, as well 

as every thing elſe, according to his own Free- 
will, From whence it evidently follows, that it 
mult needs have been his Power and Pleaſure to 
indue this Creature with whatever kind of Na- 
tare his Wifdom thoughr fir. And how then 
ſhould it come to paſs, that the Actions of Man- 
kind ſhould be veſted with any aflection or qua- 
lity proceeding from intrinfical and abſolute Ne- 
ceſſity, without regard to the Inſtitution, and to 
the Good Pleaſure of the Creator ? So that in 
reality all the Motions and Actions of Men, upon 
ſetting aſide all Law, both Divine and Human, 
ate perfectly indifferent: And ſome ot them are 
therefore only ſaid to be Naturally Honeſt or Diſ- 
honeſt, becauſe that Condition of Nature, which, 
God has freely beſtow'd on Man, Itrictiy enjoyns 
the pertormance or the omiſſion of them. Not 
that any Morality inheres of it ſelt and without 
all Law, in the bare Motion, or the meer appli- 


cation of Natural Power (þ). And therefore we 


ive Bzaits every day doing ſuch things without 
tault or ſin, in committing which Man would 
have been guilty of the higheſt Wickedneſs. Not 
that the Natural Mocions of Men, and ot Beaſts, 
are in themſelves difterent, but becauſe ſome 
Actions of Men are by the Authority ot a Law 
inveſted with a Moral Quality , which do's not 
at all touch or affect the Proceedings of Brutes. 
Nor will it be to the purpoſe for any one to 
object, — — Men are indu'd with Keaſon, 


which is wanting in Beaſts, therefore there muſt 


be a Natural diſterence between Human and Bru- 
tal Actions. For if we confider Reaſon, as un- 
. inform'd with the knowledge and ſenſe of Law, 
or of {ome Moral Rule, it might perhaps even in 


this condition, turniſh Man with the faculty of 


acting more expeditiouſly and more accurately 
than Bealts, and might aſſiſt the Natural Pow- 
ers by an additional ſhrewdneſs or ſubtlety. 
But that it ſhould be able to diſcover any Mo- 
rality in Human Actions, without reflecting on 


ſome Law, is equally impoſſible as that a Man 


born Blind ſhould make a judgment on the di- 
ſtinction of Colours. 

Another Argument in favour of our Opinion 
is ſuggelted by Ofrander,in his Notes on Grotias, 
de ume Belli & Pacis (i). If (ſays he) there 
were any ſuch thing as Moral Good or Evil before 
all Lare fou could there be any Obligatian to make 
ſuch a difference in our Attions, ſince all Obligation 
proceeds from the Command of a _—_ ? For 
Moral Good and Evil involve a reſpeet to a Perſon 
alling either of thoſe ways; and if that Perſon be 
determin d by no Obligation, be cannot be ſaid pro- 
perly to At well or ill. | 
| ut here we defire it ſhould be well obſerv'd, 

That this indifference of the Natural Motion in 
Human Actions is by us maintain'd and eftabliſh'd 
only in reſpec to Morality. For otherwiſe AQt- 


dt. TS. i. 


ons enjoyn d by the Law cf Nature, have from 
the determination of the firſt Cauſe a native 
force in themſelves in producing efiæcts good and 
uſetul to Mankind; as Actions forbidden by the 
ſame Law are productive of contrary ellects 
But this Goodneſs cr Illnzſs which an Action 
bears naturally and of it ſelf, can never conſti- 
ture any new thing in Morals, which are quite 
beyond its reach and concern. For there are ma- 
ny things highly conducing to the happineſs 


and advantage of Man, which are not morally 


Good, as neither being Voluntary Deeds, nor 
Pertormances ot any Law; and many Actions 
which contribute ro Human Welfare, do in the 
ſame manner promote the Benetit of Beaſts, in 
whom certainly they cannot bear any Moral 
Quality. Thus the abſtaining from mutual Hurt, 
the moderate uſe of Meat and Drink, the care 
of Progeny or Otispring, are equally ſerviceable 
in the pretzrvation ot Rational and of Irrational 
Kind; and yer Beaſts are never ſaid to pertorm 
Actions morally gcod (K). So tho” all Human 
Actions falling under the guidance of the Law of 
Nature, may be finally retolv'd into that natural 
ſtrength and force which they bear in advancing 
the Profit or the Harm of Men, conſider'd either 
in a ſingle or in an united ſtate: Yet it does not 
tollow on the other hand, that whatever thing 
is indu'd with a Natural Power of doing g 

or harm in any Species of Animals, is theretors 
the Object of the ſame Law. 

Another Objection againſt the Doctrines wo 
are now eſtabliſhing, is taken from that Paſſage 
in 4riſtoile's Ethics (I): Every Action and every 
Affection do's not admit 4 Mediocrity : For there 
are ſome Affeclions which involve a kind of pravity 
in their very name, as Malice, Impudence and 
Envy, and e, or Rejoicing at another 
Man's Misſortane, and likewiſe ſome Alion, as 


Adaitery, Theft and Muriber. Now theſe and 


the like being Evi diretty and in their own Ng- 


tures, are not call'd Vices with relation 10 ony e 


ceſs or defe ; for abjelutely , and without an 
degrecs, to be guilty of them, * to commit 2 


But 'tis by no means a good Conſequence, that 


becauſe we have ſome names of Actions or Af: 
fections, which of themſelves, and without any 
excels or detect, imply Vice, therefore there are 


ſome Actions and Aﬀections bad in themſelves 


without reſpect to any Law. Becauſe theſe 
Terms or Names do not fignifie bare Natuxal 
Motions and Acts, but ſuch entire Moral Motj-: 
ans and Acts. as are repugnant to ſome Law, and 
ſo take in and expreſs the whole compaſs. of a 
Moral Deed. For why, for example, are Envy 
and its vile Conſequent, which we but now men- 
tion'd under the Greek name of ceiymmgs/ 


| | 75. 
ured evil Aﬀections, but becauſe the Law of 


I 


ature ordains, that a Man ſhould never be a 


Stranger to his own Kind, but ſhould bear a part 


— 


— _—_— 


e * 


(b) Plato in Sympef. This # the Nature of every Acton, to be init ſelf neither Good nor Vetus; as what we are now doing, dtink- 


ing, ſinging, arguing. Neither of theje, conſider u by it ſelf, is honeſt or diſhoneſt ; but the manner of performing it gives every 
done The ſame Rule 


Attion it's proper deneminat ion. For what # done right, we call Good, and what is 


the Philoſopher afterwards 4 to Love. 
(i) P. so. (4D 


D. Cumberland de L. N. c. 8. 5 9. 
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Nations. 15 


in the Pleaſures and in the Sorrows of his Neigh- 
bouts: to which Rule it is an open Contradiction, 
to receive any Joy from the Calamities of others, 
and to repine ar their Happineſs and Succeſs (nf 
And ſo what elſe is Impudence, but a wicked 
tirmneſs and hardinels of Mind in the commiſſion 


| of ſuch things, as the Law bids him be aſham'd 


of 2 For not to be aſham'd, or not to bluſh, can 


never be a fault, when we are not by ſome Law 


to do otherwiſe. After 


ſuppos d and enjoyn'd 


che ſame manner, Adultery is the Pollution of 


another Man's Wife, whom the Laws appropriate 
to her Husband. Theft is the taking away of 


another Man's Goc ds againſt the conſent of the 


Owner, who by the Law is made the ſole Diſ- 

ſer of them. Murder is the Killing of a Per- 
on in his Innocence, and againſt the Laws. In- 
ceſt is a Conjunction with ſuch a Perſon, as the 
Laws oblige us to abſtain from, upon account of 
the Reverence which Men are by Law likewiſe 
taught to pay to nearneſs of Blood. And the 
ſame Judgment is to be made of other Vices. 


| But now, if from all theſe you take away the 


Reſpect ro the Law, and the Morality inherent 
in ſuch Actions, the bare Natural Fact will in. 


volve no Abſurdity or Contradiction. For in a 


natural and abſolute ſence, theſe are altogether 
indifferent things; to have Conjunction with 
your neareſt Relation , to or with the ſame Wo- 
man who is enjoy d by another, ſuppoſing he has 
no peculiar right to her as he cannot have with- 
out Law; to take away the Life of a Creature 
of the ſame Species with your ſelf ; to take a 


thing which another Man had deſign'd for his uſe, 
tho he had obtain'd no right by Law to exclude 


others from their ſhare in its poſſeſſion. And the 
reaſon why ſo tew Perſons can conceive and ap- 
prehend ſuch a Natural Indifterence as we are 
maintaining, is only this, becauſe from our In- 
fancy we are taught to deteſt ſuch Practiſes; and 


this Abhorrence being imprinted on our tender 


Minds, ſeems to grow into a kind of Natural 
Judgment; fo that it ſeldom enters into Mens 
heads todiſtinguiſh between the Materiality and 
the Formality of thoſe Actions, or between our 
Performance of them as Natural, and our Com- 
miſhon of them as Moral Agents. Hence it ap- 
pears that Grotius had not confider'd this Matter 
throughly, when among thoſe things, to which 
the Power of GOD himſelf do's not extend, be- 
cauſe they involve a manifeſt Contradiction, he 
reckons (x) the Malignity of ſome Human Aci. 
ons. Indeed *ris impoſſible that twice two ſhould 
not make four, becauſe'twice two and four are 
really the ſame thing, and only differ in name, 
and in our manner of conceiving them. Bur the 
Contradiction which appears in Actions repvg- 
nant to Nature's Law, is of a much lower degree, 


and can never riſe to an ahſolute Impoſhbility. 
| And upon the ſame account he derives this Malig- 


nity from ſuch Actions, as compared with right 
Reaſon. For in the very terms of right Reaſon, 


when applied to Man, there inheres a reſpect to 
the Law of Sociableneſs enjoyn'd ro Human Race 
by the Creator. Thus at the ſame tate he al- 
ledges (+) for a proof of the Independency of 
ſome of Nature's Laws, the neceſſary agreement 
and diſagreement of things to Rational and Social 
Nature. But Man obrain'd a Social Nature. 
from the good Pleiſure of GOD ALMIGHTY, 
not from any Immutable Neceſſity. And conſe- 
quently the Morality of Actions agreeable or diſ- 
agreeable to him as à Social Creature, muſt be 
deriv'd from the ſame Original and Spring; and 


. muſt be attributed to Man, not by an ablolute, 


but by an hypothetical Neceſſity; or upon ſup- 
poſal of that Condirion which GOD was blew 
freely to beſtow on Mankind, above the Privileges 
of the Inferiour Creation. Nor can this Opinion 
of Grotius find any ſhelter or protection in thoſe 
places of Scripture, which he ay to ſhew, 
that GOD Almighty permits himſelf to be judg'd 
according to theſe Original Laws, and therefore 
they mult be abſolutely Immutable. For without 


doubt G OD declar'd to Mankind from the ve- 


ry Beginning of Things, that he would be a Re. 
warder of the Good, and an Avenger on the 
Wicked, Hebr. XI. 6. And that he would render 
unto every Man according to his works,Rom.Il.s. 
From which Declaration his Veracity not per- 
mitting him to go back, Abraham had reaſon to 
make that Appeal which we find Gen. 18. 25, 
Shall not the Fudge of all the Earth do right (o)? 
But how do's it follow hence, that Human Acti- 
ons have any Moral quality antecedent to the 
Divine Impoſition? Nor do's it at all appear 
how the ſame Concluſion can be drawn from the 
fifth Chapter of [/a/ah, where God is pleasd to 
refer the Cauſe between him and his Vineyard to 
the judgment of I/rae! and Juda, and coucludes, 
that he may lawtully negle& the farther Care 
and Culture of it, ſince the degenerate Fruit made 
ſo ill a return to his Pains. And laſtly, from 
that place in the ſixth of Micah, where God is 
ſaid to have a Cntroverſie with his People, and to 
reaſon with Iſrael, it ſeems to be hinted , that 
Men may by their own judgment underſtand the 
Equity of returning Thanks tor Benefits receiv'd : 
Bur we cannot thence inter, that, becauſe Men, 
who have a ſence of Kindneſs, are oblig'd to be 
grateful, therefore this Gratitude is not command- 
ed by any Law, but is of ir {elf before all Law 
a neceſſary Duty. From all that we have urg'd 
on this Head, it may appear, that the Sentence, 
which is frequently in the Mouths of moſt Men, 
That the Precepts of Natural Lato are of Eternal 
Verity, is ſo far to be reſtrain'd and limited, that 
this Eternity ought to reach no fatther than the 
1 and Inſtitution of GOD ALMIGHTY, 
and the Origine of Human Kind. Tho”, to fay 
the truth, the Eternity which we improperly at- 
tribute to the Laws of Nature, is only to be ra- 
ted in proportion to the Oppoſition they bear to 


Poſitive Laws, theſe being ſubject to frequent 


— 


A l Add. Stob. Sen. 11. (n) De F. B. & P. I. i. c. i. & 10. 
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Alterations,while thoſe remain fixt and unchange- 
able. | | 7 
VII. It may be farther objected, and with ſome 
face of probability among vulgar Judges, That 
Honeſty and Turpitude muſt needs inhere in ſome 
Human Actions of themſelves, and by the force 
of their own Nature,not by the power of external 
Impoſition, for this reaſon, becauſe our very Blood 
ſeems to have a natural ſence of wicked Deeds, 
which it expreſſes by ſpreading a ſudden redneſs 
over the Face, whenſoever we are touch'd either 
with the Memory of them, or with the Reproach. 
Now they ſay tis very improper to attribute a 
Natural Effect to a Moral Quality; but on the 
contrary, that, fince ſuch a certain Motion of 
the Blood raifing a redneſs in the Face, reſultsin 
the manner of a natural effect from an ill Action, 
that Iineſs or Pravity muſt likewiſe be applied 
to the Action as a natural and a neceſſary Affe. 
ction or Quality. In return to which, in the firſt 
lace we confeſs that the moſt wiſe Creator has 
implanted in the Minds of Men the Paſſion of 
Shame, to ſerve as it were for a Guard and De- 
fence to Vertue, and for a Bridle to wicked De- 
ſigns. And it is likewiſe probable, that unleſs 
| GOD had deſign'd Man for an Angel, who was 
to frame his Proceedings by a Law, he would 
never have mingled ſuch a Paſſion in Human 
Conſtitutions, ſince without that Suppoſition it 
| do's not _ to be of any uſe at all in the 
World. But indeed, tis no manner of Contradi- 
Ction, that a Moral Quality owing it's Original 
to Impoſition, ſhould produce in Man (tho' not 
directly and immediately) a Natural Effect. For 
the Soul being united by the cloſeſt ties to the 
Body, while it ſelf apprehends Moral Concerns, 
and is afteQted with them, may at the ſame time 
eaſily raiſe a peculiar Motion in ſome part of 
the Boly. Beſides, we ought to obſerve, that 
Shame do's not only ariſe from the pravity of 
Actions, but alſo from any FaQ,tho* not Morally 
Evil, which we think will leſſen our Character 
and Eſteem. For according to Cartes's Definition 
it is nothing elſe but à Species of Sorrow, founde 
upon Self-love, and proceeding from a ſence or fear 
+ diſgrace : Or, as Ariſtotle ſpeaks (q), it 18 4 
certain Grief and Confuſion at things which appear 


' burtful to our Reputation. For Man is a moſt 


ambitious Creature, and highly conceited of his 
own Excellency,whence he takes an extraordinary 


Pleaſure, if he can find out any Advantage or 


Perfection in himſelf, on the ſtrength of which 
he may. brag,and ſiwell, and carry himſelf above 
tde dimenſions of his Neighbours. And when- 
_ ever he apprehends theſe Talents to be the leaſt 
impair'd, and to wear lighter in Common Ac- 
count, he immediately conceives the deepeſt re- 
gret in his own Mind. Now the Heart, that 
chief Seat of Human IExcellency, being affected 
with this Paſſion, preſently ſends up the Blood to 
be an outward Sign of it in the Face. But be- 
cauſe Man do's not only value himſelf upon ac 


count of abſtaining from Evil Deeds, but for 
ſeveral other things, which are not endued with 
any Moral Quality, if he ſuffer in any of theſe 
latter Points, he is equally liable to Shame : Thus 
we ſee many Perſons who cannot forbear bluſh- 
ing at their Lameneſs, or Baldneſs, at a Wen, a 
Crump-back, or any other Deformity of Body, ar 
ſome particular Diſeaſes, at Poverty, bad Cloaths, 
at faultleſs Ignorance, or at harmleſs Miſtake, 
and at many other Things,which are by no means 
Morally Evil (7). And among Sins, thoſe eſpe- 
cially put a Man to the Bluſh, which directly 
argue a lowneſs and dejection of Mind, and 
which for that reaſon make us appear more con- 
temptible (); nor has the fear of this Contempt 
the ſame General Power, but only when we are 
in danger of ſuffering it from thoſe Perſons, whoſe 
Eſteem and Good Opinion we are particularly 
covetous of Enjoying ( s ). And thoſe deſperate 
Wretches, who have once finned themſelves out 
of all care of Credit, are not afterwards touch'd 
with the leaſt Bluſh upon the commiſſion of. the 
vileſt Wickedneſs (7) ? Whatever we have urg'd 
againſt the natural, the abſolute, and the neceſ- 
ſary Goodneſs or Prayity of Human Deeds, do's 


not at all ſeemto rob Moral Knowledge of its 
. requiſite Certainty, for this would remain fix't 


and unmov'd, tho the Morality of our Actions 
depended entirely on Impofition. | 
Vill But if this Doctrine be true, which we 
have aſſerted, what will become of that Moral 
Latitude, which is ſo much talk'd of, and ſo 
frequently oppos'd to Mathematical Striftneſs ? 
Do's not that ſeem to detra ſomewhat from the 
Certainty which we maintain? This Doubt will 
be clearly ſolv'd, if it be conſider d how far we 
affirm Demonſtration to prevail in theſe Notions, 
and in what things this Latitude is to be found. 
Demonſtrations therefore are here chiefly em- 
ploy'd about Moral Qualities, ſo far as thoſe 
Qualities appear for certain to agree to ſuch 
Actions or Perſons: When we enquire ( for ex- 
ample ) whether ſuch an Action be juſt or unjuſt, 
whether ſuch a Right, or ſuch an Obligation, 
accrue to ſuch a Perſon, confider'd in general, or 
as that perſonal capacity is common to others 
with him. Now all theſe kinds of Truths we 


maintain to be ſo clearly and certainly deducible 


from their genuine Principles and Cauſes, that 
Man, in his right Wits, can entertain a Doubt 
concerning them. And tho* we ſhould diſcover 
ſome little latitude, or ſomething analogous to 
latitude, in theſe Queſtions, yet that would not 
be able ro prejudice the Certainty of them in it 
ſelf. As for the Goodneſs or Pravity of Actions, 
as they denote their agreeableneſs or repugnancy 
to the Rule of the Law, in this reſpect they ſeem 
capable of no manner of Latitude , but whatever 
declines from Good muſt - immediately be pro- 
nounc'd Evil. Yet under other — 
at leaſt with reſpect to Men, they admit of 
ſomething like l 


8 
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ſneaking , being applicable only to Quantity. 
And firl | becauſe 41 Lind the force and power 
of obliging Men is not always of the ſame tenour 
and degree, but appears more ſtrict in command. 
ing and forbidding ſome Actions, and more looſe 
| about others. Whence it comes to paſs that we 
are forc'd todiſtinguiſh between Law and Equity, 
or between what's rigorouſly and exactly juſt.and 
what's equal and fair to be done. The diffe- 


under a more neceſſary Duty of performing the 
former, but the latter engage our Obedience 
= with a gentler tie, and with an inferiour obliga- 
2 tion. Ya theſe laſt have a wider Object than 
the firſt ; the offices of other Vertues being ex- 
tended much farther than thoſe of Juſtice. It 
| happens likewiſe very commonly, that among 
Men, and in Human Courts, ſmaller Derivations 
from the Law, ſcarce fall under conſideration or 
animadverfion. Many things too are ordain'd 
and commanded in ſo weak and indifferent a 
manner, that they ſeem to engage Men rather by 
affecting their Modeſty than their Honeſty : ſo 
that thoſe who perform them deſerve commen: 
dation, thoſe who omit them are not obnoxious 
to Reprehenfion. And among theſe Matters 
Grotius (u) ſeems to refer Concubinage, Divorce, 
and Polygamy, before they were forbidden by the 
Law of G GD. Theſe (ſays he) are ſuch things 
as Reaſon it ſelf tells us it is more honeſt to ab- 
ſtain from; yet not ſo, as that ( ſetting aſide the 
Divine Precept) they include any grievous. fault. 
But of theſe we ſhall treat in their proper 
place. Hither likewiſe is to be re!er'd that paſ- 
lage of Ariſtotle (v); He that declines but a 
lnttle from right dealing, whether to the exceſs or 
70 the defett, is not charg'd with guilt, but he that 
_= :ran/greſſes in a larger meaſure ; becauſe his faul. 
ies diſcovers and betrays it ſelf by its bulk. 
It may happen too that a thing in it {elf ſhall be 
unobliging and indifferent, and yet the perfor: 
mance or the omiſſion of it ſhall either always, 
or however at ſome certain juncture, be more for 
our advantage and uſe. To this Caſe belong 
thoſe paſſages of St. Paul in his firſt Epiſtle to 
the Corinthians, Cap. VI. verſ. 12. Cap. VII. verſ. 
6, 7, 8, 9. Cap. X. verſ.23. And that obſervation 
of Grotius (x), That ſometimes by an abuſe of 
words, thoſe things which Reaſon (hone to be Ho- 
neſt, or better than the contrary, tho they are not 
enjoyn'd, yet ſhall be calPd Diftates or Ordinances 
of the Law of Nature. From all that has been 
ſaid, we may underftand whether and in what 
manner there may be ſaid to be Degrees of Good. 
If then we conſider Good in a ſtrict ſence for a 
Congruity to the Law, tis as impoſſible there 
ſhould be — better than what is Good, as 
that there ſhould be any thing 3 then 
what is properly ſtraight. Yer one Good may 
be pronounced better then another , 
the different 
found in both, 
they cannot be both perform'd, one of them ma- 


according to 
Degrees of Neceſſity which are 


rence between which things is this, we lye 


rifeſtly gives place to the other. To this purpoſe 
ſce Mat i he to VIII. 21 & 22. where it was a good 
thing to bury a dead Father, but a better to fol- 

low our Saviour: 4% VI. z. where it was a good © 
thing to Miniiter to the Poor, but a better to 
Preach the Goſpel : On which point we ſhall be 
larger hereafter. Laſtly, when Actions, in them- 


ſelves lawful and indifferent, are meaſurd and 


rated according to their uſetuinels or 2 
one of them is declar'd better than another, as it 
is more advantageous to the preſent Circumſtance 
or Occaſion. 1 

IX. According to our Doctrine alteady dell- 
verd. muſt that place of Gro ius (y) be explain'd, 
about the Cauſes of Doubt in Moral Actions; 
where he ſays, There is mot an equal Certainty o 
be met with in Morels and Mathematick : which 


therefore happens, becauſe Mathematical Sciences 


treat of Forms, as diſtin and abſtracted from all 
forts of Matter, and becauſe the Forms themſelves 
are generally ſuch as will admit of no Medium, as 
we can find nothing which is not either crooked or 
ſtraight. But in Morals the leaft Circumſtance 
alters the Matter, and the Forms, of which the 

treat, have commonly ſome intervenient Latitude, 
by reaſon of which they ſometimes approach nearer 
to one Extream, and ſometimes to the other. Thus 
between things abſolutely commanded, and abſo- 
lutely forbidden, there are ſome things leſt indiffe- 
rent; but this Medium of Indifference ſometimes _ 
inclines nearer to the Injunction, ſometimes to the 
Prohibition. Whence foe ariſes an Ambi- 
guity, ſometohat like what we meet with in Tui. 
light, or in Water not perfettly hot. As to this 
Aſſertion, we muſt confeſs, that, as about other 
Actions, ſo eſpecially about making War,a Doubt 
may probably ariſe,either becauſe the Fact which 
occaſions the War is not yet fully made out, or 
whether it be of ſo great Conſequence, as to de- 
ſerve a Proſecution by Arms, where the, Caſt is 
ſo deſperate, and where the attending Miſeries 
are ſo numerous; or whether in the preſent Jun- 
cure and Condition of the Commonwealth, it 
be a Moot Caſe,which Courſe ought to be taken, 
either to return the Injury in a Hoſtile manner, or 
rather to conceal the Affront, and defer the Sa- 
tistaction, leaſt an untimely purſuit of Revenge 
ſhould draw greater Misfortunes on the State. 
But that the Caufes of doubting in ſuch Caſes 
proceed from the 3 of Moral Matters, 
this we abſolutely deny. The reafon why the 
Demonſtrations in Mathematicks are ſo very ac- 
curate, is not the Abſtraction from Matter, but 
another, that we ſhall produce by and by. That 
in Morals the leaſt Circumſtance alters the Matter, 
is an ambiguous expreſſion. If this be the ſence 
of it, that the leaſt Circumſtance alters the Qua- 
lity of an Action, that is, turns it from Good to 
Evil, this Variation does not at all injure the Cer- 
titude of Moral Knowledge. For a Line that 


/recedes never ſo little fromſtraightneſs degenerates 
and upon account, of which, if 


into crookednefs, and yet no uncertaitity ariſes 
hence in Geometrical Operations. Bur if this ke 
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Of the Laws of Nature and of Nations, Cuap. II. 


the meaning of the place, that the leaſt Circum- 
itance either raiſes or leſſens. the Quantity of an 
Action; this, at leaſt in Human regard, is not 
always true; for trifling Accidents and Punctilio's 
ſeldom weigh any thing in the Sentence of a Mo- 
ral Judge. Yer if we grant this Suppoſition, it 
will not in the leaſt diminiſh the certainty of Mo- 
rality ; fince even in Mathematics, the ſmalleſt 
acceſſion, or the moſt inconſiderable loſs varies 


the Quantity. Lawful or Indifferent Things, 


which compoſe the Medium between Commands 
and Prohibitions; we have already obſerv'd only 
in this reſpect ro incline ſometimes more to one 
hand, ſometimes to the other, as it appears 
more expedient and uſetul ſometimes to perform 
them, ſometime to omit them. Yer even hence 
nothing of Uncertainty can ariſe, nor is any 
ſuch Medium form'd, as we cannot clearly under- 
ſtand either to be Good or Ill. So that thoſe Ex- 
amples and Inſtances of Tw:/ight and Lukewarm- 
water, are improperly applied to the preſent Caſe; 
they being of that kind of Media we call Ae. 
dia Participationss as Lukewarm-water partakes of 
hot and cold rogether. But thoſe Media which 
we call Media Negations, as are Indifterent and 
Lawful Mutters, poſſeſs not the leaſt ſhare of 
either of the Extreams, but equally deny them 
both. For we ſay in the ſame manner , Good is 
not Indifferent, and Evil is not Indiſterent; and 
it does not appear,how a Medium of this Nature 
* 4 Cauſe and anOccaſion of Uncertainty. 
Vet as to the Quantities which are uſed in 
Morality, hey we confeſs are capable of ſome 
Latitude, and it's chiefly on this account, that 
Mathematical Knowledge is eſteem'd to have ſo 
much higher Degrees of Nicety and Exactneſs 
than Moral. The reaſon of all this depends on 
the different Conſtitutions of Natural and of 
Moral Quantity. For Natural or PhyſicaLQuan- 
tities may be accurately compared, and meaſured 
and divided into the moſt equal parts; becauſe 
they are repreſented as the Affections of Material 
Things, which are the Objects of our Senſes, 
Whence we may preciſely determine, what Rule 
and Proportion they bear to one another; eſpe- 
cially it we imploy the aſſiſtance of Numbers, 
by the application of which all Queſtions of this 
kind are molt exquiſitely ſolv'd. And beſides, 
thoſe Quantities are the effect of Nature, and con- 
ſequently immoveable and permanent. On the 
other hand, Moral Quantities procced from the 


Impoſition and the Eſtimation of intelligent and 


free Agents, whoſe Judgment and Pleaſure not 
falling under natural Dimenſions, the Quantities 
which they thus conceive and determine, cannot 
be circumſcribed by any ſuch meaſure, but retain 
as it were ſomewhat of the looſneſs and liberty 
of theit Original. Nor indeed did the ends, for 
Which Moral Quantities were firſt introduced, 
require any fuch punctual Minuteneſs; but it was 
ſutficient for the uſe of Human Life, that Perſons, 
Things, and Actions, fhould be more groſly ra- 


F F þ 


at. 


ted and compar'd together. Thus we diſcover a a 


Latitude in the valde or eſteem of Perſons ; by 


which tho' we underſtand that one Perſon is to 


be prefer d to another, yer we cannot exactly de- 
termine whether he exceeds him a double, or tre. 
ble, or quadruple proportion of Worth. The 
like Latitude occurs in the valuation of different 


Things, and of Actions belonging to Commerce; 


on the account of which we can ſearcely fix any 
ſettled Price on any other things beſides thoſe, 
which the Civilians call res fungibiles, Conſume: 
able Goods, that is, ſuch as we borrow tor our 
preſent uſe , upon condition of repaying them in 
the ſame quantity and quality: As to the reſt, 
we eſteem them equal and indifferent, and to be 
determin'd by the private Bargains and Agree- 
ments of particular Men. And ſo likewiſe the 
proportion between many Faults and Puniſhments 
is adjuſted with ſome Latitude : For who, for 
Example, can tell preciſely how many Laſhes, 
and how ſmartly laid on, comes juſt up to the 
guilt of ſome particular piece of Thievery? But 
in ſuch Caſes we aſſign what proportion we think 
fit, with greater lookieſs and ſecurity. We find 
too a very remarkable Latitude in many Bufi- 
neſſes and Affairs of Life: Human Lawgivers are 
not us d to cut every thing to the quick. The 
Laws, and the Philoſophers (ſays (æ) Tully) clear 
Subtleties in a different manner : The Laws no 
otherwiſe than as Things may be felt and handled, 
by reaſon of their groſsneſs ; but the Philoſophers, 
as they may be diſcern'd by Reaſon and Underſtand- 
ing. And in the Decifion of Cauſes, tis a Maxim 
vulgarly known, That the Judge does not con- 
cern himſelf with every uy ircumſtance. And 
ſo when ſuch a number of Honeſt Men are ap- 
inted Arbitrators of any Controverſie, there is 
air room for Latitude in their Judgment and 
Sentence (a). Farther, in executing Vindictive 
Juſtice, there is an Indulgence made of a conve- 
nient Latitude,not only on the part of Clemency, 
but of Severity too. To which purpole alludes 
that ſaying of Tacitus (b); Al great Examples 
have ſomewhat of Injuftice ; but the Injury they do 


to particular Perſons is recompenc'd by the common 


Advantage they bring to the Publick. And that off 


Faſen in Plutarch (c); Iis neceſſary that thoſe 
Should att unjuſtly in ſmall Matters, who intend to 
maintain Fuſtice in the grand and the chief Con. 
cerns. Moſt Vertnes likewiſe, beſides Juſtice, ad- 
mit a free looſneſs and latitude in the exerciſe of 
them; as for example, Pity, Liberality, Grati- 
tude, Equity, and Charity. And ſo, in common 
Lite, we apply the Names of Habits under a 
Latitude of Signification. Thus we call him a 
Juſt Man, who commits (tho deliberately) but a 
tew pieces of Injuſtice. Laſtly, we may obſerve, 
that if in Moral Conſideration ſome Quantities 
are brought ro an exact Standard, and a punctual 
Meaſure, as the Price of ſome Commodities, the 
Periods of Time ſettled by Law, and the like; 
yet this preciſe derermination do's not ſo much 
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Book I. Of the Laws of N — f Nations. 15 
m the Things themſelves, or from f itude, and are often involy'd in dark obſcurities, 
8 the Ioftirution and Will of by reaſon that the things themſelves, N 
Men (d). From all theſe Remarks we conceive which ſuch Concluſions are form d, are manly ways 
the difference between Mathematical and Moral changeable and contingent : And the Example he 
Demon{trarions to appear very clear and evident; brings is this; We have Moral Certitude and E. 
and it is no more than this, that the former are vidence, that an boneft and ſeribus Perſon , when 
chiefly imploy'd about Quantity, which is in its /e rakes an Oath, ſwears truly. And yet this 

own Nature diſpos'd for. the niceſt Diviſion and Evidence is not abſolutely ſuch , but conditionally, 


Determination ; W 


— 
* * 
7 — 


— 


hereas the latter endeavour woe is 7 2 7 bat that 4 
ing farther than to prove for certain ſuch 4 May of theſe goot qualities, may forſwear himſelf, 
1 of ſuch a Subject, leaving the Deciſion Jince he may fall from his Vertue and 20 
of Moral Ouuntitier to the larger Scope and Laxi- But now chat Ceriitude, by which we know Per. 

| rude of Human Will. Iury to be an Evil, is very ditterent from that by | 

NI. But we muſt take heed of confonnding this which we believe a good Man is not guilty of 1 


Moral Certitude which we have been ſo long Perjury z nor is the latter Propoſition deduced 
eltabliſhing, with that which is ſo often applied fairly as a. Concluſion from the former. Thus in 
to Matters of Fact; as when we declare (for Ex- the ſame manner the faith we give to Hiſtorians, 
ample) ſuch a thing to be Morally Certain; be. is reckon'd Morally certain, when they teſtific a 
cauſe it has been confirm'd by creditable Witneſ. thing valtly remote from our Memory and Know- 5 
ſes, For this latter ſort of Moral Certitude is ledge, and of which there is no real and demon- 4 
nothing elſe but a ſtrong Preſumption grounded ſtrative Proof now extant ; and eſpecially if many | 
on Probable Reaſons, and which very ſeldomi agree in the Relation. Becauſe it is not probable 
fails and deceives us. Zeigler in his Notes on. that many Perſons ſhould joyn together by com- 
Grotius (e), has not ſufficiently diſtinguifh'd this pact in putting a trick on Polterity, or ſhould - . 
inferiour Certainty from the former and the entertai any hopes, that the Lie would not in 
more noble kind, while, tho' he grants the more time be diſcover'd. And yet for all chis, if oc- 
general Precepts of Ethics to bear an equal Evi- caſion were, we could produce Examples of ma- 
dence with the Propoſitions of any Science pro- ny Popular Fables, that have paſs'd thro' ſe; 
| perly ſo call'd, yet he affirms, That the particu- veral Ages, under the Colour and CharaQter of 4 
lar Conclufions have a much ſhorter degree of Cer. Truth. 1 
| @) Add. D. Cutberldhk 4g LN c: 8. 814 (e) L. 2. c.20.5 f. | 
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F | nan. III. At. 
Of the Underſtanding of Man, as it ooncurt to Moral Ations, 


* 


Con that part of Knowlege which we have Human Soul which it bears as a Light for its 
undertaken to explain, is chiefly employ'd guidance and direction, we commonly call the 
in demonſtrating what's right and what's wrong, Uzderſtanding, and in this, as it is concern'd. 
what's good and what evil, what's juſt and what about voluntary Actions, we conceive two Facul- 
unjuſt in Human Actions, in the firſt place we ties: One is that, by. which as by a kind of 
are oblig'd to conſider and examin the Principles Mirror, the Object is ſhown to the ill, with a 
| and the Affections of theſe Actions, and ro ſhow general and contus'd notice whether it be agree- 
how by the help of Impxtation,they are conceiv'd able, or diſagreeable, Good or Evil. The other 
to be morally joyn'd and conneded to the Au- is that by which the Reaſons of Good and Evil, 
| thors of them: In this reſpect then,theexcellency which in ſeveral Objects ofter themſelves nume- 
of Man chiefly outſhines the Condition of Brute roufly on both fides, are weigh'd and compar, 
Creatures, that he is endow'd with a moſt noble and judgment is given, what, when, and in what 3 
and exalted Soul, which exerts ir ſelf not only maimner we are to act; and conſultation taken 1 
with a ſingular Light as to the Knowing and about the moſt proper Means for the accompliſh.” 'Y 
Judging of Things, bur alſo with a 1 ment of the propos d End. And here it mutt be 
quickneſs and activity, as to the embracing or obſcrv'd, that the beginning of a voluntary 8 


rejecting them. So that on this ſcore the Actions "Thould regularly proceed from the Underttand, 
of Mankind ought to be rank d in a much higher ing, whence ariſes the Vulgar Maxim, “ 
Claſs then the Motions of Beaſts, which proceed = 1 5 
purely from the Spurs of Senſes, without the - 2 [ynoti nulla Cid, „ 
Precedent help of Reticxion, whareverChoron 777 LY 
as alledg'd ro the contrary. That Power. of the Objelts unknown can never nove Dejirs, e 
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Of the Laws of Nature and of Nations, C HA p. It 


Altho' this Knowlege which precedes the Acts of 
Volition, is not always diſtin, becauſe a con- 
fus'd Notion is ſufficient to make the Will beſtir 
it ſelf, And thus when we have not a tolerable 
knowlege of a thing, we cannot be ſaid properly 
and fully to deſire it; yet we may deſire to make 
trial of it. 

II. As to the former Faculty of the Under- 
ſtanding, we muſt remark, that it is of the 
number of thoſe which are commonly call'd Na- 
tural Faculties contradiſtinct to the Free : in as 
much as it is not in the power of Man to appre- 
hend Things otherwiſe then as the Images of 


| ek aſſenting to a Propofition which ap- 
rs clear and evident to it. Bur thus far a Man 

is at liberty, he can more diligently confider the 
Object in view, and more exactly weigh in his 
Mind the oppoſite Reaſons of Good and Evil, 
and ſo not ſtick at the outward face and ſem- 
blance of Things, bur pierce into the deepeſt Se. 
crets of their Texture and Conſtitution, And 
after fo ſtrict an Enquiry and Examination, he 
can pronounce a poſitive falgmene in the Cauſe 
before him. The Underſtanding being in this 
n erf as in many others, like the Eye, that it 
makes a very important difference, in beholding 
Things wich a roving and tranſitory Caſt , and 
with contemplating them with a fix't and ſteady 
Application (g). And hence tis eaſie to conceive, 
how far this Power of the Soul, falls under the 
Cultur and Cognizance of Laws. For ſince tis be. 
yond Human Ability that theUnderſtanding ſhould 
apprehend Things after another manner than they 
appear: and fince Credit or Aſſent cannot but an- 
ſwer the Idea of the Underſtanding, no Perſon 
can judge otherwiſe of a Matter, than as he ap- 
peats to have.conceiv'd it; nor can he by any 
2 Law be compelPF' to a contrary Jlgment : 
ok ſuppoſe a Man to be in the wrong, yet a 
bare Injuntion and Command will never make 
him the Wiſer. Yet becauſe many Things eſcape 
a negligent Searcher, which offer themſelves to 


the notice of more curious Enquirers; and be. 


cauſe the Will may hinder the Underſtanding 
from contemplating fome Truth, by preſenting 
other Objects to tempt and engage its Care 

therefore an earneſt and affiduous Application of 
Mind is of vaſt uſe in confirming the Judgment; 
and conſequently thofe who are entruſted with 
a Care and Authority over others,ought to make 
all fair proviſion, for the aſfiſtance and direction 
of ſerious Meditation: and they may likewiſe 


Engage Men by the Sanction of Puniſhments to 


with diligence thoſe Means, which are moſt 

to diſpel the Clouds and Perplexities of 

ings, and to repreſent them in their Genuine 
Colours and Conditions. 

III. Farther, Since the Underſtanding performs 
tte Office of a Light in our Courſe of Action, 
And ſince when it doth not guide us aright, tis 

impoſſible but we ſhould loſe our way, we ought 


_— 


them preſent themſelves to the Mind; nor can 
e Will by any force binder the Underſtanding 


may poſhbly never have thought of dne or two 


of Action comrary to Natural Suggeſtions yet we 


to eſtabliſh this as a certain Principle, That there 
is both in the apprehending Faculty, and in the 
Judgment, a Natural Rectitude, which upon due 
attention given, will not ſuffer us to be deceiv'd 
in reference to Moral Things, and that neither 
of thoſe Powers are ſo far corrupted and de- 
prav'd, as to put us under a neceſſity of being 
miſtaken. For at the ſame rate it would follow, 
that becauſe a Glaſs ill cut preſents every Image 
in a diſtorted confuſion, and becauſe the Tongue 
when cover'd with the tincture of the Jaundice, 
is not able to diſcern the difference of Taſts, 
therefore rhe Senſes, to which thoſe Offices be- 
long, mult be in general pronounc'd fallacious and 
uncertain, Neither could it be _—_ ON us as 
Guilt, that we have done a bad Action, if we 
were not furniſh'd with a clear diſcernment. of 
Good and Evil ; and it would be the higheſt In- 
juſtice to impute that Error as fintul, which was 
yond our power to avoid or ſhake off. There. 
fore, unleſs we would utterly ſubvert and deſtroy 
all the Morality of Acting, we muſt by all means 
maintain, that the Underitanding of Man is na- 
rurally right and certain, and upon fufficient En- 
uiry and Meditation, do's always apprehend 
things clearly, and as they are in their own Na- 
ture and Conftiturion : And likewiſe that the 
Practical Judgment cannot prove ſo far debas'd 
and degenerare, (at leaft as to the general Pre- 
cept of Nature's Law,) as to excuſe the Acts 
proczeding thence from being imputed, as if they 
were eftetts of invincible Ignorance (þ) And 
here we deſire it ſhould be confider'd, that we 
are not debating what Power the Underſtanding 
has about Matters which d on peculiar Re- 
velation from G OD, or what it can perform in 
{uch Extraordinary Caſes , without the fingular 
Aſſiſtance of Divine Grace, becauſe this is the 
Subject and the Buſineſs of another Profeſſion. 
Neither are we concern'd to examin whether in 
Speculative Truths, requiring the moſt ſubtle dil: 
quiſitions of Mind, a Man may not thro ill In- 
formation, get ſuch firm poſſeſſion of a falſe 
Tenent, as not to be able to recover himſelf out 
of the Miſtake. But we are diſcourſing only a- 
bout the power of the Underſtanding, a8 it is 
imploy'd in ſquaring our Actions according to 
the dictates of Nature. And, as to e © = 
we conceive that there's no Man of proper Years, 
and Maſter of his own Reaſon, ſo deſperately 
dull and ſtupid, as not to comprehend, at 100 
the moſt general Rules of Natural Law, 
thoſe which are of the greateſt uſe in Common 
Life, and not to diſcern the agreement they bear 
to the Rational and the Social Condition of Man- 
kind. And tho' a Perſon thro' extam idleneſs, 


Precepts, or thro precipitate Raſhueſs may have 
fram'd wrong Opinions of Acting, ot by bad In- 
formation, or a Mind corrypied with vicious 
Courſes, may have call'd their Truth and Ne- 
ceſſity in queſtion, or have taken up other Rules 
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do not by any means acknowlege this Ignorance 
or this Error to be Inſuperable, ſo as to hinder 
the Imputation of Deeds conſequent on ſuch a 
Principle. For theſe Univerſal EdiQts are ſoclearly 
publiſhd and explain d, and fo cloſely interwo- 
ven with our Being, that no one can be overcome 
with ſo Brutal a Sortiſhnels, as not to be capable 
of apprehending and diſcerning them; fince to 
this Buſineſs there is not requir'd any fingular 
force of Wit, any peculiar ſnrewdneſs of Reaſon, 
but an ordinary portion of Natural Light is ſuf: 
ficient, provided that the Mind be nor vitiated 
and obſtruged by. ſome diſtemper. To which 
purpoſe Twlly's diſtinction about Folly and Mad- 
neſs is obſervable ; Fo/ly. (ſays (7) he) if afh/ted 
with a due ſtate of Health, is able to maintain a 
competent ſet of Duties, and io keep up in ſome 
manner, the Culture and the Methods of Common 
Life; but AN a perfett Diſeaſe, that quite 
extinguiſhes the Right of the Mind, and involves 
all its Objefs in a general Obſcurity. . , 

IV. The Judgment paſs'd on Moral Actions by 
the Underſtanding, as it is ſuppos'd conſcious of 


"XX giver, is commonly call'd Conſcience, which as 
tit either precedes or follows the Action, we may 
for diſtinction ſake, branch into Artecedent and 
Conſequent.: This laſt is the reflex Judgment of 
the Underſtanding, on things done or forborn, 
approving what's well, and comdemning what's 
ill, the Attendants of which are either tranqui- 
lity or reſtleſsneſs of Mind, according to the 
dickeren Teſtimony, it bears; and as it gives. us 
occaſion to expect either the Favour or the Dil: 
leaſure of the Legiſlaton aud either the Good 
ill, or the hatzed; of other Men (4). The 
former, coming before the Aion, informs: us, 
what is Good and what Evil, and conſequently 


here it is carefully to be obſexv'd , that the Con- 
ſcience obtains no other place in the guidance of 


= fince Laws only are he proper Rules of AKing. 
And therefore, if ang Man will attribute to the 
Practical Judgment, on to the Conſcience, any 
1 Force or Ability of directing us in our 

oings, owing neither to its Orginal nor its de- 
pendance on any Law, he will inveſt with a Le- 
gal Power the rain Fancy of private Men, and 
will bring the wildeſt Diſorder and Confuſion on 
the Affairs and Tranſactions of the World. For 
we muſt declare, that as far as our Diligence 
could reach in ſearching, the word Conſcience in 
this ſtrange ſence, is neither to be mer with in 
me Holy Scrip nor in the ancient Latin 
Authors: but it was firſt introduc'd by theSchool- 
wen, and has been maintain'd in theſe later A- 
ges by the crafty Caſuiſta, for the better ſecurity 
of Mens Minds and Fortunes, ta their own Autho- 


mme 


a Law, and therefore accountable to the Law- 


what to be done, and what to be omitted. But 


Human Operations, man with reſpett to its be. 
ing inſtructed in th") Knowlege of ſome Law, 


rity and Profit. But if we have regard to the 
true and genuine ſiguification of the Word, to de 
a thing againſt Conſcience, is nothing elſe, but to 
commit a voluntary Evil, knowing is to be ſuch, 
and is oppos'd to trangreſſing out of Ignorance 
and Miſtake. And this we mean by Conſcience 


in our preſent Enquiry, recovering it to its anci- 


ent import, and exploding the ne. Abuſes that 
have intruded on, its ſiguification. 3, 
V. Conſcience rightly inform'd is of: two 
ſorts z tor either ir clearly. underſtands that the 
Perſwaſion which it holds concerning ſome Per- 
formance or Omiſſion, is built on certain Frinci- 
les, or agrees with the Laws, which are the 
ule of Action and ot Conſcience; or elſe, it 
eſteems indeed its Perſwaſion as true and certain, 
and ſees no reaſon to doubt of it, tho it cannot 
reduce it to a formal Demonſtration; but on the 
contrary, relies chiefly on Arguments from Pro- 
babiliry. In the former Cale it is commonly 
term'd a Right, and in the latter a Probable Con- 
ſcience. Concerning a Right Conſcience this gens 
ral Maxim is.eſtabliſh'd, That every Voluntary 
Action its Suggeſtion, and the Omiſſion 
of any Action which it declares to be neceſſary, 
is Sin, and ſo much the more heinous Sin, as the 
Perſon had a more perfect knowlege of his Duty; 
becauſe a Tranſgreſſion under ſuch Advantag 
argues. 2 greater pravity and corruption 


| (1). * 
The difference of a Probable Conſcience from 
a. Right, we conceive, not to be in reference to 


* 


the truth of the Perſwaſion, but upon account of 


its 2 and Inability, to reduce this Truth 
artihcially into the exaQelſs of a Demonſtration; 
for which reaſon it has not ſo evident and unſha- 
ken a knowlege of its certainty. For (as the EG. 
gicians 2 nothing is-proballe in it ſelf;buit 

with reſpect to our Underſtanding, A » ns 
Rule. of Probability the greateſt part of Mankind 
are ſteer d and govern'd in their Proceedings For 
fem Perſons arè able to apprehend Human Duties 


as they flow from their hrſt Origine and Foun- 
tain, And moſt Men rely with ſo much Security 


on the Tenor of Common Life, on the unque- - 


ſtionable. Authority of unſuſpected Teachets, and 
on the manifeſt decency or conveniency of fach 
and ſuch Actions, chat they think it a ſuperfhiqus 
trouble to make a more curious enquiry into 
Keaſons and Foundations of them. In the ame 
manner as the greateſt number-of Artificers are 
ſatisfied with performing their Work by Inſtru⸗ 
ments Mechanically prepar d, and leave the Ma- 
thematicians to demonſtrate the Reaſons of their 
Operations. And Men are apt eſpecially to con 
tent themſelves with theſe probable Appearances, 
when the Propoſttion in debate is remiqyd at a 
vaſt diſtance from rhe firſt Principles,” and tee 
fore requires a tedious and troubleſome di 
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who have not run the Courſe of the Sciences, nor 
cultivated their Reaion by a Learned Inſtitution. 
Yet hence can be drawn no protection for that 
pernicious Probability mainrain'd by the later 
Caſuitis, and eſpecially by thoſe of the order of 
the Zeſuiſts, which 1efolves it ſelf into the ſole 
Authority of a ſingle Doctor, tho deſtitute of 
Reaſons, .and oppos'd by all other Judgments. 


For this Principle tends to the utter ſubverſion 


of all Morality, and ſeems deſign d only for the 
keeping under the Sences and Conſciences of 
Men, and making them depend entirely on the 
leaſure of the Priefis: as has been prov'd at 
— by others (*). We need only obſerve far: 
ther, that they act not at all, fairly when they 
confound Probability of Fact, with Probability 
of Fact, and of Law. For indeed, in Matters of 
Fact the Authority of one Great and Credible 
Perſon, may raiſe a probable Preſumption, and 
obtain at leaſt half the force of a full Proot- 
But in defining Matters of Law, twould be the 
higheſt abſurdity and 'Taſhneſs to attribute fo 
much to the declarations of one Man,not ground- 
ed on good Arguments, and at. the ſame time 
contradicted by Perſons of equal rank and power, 
as that itſhould be ſafely admitted for the ſquare 
and ſtandard of Acting, 4 6294 
VI. For the Information and Direction of a 
Probable Conſcience, there are many Rules com- 
monly laid down, concerning which our Opinion 
is this, That they take place only where there 
ſeems to be a claſhing between ſtrict Law and 
guy z Or when both ſides of the Queſtion are 
alike free from the Obligation of the Laws; yet 
ſo as that one of them may ſeem to approach 
nearer to Honeſty, or may appear more likely to 
produce ſome Convenience or Inconvenience than 
the other, For in Matters abſolutely determin'd 
by the Command or Prohibition of ſome Law, 
there is no room left for ſuch a free choice, as 
that we may reject one fide and take the other, 


becauſe Poſitive Laws will not be ſatisfied with 


Equivalents, but demand a punQual Obedience 
to their Decrces. And therefore this Freedom of 
Election mult be confin'd to Ind ifferent Things, 
to which the Laws do not extend their Sphere 
and Authority. The chief Rules are theſe: 

1. In a Probable Conſcience two Opinions be- 


ing propos d, neither of them contrary to the 
Laws, one of which is founded on better Rea- 


Tons, the other is the more ſafe; either of the 


two may be tollow'd without blame. 

2. Two Opinions being propos'd, of which one 
is built on weaker Reaſons, the other is the more 
laſe, the latter ought juſtly to have the prefe- 
rence. | | 

3. In a Probable Conſcience a Learned Man 
may follow that Opinion which ſeems to him ro 
have the greateſt degree of Probability, tho” per- 
haps it may appear different to others: — 
is under apprehenſion of incurring ſome incon- 
venience or damage upon account of diſſenting 


trom the Common Judgment. 8 

4. An Unlearned Man may ſafely follow the 
Authority of Wiſer Perſons. - 

5. A Subject, or one pluc'd under the Com- 
mand of othzrs, may, upon the Order of his Su- 
periors, fairly do a thing which he knows for 
certain not to be unlawful, rho* in his private 
Judgment he do's not think it very probable that 
it ought to be done. | 

6. In Things of little moment and concern, if 
there are Probable Arguments alledg'd on both 


hands, either fide may be taken. 


7. In Things of great moment , if there ariſe 
Probable Arguments on both fides, the ſafer part 
is to he preter'd, or that from which there can- 
not follow ſo great an Evil, tho* we are never fo 
much miſtaken, as there might have done, had 
we err'd in the oppoſite Opinion. © 

VII. To proceed; Tho' according to our pre- 
ſent deſign, we are engag'd only to treat of what's 
Good, and what Evil, what Juſt and what Un- 
juſt ; leaving the enquiry about Things Profita- 


ble and Unprofitable to another part of Know- 


lege, yet it will not be much out of the way, it we 
here conſider in ſhort, what Rules the Under- 
derſtand ing ought to have regard to, in Delibe- 
rations concerning Ulſefulneſs and Convenience. 
Eſpecially becauſe the Directions already laid 
down, depend very much on theſe, rhe Profit or 
Advantage of Things bearing a great torce in 
our Proceedings; according to that of the Apo- 
{tle, 1 Cor. VI. 12. Al things that is, all things 
which he had been there ſpeaking of) are latoſul 
for me; but all things are not expedient, And 
in Civil Buſineſs, Affairs are many times com- 
mitted to the ſole Wiſdom and Conduct of the 
Perſon employ'd, in which Caſes a Man is con- 


ceiv'd to have aQted ill, if by Imprudence or 


by Negligence he has taken the leatt profitable 
Courſe. In Debates therefore ariſing about ſuch 
Things to which we are not bound by any Neceſ- 
ſity, or any determinate Obligation, (for Neceſ- 
lity excludes all deliberation and debate, and de- 
terminate Obligations leave nothing to the Agent 
but the duty of Execution ;) this is laid down 
tor a Foundation, that nothing be undertaken 
from which in Moral eſteem (or as far as tiu- 
man foreſight can pierce into the Otſcurity and 
Uncertainty of Future Events,) there -do's ſeem 
likely to follow as much Evil as Good, or more 
Evil than Good. The reaſon ot which Maxim 
is evident. For as much of Evil as any thing has 
joyn'd wich it, ſo much ir loſes ot its Goodnels, 
and conlequently when the Good and Evil are in 
Equal Degrees, the former is ſwallow d up by 
the latter, and the Thing is depriv'd of the Na. 
ture and Denomination of Good. Hence that 


Field is reckon'd very unprofitable, which dos al 


not in the value of its Fruits exceed the Charges 
of the Tillage (). For thote Matters which 
make the Subjects of ſuch Deliberations as we 
are now ſpeaking of, are undertaken purely on 
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a 


account of the uſe and advantage which may 
accrue to us from them (x). As Corallaries from 
this General Truth, we may ſubjoyn the three 
Rules eſtabliſh'd by Grotius (0) : 1. If the Thing 
under debate ha antqual efficacy or ability for the 
production of Good and Evil, that is, it we may 
as eaſily gain as loſe by it, we may then venture 
on it, when the Good Conſequence is a greater 
Good, than the Ill Conſequence is an Evil : chat is, 
1 if we are like to gain more by being ſucceſsful in 
the Attempt, than we can loſe it we prove un. 
ſucceſsful. Thus it would be no raſhneſs or im- 
| prudence to hazard ten pounds, ſuppoſe in a 
dangerous Adventure, if we may get an hundred, 
it the Chance prove fortunate (5). 2. If the Good 
and Evil which may proceed from the thing in de. 
late appear equal; ce may then chuſe it with this 
pro. that it has a greater efficacy or ability 
for producing the ood, than the Evil: that is, if 
tis more eaſie that Gain ſhould ariſe from it than 
Damage. In wh th point we cannot omit the 
noble Argument of Arnobirs (q); Since this 
(ſays he) 2 the condition of future things , that 
they cannot 'be felt or held by any anticipating 
touch, is it not much the clearer Keaſon of 1wo 
= Uncertainttes, the expettation of which is equally 
doubtful,- rather to believe that which brings ſome 
hopes along with it, than that which affords none? 
Tor in the former Caſe there can be no danger, 
_ ho the Matter expected never come to paſs : 
Bt in the latter we incur the higheſt Damage, if 
= hat we disbelieved ſhould not prove a falſity in 
the final event of things (t). 3. If the Good and 
Evil ſeem to be unequal, and the ability of the 
== :hing io produce them not leſs unequal, than we 
= muſt determine our choice by one of theſe tuo Con. 
ditions, either thit the ability for producing Good 
compar'd with that for open the Evil, be 
greater in proportion, than the Evil it ſelf is 
compar d with the Good : that is, if the Exceſs of 
Evil be leſs than the ability for producing Good; 
er if the Good be greater compar'd with the Evil, 
than the Ability for producing the Evil, compar'd 
SS 2c:1þ that for producing the Good : that is, if the 
power and ctticacy which ſeem to incline to- 
8 wards the production of the Evil, be leſs conſi- 
derable, than the degree by which the Good ex- 
cceds the Evil. To which we will add this 
bourth Rule, That where both the Good and the 
ll ettect of a Thing, and likewiſe its ability for 
producing of both remain uncertain and undeter- 
ind, tis the part of a wiſe and cautious Man, 
EF Is abſtain from ſuch a Matter, unleſs he is driven 
on it by urgent Neceſſity. | 

VIII. When the Judgment of the Underſtand- 


— 1 r 


ing is at a loſs, and cannot diſcern whether a 
Thing be Good or Evil, and conſequently whe- 
ther 1r ought to be pertorm'd, or omitred, we 
call this a Doubtful Conſcience. Concerni 

which this Rule ought to be obſerv'd, That as 
long as the Judgment cannot by the force of any 
Arguments be inclin'd to one ſide more than to 
the other, the Action is to be ſuſpended;and that 
therefore, he who proceeds to do a thing about 
which his Conſcience ſtill hangs in an æuilibri- 
um commits a fin ; becauſe as much as in him 
lyes, he has tranſgreſt a Law. For he declares 
his Mind to this effect, I am not indeed certain, 
whetber or no this Attion is repugnant tothe Laws; 
but whether it be or no, l am reſctv'd to undertake 
it. *Tis good Advice (fays (£ ) Tully) to forbear 
doing a thing, where we doubt whether it be fair 
and juſt, or foul and injurious : For when we are 


certain the thing 3s je „ we have clear light and 


guide 10 proceed by; but to aff with an vn pee 


judgment, do's not free us from the Thoughts and 


Intentions of offering an Injury. Grotins (t) ſays 
that this Rule, of autaine Hom a out AB 
on, do's not hold when we are oblig'd to do either 
this or that, and yet are unſatigſi d in either, whe- 
ther it be juſt or not; for then we are allow'd 1d 
chuſe that fide which appears leſs Evil or Unjuſt, 
For whenſoever we are under a 1 in mating 
a choice, the leſſer Evil aſſumes the 4 

Good. This Obſervation, we think, ought rather 
to have a place in Evils of Damage, than in thoſe 
of Morality ; becauſe in the former it is reckon'd 
a Gain and an Advantage, to avoid a greater Evil 
by admitting a leſs. But it cannot be applied to 
Moral Evils,viithouta very dextrous Conſtru&ion, 
Properly ſpeaking, theretore, of two Moral Evils, 
neither is to be choſe. Yet it frequently happens, 
that two Laws, either both Affirmative, or one 
Affirmative and the other Negative, ſhall ſeem 
to claſh with one another, ſo that we cannot fa- 
tisfie both at the ſame time. In this Caſe ignorant 


Perſons are apt to fancy, that a Compariſon is 


made between two Evils, or Sins of Omiſſion; 
and that we are to do that, which it would have 
been the greateſt Sin to have left undone. But 
in reality, we do not here of two Sins chuſe the 
leſſer; bur that Action which without this claſh- 
ing and interfering had been a Sin , now ceaſes 
to be ſinful, when we are oblig'd to à contrary 
Duty, by the force of a ſtronger Law. Thus, 
for example, when there ſeems to be a claſhing 
between the Affirmative Command, Give Amt, 
and the Negative, Do not Steal, without doubt 
we muſt not be guilty of Thievery to gather Mat- 
ter tor our Alms, according to that of the Apo- 
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(n) Xenophon, rer. Grecar.l. 6, They are very fat from deſerving Commendation, who, having carried off Glory and Victory from ma- 

my Encounters, do ſtill continue to engage, 'till being at length ſhamefully overcome,they loſe their former Honour and their former Labour. 

Te Caſe. ii the ſame with thoſe Gameſters, who once meeting with a run of Good For tune, are entit'd to venture an, til they loſe double 
0 their former os and, in concluſion, are commonly Beggars. Theſe Examples ought to wann ws in our Martial Aﬀairs, that we 

Juffer our jj te be drawn into ſuch a Combat, where we mu | 
| * b Par labor atque metus pretio majore petuntur. 
ö —— An Equal Labor for a Greater Prize; 1 1 9 
Two things propos d, one plain and evident, the other doubtful and perplex d; would it not be ridiculous for you to 

beyond diſpute, and to chuſe that which is controverted and uncert . ' 
Cp) Comp. Epifet. Enchirid. c. 35,35: 
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of heceſſity either win all or loſe all, 


(3) La 
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ſtle, We muſt not do Evil, that Good may came of 
it. Vet in this Caſe, not to give Alms, is not 
properly a Sin, becauſe Affirmative Precepts ex. 
ert not their torce of Obligation, when there re- 
mains no ſupply of Matter to furniſh out the 
Action. So again, when a claſhing is made be- 
tween the two Affirmative Precepts, Obey God, 
and Obey the Magiſtrate, no queſtion but we 
ought to obey God rather than Men (): not be 
cauſe of two Evils the leaſt is to be choſe, but 
becauſe it is not an Evil to deny Obedience to 
the Magiſtrate, when it cannot be given without 
violating the Duty we owe to God. For a weak- 
er Obligation always yields to a ſtronger, when 
both cannot be fulfill'd together. 

IX. To a Doubtſul Conſcience a Scrupulom one 
is nearly related; and this is, when the Judg- 
ment of the Underſtanding is poſſeſs'd with an 
anxious fear, leaſt the thing which we fancy to 
be Good, ſhould prove Evil, or vice verſd. Now 
when ſuch Scruples are founded on probable Ar- 
guments, the Action is to be ſuſpended, till they 
can be taken away and clear'd up, either by the 
force of Arguments, or by the Authority of Wiſe 
Men: but when they proceed only from a Me- 
lancholy and a Superſtitious Softneſs and In- 
diſcretion, they are by all means to be diſcoura- 

ed, and forcibly driven out of our Thoughts. 

herefore tis a good Remedy which Cartes (w) 

eſcribes againſt Fluctuation of Mind, and the 
Birings of Conſcience which precede an Action, 
to accuſtome our ſelves to the forming of certain 
and determinate Judgments of all Things that of- 
fer themſelves tous. But we muſt adviſe farther, 
that theſe Jadgments ought to be drawn from 
Genuine and Solid Science, or from the Doctrine 
of the Laws of Nature, and from the Chriſtian 
Religion, purg'd from the vain Additions of Su- 
perſtitious Men. For tho without this Security, 
the Mind may indeed be ſo far harden'd, as not 
to perceive its own Uncertainty, or the Pains of 
Conſcience, yet ſuch a firmneſs and obduracy is 
neither of long continuance, nor free from the 
Imputation of Sin. Whence we cannot approve 
of the latter part of Des Cartes's Preſcription , 
where he tells us, We ſhould always think our Du. 
ty is diſcharg'd,goben we have done what we judg'd 
beſt, altho* we have made the worſt Judgment that 
can be. For this is not to cure the Diſeaſe, but by 
an ill temper'd Opiate, to bring a drowſineſs and 
ſtu ily on the Mind. 

K hen the Knowlege of the Underſtandin 
is wanting as to the Performance or the Omiſh- 
on of any Thing, we call this Ignorance. Which, 
as far as concerns our preſent Deſign, may be di- 
vided, either with reſpect to its Influence on the 
Aion, or with reſpect to its Origine. With re- 
ference to the former, it is of two ſorts, one' be- 
ing the Cauſe of the Thing ignorantly done, and 
the other not. The firſt may be call'd EHcacious, 
and the other Concomitant. The firſt is the Ne- 


dt. A Mo. ao 


gation of ſuch a Knowlege in the Underſtanding, 
which had it been preſent, would have hinder'd 
the Action. Such was Abimelech's Ignorance , 
Gen. XX. 4, 5. who, had he known Sareb to 
have been Abrabam's Wite, had never entertain'd 
any thoughts of taking her for himſelf. The 
latter is a Negation of ſuch a Knowlege in the 
Underſtanding, as would not have hinder'd the 
Fact, ſo that the Man, tho' he had known what / 
he was indeed ignorant of, yet would have 
done the thing nevertheleſs. As ſuppoſe a Man 
ſhould kill his Enemy by a chance blow, whom 
he would otherwiſe have kill'd, had he known 
him to be in that particular place, where he now 
threw his Weapon caſually, and without any in- 
tention of Hurt, Thus the Boy who flung a 
Stone at a Dog, and by miſtake hit his Mother- 
in-law, and kill'd her, ſaid, Tawroualor ,“²“ xa 
Ao Beads), Fortune had a better aim than I. Some 
diſtingyith theſe two Species's of Ignorance,in this 
manner ; that what is upon the former ſhall be 
ſaid to be done out of Ignorance, what by the 
latter, to be done by one that is Ignorant. Let 
even in the latter caſe no Murder, according to 


the ſtri& pd er ſenſe, is committed. For 
e 


thoꝰ that ill on of Mind was in it ſelf vi- 
tious, yet it contributed nothing to the Fact. 
With reference to its Origine, Ignorance is divi- 
ded into Voluntary and Irvoluntary. The former 
is by ſome term'd Conſequent and Vincible, the 
latter Antecedent and Invincible. The former, 
whether it be directly affefed, or proceeds only 
from idleneſs and unattention, is when a Man 
knows not that which he could, and - ought. to 
have known : the latter, when a Man knows not 
{ſuch things, as he had neither Ability nor Obliga- 
tion to know. This Invincible Ignorance, is eicher 
ſuch in it /elf,and not in its cauje, or elle both in 
it ſelf, and in its cauſe too. The former is, when 
in doing a thing a Man is not able to overcome 
the Ignorance from which it proceeds, and yet 
is in fault for falling into that Ignorance. Thus 
n when a drunken Man commits a Sin, 
he do's not know what he is doing, yet he is 
culpable for not knowing it. The latter is, when 
a Man not only. is ignorant of ſuch things as 
could not be known before the Action, but is al- 
ſo free from any blame upon account of his 
falling into that 1 his continuing in it. 
On this Point is obſervable what Ariſtorie has 
ſaid in his Ethics, Book III. Chap. 1. and what 


g Euftathius has commented on the place. Where 


he diſtinguiſhes between what is done by one be- 
ing Ignorant, and what is done out of Ignorance. ; 
For Inſtances of the former, he brings the Actions 
of a Drunken, or of an Angry Perſon: for ſuch 
Men, tho they often know not what they do, 
yet the Ignorance is not the Cauſe of their Act- 
ing, but the Drunkenneſs or the Anger, of which 
twas in their power to decline the former, and 
to reſtrain the latter. He adds farther, that thoſe 
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Perſons cannot be [aid to do a thing unwittingly, 
who {in upon account of knowing what was to 
be done, or what to be ayoided, which Ignorance. 
RE he call's Ignorance in Elettion, or Ignorance of U. 
niverſals : tor theſe every Man was oblig'd to 
WT know. But that Ignorance of Particulars, is the 
54 thing which renders an Action capable of being 
BW conſtrued involuntary. Theſe Particulars are, 
wbo, what, about what, and in what, with what 
= 1nftrument, for what Cauſe, and by what manner. 
all theſe no Man in his Senſes can be ignorant 
of together, becauſe he is at leaſt apprehenſive of 
nis own acting, and therefore can feſolve the firſt 
Qveſtion (/o?) But in all the other Circum- 
ſtances Ignorance may intervene. Thus Perſons 
who ſay what they did not intend , alledge for 
tte ſame is the Caſe, of a Man who intendi 
to ſhow his Friend ſome N Engine, ſhoul 
let it go off, and kill him. An Inſtance of Igno- 
rance about what, and in what (which are the 
ſame thing) may be, when a Man kills his own 
Son, miſtaking him for his Enemy. Ignorance 
of the Inſtrument, is, ſuppoſe a Man ſhould throw 
a pointed Spear at another, and kill him, taking 
it to have had no Point. For what cauſe comes 
do be confider'd in Ignorance, in ſuch a Caſe as 
this, ſuppoſe a Man ſhould apply a Remedy to 
Another with defign of preſerving his Health, 
and the Remedy ſhould ( againſt his Knowlege ) 
prove Mortal. The laſt Circumſtance is in what 
anner; as if a Man in teaching another ſhould 
RE intend only to give him a flight Blow, but ſhould 
by accident deſperately wound him. The Roman 
Lawyers have treated undera peculiar Head con- 
= cerning Ignorance of the Law, and Ignorance of 
be Fall. But they did not conſider Ignorance 
ſo much for the force and uſe it had in Moral 
ions, as for the influence it had on Matters 
of Right, and as it made for the keeping, or ac- 
I auiring or loſing of any Legal Poſſeſſion or Qua- 
lication. But their numerous Reaſonings about 
both kinds, may be reduc'd to this ſhorc Iſſue, 
hat Ignorance of the Law, is for the moſt 
$8joyn'd with ſome degree of Culpable Neligence, 
but Ignorance of the Fact is not; and that there- 
ore Equity direds us to interpret the former to 
th: Man's prejudice, and the latter not. 
KI. When not only a Knowlege of the Truth 
55 wanting in the Underſtanding, but a falſe Per- 
5 vation has intruded into its room, which paſſes 
t felt for Truth, then we ſay a Man has an E/ 
_ 9s Conſcience, or that his Mind is poſſeſt b 
00 Error. This Error, is (like Ignorance ) ei- 
her Vincible or Invincible. The former is that 
hich a Man could and ought to have overcome, 
dy applying ſuch Diligence as is morally poſſi- 
le, or as the common Condition of Humanity 
1 and — 3 is ſuch as a Man 
ould not uiſn by all Diligence morall 
able. Where j — 922-0 — 4 a 
pprove ot that faying of the Emperour Antoni 
Book IX. Chap — 
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excuſe that they know not zoþat they ſaid. And 


43. Whoſoever ſins, do's in 


that decline from his propos d end, and is certainly 
deceiv'd (x), yet if the Error were not infupera- 


ble, the ill actions proceed ing from it cannot be 


exempted from the number of Sins properly ſo 
call'd, nor ought to be pardon'd in groſs by a: 
promiſcuous Indulgence. _ WE 
XII. Bur it ought eſpecially to be remark'd; 
that Error has ditterent Effects in Actions, which 
a Man may undertake or omit as he pleaſes, or 
the exerciſe of which is left to his Free- will; 
and in ſuch Actions, as are injoyn'd or forbidden 
him by the Law or the Command of a Superior. 
In the former kind of Actions, the Error is ſup- 
pos d to intercept our Conſent: And therefore 
thoſe Conſequences do not flow from it, which 
are otherwiſe apt to follow on ſuch an Action 
as we have thus conſented to; eſpecially if the 
Error did not ſteal on us thro* Supine Careleſs: 
nels and Neglect. And therefore in Bargains an 
Error about a thing, or about its quality, upon 
proſpect of which a Man was induc'd to come to 
ſuch an Agreement, renders the Bargain void. 
For in this Caſe the Man is not conceiv'd to have 
agreed abſolutely, but upon ſuppoſal of the pre- 
ſence of ſuch a thing or quality, on which, as on 
a neceſſary Condition his Conſent was founded: 


and therefore the thing or quality not appearing; 
the Conſent is underſtood to be nul and Highs 


Qual. Which Point ſhall be diſcuſsd more ful- 
ly in its proper place. +25 2 
XIII. But the Caſe ſeenis to be very different 
in Neceſſary Actions, or in ſuch as are commands 
ed or forbidden by a Superior. Where we muſt 
firſt enquire, whether the Error ariſes in the The. 
ory, or in the Practice; that is, whether a Man 
entertains a falſe Opinion concerning the Neceſ- 
ſity of ſome Actions, thinking thoſe ought to be 
omitted, which ſhould have been perform'd or 


vice verſd; or whether ſome Error occurs in the 


very-exerciſe of an Action, by means of which 
the Action is not applied ſo rightly as it ought 
to have been. The former kind of Errors do not, 
in our Judgment, at all hinder the Imputation of 
an Action to the Agent, according as it ſhall ap- 
pear to agree or diſagree with the Rules preſcrib'd 
him; becauſe they muſt upon all accounts be e- 
iteem'd ſuperable. For he that would reſtrain 
the Actions of another by a Rule, ought at the 
ſame time to make a ſufficient declaration of his 
Will, that it may be clearly known by the Petſon 
whom he is to oblige. For otherwiſe tis the 
moſt unjuſt thing in the World to require obedi- 
ence to a Law, when eithex the Law is unknown, 
or the diſcovery of irs ſence exceeds the Capa- 
cities of thoſe whom it afte&s. Therefore, if 
a Man Errs in Theory, that is, if he fancy a thing 
ro be commanded which is really forbidden, ot 
vice vers, he is ſupposd not to have apply'> 
ſufficient diligence, and therefore he cannot refuſe 
to bear the Imputation of Faults committed up 
on ſuch an Error. This Doctrine is by ſome Ca- 
ſuiſts thus explain'd in other words. If the Con- 


ſcience entertain 4 vincible Error about an Evil 
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Thing, the Man fins, as well if he acts for it, 
as if he acts againſt it. That is, if he has ; m4 
ſwaded himſelt that an Action was commanded, 
which was indeed forbidden, or that an AQtion 
was forbidden, which was indeed commanded, 
he fins by performing the former, and by the for- 
bearing the latter : becauſe ſuch a performance 
and ſuch a forbearance are repugnant to the Law, 
but the Actor might and ought to have known 
the Law, according to its true import and figni- 
fication, And yet the ſame Man has fin'd 
no leſs, if he has forborn an Action, which was 
indecd forbidden, but by him believ'd to be com- 
manded ; or it he has perform'd an Action really 


commanded, yet ſuch as he imagin'd to be for- 


bidden. For tho' in theſe Caſes there be no 
external Acts repugnant to the Law, yet becauſe 
the Man thinks his talſe Notion and Conſtructi. 
.on of the Law to be right, therefore the contrary 
Intention ſhall be imputed to him as Sin. For 
the Evil Intention of the Actor makes the Action 
appear Evil, at leaſt with reſpe& to the Actor 


himſelf. From all which it appears, that from 
an Erroneous Judgment no Action can proceed 


which may be imputed for as good and right to 
the Actor, and that when a Man is fa/ſly per- 
ſwaded that ſuch a thing is unjuſt, the _ is 
unlawtul for him to do, ſo long as his perſwaſion 
ſhall continue uncorrected (9). 

XIV. But if a Speculative Error be entertain'd 
concerning a thing indifferent, that is, if a Man 
ſhould be perſwaded that he ought to do, or to 
omit ſomewhat, which was indeed left free on 
both ſides, he will only fin if he acts contrary 
to what this falſe Opinion ſuggeſts upon account 
of the pravity of his Intention, but he will not 
fin it he acts according to the directions of his 
Error. For inditterent things are plac'd without 
the bounds of the Law; which cannot be tranſ- 
grels'd by their performance or omiſſion: And 
that Error appears very harmleſs which do's nor 
give occaſion to a Sin. Yet it is plain, that 
Actions undertaken upon the Motions of ſuch an 
Error, cannot obtain thoſe good Effects which 
otherwiſe follow the like Inſtances of Obedience 
to the Laws: Thus if a Legiſlator had conſtituted 
ſuch a Reward to thoſe who comply'd with his 
Injunctions, this Reward could not be challeng'd 
by one, who thro? Error and Miſtake ſhould have 
obſerv'd ſome indifferent things, fancying them 
to be politively determin'd, and legally enacted. 
XV. But *tis much more uſual that an Error 
ſhould intervene in the practiſe and exerciſe of 
Actions commanded by the Laws: As ſuppoſe 
the true Object of the Action ſhould be remov'd, 
and another ſubſtituted in its place; or if we 
ſhould miſtake the time or place of the Execu- 
tion enjoyn d. Such Actions as they are not fol- 
. low'd, by thoſe Effects which are otherwiſe due 
to Actions 1ightly applied; ſo neither are they 
attended with the Effects proper to bad Actions, 


a 


becauſe the Error was not contracted by any 
Culpable Negligence. Which ſome Authors thus 
expreſs in other words, An Intervening Error 
hinders the Action from being impured on either 
fide, making it neither Good nor Evil (Z). Thus 
tho otherwiſe you would be freed from your 
Obligation by paying a Man what you owe him, 
yet ſhould you pay him undeſignedly, and by 
pure miſtake, you will not indeed have commit- 
ted a fin, but you will by no means have can- 
cell'd the Obligation. Thus, when a Man has, 
with an honeſt Intention, tho' with an inconfide- 
rate Liberality conferr'd a Kindneſs on a Wick- 
ed Perſon, who will abuſe it toward the main- 
taining of his Diſorders; he cannot at all boaſt 
of having done a good Action, yet he ſhall be 
excus'd trom any ſhare in the Conſequent Wick- 
edneſles, and not be reckon'd to have contributed 
any thing toward their Commiſſion. But when 
ny re has been particularly commanded, to dif. 
cover and obſerve preciſely the Object, the place 
or time of acting, it will be a hard matter for 
him to eſcape the imputation of thoſe Effects 
which ſhall proceed from the ill applied Acti- 


on, unleſs he can demonſtrate his Error to 


have been Morally inſuperable and unavoidable. 
Thus if you give your Servant a ſtrict Charge to 
wake you at ſuch a certain hour of the Night, 
it will not ſerve him for an excuſe of his default 
to ſay, that he miſtook in telling the Clock; 
yet it by any Caſualty the Clock went wrong, or 
was out of order, the Servant ſhall be free from 
all offence and blame. | 
XVI. It frequently happens too, that an Error 
intervenes in the Exerciſe of a bad Action, while 
the Actor miſſes the Object at which he aim'd. 


In which caſe, the Malice of the Accor ſhall con- 


tinue the ſame, as if he had not miſtaken, but 
the Action it ſelf ſhall be eſteem'd more or leſs 
heinous, the Object is on which it 
caſually lighted. Thus a Perſon who intending 
to kill his Enemy, accidentally kills another Man, 
ſhall be nevertheleſs guilty of Murther (a). Vet 
the Murther ſhall receive more or leſs aggravati- 
on, according to the dignity or meanneſs of the 
Man, who has been ſo untortunately flain. Hi. 
therto muſt be referr'd the Caſe of a» Man's 
killing another out-right, whom he intended on- 
ly to wound, or to hurt in a leſs degree: for 
here the Fact it ſelf muſt be the Rule to go by 
in Judgment : But when in the Exerciſe of a faul- 

Action, a Man by miſtake lights on a lawful 
Object, ſuch an Action will be no farther Evil, 
than as it flows from an ill Intention in the A- 
Qtor ; ſo that this Error ſhall hinder the Fact 
from coming under the name of the Vice defign'd 
to be committed. And therefore that ſaying of 


Seneca (b) will not hold, at leaſt in Human Courts 


and Conſideration, That if a Man lies with his own 
Wife, fancying ber to be anothers, the Man ſhall 
be an Adulterer, tho the Woman be no Adulterefs. 
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Who'd brand Miſtake with the foul name of Sin ? 
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Laws of Nature and of Nations. 


CAP. IV. 
Of the Will of Man, as it concerns Moral Aﬀions, 


HE moſt Wiſe Creator being pleas'd to 
T make Man, an Animal governable by Laws, 


7 


43 for this purpoſe implanted a Will in his Soul, 
as an Internal 


| {s of his Actions; that the 
Objects bein and i 
might by an Intrinſick Principle, and without a- 
ny Phyſical Neceſſity move it ſelf towards them, 
and might chuſe that which ſeem'd moſt agree 
able had convenient, and reject that which a 
rd unſuitable and incommodious. The W 
is concern'd to govern Human Actions by the Ad- 
miniſtration of two Faculries, * one of which it 
is ſaid to act ſpontaneouſly, and by the other free- 
Io Spontaneity, if we may ſo ſpeak, are at: 
tributed certain Acts and Motions, of which ſome 
are interior, commonly call'd eliciti, others ex- 
terior, generally term'd imperati. The former 


gare ſuch Acts as are immediately produc'd by the 
Wil, and terminated in the ſame Power. 


me 
of theſe are imploy d about the End, as Volition, 
Intention, and Fruition; others about the Means, 
as Conſent, Election, and Uſe. Volition is that 
Act of the Will, by which it is „imply carried 
toward ſome End, without regard had whether 
the End be preſent or abſent ; or that Act by 
which the End is _— approv'd of. Others 
call this the Will of Simple Approbation, by 


which a Thing is underſtood to agree with the. 


Nature and Inclinations of ſome Perſon, tho he 
has not yet actually and effectually mov'd himſelt 
towards the producing or obtaining of it. I. 
tention (or Progreſis) is a deſire efficacious toward 
the obtaining 4g end; or it is an Act of Will, 
by which it effectually tends toward an abſent 
End, and endeavours actually to produce or to 
acquire it. This Act being joyn'd with the Hopes 


and the Attempts of procuring an End, we may 


eaſily conceive what fort of Things it is imploy'd 
about: and they to be ſure, muſt be things poſ- 
lible in themſelves, and things in our power; as 
Ariſtotle (c) has more largely obſery'd. For it 
enters into the very definition of Intention or 
Ilegwesns, that it be made with Reaſon and with 


propos'd and known, this Power 


has not been taken, or when the hurry of the 
Affections has created a Confuſion and Diſorder 
in the Reaſon. 
light of the Will in the end now obtain'd and 
preſent to it. To which is oppos'd Repentance, 
or an Averſion (commonly joyn'd with Shame or 
Grief ) to ſomewhat which we have before de- 
ſign'd or affected. Conſent is our ſimple Appro- 
bation of Means, as we judge them proper for 
our Work: and theſe Means when they are 
plac'd within our reach and power, imploy the 
two remaining Ads mention'd in our firit diviſi- 
on; for Elettion determines, and U/e applies them 
to the compaſſing of the End propos d. 

Thoſe Acts are call'd Imperati or enjoyn'd, 
which are perform'd by other Human Faculties 
upon the motion and appointment of the Will. 

II. Liberty is a Faculty of the Will, by which, 
all Requiſites of Acting being given, it may ou 
of many propos d Objects chuſe one or more, and 
reject the reſt; or if one only Object be propos d, 
may admit that or not admit it, may do or not 
do it. What we call the Requiſites of Acting, 
{ome expreſs by the ſingle term of Occaſton, now 
from theſe the laſt determination of the Agent is 


conceiv'd as à diltin& thing, which being added 


to the other Requiſites, we immediately proceed 


Eruition is the Reſt or the De- 


to Action: and therefore thole Requiſites men- 


tion'd in the definition of Liberty, do not include 
that ſhare which the Man himſelf bears in the 
Action, but are contra-diſtinguiſh'd to it. But 
more particularly, we call the Faculty of chu- 
ſing one or more out of many Objects, 
Specification, or of Contrariety, and the Faculty 
concern'd in the Admiſſion or Rejection of one 
only Object, Liberty of Contradiclion, or Liberty 
of Now L. 1 | "Mi 
Now Liberty is ſuppos'd to ſuperadd to Spon- 
taneouſneſs, A an 8 Acts as to 
their Exerciſe; ſo that the Will is not oblig'd 
neceſſarily to exert one of its Acts, as do deſire 
or refuſe : for tho? in general it is impoſſible but 
that it ſhould affect Good, and retuſe Evil as 


iberty of 


Thought. Though there be many Degrees of «ch, yet in reference to any particular Obj 


Intention, with reference to its different height propos'd, it may determine on which fide it plea- 
and force; yet as far as concerns the Occaſions les, tho? perhaps, it may ſeem to have a greater 
and Purpoſes of Civil Life, tis ſufficient to di- propenfion toward the one than toward the other. 


vide it into Plenary and Semi-plenary. The for- Another thing that Liberty ſuperadds to the No» . 
mer is that by which the Will determines on any tion of Sponraneouſneſs, is the freedom of Deter- 


thing after a full Examination of the Matter, mination, ſo that the Will may upon an Inter- 
and without being driven to it by the Violence of nal Impulſe and Motion, exert either of its Acts 
the Faſhons. The latter, when due deliberation of wiſhing or loathing, juſt in ſuch a place, and 
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(e) Ethic. L. 3. c. 4. Clecf ian is concern'd only about thoſe things, which are in our per. Every Man th to do that alone 
which be imagines himſelf able to compaſs. Again Erbic. I. 5. c. 3. „ hat is already dme, cannot be the object of aur chnice and purſuit: 
for no Man conſults of what is paſt, — what is to come, and u changeable or conting:nt. Whereas what is already gone cannot be 


| lter'd or recall,d. And as Agatho well ſays, it is beyond the Power of God hom elf, to undve what hath really been dome, 
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28 : 0f the Laws of Nature and of Nations, CH a Þ. IV. 


at ſuch a time. We muſt add farther, That tho' the 
Reaſon, which makes a thing deſired or avoided, 
do's not depend upon the Will, but upon the 
Condition of the Object, according as it bears 
the Face of Good or Evil; yet that Appetite and 
that Averſion, which thus follow the Appearance 
of the Object, are not of ſo much force and ſway, 
but that — ſtill remains in the Will a Liberty 
whether or no it ſhall determinate it ſelf to any 
external Act about ſuch an Object: eſpecially 
ſince ſuch an Evil thing may bear the countenance 
of Good, and 1 be defirable , as long 
as it ſhall be ſer in oppoſition to a greater Evil. 
And therefore to refure that Notion of Hobbs's 
de Homine, Cap. XI. & 2. That Appetite and A. 
verſion neceſſarily follow our pre-conceprion of 
ſome Pleaſure, or of ſome uneaſineſs likely to, 
rocezd from the Object, no room being thus left 

r Free will; we muſt carefully diſtinguiſh the 
Volition of Simple Approbation, from effectual 
Intention or Ilezaipeoze, of which the latter do's 
not ſo neceſſarily depend on 5 Objects. 
In the words following this Affertion, he 3 
a very idle piece of Nicety, while he obſerves, 
That when we ſay a Man has free Will of doing 
this or that, we ought always to underſtand it with 
this Condition, If be pleaſes , for tis abſurd to 

9 that a Man has a free Will of doing this , or 
that, whether he will or no. For no Body is fo 
15 as not to apprehend this Contradiction: 
and 'tis extream fooliſh to add the very ſame 
thing which the Propoſition aſſerted as a Condi- 
tion to it. To ſay that a Man may freely will 
the doing of a thing, if he will, is the ſame thin 
as to ſay Peter runs if he runs: and who woul 
ever give this Clauſe the name of a Condition ? 
From what has been ſaid it likewiſe appears, 
how we are to judge of thoſe Notions laid down 
by Monſieur Le Grand in his Inſtitutions of Phi- 
loſophy, Part 7. Artic.5. as if it were impoſſible 

for a Man not to deſire what he clearly and di- 
ſtinctly perceives to be good; and as if a Man 
finn'd only upon this account, in not having a 
clear and diſtinct Perception of Evil. 

III. But the chief Affection of the Will, and 
what ſeems immediately to flow from its Na- 
ture, is an In!rinſecal Indifference, upon the ac- 
count of which it is not reſtraind to any certain, 
fix d, and unalterable way of Acting; and which 


PY 


external Means. 


cannot be entirely extirpated by the force of any 
And this Indifterence we are 
the more firmly to aſſert and maintain, becauſe 
upon the removal of it, all the Morality of Hu- 
man Actions is inevitably overthrown (d). Of 
which wicked defign thoſe Men are in a great 
meaſure guilty, who fancy ſome ſtrange kind of 
Phyfical Predetermination in Human Deeds, by 
which the Motion in it ſelf, and as it is a Natu- 
ral Being, is ſo determin'd by the firſt Cauſe, 
that it cannot be done in any other manner; tho 
it afterwards receive its Morality from the ſe. 
cond Cauſe. Nor are they in a leſs fault, who 
from the Divine Preſcience would derive an ab- 
ſolute Neceſſity on all our Proceedings. For tho? 
this Attribute of G O D cannot be deceiy'd, yet 
that it do's not take away the Indifterence of 
the Will, may be eafily underſtood, if we either 
clear the word Preſcience, from the Imperfection 
which it ſeems to imply, as do all other terms 
taken from Human Things, and applied to the 
Divine Nature; (fince in G O D there can be no 
Succeſſion of time ;) or if we ſay , that the Di- 
vine Concurrence do's in ſuch a manner accompa- 
ny ſecond Cauſes, as ſtill to leave them the 
power of _ in the way . aſſign'd 
them by their Creator, not deba 1 — with 
reference to Moral Actions from Principal into 
meerly Inſtrumental Cauſes (e). How prejudi- 
cial ſuch Notions are to a State or Kingdom, 
Grotius is well aware, when he obſerves, That 
thoſe who utterly diſcard the Doctrine of Free. till, 
can hardly avoid making God the Amthor of all 
Wickedneſs ; an attempt which Plato himſelf de- 
lar d ought not to be born with in a Common. 
wealth b ). | 

IV. For the right underſtanding of this Indif. 
ference of the Will, ſomewhat ought to be pre- 
mis'd concerning the Nature of Good in general, 
Now tho' Good by many of the Philoſophers is 
confider'd abſolutely, ſo that every Being really 
exiſtent may be pronounc'd Good: yet we, with- 
out regarding this ſignification, which we judge 
to be very uſeleſs, will only conſider Good, as it 
denotes reſpett to others, and as it is ſaid to be 
Good 7 one, or for one. According to which 
{ſence the Nature of Good ſeems to conſiſt, in that 
aptitude by which one thing is diſpos'd to benefit, 
preſerve, or compleat another ; and therefore this 
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(d) Arrian. Epicket. I. 1. c. 17. What can overcome an Appetite ? anther Appetite. What can conquer a Deſire or an Averſion ? 
another Deſire or another Averſion, Tou wil ſay, He that threatens me with Death compels me. 1 deny it; ti not the terrible 
Propoſal which lays the force upon you, but tis your own choice which inclines you rather to the Commiſſion of ſuch a Deed, than to tht 


deſire of Death. 
your Will, but your Will. 


In this Caſe therefore 


Nem. I. 1. c. 29. The Will is not conquerable by any thing but by it 


„ well as in all others, nothing campeiſ d you but your own Opinion; that is, not hing overcame 
7 


Add. Simplic. ad Epitet. c. 1. p. 22. 


? Add. Lucian, linde, & Jupit. Confutat. Anton. le Grand. Philoſoph. p. 1. c. 1), 18. —- 
) Plato's words are ( de Repub. I. 11.9 | Tov xaxzhy 4M" A d tile ms dime, a & T1 Ser. We ought to affix any other Cauſe of 3 3 


Evil, but never to refer it to G O D. 


Sueten was in the right, when he makes Tiberius (I. 69.) a Contemner of all Religion; Quod omnia fato dei crederet, for believ- = 
ing the World to be guided by Fate. For thus Prochus (ad Timeum) divides Atheiſts bo * f 0 1 


he makes thoſe who dem GO D the Care ef Human Actions and Affairs; and thiſe who attribute ſuch a Care to GOD, as impoſeth an 


Ranks or Orders, Two of which 


abſolute Neceſſity on all Events, utterly depriving Men of their freedom and choice. 


Saluſtius Philoſ. de Diis & Mundo. To attribute Injuſtice, 
our ſelves Good, and the Divine Nat ures Wicked. 


or Luſt and Wantonneſs to the over-ruling influence of Fate, is to male 


* 


In Plautiss ¶ Aulular ) when one ſays, I believe this was the Will of the Gods, for ot berwiſe Tameertain it teuld never thave cm! | 


to paſs. Another anſwers him merrily, Ad, 
you up for a Raſcal. 8 


I for my part believe, ti the Will "of the Gods, that I ſhould \take hu and bang | 


Good, 


—— 
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Goad, to which we may give the Name of Na- 
rural, is firm and uniform, and has no depen- 
dance on the erroneous and various Opinions of 
Men. But becauſe Good do's not excite the vo- 
luntary Appetite of Man unleſs it be known, at 
leaſt under a confus'd Notion ; and becauſe 
Knowlege ariſing from ſence, gives but a groſs 
Kepreſentation of the Genuine Natures and Con- 
ſequences of Things, ſo that the Underſtanding 
is often clouded with Error, and diſorder'd by the 
3 violent Noiſes of Sence and Paſſion; hence it 
comes to paſs, that many Men inveſt things 
flalſiy with the Name and Notion of Good, and 
> this is what we call Imaginary Good. And far- 
ther, every price TU as he underſtands a 
Thing to make for lis Profit, his Preſervation, 
or his Perfection, loves and deſires it; and on the 
contrary, what he conceives to be Evil for him, 
he hates and avoids. But as it is not requiſite to 
the Nature of Good, and to its power of moving 
the Appetite, that it ſhould be confider'd pre. 
ciſely as Good only for the Perſon defiring, and 
EX abftraQting from the advantage of others; eſpe- 
"FX cially fince upon account of the Society and 
Conſunction of Men, the Good of others may 
XX redound to our Benefit and Uſe; ſo amonglit 
Mankind there is ſo fair an Agreement about the 
General Nature of Good, and its chief Parts and 
Species's, that barely on the ſcore of their being 
| divided about ſome Particulars, there's no man- 
nner of reaſon either why. we ſhould deny the Ul. 
= niverſal and Unſhaken and Uniform Notions of 
= Good, or why, in a'ſtate of Natural Liberty, we 
fould make it depe1d on the bare Opinion of 
every Private Man, in a ſtate of Government on 
the ſole Judgment of the Supreme Magiſtrate, as 
the only proper Meaſures and Rules tor its de- 
termination (g). As for the Mora! Good which 
appears in Human Actions, it ſhall be diſcuſs'd 
by and by in its proper place. 

From the foregoing Obſervations this manifeſt- 
ly appears to be the Nature of the Vill, that it 
is always defirous .of Good in General , and 
always averſe to Evil in General. For it 
implies an open Cantradiction, not to incline to- 
wards that which ſeems agreeable, and to incline 
to that which ſeems diſagreeable to us. And 
WE therctore in this general Inclination of the Will, 
there can be no Indifterence admitted, as if it 
could (with the Af petite of ſimple Approbation) 
ſometimes deſire G vod and ſometimes Evil. But 
they are the particular Goods and Evils, which 
give room for the Indifference of the Wills of 
particular Men, who at different times, and upon 
different occafions , are very various in "their 

Scents and Purſuits, And there is this evident 


lence bears ſo 
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rea ſon why it ſhould, be ſo, becauſe there are 
ſcarce any Goods or Evils which appear to a Man 
in their native Colours, and without ſuttering any. 
Mixtures, but commonly they are blended and 
ſhuffled together; Good is adulterated with E- 
vil, and Evil is ſweetned with Good; To which 
if we add the ſtrange Inclination which we find 
to ſome Things in particular Perſons, and how 
all Men have not the happineſs, to diſtinguiſh 
{olid and durable Enjoyments, from thoſe which 
are only painted and tranſitory; we ſhall ſee how 

there muſt needs ariſe hence an infinite variety 

in the Wills and Inclinations of Men; And how 
all purſue what they think their own Good, but 

in different Paths, and by difterent Means. - Be- 
ſides, many Men do not know what Things are 
good for them, and therefore do not defire them 

many more prefer the fair face and ſemblance of 
Evil to the real and ſubſtantial Good, and ſo re- 
ject what they ought to deſire, and deſire what 
they ought to reject. To which purpoſe Ariſtotle 


well obſerdes (), That to be deſiruble by the Wil, 


ſimply and properly ſpeaking which is truly G 0 | 
but that to - alle by every pots Man 


which he imagines ſo (i). 


Thus then in almoſt every Thing and every A- 
ction many Species of Good and Bil boch Rea | 
and Apparent croud themſelves into ourThoughts, 
and when theſe have for ſome time variouſly a 
tated the Mind, and driven it one while to fa- 
your one, and one while another, at laſt the Will 
by an intrinſical force determines it ſelf to t 
embracing of one Object, and diſcarding the 1 
And an Action perform'd in this manger, is ca 
Spontaneous or Voluntary, which Ariftorle thus 
defines (&); That is to be eſteemed pont ancous, 
the principle of which is in the Perſon afting, who 
likewiſe underſtands the particulars in which the 
Aclion conſiſts. Euftathius Comments on the 
place to this purpale ; Both theſe Conditions are 
neceſſary to the conſtituting a ſpontaneous Alion, 
that the Principle be in the Adﬀor, and that 10 
Ador know the Particulars. For he that alts out © 
of Ignorance, has the Principle of acting in bin- 
ell, and he that knows the Particulars, may yet 
att by the compulſion of others; and therefore nei- 
. theſe —— by it ſelf can make a 
1 properly voluntary. 177550 

V. But & dow not always fall out that the 
Mind ſhall maintain a kind of equilibrium, and 
apply it ſelf to acting or not acting, without any 
co ble Advantage on one ſide more than on 
the other. But for different Reaſons, and by 
different Cauſes it frequently bends with great 
violence one way; and ſometimes External Vio- 
hard upon it, as to take away its 


1 


- 


1 
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ſtrength, and to diſable its powers. As the Ma- 
riner does not always cut the Sea with an even 
and a proſperous Gale, but ſometimes oppos d by 
- furious Winds, he hardly holds the Helm, and 
and ſometimes being violently ſhaken out of his 
Seat and his command, he is oblig'd to commit 
his Veſſel to the Rage of the Tempeſt. 

Among the Things then which are forcible in 
drawing the Will to one ſide, are the peculiar 
Genius s and Diſpoſitions of Men, by which ma- 
ny Perſons are rendred extreamly inclinable to 
ſome kind of Actions. Theſe Diſpoſitions ariſe 
in a great meaſure, from the Nature of the Cli- 
mate, and of the Soil 0 ), from the temperature 
of Humours in Men's Bodies, (occaſion'd by the 
Food, the Age, the Diet, the Health, the Stu- 
dies and Purſuits of particular Perſons) from the 
Conformation of thoſe Organs, which the Soul 
imploys in performing irs Duties, and from the 
like Cauſes (n). Concerning all which it mult 
be in general aſſerted, That none of them.as they 
belong to the Production of a Moral Action, are 
of ſo great force and vehemence, as to render it 
impoſſible for the Will to take the contrar 
{ide (2). And tho, as to ſome particular Impul- 
ſes ariſing trom the difference of Conſtitutions, 
the Will ſometimes ſeems unable to hinder their 
Exiſtence, or their breaking out into Action, yet 


it may provide ſo far, as to ſee they ſhall break 


out without ſin. Thus if a Man be fo far van- 

uiſh'd by the warm Motions of Love, as to raiſe 
the Paſhon above reſtraint, a power is {till left 
him of ſatisfying his Defires, in an innocent and 
a lawful manner (o). And thus P/ato(p) d iſputes, 
That however the moſt unnatural of Luſts had 
* prevail'd in a Grecian State, that they might 
yet be ſuppreſt, by the Laws, it rightly fram'd 
* and applied. By the ſame Rule we muſt judge 
of what Horace and others have deliver'd con- 
cerning the different Manners and Inclinations of 
the ſeveral Ages of Life. Thus, for example, if 
old Men are violently inclin'd to Covetouſneſs, 
njuring others, - and without uſurping the proper 
Goods and Poſſeſſions of their Neighbours 2 

VI. Another thing that inclines the Will ve 
hemently to ſome particular Actions, is the fre- 
quent Repetition and Cuſtom of thoſe Actions, 
whence it comes to paſs that they are undertaken 
very freely and with great diſpatch, and that when 
the deſired far pe preſents it ſelf, the Mind 
ſeems by a of eMagnetiſm to be drawn to- 


ſuch Meaſure eſtabliſb d, by which , as 


t 'tis in their power to purſue Wealth without 


wards it. And theſe Inclinations being 7 
with an excceling deſire and dexterity of acting, 
paſs commonly under the name of Habits, which 
as they are concern d about Moral Actions, either 
Good or Evil, are call'd either Vertues or Vices. 
There's no reaſon why we ſhould tire our ſel ves 
in reckoning * theſe accord ing to their full tale 
and number, fince moſt Authors, who have hi · 
therto profeſſedly treated of Moral Philoſophy, 
have fancied the main part of their Buſineſs and 
of their Science diſcharg'd, by explaining only 
the eleven Words that ſtand for ſo many Ver- 
tues. It will ſuffice to obſerve in general, that 
thoſe Diſpoſitions of the Mind are Vertues, by 
which a Man is inclin'd to Actions making for 
the preſervation of himſelf, and of Human So- 
ciety, and that thoſe on the contrary are Vices, 
which addict us to Actions deſtructive of our 
ſelves, and of the Community to which we be- 
long. And here Mr. Hobbs muſt fall under Cen- 
{ure for that Aſſertion in his Book de Homine , 
C. 13. $ 9. where he declares, That except in G- 
vil Life, there can be no common Meaſure found 
out applicable to Vertues and Vices, and that con- 
ſequently in a State of Nature- there can be no 
a Stan- 
dard, _ things which we call Vertues and Vi- 
ces may be ſettled and determin d. For the Defi- 
nition which we but now ſet down, will reach 
even to a Natural State : and whatever things 
are enjoyn'd as Vertues in Civil Communiries, 
ought to agree to that Definition; and it any 
things ſhould be ordain'd conrrary to it, they 
ought to be reckon'd abſurd and unreaſonable 
Commands. | | 

The diverſity which appears in the Laws of 
ſeveral difterent Communities, do's not hinder, 
bur that there may be ſome Univerlal und Uni- 
form Definition of the Vertues. For this diver- 
ſity either is concern'd about ſuch things as are 
plac'd without the Sphere of Natural Laws, or 
it ariſes from hence, that what is really à Pre- 
cept of the Law ot Nature, is in one place in- 
velted with the farther force of a Civil Law, and 
in other places not; or laſtly, it is an Evidence 
that ſome Legillators, in framing their Edicts, 
were not befriended by good Reaſon. Of which 
we ſhall have more to Oy by and by. . 

Farther, tho' Vices and ill Manners confirm'd 
by long Uſe and Habit, ſeem to paſs into a kind 
of ſecond Nature, ſo as not to be without great 
difficulty reſiſted (7), yet the Actions proceeding 


(1) Lucan, |. 8. 


— 


Emollit gentes clementia celi. % 
The Heavens (weet Clemency 


Softens the Tempers of the Men. 


Herodot. Calliop. Ir is the ſettled appointment of Nature, that ſoft Soils ſhould breed ſoft Men; and that the | 
the Inhabitants. Me i _ Rey i 


Cm) Add. Hobbes de Hemine, c. 13. & Bacon de Augment. Scient. 1. 4 c. f. 


be famous for the exce llency of the Fruits, and 


the vigour 
Add. Charon de la Sageſſe,l. 1. c. 42. ic 


(u) Arat. L. 1. Epiſt. 1. 
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emper may be brought, d 


Nemo adeo ferus ef, ut non miteſcere heir, The fierceſt Soul to T 
1 patientemeommader are, = Of calm to Rules and! patient to be taught. 
. * (lays Socrates in Xenoph, Apomnen. 1.) that, whatever x Good and Honeſt, Men by Exerciſe and Application my 
Co) Vide 1 Corinth. VIL 2, C2) DeLLL 12. . Add Huart. Scrutis. Ingen. c. 5. 
r ) Calpurn. Har. Declam. 2. When bathotce loft its influence, no Rui 
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from them ought nevertheleſs to be reputed Vo- 
luntary. ac ade the Actions which precede 
any Habit, and by which it is introduc'd, are 
undertaken with a :uller Intention, and with a 
more urgent Endeavour, than thoſe which are 


1 perform d after the Habit has been contracted, 


when as it were without ſtaying for the Com- 
mand of the Will, the other Faculties ruſh 
ſwiftly upon the Object; yet neither the Good- 
neſs nor the Pravity of the Actions ſeem upon 
this account to be at all diminiſh'd. For twould 


be a thing of very ill conſequence, if a Good 
Adion were therefore to be reckon'd leſs Good, 
XX becauſe it has been often re 
= were to be eſteem'd leſs a Sinner, becauſe he had 


ted, or it a Man 
frequently ſinn d. Eſpecially, fince if every Man 


is the cauſe of his own obtaining a Habit, or of 


his acting ſo ſuddenly and expeditiouſly. Ari. 
fore has an. obſervation very cloſe to this pur. 
poſe in his Ethics to Nicorn. Lib. III. cap. 5. 4- 
tions and Habits (ſays he) are not ſpontaneous 
in the ſame manner; for as to our Athons we 
are Maſters of them from the beginning to the 
end, becauſe we underſtand all the Circumſt an. 
ces that belong io them: but of Habits the begin. 
ning only is properly in our power, continual ad- 
ditions being beyond our knowlege or prevention, 
juſt as it happens in the ome of Diſtempers. 
But becauſe we had originally the power of doing 
ſo or otherwiſe, therefore the Habits likewiſe are 


70 be conſtrued as ſpontancous, upon account of 


the Principle whence they ſpring. On which place 


. 


Encreaſe or their End. For the Progreſs and Im- 
provement of them is unpereeiv'd and unregarded, 
while they riſe and advance by ſilent degrees 
whence it happens, that ſome Men run deeper now 
and then into Wickedneſs and Vice than they in- 
tended : This may be ſeen particularly in Drun- 
kenneſs and Uncleanneſs, in which Men ſometimes 


. 


going on freely and heedleſly , as if it were left to 


our pleaſure whether we ſhould get a Habit or no, 


8 y a continuance of bad Praftiſe, contra a Habit 
= 


fore they are aware. Nor is it in Vices only 

that the Additions and Augmentations are undiſ- 

cover d, but inVertucs likewiſe the Advances are 

made by ach ſecret ſteps , that a Man may ſooner 

obſerve his own Proficiency, than he can know how 
it. | 


call Paſſions or Affections, chiefly excited by the 
Appearances of Good and Evil , have likewiſe a 
great force in driving the Will violently to ſome 
certain Actions, beſides their ill Influence on the 
Judgment, which they frequently cloud and ob- 
ſcure (). How many theſe are, by what means 
they are either rais'd or allay'd, and what uſe 
and ſervice uy Taye in Life, is moſt excellentl 

ſhown by Des Cortes and his follower Le 3 


ave a command 
only over the 3 of Habits, not over their 


to whom may be joyn'd Mr. Hobbs (t). It is 


enough to our deſign, if we only . remark, that 
however violent the Affections may prove, they 
can never quite extinguiſh the force of our Will: 
But that Men of the weakeſt Souls may oviain an 
abſolute Command over their Paſſions, if r2ey uſe 
a gn; diligence, in managing and in directing 
them, as Des Cartes has prov'd (#4). Ovid's 


Medea put a Cheat upon her ſelf, when ſhe ſaid; 


Sed trabit invitam nova mens, 


eſpecially fince ſhe acknowleges that the Judg- 
—— of Reaſon oppos d her Paſfon. ny 


” 


aliudgue cupido 
Mens aliud ſuadet, video mehora probaque 
Deteriora ſeguor.— | 


The Obſervation of Date on Matthew V. v. 2 4. 


is very applicable to our preſent purpoſe. He 


conſiders three diſtin& things in Anger, the nabe 
or Affection, the Oęu or Impetus, and the oſyy- 
1494s or Conſent. The nabe or Faculty, ena- 
bling us to be angry, being implanted in us by 
Nature, cannot be extirpated ; but it ſhould be 
rank'd among thoſe indifferent things which we 


may make either a good or a bad uſe of. But 


becauſe that part of the Mind where the 
nad or Paſhons are ſeated, is in it ſelf ir. 
rational, hence it comes to paſs, that without 


expecting the Judgment of Reaſon, the *Opua? or 
ſudden Sallies,exert their force; and unleſs theſe 


are diligently kept under, the ovſygle.2ws or Con- 
ſent certainly follows, when that Power of the 
Soul which was conſtituted for the governing and 
reſtraining of the Affections, idly lets go the 
Reins, and permits it ſelf to be drag'd by thoſe it 
ought to guide. This ovſwJs$1015 then, or Con- 
ſent, he declares to be Voluntary, and to be per- 
form'd at the free Pleaſure of Man : But he tells 


us farther, that from diligent attention and ex-- 


erciſe , but more eſpecially from the Holy Spirit 


- of God ſufficient Aſſiſtance may be obtaind even 


againſt theſe firſt Notions, which the Philſophers 
compare to the twinkling of the Eyes, ſ@ as to 


hinder them from any long continuance , or any 


forcible ſway (w). 
Beſides, that 


Paſſions, and that he is engag'd by a ſtricter Ne- 
ceſſity to reſtrain them, in as much as he incurs a 


far greater harm to his Health and Life from 
their Violence and Rebellion, than any other A-- 


nimals do, has been fully made out by Dr. Cum- 
berland (x). To ccnclude this Point,fince ſome of 
the Paſhons are excited by the N of 
Good, others by the Appearance of Evil, and 
1 ſpur us on toward procuring the 
one, and avoiding the other: this difference is 


8 - > 4 n — 


— — 
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(s) Pinder, | | iſeſt Heads. 
_— A troubled Mind betrays into Miſtake the wiſeſt Heads 


7 
t) Cartes 
(x) Dit. loc. Att. 5. Cicero Tuſc.Queſt.I.3. Al 


and 
(Cw) Add. Senec. de Iri.1l.q Cx) de L. Nec. 2.5 2 


Le Grand. Inſt. Phil. Cartes p. 7, c. 9. Leviath. c. 6, & de Homine, c- 122: 5 
Diſeee e. the ſcorn and the negleft Recon. 
127. : 


obſervable 
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an is arm'd by Nature with 
ſome peculiar Inſtruments for moderating the 
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obſervable between them, that the former kind 
afford very little or no excuſe, if any thing be 
done otherwiſe than it _ ro be, by their In- 
ſtigation: but the latter eſerve the greater de- 

of favour and pardon, according as the 
threatning Evil which excited them, was more 
ungrateful to Human Nature. For tis much ea- 
fier to want a Good, not neceſſary to the preſet- 
vation of Nature, than to admit an Evil tendiſſg 
to the deſtruction of our Nature: whatever A7:- 
ot le (y) has affirm d to the contrary in that Ma- 
xim of his, XaxeawTgor ndowi wa xaos N Oje, It's 
harder to reſiſt Pleaſure than Anger. When a 
Man has done an ill action out of obedience to 
an itching Luſt, he is ſuppos'd for the ſake of 
the preſent Pleaſure , voluntarily to run the ha- 
zard of bearing whatſoever Evil may thence en- 
ſue : and therefore when he has already had the 
Enjoyment, which he thought equivalent to the 
Evil that might ariſe from it, he cannot upon a- 
ny pretence plead for mitigation of that Evil. But 
he that has done amiſs upon the fear of an im- 
pending Evil, has all the Infirmity of Human 
— apologizing and interced ing in his be- 
half, ſince the only Cauſe of his Miſcarriage was 
his being willing to admit what he imagin'd to 
be the leaſt of the Evils likely to befal him. But 
of thoſe Caſes, we ſhall hereafter have a larger 
field to conſider and determine. 

VIII. Laſtly, The Vice of Drunkenneſs is a 
great inciter of the Will to ſome particular kinds 
of Actions; and this is procur'd either by Drink, 
or by ſome other ſorts of Fumes, or by Opium, 
a thing of ſo univeral uſe in the Eaſtern 
the effect of which is, that it diſturbs and drives 
along the Spirits of the Blood with a moſt violent 
Motion, and by theſe means renders Men ex- 
treamly prone to Luſt in the firſt place (g), and 
not much leſs to Anger and Raſhneſs: upon 
which account Iycurgus us'd to call Wine, an 

Evil Potion, (or a Magic Draught) becauſe it 
chang'd and turn'd Mens Minds (2). And for 
the ſame reaſon the Cretars, receiv'd this among 
other Laws, of their famous Minor, Mi cute 
dg eig wie (h), not to drink with one another 

| fo far 'as to diſorder and exceſs, Among the In- 
dians Drunkenneſs lyes under the heavieſt Cen- 
ſure, being rank'd in the number of their five 
molt heinous Sins, which are ſaid to be theſe ; 


Notion of Religion, found means to prohibit his 


orld, 


1o lye with ones Mother, which takes in both a 
Mother. in-Law, and the Wife of a Maſter or 
Teacher. 2. To kill a Brachman. .3. To ſteal 
Gold. 4' TO BE DRUNK. 5. To con- 
verſe and kæep company with Perſons guilty of 
any of theſe Crimes (c). Mabomet too, under the 


People the uſe of Wine, tho' they were natural- 
ly more addicted to it than moſt other Nations. 
Whoſoever is voluntarily guilty of this Vice, 
ſince he knew, or at leaſt might preſume what 
eftects would follow it, can with no more reaſon 
deſire to be treed from the Imputation of Faults 
committed under its guidance, than he can with 
a good grace complain of a Shower of Rain fal- 
ling into his Houſe , when he himſelf, out of a 
petulant humour, has been pulling off the Roof. 
Plautus (d) has a merry Jeſt to this purpoſe , 
Wine (ſays he) would be too cheap at the price it 
now brings, if a drunken Man might do whatever 
be pleas d, without being calPd to an account. 
et Indifterent Actions which are left to every 
Man's Pleaſure to perform or omit, Drunkenneſs 
is allow'd this favour, that the Effect which 
would have follow'd any ſuch Action, had it been 
deliberately perform'd:, ſhall now be utterly in- 
valid, ſince the overtaken Perſon acted with much 
diſadvantage. | | 
And, thoſe Cauſes which we have hitherto 
reckon'd up, are the moſt conſiderable among 
ſuch as impoſe a kind of Phyſical Biaſs and Ten 
dency on the Will. That which Morally inclines 
it moſt, or at leaſt ought to incline it, is Obliga- 
tion: And yet this, how great ſoever, neither 
takes away the Wills intrinſick Liberty, nor ren- 
ders the Action involuntary, tho' the Luſis and 
Paſſions may ſtrive vehemently to oppoſe. it. Hi- 
ther may be referr'd that Sentence of Ariſtor/e(e), 
dy Te dxio1a. gdvar av. dd ihr, "Tis abſurd to 
call thoſe things Involuntary , which we ought 10 
defire and to purſue. 
We ſay, Obligations ought 70 zncline the Will, 
For ſuch is the perverſe diſpoſition of Human 
Minds, that frequently the very forbidding of a 
thing, raiſes a deſire of doing or of enjoying 
it (F): Which unhappineſs, it we conſider its 
cloſer and nearer Cauſes, may be referr'd, partly 
to the vitious Curioſity of Mortals, who admire 
every thing that they are ſtrangers to, (which 


C1) Ethic. II. 2. C4) Propert. 1.4. 


(a) Hygin. Jub. 132. Iſſecrat. ad Demonic. The Mind, 


(4) C Aulular,)) (Ce) Ethic. III. 

FY Ovid. Amor. III. 4. | 
Nitimur in vetitum ſemper, cupimuſque negatum. 
Quicquid ſervatur, cupimus magis ; ipſaque furem 
Cura Width, wmmnmpoer 


Inat in conceſſa voluptas. 


Cui peccare licet peccat minis Ia poteſtss. 
Semina neguitia {angeidgra facit. 


* 


Pote non ſatis ung erit, ; 

Her ſparks ſhe doubles in her drink. 

when debauch d with Liquor, is in the ſame condition 1 4 Chariot that 

bojt its Driver; the lat ter u not more fatally burried into danger, than the former into ſin. | 

(bJ) Plato, Minoe. Add. Plin. L. 14. c. 22. Ariſtoph. Veſp. Drunkenneſs is all Miſchief and all Ter ur: It tears down Gates 

and Doors, and defies Oppoſition. And then you pay for it doubly the next Morning, in your Pocket and in your Head. 

c Manil. Aſtron, |. 5. Anteſcit vitio vitium, vireſque miniſtrat 

Bach, & in flamma ſævas exſuſcitat ira. 


— 
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One vice adds fewel to another's fire, 
And Bacchus makes their Fury blaze the higher. 
| Mr. Creech, 


We court the more what Men the leſs will grant; 
Warm when deni'd, and fiercer by. Reſtraint. 
What's cloſely kept improves in our Beliet : 
To hoard the is to invite the Thief. 
Forbidden Pleaſures have a quicker Taſt. 

They that have freedom uſe it leaſt ; and ſo 
The power of Ill doth the deſign o erthrom. 

| ; Sig Charles Sidley. 
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opinion is ſtrongly ontirm'd by the harſhnels of 
= Edict, and by e care and trouble of Obedi- 
ence :) and partly o the Hatred and Obſtinacy 
which we bear towards the Forbidder, whence 
we diſdain that our Liberty ſhould be abridg d 
by a Perſon who looks fo ill in our eſteem ; 
W whereas on the contrary, it's the Nature of Love 
do make us willing to comply with the Com- 
X mans and Defires of the Party we affect. 
74 IX. It is farther obſervable, Thar ſometimes 
upon the approach of extraordinary Dangers, and 
ſuch as are ſuppos'd to exceed the common 
ſtrength and firmneꝶ of Human Minds, the Will 
is ſo vehemently urg'd and preſs'd, that it gives 
XK conſent to ſomewhar,which had it been free from 
that neceſſity, it would have — abhorr d. 
Ac ions of this kind have the name of Mit, be- 
ing partly voluntary and partly involuntary. 
Thus far they are to be eſteem'd Voluntary, in as 
much as their Principle is in the Actor, who is 
=X acquainted with the Nature and Circumſtances 
of the Thing he is going about: and in as much 
as the Will tor the preſent Time and Neceſſity, 
; inclines toward them as toward a leſſer Evil, or 
toward one part of an Evil, when otherwiſe a 
greater or an entire Evil muſt be und 
cis leſſer or partial Evil turns into a kind of 
Good, when both it and the Evil compar'd with 
it, cannot be both avoided together. Tis a 
know Maxim, that of Ariſtotle (g), A leſs Evil 
conpar d with 2 greater, obtains the place 
character of Good. 4 
But the ſame Actions are likewiſe in ſome de- 


8 gree Involuntazy, becauſe the W:/! ſeems to be 
driven on them contrary to its Inclinations, and 
== would never undertake them, if the impending 
"08 Evil were by any other means poſſibly to be e- 
IX ſ{cap'd. For which reaſon they have this Quality 

in common with Involuntary Actions, that the 
Moral Effects and Conſequences attending Acti- 
ons meexly Voluntary do in theſe, in a 
= meaſure, if not totally, fail. For tho? ſometimes 
= 2 Man may have ſo itraight an Obligation laid 
upon him, that even upon the Threats and Ap- 
prehenſions of Death, the moſt terrible of Natu- 
nal Eviis, he ought not to recede from it: yet 
where this do's not expreſly appear, it is not ea- 
ſily preſum'd and ſuppos d, as being too ſharp 
and rigorous for the Condition of Humanity: and 
1 where there is no ſuch ſevere Obligation im- 
pos d, it would be down right folly, not to come 
off as cheaply as we can, and not to ſuffer as 
imall a ſhare of Evil as we may compound for. 
And therefore many things, which would have 
deſerv'd reprehenſion, had they been undertaken 
without ſuch a neceſſity, when they are done un- 


1 


ergone : And 


t. 


der the urgency of ſo hard a caſe, are commend- 
ed by all fair and equitable Judges; other things 
are for the ſame rea ſon, either entirely, or fot 
the moſt part excus'd, and in others the Odium 
and Fault of the Action is devolv'd upon ano- - 
ther Perſon, the Man who pertorm'd the Deed 
being declar d Innocent. Ariſtotſe (h) diſcourſes 
well on this point, For theſe kind of Attions, 
lays he) Men are ſometimes commended, when 
or the ſake of great and honeſt ihings , they have 
ſuſtain'd ſome Indecency or Hardſhip: 1o ſome 
things, ibo we allow no praiſe, yet we grant a 
pardon, when a Man has done what be ought not, 
upon the fear of Evils exceeding Human Nature, 
and not tolerable by Mortal flrength. | And there 
are ſome things perhaps, which no Man can be 
forc'd or compell d to commit, but ought rather to 
7400 the utmoſt Extremities, and Death it 
elf (1). WE 
A 0 ; ty Since to make an Action voluntary 
there is requir'd not only that the Principle o 


Motion be in the Actor, or that the Actor addreſs 


himſelf to work by the Impulſe of his own Will, 
but likewiſe that he knows what he is doing, 
upon the want of both or of either of theſe Con- 
ditions, the Action is rendred Involuntary (&). 
Now a Man is properly ſaid to be by egen 
by the force of a ſtronger Extrinfical Power, he is 
brought to apply his Limbs otherwiſe than lie 
would, ſo as to expreſs hisAverſation and Diſſent 


and by manifeſt Signs, and eſpecially by Corporal 


Reſiſtance and Reluctancy. As if (to uſe Ari- 
flotle's Examples) the Wind, or Men ſuperiour tb 
us in power, ſhould violently carry us any where 
againſt our Conſent. Tully in his Second Book of 
Invention, gives an Inſtance after this manner 
The Rhodians had a Law, that whatever bed 
Veſſel ſhould at wy time be found in theirHarbor, 
it ſhould be condemn'd as Prize, and ex '4 
publickly to Sale: Now the Queſtion is, Whe- 
ther a Veſſel of this kind, being driven into their 
Fort by a Tempelt, ought neverchelefs ro ſuffer 
the common Penalty? Twas upon this Topic, 
that the Friends of the raviſhd Lucretia (1) com- 
forted her under her deep Affliction, by turning 
all the Guilt on the vile Author of the Crime, 
telling her, That the Mind only properly inn d, 
and not the Body; and t hat there could be no fault 
where there was no deliberation or deſign.. 

This Reluctancy in Civil Courts is preſum'd - 
to have 2 — on _ _ N as 
are not vulgarly thought to willingly per- 
form'd or undergone, and where all Signs at 
Actual Conſent are wanting; whence aroſe the 
rpretatrve Reluttancy. 


term of Inte 7 
Thus whereas by the Jewiſb Law a Virgin is 


Ce) Abi. L. v. c. 7. Quintil. Inſtit. L. VII. c. 4 In 


Arifter. Ethic. III. 1. Simply and abſolutely 
curity or Preſervation of 2 others. 1 
(6) Evbic. III. x, 


to unvoluntary. 
ion whether it were 


of i) 4 44 ad. loc. But 1 
ate yr 
come of ki 2 . 
(9 Aale 77 LL t. The 
Ain cannot ? 
Cl) Lis. Leh — 


- 
4 - 


comparing Evils, that which appears lighteft, muſt paſs fir good. 
no Man in bu Wits, willingly throws away bis own Goods , but for the Se- 
zons then are to be accounted Mixt, tho they approach nearer to wluntary than 


8 


9— — 
7 pn 


: 


queſtion proper, (eſpecially for a Chriſtian to give this Example 
Man's Wife, though in 33 — to be ſo, 4 on the ac- 

ſeem to be Inviluntary, which ave done cither upon Force, of upon Tenorance. X | 
d hrvoluntarity out of Ignorance , unleſs it be followed with Sorrow and Repent.ance: 


F 
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a 


34 


Of the Laws of Nature and of Nations. 


11 


V 


Cu p. 


FR” CTY 


ſuppos d to have ſuffer d Raviſhmenr, if ſhe loſt 
her Honour in the Field, without Witneſſes , yet 
Philo the Jew (mn) denies the favour of this Law 
to reach a Maid, who admitted a Debauch wil- 
lingly, tho? in a Solitude: as neither can the 
ſame Law hurt a Maid in the City, who in the 
like Danger either could not cry out, or cried 
to no purpoſe, and without relief. 

A forc'd thing may be ſo either in it ſelſ, and 
not in its cauſes, or elſe both in it ſelf, and in its 
cauſe. The firſt is, when a Perſon remains in 
ſuch a ſtate at preſent, as to be unable to repel 
the offer'd violence, and 5 was in a fault for get · 

ting into ſuch a ſtate. Of this kind was the Rape 


(m) De Legib. Special. 


of Dinah, Facob's Daughter (a); for ER Virgin 


ought not ro have wanderd among Strangers. 
The latter is, when the Perſon has, not by his 
own fault, been brought into thoſe ſtraights, 
which now occaſion the compulſion of him to 
any Fact. By the not being his own fault, we 
mean, if he has done nothing but according to 
the Laws of Prudence and of his Duty. For if 
a Man performs the Office enjoyn'd him, or us'd 
his Right any other way, and aQs not raſhly or 
inconſiderately, whatever violence over powers 
him, he will have no Guilt imputed to him, and 
no ſin to anſwer for. 5 | 


(n) Gene XXXIV. 


—_— — 


CAN. 35 
Of Moral Actions in 6 eneral, and of their Application to the 
| or their aptneſs to be imputed, 


Aving in purſuance of our Deſign examin'd 
| and explain'd the Will and the Under- 
ſtanding, as the Principles whence Human AQi- 
ons obtain the privilege of being rank'd in a 95 
ferent Claſs from the Operations of Brutes, the 
next thing which we are concern'd for, is the 


neral *diſquiſirion of Moral Actions, fince in 


iſcovering their Rectitude, or Pravity, the Sci. 
ence we are now engag' d in is chiefly employ d. 
Moral Actions then, are the voluntary Deeds of 
Men conſider d in Common Life, as they include 
the imputation of their 8 and Efetts. 
We call thoſe Voluntary Deeds, which in ſuch a 
manner depend on Human Will as on a Free 


Cauſe, that without its determination (proceed - 


ing from its Internal Acts drawn forth by the 
previous Knowlege of the Underſtanding) they 
would never have been perform'd; and which 
therefore, as to their being done or not done, muſt 
be referr'd to the Power of Man. And theſe AQi- 
ons are here conſider'd, not as they are bare Mo. 
tions produc'd by ſome Power according to the 
Natural Conſtitution of Things, bur as they pro: 
ceed from the Determination of the Wil 4 
Faculty diſpos'd to embrace either part of two 
Contradictory Choices. For a Voluntary Action 
contains ſomething Marerial and ſomething For- 
mal, the firſt is nothing elſe but the Motion of 
a Power exiſting by Nature, or its Exerciſe con- 
ſider'd barely by it ſelf; the other is the depen- 
dance of that Motion or Exerciſe on the Deter- 
mination of the Will, as on a Cauſe that is truly 


Free and Acts by its own Reſolution. The Ex. 
cerxciſe gonſider d ſeparately and by ir (elf, is for 


diſtinctions ſake rather: Call d an Aion of - rhe 


Will, or of the Willing Power in a Man, than a th | 
ts. 4 . Toe A obtioxious to Puniſhment, as well 
by Qmithons as by 


* 


e may farther conlider the Aion of the Wil, 


IS +, 


. 


' cerns the Exerciſe of A 


V. 
Aeent, 


either in it ſelf and abſolutely, as it is a Phyſical 
Motion, undertaken upon the previous Injunction 


of the Will, or elſe reflexrvely, as the Effects of 


it may be _ to the Actor. Now Voluntary 
Attions, as they comprehend this Reflexion, are, 
by a ſpecial appropriation of the word, call'd 
Haman Aftions. And becauſe from theſe Actions, 
as they are perform'd tuell or ili, as they are a- 
greeable or repugnant to their Rule, the Law, 
one is ſaid to be a Good or an 1/! Mora! Man, (the 
Inclinations of the Mind refulting from frequen- 
cy of acting, being likewiſe term'd Morals ; ) 
hence it comes to paſs that Moral Aclions is only 
another Name for Human. | 


II. The Eſſence of Moral Actions, according 4 
to the laſt way of conſidering them, may be divi- 


ded into two Parts or Notions, a Material and 
a Formal. The Material Part, or the Matter of 
a Moral Action is of a wide extent : Such 
may be firſt any Phyſical 
of the Locomotive Faculty, or of the Senfitive 
Appetite, or of the External, or of the Internal 
Sences, or of the Underſtanding , ſo far as con- 
—_ - 15 — the _ 
udgment depends ſo much on the quali 
which appears in the Object, that it is 4 — 
ble of the direction of the Will, tho? in forming 
of that Judgment, our Free. will and our Induſtry 
are allow d ſome Influence and Power: The Acts 
of the Will it ſelf may likewiſe be the Matter 


of a Moral Deed, if we confider it in its Natu- 
ral Condition, or as it is preciſely taken, fot an 


Effect produc'd by a Phyſica! Power, as ſuch. So 
likewiſe may be the Privation of any Phyſſcal 
Motion, which a Man * have produc d ei- 
ther in it ſelf, or in its cauſe : For a Man may 


Commiſſions. As alſo the 
Inclinations 


4 
* : 9 - 
* % 4 


otion, whether it be 


* 
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Inclinations of the Natural Powers toward certain 
ObjeAs(acquir'd by the voluntary Actions that have 
Alrrady pais d) at leaſt fo far as they are Spurs 
and Incentives to Acting. Nor are my own Mo- 
tions and Habirs, or the Privations of either, a- 
lone the Material Parts of my Moral AQtions, 
bur the fame Moriors and Habits cr Privarions 
proceeding immediately from others, provided 
they could or ought to have been directed by my 
Will. Thus the Spartan Inamorato's were to 
ſuſter for the 2 * — b — _ 
ons (o). Nay, the tions of Brutes , 
. and of Inanimate Things, may fur- 
niſh out the Matrraſſof my Moral Actions, when 
my Will ſhould have guided their Proceedings. 
Thus even in the Law of God, a Miſchief done 
by a Goring Ox is imputed to the Owner, incaſe 
ve know before hand that his Beaſt was faulty 
mis way (7). Thus a Vine dreſſer is reſponſible, 
if through his Negligence the Vine has ſpent all 
its fruitful ſtrength and vigour, in ſending out 
numerous and unnecellary Suckers. Thus the 
Damages by Fire are repairable by the Perſons 
== who occahon'd it; and Waſts caus'd by the 
breaking in of the Sea, or of Rivers, are to he 
made good by him who has either broke down, 
or neglected to keep up the Banks. uintiliun 
c nas propos d two Declamation Lemmas much 
to our preſent purpoſe. 4 Piper had plaid a 
ian Air to 4 Man who was offering Sa- 
he , the Man running nad, and throw- 
| ang 1 down a Precipice, the Piper is acra d 
as the gm who had caus d his Death. A Cub 
young Perſons who had e xo Meetings and 
mertainments, one day an 
Jup together by the Sea ſide. One of the Soci 
Leing abſent, the others wrote his Name upon the 
Stone Table which they bad reared: The young 
Aan Father at his return from a long — 
Landing in this place, and reading the Inſcription 
on the Stone, took it for his Son's Monument, and 
berg bimſelF for grief. The Company is bere- 
"EE pon impeach d as acceſſory to his Death. Laſtly, 
The Admiffions or Receptions of another Man's 
Deeds, as far as my Default contributed to their 
Production, may be the Marter of my own Mo- 
nul Actions. Thus a Rape is rm. imputed to 
rhe Woman, if it * r that ſhe raſhly ventur d 
ino ſuch a place, where ſhe might have expected 
to meet with ſuch violent treatment. 
8 — 1 — Formality 4 a _—_ ao confiſts 
in thc atroeneſs it we may fo fj 
4 by which e E of a Voluntary Lion may 
ee imputed to the Agent, or efteem'd as ſome- 


reement to 


{elf Phyſically produc'd that Effect, or whether 
he caus'd it ro be produc'd by others. And from 
this Formality of the Action, the Agent likewiſe 
has a ſhare in the denomination of Morality, be- 
ing call'd a Moral Cauſe. Whence we may ea - 
fily underſtand, that the ratio ſormalzs of a Mo- 
ral Cauſe in ſtricneſs and propriety of Speech; 
conſiſts in Imputation conſider d with reference 
to the Perſon in whom it terminates , and that 
therefore ſuch a Cauſe can be nothing elſe bur a 
voluntary Agent to whom the Effect is, or muſt 
be 33 upon account of his being either 
wholly or partly the Author of it; and that 
therefore whether it be good or evil, both are to 
be reckon'd owing to him, and he is liable to 
ive an account for both. Thus one Man is the 
oral Cauſe of Hurt in another Man, whether 
he has made his Head ſwell by blows of the Fiſt, 
or whether he has broke it with a Club, 
or whether he has ſet Dogs or Murderers upon 
him. Thus Arab was the Moral Cauſs of Mules, 
he being recorded in Geneſis (r), to have firſt 
found them our, or to have joynd the Mares 
and the Aſſes together for their production. So 
acob was the Moral Cauſe of the different Co- 
ours in Laban's Sheep. Yet it do's not always 
happen that a Man who has barely given occaſi- 
on to the Fact of another Man, ſhould be reputed 
the Moral Cauſe of that Fact: And therefore the 
Sentence pronounc'd by P;/o which Seneca ſpeaks 
of, was extream foolith as well as Cruel, when 
ordering a Soldier to be led to Execution upon 
Suſpicion of ywhoſe Murder another Soldier had 
before ſuffer'd Death, he gave his reaſon in theſe 
words, I order you io be executed for being the 
Cauſe of the Condemnation of your Fellow Soldier. 
There ſeems no great neceſſity that we ſhould 
here with the Authot of the Treatiſe de Principiis 
juſti & decori (0), diſtinguiſh between a Moral 
Cauſe by it 1, and a Moral Cauſe by Accident. 
For a Cauſe Accident is a Term of vaſt obſcu- 
rity , and very likely to create and encourage 
Vain diſputes : and beſides, if we cannot right- 
ly impute the Effect of an Action to a Man, we 
cannot upon any account, call him a Moral Caufe 
by Accident, tho he contributed never ſo much 
to the material part of the Action. Yet thus far 
we muſt plainly acknowlege, that in weighing 
and rating the greatneſs of an Imputation, it is a 
very important Query, whether the Action pro- 
ceeded from ſuch a Perſon as the Principal, or 
as the Acceſſary: as likewiſe whether the Agent 
directly intended ſuch an Effect, ur whether it 
proceeded from his inadvertency, or any other 
concomitant Reaſon. For if the laſt of theſe 


bing properly belonging to him, whether he him- 


7 | (0) Alia. V. H. L 3. c. 10. 
3 Inft. Orat. I. 1,c.1o.& L 5. c. 3. 


r) C. 

40 8 calls him the maniſeſt Cauſe of their Death 
1 Ou. Heroid, Epiſl. 12. —— 

| | 


The trueſt Mifireſs 
He was the cruel 


3) P 161. 


111 


1,2, -D. f quadrap. 1. 11. $ 5. D. ad L. Aquil Las Wiſuath, 1.8. tit. 4: c. 16, | | 
2 And thus Lyſins (Orat. contra Ayorat) pleading againſt an Informer, upon whoſe Accuſations many Perſons 
«Me na cj pb = . 

1 by hinrſhe ſo vd opprefs'd ; 
ref? the falſeſt Gueſt. : 


of all her woe ; 
But her own hand perform'd the fatal blow. 


| 
1 
| 
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Caſes appear true, the Conſequence will be, that 
the Action ſhall not be imputed to the Perſon, as 
if committed againſt the Laws of . Juſtice, but 
againſt thoſe of Prudence or Foreſight, and that 
therefore he ſhall nor be reckon'd to have acted 
wickedly, but only raſhly or unadviſedly. It 
will not be amiſs to examine more cloſely what 
the above mentioned Author lays down in the 
ſame place. Firſt therefore he eſtabliſhes this as 
a Maxim, Whatever is Evil in its own Nature, 


ſo that it can never be chang'd into good, yet may P 


by Accident follow upon the exerciſe , or «pon the 


defence of my Right, without incurring the guilt . 


of ſin, and therefore I am not oblig d to declare the 
uſe of my*right Right in ſuch Caſes. Grotius like. 
wiſe propoſes a Kule much to the ſame purpoſe 
in his third Book (7), bur judiciouſly tempers it 
with a good Reſtriction. But our Author pro- 
ceeds : A Sin is ſaid to follow by Accident upon 


another free Act, when upon the uſe of a thing , 


to which I have a Right, ſome Effett follows, which 
I bave otherwiſe no Right to produce. For an In- 
{tance of this Caſe may be alledg'd what Divines 
call Scandal or Offence taten; concerning which 
they tell us, That a Man ought not to omit an 
honeſt, a pious, or a due act, though a wicked 
Perſon ſhould take never ſo much ottence at it 
and this Rule they confirm by the Authority of 
out Saviour. But now this very Example might 
have taught our Author to lay aſide his Term of 
Cauſa per Accidens; ſince even in that reſtrain'd 
ſence it would be little leſs than Impiety to call 
Him the Cauſe of Evil who is the Spring and 
Fountain of all Good. We ought rather to ſay, 
That a Man who exerts a Good and Neceſſary 
Action, is by no means the Cauſe of Sin in a- 
nother Man, who ſhall thence rake occaſion of 
ottending. Thus we commonly ſay,He who uſes 
his own Kight, do's no - Body any wrong. Bur 
he turcher adds, Since every Man bas a right of 
preſerving bis Healthyt is lawful for the recovery 
of Health to make uſe of a Medicinal Potion, tho 
2 the taking of this Potion ſhould follow diſtra- 

ion ( for ſome little tine) or Drunkenneſs, or 
(voluntary) Pollution or Abortion, (in caſe both 
the Mother and the Fætas muſt otherwiſe infal- 
libly periſh) and that therefore the Perſon who 
takes the Medicine is only the Cauſe of ſuch Ef: 


 tetts by Accident. On which Doctrine we only 


obſerve, that it had been much plainer to have 
ſaid, that thoſe Effects are not to be accounted 


Sins in the Caſes here mention'd. Neither do all 


the Examples brought by the ſame Author to il- 


- Juftrare the Mora! Cauſe per ſe, or that which is 
truly and properly ſuch, rightly hold. For 4 


Criminal (as he ſpeaks) who is to ſuffer , tho be 
£0 on 10 the place of Execution, and aſcend the 
Ladder, cannot meerly upon this account be call'd 
the Marul Cauſe of his own Death, becauſe if 
he had refusd to go willingly, he had been 
dragg'd along by the Publick Officers And yer 
there is no reaſon , why one Man who drinks 
immoderately, or another who waſts his ſtrength 


P 


in honeſt and neceſſary Labours, may not be re- 
uted the Moral Cauſe of their own untimely 
aths; tho the former Perſon fins and the lat. 
ter not; and tho? neither, properly ſpeaking, can 
be call'd a Manſlayer. But ſuch a one we ſhould 
rightly call the Moral,Cauſe of his own Death, 
who is therefore condemn'd, becauſe he would 
not declare ſuch Matters as might demonſtrate 
his Innocency. 

IV. It muſt be farther obſerv'd , that this I. 
utatrveneſs which we have made the formale of 
a Moral Action, bears the Nature of a paſitive 
orm, from which as from a Spring and Root, 
all the Affections, 1 Conſequences of 
ſuch an Action reſult. And therefore a Moral 
Action may be call'd a Poſitive Being (atleaſt in 
the Order of Morals, if not always in the order 
of Naturals ) whether the Matter of it be a Phy- 
ſical Motion, or the Privation of a Phyſical Mo- 
tion. For to conſtitute a Poſitive Being in Mora. 
lity, *ris ſufficient that we conceive ſomething in 
it, from which there ariſe true Affections of the 
ſame kind; ſince, as a Non Ens can have no Af, 


fections, ſo whatever has Certain and poſitive 
Affections cannot upon any account be ftil'd a MM 


meer Non Ens. 


V. Now that a Moral Action ſhould belong ſl 


or ſhould be imputed to any Man, ( in which we 


have aſſerted the ratio formalzs of it to conſiſt) 


there can be no other Reaſon or Cauſe, bur that 
the Man had power and ability to do it, or not 
to do it, to perform or to omit it. And this is ſo 
manifeſt a truth, that the moſt ignorant and un- 
Skilful Mortals, when they are accus'd of any 


Omiſſion, or of any Fact, think they cannot bring 


a fairer Excuſe, then to ſay in the firſt caſe tha 
they could not do it, and in the other, that they ) 
could not help it. So that it is to be eftabliſh'l 
as a prime Maxim in Morals, That a Man is 


accountable for thoſe Actions, the 
or the forbearance of which were 


rformance 3 b 3 
th In his q 1 L % we { 


power: Or (what comes to the ſame thing,) that 
every Action dirigible by a Moral Rule which! 
Man is able to do, or not to do, may be impu- 
ted to him: And on the contrary, that whatever = 


neither in it ſelf, nor in its cauſe, was in a Man's 


r 
r 


power and diſpoſal, cannot be imputed to him, WM 


or affect him in the manner of a 


bt. Nor is it 


any breach of this Rule, that ſometimes a Man mm 
is oblig'd to perform a Buſineſs depending on 
Chance, and conſequently not in our power. Fo: 
this Caſe can never happen, unleſs the Man vo- 
luntarily takes on himſelt ſuch an Obligation. 
Thus much therefore is in the Man's power, to 
bind himſelf to repair a damage, proceeding from 


Cauſes not capable of Human direction. 


o con- 


»® 


clude then, that an Action or Fact ſhould be in- 
puted it is ſufficient that it was not involuntary, 


according to our diſcourſe in the preceding 
Chap ter ( 5 and that it Was ſubj to the 4 4 


idance of our Will. But to make an Omi. 
on truly inputable, tis requiſite that there hae i 


been both Power and Opportunity for perio 
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mance, which Condition of Opportunity ſeems 
to include theſe four things, Firit, That the Ob- 
ject be ready at hand; Secondly, That we have 
2 commodious place, where we may neither be 
hindred by others, nor ſuffer any Evil from them 
upon our Acting. Thirdly , That we have a 
convenient time, in which we are not call'd to the 
diſcharge of more neceſſary Duties, and which is 
equally ſeaſonable tor thoſe who are to concur 
with us in the Action. And laſtly, That our Na- 
rural Powers adminiſter ſufficient ſtrength for the 
Buſineſs. When any one of theſe Conditions is 
wanting without the fault of the Man, it would 
be moſt abſurd and unjuſt to lay the Omiſhon of 
_— to his Charge (v). 


I. Thus much being premis'd in general, it 


will be worth our while to confider more diſtinCt- 
ly and in particular, what Things may be impu- 
ted ro a Man, and what not. Thoſe Things, 
then cannot be imputed to any Man, which pro- 
ceed from a Phyſical Neceflity , or from any 
Cauſes placed beyond the Direction of Men. 
And therefore tis a ſimple practice they tell of 
the Kings of Mexico, that at the Commencement 
of their Reign, they us'd to promiſe their Sub- 
jets, that they'd rake care the Sun ſhould riſe 
and ſet at due times; that Rain ſhould fall as 
often as there was occaſion ; and that the Land 
ſhould bring forth fruit. Neither can it be im- 
puted to Man, that Natural Cauſes produce this 
and no other Effect, or that they produce, it in 
this and no other way ; as for inſtance, that the 
fire warms and not cools us. Yet thus indeed 
the EfteAs of Natural Cauſes furniſh large Mat- 
ter for Imputation, as their active force is drawn 
out, or confirm'd by Man, applying Actives to 
Paſſives, or exciting their internal ſtrength by 


roper Means. On which account a plenty of 


ruit is imputed to the Husbandman, in as much 
as his diligent Culture obtain'd it from the Earth: 
Thus the damage of Fire is imputed to him that 
kindled it; and thus the varied colour of La- 
ban's Lambs, may be imputed to the ſubtlety of 
his Shepherd Jacob (x). A Natural Effect may 
be farther imputed to a Man, as he has mov'd the 
Supream Cauſe and Director of all Things to de- 
termine ſuch an Effect. Thus the Three Tears 
Drought might be imputed to the Prayers of Eli. 
as 92 As in fabulous Story a long Drought is 
ſaid to have ceas'd on the Prayers of ac (Z). 
Thus too, the death of the Men who fell in the 
Peſtilence (a), might in ſome meaſure be imputed 
to David, tho? not to the degree of Murther. 
VII. Neither may we impute to a Man the 


*rable W 


Actions and Effects of the Vegetative Faculties 
which appear in his Body, as they ariſe from his 
Birth, or from other Cauſes beyond his diſpoſal. 
Yet thus much is in a Man's power, ta ſupply 
thoſe Faculties with convenient or with unſuita- 
ble Objects, which may either maintain and che- 
riſh, or weaken and extinguiſh their force: as al- 


ſo ro diſtort and abuſe their proper Organs: 


Thus he whom Nature has given a large, a ſound 
and an able Body, is liable to no Imputation of 
Merit on that ſcore. Bur to corre& a weak Con- 
ſtitution by Induſtry and Exerciſe,and to encreaſe 
the Natural Powers,gives juſt occaſion for Com- 
mendation; and on the contrary, to break or 
deſtroy the ſame Powers by Idleneſs and Petu- 
lancy, turns to a juſt Shame and Reproach. 
* no Man can be fairly reprehended fot 


a weak, or a tender, or a diminicive Body, for 


diſtorted, or for maim'd Limbs, or for want of 
{trengrh, provided that none of thoſe Infirmities 
were contracted by his default. Ariſtotle talks 


very pertinently to this purpoſe (0); Not only 


* Faults of the Mind (ſays he) are voluntary, but 


© thoſe of the Body too in ſome Perſons, whom 


© we therefore diſcommend. For we do not blame 
© thoſe who are naturally deform'd,but thoſe who 


* are grown ſo by neglect of Exerciſe, and by a 


* careleſs way of Life. And the Caſe is the ſame 
© as to any meannels or unſightlineſs arifing from 
* Diſtem or from the maiming of any part 
* of the Body. For Men will not reproach, but 
© rather pity hi Blindneſs, who had it from Na- 
ture, or from a Diſtemper, or from an honou- 


© verſal Scorn and Cenſure, who has loſt his Eyes 
by Drunkenneſs, or by any other kind of Intem- 
* perance (c). Yet it was not without reaſon that 
among the ancient Gauls, as Strabo relates (d), 
the young Men were fin'd for exceeding the mea- 


ſure of their Girdle. Becauſe they took it for : 


granted, that ſuch a large Paunch, at ſuch early 
years, could proceed from nothing elfe but Lazi- 
neſs and Gormandizing (e). 5 

The ſame may be ſaid of the other Faculties 
which Nature and not our own tree Pleaſure has 
implanted in us, as that a Man has ſhaxp or heavy 


Parts, quick or dull Sences, a firm or a deceitfull 


Memory; unleſs theſe Natural Abilities have 
been improv'd or impair'd by the Man himſelf. 
Hither muſt be referr'd that Obſervation of Ari. 
flotle in his Ethics (), Many things according to 
our Nature we do and ſuffer, which we are truly 
conſcious of, and yet which cannot be call'd Volun- 
tary or Involuntary : az io grow old and to die. 


Wes * 


ä 


(w) Cicero de Invent. L 1. Occaſion heut is a pate of time implying a convenience of doing a thing, or of not doing it. 


Add Cartes de Paſſion.Att.144,145 145. 
8 Gen. XXX. 37. 58 
(b) Ethic. III. 


O) 1 Kings XVII. 1. James V.17. 
(c) Plutarch, de Audiend. Poet. Ulyiles doth not upbraid Therfites with bis Lameneſs, bis Baldneſspr his Crook-back, but with hi 


——— 


| (z) Apolodon.l 3. 


(a) m. XXIV, 13,17. 


Scurrility and Impudence. Thus the wiſe Poet ſilently derides thoſe who are aſham'd of Lameneſs, Blindneſs, or the like Defells; it be- 


ing bis j 
ſelves. As thoſe who bruſh or ſtrike our Cloaths, touch not our Body, 


Correct ion. Ibid. 


Add. Sympes. - | | | 
(e) Nicol. Dameſcen. de Mor. Gent. Te brim eee. neee, nbd whoever 
D“ 


Bounds, is look'd upon as bighly Infamous. 


„ that nothing can be bl ame-worthy which is not vit ious, and nothing vitiaus the Cauſe of which is in 'þ 


; ſo thoſe who cenſure others for thei 
Fune, vainly and fooliſhly ſtrike the outward Parts, but never reach 1 2 nor Fra . —— © and 


not in our 


Imperfeflions 
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Theſe things therefore are not proper Matter of 
Impuration, neither can here the getting of wick. 
ed Children be imputed to Parents, provided they 
have not incourag'd them in their Vices by ill 
Education. Whence the witty Turn of Vindex 
will not hold in ſtrict Truth, when he ſaid, that 
Nero's Mother was juſtly put to death by ber 
Son, for bringing ſuch a Monſter into the 
World ( 95 : 
VIIL It's evident likewiſe, that thoſe Things 
cannot be imputed, which exceed our ſtrength ei. 
ther as to the hindrance or the performance of 
them : provided that this — has not been 
of our own ſinful procurement. On which foun- 
dation are built thoſe common Maxims, That 
Impoſſibilities are incapable of Obligation; That 
no Man can be conceiv'd to have enjoyn'd Im- 
poſſible Duties in a Law ; And that therefore 
if any ſuch thing occur in a Statute, or a Cove- 
nant, or a I/, it is either to be eſteem'd as 
null, or elſe a more commodious Interpreration 
of it is to be found out ( 15 To this purpoſe we 
meet with a pleaſant paſſage in Herodot us (1); 
he tells us that when 1Themitocles defir'd a ſup- 
ly of Money from the Inhabitants of Andros, 
upported by the two ſtrong Goddeſſes Per/wa- 
fron and Neceſfty, the Andrians oppos'd him 
with two ſtronger Goddeſſes Poverty and Imps/- 
Ability. But here it muſt be carefully obſerv'd, 
that it is one thing to be Phy/ic/ly , and another 
thing to be Morally impoſſible. The former Im- 
ſübilie lays an Obſtacle, which binds up the 
Will in ſuch a manner, that either it cannot break 
out into Action, or elſe that ſhall loſe all its 
Labours and Endeavours. But a Moral Impoſh- 


bility lays no Impediment 1 the Active 


Power which inheres in the Will, but on the 
contrary ariſes wholly from the Will it felf. 
And in this manner, we ſay, tis impoſſible that 
all Men ſhould conſpire together in delivering 
down a Lie to Poſterity, without any probe of 
Advantage: Or that any Man ſhould lead a Lite 
of ſuch exact Holineſs and Circumſpection, as 
not to offend (at leaſt thro' the precipitancy of 
his Paſſions) in ſome ſmaller Inſtance of Duty. 
Hence the Author of the Treatiſe De Principrzs 
Fuſti & Decori (x) infers, That a Legiſlator can: 
nat indeed enjoyn what is Phyfically Impoſſible, but 
he may exatt Obedience to things which include a 
Moral Impoſſubiltty. oye in this be commands 
not hing contrary to the Liberty of the Will, fince 
all the difficulty of obeying _ from the Will it 
ſelf. Hus tis not impoſſible for any Man to frame 
a Lie gratis ; and if not for any Man hen not for 
the tobole Multitude , and = ts certain that the 
 whote Multitude will not do ſo. In the ſame man- 
ner _ Man has the power of ſpeaking Truth, 


and conſequently a whole Society or Community 


— 


lying : And he i# as able to preſerve himſelf from 


and yet tis moſt certain, that a Commonwealth will | 
never be ſo happy, as to bave all its Members ab- 

ſtain from 22 Speeches : yet this Impoſfibility 
does not take away the Liberty 0 —— Men, 
or excuſe them from ſinning. Aus too we ſay, 
that the fulfilling of the Law is impoſfible, and yet 
that that Impolſſibility do's not injure the Liberty 
of the Will. Tur *tts equally impoſſible for a par- 
ticular Man to obey God's Command in all things, 
and for a multitude to abſtain from all manner of 


each particular all of ſin, as the particular Citizens 
are to keep themſelves pure from Lies; and yet 
this is never likely to happen in the World. Which 


Doctrine, as it is applied to Theological Points, 


we leave to be diſcuſs'd by the proper Profeſſors. 
But if it keep within the Bounds of -Human 
Courts, it do's not appear why this ſhould nor 
rather be admitted, then that aſſertion of Gro. 
tius (1 ), where ſpeaking of thoſe Sins which 
ſome call Sins of daily Incurſion, he ſays, It may 
well be doubted whether ſuch as theſe may rightly 
and properly be call d Sins, becauſe tho we are at 
liberty as to the doing each Particular, yet we ſeem 
to loſe that liberty, when we conſider them in ge- 
nerul. For how can theſe failures , taken col- 
lectively, efcape the Nature of fin, when at the 
ſame time each particular of them are acknow- 
ledg'd for Sins? Tho? indeed ſuch ſmall flips are 
in Human Cogniſance ſcarce look'd upon as pu- 
niſhable. | 28 
IX. Neither can thoſe things be imputed which 

a Man do's or ſuffers upon Compulſon : For 
they will belong, in Moral eſtimation, to him 
who offers the force, and he that receiv'd or ex- 
ecuted them is look d upon only as an Object or 
an Inſtrument. *Tis a Rule with Dionyſiur Hali- 
carnaſſeus (m), That thing which it Inus- 
luntary deſerves excuſe. And Cicero (n) argues 
with good reaſon, when he ſays, If we are ob. 
lie d to pardon thoſe who hurt us oxt of igzorance, 
we are not bound to thank thoſe who benefit us out 
of Neceſſity. Now Compulſion is ſuppos d to be 
apply d, not only when the Principle of Motion 
is in another Man, who by force bends the Mem- 
bers of a Perſon, to ſome Action or Suffering, of 
which the Perſon by ſtrugling and refifting ex- 

xelſes his abhorrence; but likewiſe, when a Man 

the Peril of Death, or of any other extream 

vil, is put upon the Execution of ſome Enormity 
to which he is otherwiſe exceedingly averſe yet 
ſo that he ſhall not be the Author of the 
but the other Perſon who compell'd him to it. 
Examples of the former kind are, when a Man 
by Superiority of ſtrength violently thruſts ano- 
ther upon a third Perſon, or ſtrikes him with a 
torcible bend of the other Man's Hand: or when 
any one commits a violent Rape upon a Woman 
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4 not provoke his lewdneſs by her own * himſelf the Cauſe of his own 1 pnorance 0 and 
fault. Het y indeed, in this Caſ: ſuffers * out of that Ignorance commirs a Deed plain- | 
diſhonour, but the Blemiſh doth not reach her * ly offers an Injury, and may in Juſtice: be ac- 
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A 2). But a Nymph will not have the bene- * countable for the Crime. This is the Caſe of 
| Þ of this futerpretdtion. when with a faint re- drunken Men, who if they commit any diſorder 
fiſtance the lets her Ring be ſtoln off from her under that Condition, without diſpute do a real 
digitus male pertinax, as Horace calls it. An h- ioyury, ſince they themſelves have been the 
ſtance of the latter Compulſion may be, when a © Cauſes of their Ignorance. For *twas in their 
Sergeant or a Guards man is commanded to kill power, whether or no they would tipple 
aA Man whom he knows innocent, under pain of chemſelves ſo far out of their Senſes, as to 
being immediately kill d himſelf upon refuſal : make them (for example) beat their own Fa- 
For he can by no means lye under an Impitation * ther. The ſame Rule will hold in all other In: 
in this Caſe, fince nothing is enjoyn'd him but © ſtances of Ignorance, the cauſe of which is in 
te bare Execution, which in it ſelf is agreeable © the Agent, ſo that he who injures another upon 
enough to his Perſon and Character, and ought * the ſtrength of thoſe Pleas, is nevertheleſs pro- 

W not to be refus'd upon the hazard of loſing his perly unjuſt. But thoſe Perſons cannot by any 
Life: Eſpecially fince tho he threw away him- means be call'd anjuſt who offend out of 5 
ſelf, he could not by that means ſaye the other * tance not of their own procuring, . For fuel 
innocent Party. Yer it muſt be confeſt, that the * Ignorance is to be eſteem'd Natural; as when- 
bare Execution of ſome Acts is ſo very foul and little Children ſtrike their Parents; their Natu- 
deteſtable, that it is a generous bravery, for a ral Ignorance, which is the cauſe of the Fakt, 
Man rather to die than to apply his Body to ſuch © hinders it from being ſtil'd Uzyu/?; the Ignorance 
Operations, tho”, if commitred,the fault of them not at all depending on their own power (. 


= would not light on himſelf, but on others. To Hut in reference to Infants it is farther obſet- 
RE which Caſe the paſſage of Ariſtotle relates above. vable, that we chide, and beat them for ſorhe 
cited: An Inſtance of it may be, Suppoſe a Man Actions, not becauſe in Human Judgment t | 
mould be commanded to commit a Rape on his be ſtriftly Crimes, but meerly for the ſake of A- 
on Mother, which Fact, in Oedipus, tho com- mendment, that they may not prove troubleſome . 
mitted out of invincible Ignorance, yet tormented to others by ſuch Tricks, or may not get. gh ill 
bim ſo, as to make him tear out his own Eyes. habit when they are little, and ſo keep it when 
But when Ar:/totle alleges for an Inſtance of a pra; Ae grown up. And the ſame muſt be ſaid 
@ forced Action, the doing a baſe thing, upon the of Delirous Perſons, provided their Diſeaſe was 
Command of a Tyrant who has our Parents or not occaſion d by their own fault. For the Blows 
Children in his hands, and will fave or kill them given to one in this Condition, have no more 
according to our Obedience or Diſobedience; the proper Nature of a Puniſhment anſivering to 

what he then calls aioze3y n, or 4 baſe thing, muſt 4 Fault, than thoſe we give to a kicking Horſt, 
be underſtood in a limited ſence, ſo as not to to break him of that Cuſtom. (7), „ LAY. 
reach thoſe more odious Villanies which we ate But he who is the Cauſe of his own Ignorance, 
now ſpeaking of. | | of and who has wittingly and willingly hindred 
= Xx. 3 likewiſe takes off all Imputation, himſelf from the knowlege of thoſe things, which 
P far as it renders the Action Involuntary (). he might and ſhould have known, is inthe fame 
his Point may be illuſtrated from ſeveral Paſſa- ' Caſe as if he had oftended upon Knowlege ant 
es of Ariftorle's Morals; © Whenſoever (ſays he) Deliberation .) Ignorance of Univerſals, and 
A sgnorance has been the occafion of doing a thing, of that which we were oy to know, do's not 
9 cannot be injurious, But when 4 Man is ticulars, 


t thing is not done willingly, and confequent- take off 2 but only Ignorance of Par- 
and of what concerns the preſent Fact (7). 

The Body is ftain | ; 's elegant Di | 
* 2 — 7 * 7 Mind is pure, ſays Lucretia in Livg,l.1.c.58, See Hen. Stephens's elegant Diſcourſe. on that Story 
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Materna letum pracoen fati tut; Dies in the Womb before the Gift of Light; 
nunquid (F peccavit ? hs 4 And has it therefore ſinn d? . 
extended no farther than Human Conſideration: EA 7d e 
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V. 


An Example of this „ is thus given by 
Tully (u); There was a Law in ſome certain place, 
forbidding to Sacrifice a Calf to Diana; now a Com- 
any 4 Mariners being in — at Sea, made a 
2 that if they gain d the Port which was now in 
fight, they'd offer a Calf to the Deity who preſided 
hore. 7 happen d that in that very Port there 
food a Temple of Diana, to whom no Calf was to 
be offer d by the Laws ; but the Mariners not be. 
ing acquainted with theſe Laws, offer d the Calf 
which they promis d: and upon this Fatt they are 
accus'd. | | 
If an Action be done without any malicious 
deſign, and not with Ignorance voluntarily con- 
traded, but ſuch only as crept in by Inconſide- 
ration and Inadvertency (to), the Imputation is 
not altogether taken away, yet it is conſiderabl 


diminiſhed (x): Hither we may refer the Cale 


ropos'd by Ariſtotle (y) of a Woman that gave 
4 — La her Gallant of which he died. 
Now the Athenian Judges abſolv'd the Woman 
from this Inditment, becauſe ſhe did the Fact 
undeſignedly, and only miſs'd the Effect of her 
Potion, and procurd his Death inſtead of his 
Love, which was her only Aim. But to make 
this Sentence equitable, it muſt have been * 
pos d as a Principle, that the Woman never ſo 
much as thought the Potion ſhe adminiſtred was 
W hurtful (2). 

I. Farther, Since the Images . form'd by the 
Fancy in ſleep are not in our power, nothing can 
be imputed to us which we ſeem to do in a 
Dream, only as far as by thinking on ſuch things 
in the day time with delight, we have fix'd the 
Idea's deeply in our Minds (2). Hence the Man 
whom Tacitus (b) ſpeaks of, and reports to have 
ſeen the Emperour Claudius in his ſleep, cover'd 


with a Crown made of Ears of Corn, was not 
Fiſherman in 


guilty of any Crime. And 
eocritus (c) entertain'd a very vain 
when he appear'd concern'd for an Oath he had 
made in his ſleep never to venture out again to 
Sea (d). Neither was Fulius Ceſar guilty of 
Inceſt, upon account of his ſtrange Dream, re- 
corded by Sueton (e). Yet Byblis was not alto- 
gether innocent, when as Ovid tells the Story, 


Scruple, 


perform'd. For fince any 


— 


Spe videt, &c. 


In ſleep ſhe oft does the low d ſhadow ſeem 
To graſp, and joys, yet bluſhes in her Dream. 
1 Mr. Old bam. 


Nor is Plutarch (f) much out of the way, when 
he maintains, that a fair Argument may be drawn 
from a Man's Dreams, as to the temper and com- 
poſure of his Mind: and therefore twas à good 
ſaying of Epicurus, That a wiſe Man will be like 


himſelf, even in his ſleep (8) ; 1 
putation of any future Crime ſhould be as it were 


Antedated, or that it ſhould affect us backwards: 
unleſs perhaps the future Crime ſhould depend 
on ſome future or preſent Act of ours, as a Ne- 
ceſſary Effect do's on its Cauſe : For it is a com- 


mon thing to impute the Effect to him to whom 


the Cauſe properly belong d. Indeed it is not at 
all abſurd, that by Imputation of Favour a fu- 
ture Deed ſhall procure ſome good thing to the 
Agent, or to ſome Body elſe, long before it is 


the Author of the Fact (þ). 

XIII. Beyond theſe Exceptions no Human A- 
Qion ought to be reckon'd involuntary or incapa- 
ble of Imputation, tho? to undertake it be never 


ſo contrary to right Reaſon, or tho? any diſorder * Ml 
us into the Commiſſion. 
Indeed Plato (i) lays it down for a Rule, That 
in thoſe Injuries which tis impoſſible to repair, 
no Man is voluntarily Injurious, becauſe no Man 8 
is willing to admit the greateſt of Evils into any 


of Mind violently h 


Cu) De Invent.1. 2. 
(x) And thus far only 
Great and Noble Guides, Vide Ariftot. Ethic. I. 5. c. 10. 


. Theſeare properly the c of Ariſtotle. | bY 
may we allow the ſaying of Quintilian (Inſt. I. 1. c. 6.) Even an Error is commendable in thoſe who follow | "4 


» 


) Magn. Moral. I. 1. c. 17. 


. . 2 < Cy Nt 725 
*) For otherwiſe it were more rational to proceed according to L. 38. 5 5. D. de Penis. Add. Anth. Matth, de Crime. 
ad I. 48. D. tit. 3. c. 5. $6. | 5 — | | | = 
(2) Nenn. Diamſ. J. 4. Aline 38 
r "Egger Tang Tek uc © 0 volt e. 
— Fancie's idle Play 


Mimicks by Night the Labours of the Day. 


Ann. 11. Add. Ammian. Marcellin. I. 1 5. c. 2. 
(D De Profed. Virtut. Sent. 


(U. Ding. Laert. l 10. Some apply to this purpoſe Pſalm XVII. 3. Add. clan dia. Prafat. ad I. 3. de Raptu Proſery. 


; Cc) Idyll. 22. 
(i) See Evagriw's Oath made in a Dream, in Sozomen. Hiſt. Eccl. I. 6. c. 30. 


(Ce) Caf. c. 7. 


: , _ Theocrit, Idyll. 22. Kai 38 & dv 
Ian xiar agmey Hα i. 
The hungry Dog in his Dream 
a on C a Hs 7 too i diſtant, By Inflance , * if 
acchs, 53 00 forth the fk Gracchi, the Seditions had 
in the State : And therefore all Diſturbances are chargeable on P. Scipio. 
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an may (If he pleaſes) 
do a kindneſs gratis, it is certainly in the power 
of a Benefactor, who knows what will after. 
ward happen, to confer a preſent Favour under 
ſome Term and Condition hereupon to be fulfil: 
led. But fince ill Actions cannot be 7mputed,but 
by way of Debt or Guilt, it would be the higheſt 
Abſurdity, to reckon ſo far backwards, as to la 
Imputation on Perſons who neither had any 
Knowlege of Futurity , nor any Obligation or 
Power to hinder the Thing from being done; ⁵ 
nor, laſtly, any Communication of Action with ü 
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© which are moſt dear to him, and moſt excellent 
ein themſelves; ſuch as 5 his _ (Y. * the 
{me purpoſe Ariſtippus ſays in Diogenes Lacs. 
tus, IThit all 1 5 — (by which he means all 
miller Offences) deſerve Pardon, becauſe no 


| © pelld by ſome perturbarion of Mind. And the 


like Doctrine (/). But Ariſtotle hath in many 
places refuted this Opinion. As when ( » ) he 
E recires the following Argument of Socrates de- 
fign'd to prove, that it was not in our power tohe- 
_ we would be good or bad : © Becauſe ſuppo- 
«* fing we ſhould ask any one, whether he had 
rather be juſt or unjuſt, no Man would chuſe 
Injuſtice; whence it ſhould appear, that if ſome 
5 * are wicked, they are not wicked of their 

* own accord, and conſequently none are of their 

* own accord Good. In Confutation of which 
Ariſtotle hath us d theſe Reaſons ; that it would 

* be abſurd for a rl os ro enjoyn Good 
Accons, and to forbid and to puniſh Evil, 

* unleſs both were 9 1dy, in our power : and 

© that otherwiſe there would be no manner of 
ccauſe why Vertue ſhould meet with Praiſe, or 
Vice with Diſgrace and Reproach. In another 
Work (7 ) he handles the Point more at large, 
and with good reaſon rejects that common Ar- 
XX gument of the Szoics, All defire and follow what 
IX appears good to them; but now no Man is Maſter 
e his own Fancy, but the Ends he purſues appears 
o him juſt, according as he is inclin'd and diſpos'd. 
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Por in ſpight of this Objection, the underſtand- 


ing of what is Juſt, and what Unjuſt, muſt be 
acknowledg'd both to be in the power of Man, 
and to be attainable without much difficulty or 
labour (o). In the ſame place Ariſtotle well ob- 
ſerves, that as Ignorance contracted by our own 
fault, doth not render an Action involuntary , fo 
neither can an ill Habit, or a Mind corrupted by 
frequency of unt. If (ſays he) a Man, not 
IE © out of Ignorance, do's things which may deno- 
minate him unjuſt , he is voluntarily unjuſt ; 
but he cannot, at his Will and Pleaſure, turn from 
IE © unjuſt to juſt again (p) ; no more than a fick 
Man can be ſound again when he pleaſeth, tho 


* either by his intemperate way of Life, or by his 
* diſobedience to the Orders of his Phyſician : 
Such a Perſon at firſt had it indeed in his pow- 


lee his Health, it is not in his power to re. 
ſſtore it: In the ſame manner as one, who hach 
* thrown a Stone out of his hand, cannot recover 
Lit again, tho? at firſt he had the power of 
* throwing or not throwing it. Thus the Un- 
: ge the Intemperate, at firſt, might have 
j otherwiſe, and theretore were voluntarily 


LT 


J of his Concerns and much leſs into thoſe Things 


| «© Perſon is miſtaken willingly, but as he is com- 


| Emperour Antoninus frequently advanceth the 


we hate ill Habits, is 


* his Sickneſs perhaps was voluntary, occafion'd 


er not to be fick ; but when he hath once neg-- 


* ſuch; but being once under thoſe Conditions, 
they are not at liberty to be without them; 
that is, before they have reform'd and corrected 


© themſelves. 


It may not be amiſs ro caſt an Eye upon what 
the Author of the Treatiſe De Principirs Fuſti & 
Decert (q) hath advanced on the Subject of Mo- 
ral Habits. © Thoſe Moral Habirs which we. 
* commonly call Evil, are not (fays he) teally 
© Sins, nor worthy ot puniſhment if confider'd in 
© themſelves; becauſe they do not touch the 
Effect with any Moral Cauſality, fo long as 
© they continue Habits, but only as they break 
© out into Ads. And it they prove a hindrance 
© to Vertue, this is done by an elicite dd of Man's 
* Will, which Will is then the Cauſe of the 
Moral Vice. But to eſtabliſh a Moral Cauſe 
* ſuperior to the Will, is ro take away the Nature 
* of that Faculty, it is to turn one Elicite into an 
* enjoyn'd Act, and to attribute to Habits an actual 
, — of operating without any Operation. 
For we operate only by the Will, and nothing 


* truly Moral can work before the Elicite A& of 


that Power from which alone proceeds the Mo- 
* rality of any performance. For an Ill Habit, 
before the Act of the Will, is only a Phyſical 
© Thing, or a Mode of the Soul; but when the 
© Soul works ſinfully by the Will. then the Habit 
* ceaſ.th, and is ſuperſeded. The Efficacy by 
which ill Habits diſpoſe the Mind to ill Actions 
* is different from that, (for inſtance) by which 
lewd Diſcourſe inſtils Wantonneſs into the 
Minds of the Hearers : becauſe that Diſcourſe 
© may be 8 ſaid to work antecedently to 
* the Will of him to whom it is applied, tho? 


© the Effect doth not always follow. Which ab- 


* ſtruſe Doctrine may fitly enough be explained by 
this Similitude: Splayneſs of Foot in it ſelf, 
and as long as the Foot reſts, is not a fault a- 
© painſt the Rules of Dancing, but when the 
© Spark makes an ill Step; the Moral Cauſe of 
that Miſcarriage is not the turning out of the 
© Toes too far, conſider'd in it ſelf, but the Will 
of him that hath ſo awkerdly mov'd them. 
The ſame Author adds, That © the reaſon why 
| rtly becauſe the Per- 
* ſons got them by ill Actions, and partly becauſe 
© they are more prone to ill Actions on the ac- 
count of them: and that ho they are Diſeaſes 
of the Mind, yet they do not deſerve Puniſhment 


in themſelves, but becauſe they were voluntarily 


contratted. As if we ſhould ſay, when we beat 


an unlucky Boy that puts out his Ankle by-a 


wanton and negligent Leap, the reaſon why we 
beat him, is not the putting out his Ankle (in it 


eli) but the idle Leap that caus'd it. 


XIV. A Man isnot only liable to have his ow 
Actions impured to him, but likewiſe the Actions 


of other Men. Let this cannot rightly be, unleſs 


— — 


(LU) Las 3. L7.422,63- L8.514. L 11.5 18, 


( 2) AG Exfath ad loc. 


deavour it may be overcome. (J FP. 165. &c. 


But this we are to underſtand, either in 2 compound ſence, i. e. that he cannot be juſt and unjuſt at the 


Py a —_ _— » 


. * 1 : — 


(_k ) Add. nn um p. 1085. & Marſel: Fecin. Prafat. ad Platon. I. 9. de LL, & Apolei. de Philoſophia, © - 
(am) Magn. Moral. I. 1. c. 9. 


(n) Ethic, L 3-67; 


ume 


— in this meaning, that the bare Will cannot preſently aboliſh a conſirnrd Diſtemper of the Mind; tho by long and earueſt 
6 he 


i2 Of the Laws of Nature and of Nations. | 


Crap. V. 
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or other efficaciouſly concurr'd 
in their production. For otherwiſe Reaſon will 
never ſuffer that the Eftect of a Moral Action 
ſhould be transterrd from One to Another, un- 
leſs this other Perſon had ſome influence on the 
Action, by ſome performance or ſome omiſſion 
of his own (7). Thus when a ſound arrives at 
our Ears againſt our Conſent, the bare hearing 
can be no Crime, if we proceed no farther ( s ). 
Though ſometimes indeed a quiet and filent hear. 
ing is conſtrued as a Token of Conſent. And 'twas 
on this account that the brave Germanicus, when 
on the News of Auguſtus's Death, his Seditious 
Soldiers offer'd him the Empire, ſtarted imme- 
diately in Confuſion from his Seat of Command, 
a4 if he had been already tainted toith Rebel. 
lion (t). | 
Sometimes, then, it happens, that an AQtion 
is not pared to the immediate Performer of it, 
but to him who commanded it to be done. As 
when a Superior, under the Penalty of the ſeve- 
reſt Evils, and ſuch as he is really able to inflict, 
ejoyn's 2 Subject the bare execution of ſome 
ed. Thus, as Procopius (u) well obſerves, 
© an Ambaſſador, ar the command of him whom 
* he repreſents, ſpeaks ſuch and ſuch words; in 
which if there appear any fault or offence , it 
* ought not to be charg'd on him, but on his 
* Malter, whoſe Orders and Inſtructions he is un. 
© der a neceſſity of obeying. When the Roman 
Senate declar'd the League with the Samnites 
to be Baſe and Inglorious, and voted the deliver- 
ing up the General: the Author of ir, to the E- 
nemy, it was a very ſenſleſs Propoſal mov'd by 
one of the Grave Fathers, that the ſame Puniſh- 
ment ſhould be inflited on the Perſon who held 
the Swine during the Ceremony of making the 
Agreement (o). When Mithridates put to death 
Atilius and other Conſpirators againſt his Life, 
he pardon'd Arr7/:us's Freed men who were of 
the Company, g. Abr Nexornonwipus (X), as Per. 
ſons that only obey d their lawful Mafter. 
But it's more uſual that the Action ſhall be 


he has ſome mal 


imputed both to the Performer and to the Com. 
mander of it. And this is chiefly done in theſ: 
three ways: Either, that the Commander ſhall 
be the Principal Cauſe of the Action, and the 
Performer the Inferior and Acceſſory Cauſe, or 
that both ſhall be equally guilty, or that the 
Commander ſhall be the Interior Cauſe, and the 
Performer the Principal. And in all Caſes the 
Concurrence to another Man's Action is made ei- 
ther poſitively or privately by ſome Commiſſion 
or Omiſſion. 4 | 

Firſt then, He is eſteem'd the Principal Cauſ: 
of an Action committed immediately by another 
Man, who commands ſomething to be done b 
One under his Power and Sway , or who by his 
bare Authority, not eaſily to be reſiſted, moves a 
Man to the performance of ſome Deed, whick he 
could not have enjoyn'd, by Command or Power 

roperly ſo call'd. And this laſt was the Caſe of 
Pen acitus, whom Tiberius himſelf excuſed 
from having any Guilt in the Civil War , ſince as 
he was a Son he could not decline hig FEither's Or. 
ders (y.) But now his Father, by his Paternal 
Right and Power, could not have oblig'd him to 
engage in ſuch a Crime, and therefore he was 
mov'd only by ys Authority. 

Secondly, He who gives a Conſent neceſſarily 
requiſite to the bene and without Which 
the Agent had not proceeded (2). 

Thirdly, He who ought to have forbidden an 
ill Aion, and did not; provided he had a full 
Obligation thus to prohibit it, and that upon the 
account of that Obligation other Men had a 
right of exacting ſuch a Prohibition from him (a). 
On this ſcore Diagencs beat a Schoolmaſter, 
whoſe Boys were too much given to their Bell ies, 
not imput ing the fault (as Plutarch (b) ſays) to 
them for not learning better things, but to him for | 
not teaching them. Thus Meſſalinus in Tacitis 
(e) adviſed, that a Decree ar ſhould paſs 
to puniſh the Magiſtrates for the Crimes commit- 
ted by their Wives, in relation to the Govern. 
ment of the Proyinces, whether they themſelves 


— — 


(r) Arrian. Eyicket. I. 1. c. 28. No Man ſuffers for the Fatt of another. 0 = 
arc, Antonin. I. 8. $ 53. Unto my Free- will, my Neighbour's Free-will ( as bis Life, or his Body) is altogether 4 — For 

a another,yet have our Minds and Underflandings each of them their own pr ved: Turiſaition. 
e another Man's Wickedneſs might be my Evil ; which God wauld not have, that it might nat be in another Man's power. to make me 


8 Lacian de Imagin. Unleſi you fancy any Crime in the bare 44 of Hearing, 
Themift. Orat. 5. Heretofore, in Crimes of this ſort, m) diſtinction was made between Miefortune and Guilt : it 

the againſi one's will, as tocontrive the Plot, or to attempt the Execution. But thi 

Nature for framing aur Ears flat and and for not putting it in our power to claſe and icontr att them, 


h we are all made one 


t) Tacit. Ann. 1. 
being judg'd as heinows to hear a villainuws Propoſal, 
war to cenſure and reproach 
e we 6 our Fyes or our Mouth : ſince t 


alone of all our 


Fearing to its juſt Character of 
2 Cicero de Invent. |. 2. Mamerlin. 
Troad. Ad authores redit ſceleris coali culpu. 


Proleg. c. 1. 813. 


C4) Comp. Valer. Max. I. 2. 5 8. 5 2. Liban. Progymn. He is to for the Fault, without whoſe leave it bad nt been com 
id Id. Idid. They wes fiery to be accent oe Arbors f Evi whoſe Hands — as. thy who. gave. tht 


power and authority of commit ting them. 


ie a er £ Ap L 3. de f 1. $ 1D. 8 fam fare. for 
nber. Not to forbid a fin, when in our power, is to 1 
Met are influene'd foto Vice by bad Iaftruttors.o— SHER, 


|  Senec. Troad. Qui non wetat peccare cum poſhit, 
Swhotl. Philoget. W 
(Cd) Libro uiriutem deert poſſe. Vide lian. I. 3. c. 10. 
Fuvenal. Sat. 14. Nemo ſatis credit. tantum delinguere 2 
Rs | Permittas ; adee indulgens lating i 
Add. I. 4. S 2. D. de oe. Proconſ. 


c) Ann. y. 


Th Inſtruments 

tt receive of neceſſity every thing that flows in, like a Houſe without Gates or Doors, But You at length have reſter d our Faculty of 
Innocence. es 1 

„1. Whatever is tr ommiſſion, is properly the | Emperoa'. 
] The Guilt of Miſchief acted u mt dnp wy ont 

(x) Appien. Mithridates. (Cy) Annal. III. Add.l.37. Princ.D. ad L. Aguil. I. i f. 1 


2 27 — 5 - . * » _ - 


and. | 


Senſe, are lac d bed our Will and; Command, lying read, 


b. de Ii; Ant. Matth. de Crimin. 


All think too ſtraight th' Indulgence 2 
And to themleive 2 kinder — Inn” 
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Book l. Of the Laws of Nature and of Nations. 


** 1 Sei. * 


we te concern d or unconcern'd in the Fact. And 
thus too by the EAgliſb Laws, the Husband is ob- 
lig'd to Anſwer and to make Satisfaction for the 
\ 
or Ded; lecauſe he neglected to uſe his power 
of retraining her. Nay , if the Husband aud 
\Wite commit Felony together, the Wite is ac- 
counted neither a Principle nor an Acceſſary in 
m Crime, becauſe the is ſuppos'd to have acted 
upon Neceſlity, by verru- of the Obedience ſhe 
WF ow'd her Husband (d). 3 
= Fourthly, He who commands or hires a Perſon 
dos pertorm a Villany (e). ; | 
1 itthly, He who afbſts ; as he who brings and 
3 holds the Ladder, while a Thief gets into a 
Window; he who ſtrikes the Money out of 4 
Man's Purſe, that another Rogue may pick it up; 
he who drives away a Man's Cattle, that his 
S Comrade may ſeize them, and carry them oft () 
Sixthly, He that conceals or receives ſtollen 
Goods (g). 5 f 
Seventhly, He who did not aſſiſt the ſuffering 
Party, tho he was oblig d to do ſo (þ), Thus 
Soldiers, who are hired tor a Guard in a Journey, 
if, on the approach of a number of Villains, 
vom they are able to grapple with, they retuſe 
co fight, they are to be reckon'd themlzlves a- 
mong the Villains. Thus a Fire {hall be rightly 
imputed to the Watchman, who ſaw it kindling, 
pet neglected to ſtop it, or call for help ( 8 
Wn Thus among the Egyptians, if a Man on the 
Road faw another kill'd, or ſuffering any Vio- 
RX lence, and did not reſcue him tho* he was able, 
ve was obnoxious to Capital Puniſhments. And 
if the Man was too weak to give aſſiſtance and 
"XX deliverance, he was oblig'd to diſcover and pro- 
ſecute the Actors: Upon default thereof, he re- 
"IF ceiv'd a fer number of Blows, or was enjoyn'd 
a three days Abſtinence from Victuals (). And 
cus Abaz King of Perſia, ro clear his Country of 
hicves, publiſh'd an Order, that whenever any 
*2E Perſon was kill'd or plunder'd, the Inhabitants 
of che next Town ſhould be accountable for the 
rad (7). So with che Spartans, he that did not 
reprove a Perſon who oftended in his preſence, 


* 4. 
— 


rong his Wite doth to another, either by Word | 


43 

was punith'd as a Partner in the Crime (. So 
Cuto exh-1ting the Magiſtrates to put the Laws in 
execution againſt Oitenders, told them , © Thar 
© thoſe who were zble to reſtrain wicked Doers, 
© and yer neglected this power, did plainly at- 
* {nt and contribute to their Enormities (2). As 
{or the Silence and the Diſtimulation of Magji- 
ſtrates, Pluto (o) has given thoſe Crimes their 
due cenſure : Ihe ſecond Enemy to a State (lays 
he) 4 the Man, who, tho' be be not ſtriciiy a Part. 
ner in this Villany (he means Treaſon,) yet while 
he enjoys the higheſt Offices in the Commoniealth, 
do's not ol-jerve the Conſpiracy, and if be do's ob. 
ſerve it, cut of a timorois baſeneſs negletis 10 
ſuccour and to delwer his Country (p). | 

For the ſame reaſon it a Keeper, who has un- 
dertaken the care of a Madman, prove negligent, 
and the Madman happen to do any hurt, the Kee: 
per thail be anſwerable for the Fact,tho' rhe Mad- 
man be not capable of Impatation (q). 

Thoſe Perſons are reckon'd the inferiour or 
leſs principal Cauſes of other Mens Actions, who 
h1ve advisd, commended, or cajol'd them before 
the Facts, in ſuch a manner, as that their Coun- 
ſel, or Praiſe, or Flattery, has had any weight 
in promoting thoſe Undertakings. For otherwiſe, 
a Man who barely commends a Crime, and yet 
by his Commendation contributes nothing to ir, 
ought not to be puniſſit for the Crime it ſelf, but 
ſhould ſutter for his ill Thoughts and Deſigns (7). 
It will not be very unjuſt to reckon thoſe in the 
{ame Claſs, who by their Recommendation have 
preterr'd a Man to the Care and Management of 
any Buſineſs, fince *ris decent they ſhould bluſh 
tor his Faults and Miſcarriages (3 | 

But as to the Matter of Counſel, it's worth 
while to run over the Diſputes of the Civilians, 
where they are arguing whether the words Ope 
and Conſi/io, by belp and by Counſel, are to be un- 
derltoud in a conjunttive or in a divided ſence. 
For it Cunſel imports the ſame as Intention or 
Deſign, he only will be guilty of another Man's 
Theft, who aſſiſted him in it, not out of Impru- 
dency, but with premeditated Wickedneſs (7). 
If Counſel has been given without help, it 125 


Chamberldin's Preſent State of England, P.1. C. 16. 
Add. I. 34. 8 J. J. 66. $ 2. D. de furtu. 
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SEL. 1. Princ. D. de 
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(e) Vide Anth. Matth. d. l $ 12. & ad lib. 48. D. tit.5.c.3.$16. 


Phocylid. Ave . N © A- N 5 . They that receive are arrant Thieves no leſs than they that ſteal. 
Plato de LI. I. 12. fie that kmwingly takes into bis keeping ſtoln Goode, ſhall be effeem'd equal in Guilt to the Thief himſelf. 
itrvis. Add. t. 1. D. de receptatoribis. & Edit. Reg. Theodoric. c. 116, Concerning the Aſſiſtants or Abettors 


| = Adultery. See [.8. L 9 D. 4 L. Julian de adulterer. Periander the Tyrant of Corinth threw all the Bawds into the Sea, He- 


(h) Cicero Off. 1. He that doth mt, when he is able, guard and 


Cornel. de falſ. I. 6. $8. D.de re militavi. 
Vide Pet. de Valle Itinerar. P. 2. Epiſt. 1. 


8 Vide J. 14. D. de Offic. 
1 3 Triſt. l. ——— 
W-monet ne facias quod jam furcis ille monendo 
Laudat, & bortatu a ſuo. 


2 ; o in the Conſtitutions the Lombards, (I. i. tit. 7. 5 25.) He that ſtands by and encourageth the commiſſion 


dunſclf adjudg'd an At jor in it. Add. Roman. l. 5. ult. 


(t) L.52.4 13. D. de furtis. 


until. Declam. 255. To commit Villany, and to afprove of 
urally reſembling eachother. Aat: Matth. de — 1.4 „K 14. (Y) Vide Socrat. in Xenophon. Apamn.l.2.p 472. 


aclid. de Polit, Add. Anth 5:{atth. de Crimin. Proleg. c. 1. $ 11. & ad l. 47. D. tit. X. c. 1. & 2. | | 
; protect an injur d Perſon, is as much in fault as if he ſtould deſert bis 
arents,his Country,or bis Friends, Add. Anth. Matth. de Crimin. Proleg. c. 1.4. ts. - | 
Y Diodor, Sic. I. 1. c. 77. Add. 1. 7. D. Naute caup. Stab, I. 2. J. 6. D. ad L. Pompeiam de parricid. I. 7. d. t. I. 9. $ 1. D. ad 


8 ) m) Plutarch. Lacon. Inſti 
) Vide J. 2. D. de noxal. a#. I. 7. D. qui ſine manum ſſione. t. 1. D. de mag ſtrati 

(p) See the Story of Scedaſus's Dauzhters, in Plutarch. Am itor. N ration. Grotius ad Proverb. XXIX. 24. He that 
ief, and doth not, when requir'd upon Oath before the Magifh ate, diſcruer him, is in Guilt equal to him. Vide Leuit. V. i. 


(i) Add. Exech. 33. v. 6. 


conveniendis. (o) De ILL. I. 


bo the 


Who prompts you to go on, proves the 
You took — and his Ae is br.. 


of any Villany, is 
it, are Allions 
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be tequiſite to enquire, whether it were General 
or Special. The former kind is, for Example, 
when a Man, hearing another complain of Po- 
verty, adviſes him to ſupport himſelf by Steal. 
ing; and ſuch a Counſellor will not, in Human 


Cogniſance, paſs himſelf for a Thief. Bur if a zy 
Man has given Special Counſel to another, as, if 


he has ſhown” him what way te break into a 
Houſe, told him the fitteſt time, and where the 
things be that may be moſt conveniently carried 
off, or how he may hide himſelf after the Fact, 
' ſuch an one will have a very ſtrong twang of the 
Thief (2). It is farther obſervable, in reference 
to Counſel and other like Influences on other 
Men's Actions, that by them the Guilt is only 
communicated ; but not wholy devolv'd from 


the Actor to the Exhorter, unleſs the former were 


under an Obligation to put his Advice in Practice. 
Hence Diodotus in Thucydides (w) complains with 
good reaſon, * That the Orators in a State ſhould 
© be accountable for their Advice, and the 1 
© not at all accountable for hearkning to them. He 
adds, I he that believ'd,as well as be that per ſtoaded 
a buſine ſs, toere liable to be puniſb d, you would fro. 
cerd much more wiſely in your Judgments. But 
now, when you fall into Paſſions on any diſappoint- 
ment of your Hopes, you only puniſh him who gave 
the Advice, and not your ſelves, who have always 
born ſo great a ſhare in the Miſtake or Mi: 
carriage. Hence Mr. Hobbs (x) thus declares in 

eneral ; Thzs is alſo incident to the Nature of 
Ga el, that whatſoever it be, he that asks it can 
nat in Equity atcuſe or puniſh it: For to ask Coun: 
ſel of another, is to t hm to give ſuch Conn- 
ſel.as be ſhall think beſt, and conſequently be that 
groves Counſel to his Soveraign (whether i Mo. 
narch, or an Aſſembly) when be asks it, let it 
pleaſe or diſpleaſe, cannot be puniſh'd, becauſe he 
gave it to ſuch as were willing to hear it, what- 
foever it ſhyuld be. But here he ſhould have ad- 
_ ded, If the Counſellor groes his Opinion bona fide, 
and has a perfeft knowledge of the Matter in de- 
| bate. For it is a piece of wickedneſs to pretend 
to give a Judgment about a thing which we are 


unacquainted with. He — ſubjoyns ; Bat 


if one Subject gives Counſel to another to do an 
thing contrary to the Laws , whether that Gan 
proceed from Evil Intentions, or from Ignorance 
only, it 1s puniſhable by the Commonwealth, becauſe 
Ignorance of the Laws 3s no good Excuſe, where 
every one is bound to take notice of the Laws, to 
which he is ſubjecł. | | 
Hence that Maxim in Exgland commended ſo 


highly by Dr. Bates (y) cannot be receiv'd with. 
out ſome limitation; That the King can never 
miſtake, nor do any Man an injury, becauſe all 
the fault and puniſhment, is deriv'd, as it ought 
to be, on his Miniſters and Counſellors, whoſe Dy. 
ty it is to admoniſh the Prince, to deny him their 
affiſtance oben be enters on ill deſigns, and rather 
to quit their places, than 10 cbey him when he com 
mands the doing of any thing contrary to the 
Laws (2). 7 

Ir is doubtful whether we ſhould rank under 
this,or under the tormer Claſs thoſe, who by their 
Example excite others to ſuch fins,as they would 
have otherwiſe declined (a). | 

From all theſe Obſervations it is eaſie to per- 
ceive the reaſon and the limitation of thoſe com- 
mon Axioms ; What a Man do's by another, of 
that be himſelf is reckon'd the Author : We make 


\thoſe things our own, to which we grant our Con. 


ſent (b). That which, in matters relating to us, 
is done by others upon our Command, obliges us our 
ſelves : That is e 

of which we have impos'd on another; and the 


Crap. V. 


cem d our Attion, the execution 


like. As for that Communication of Actions, i 
which reſults from the Union of a Moral Bo. 


dy, it will be hereafter explain'd in its proper 
place, 


on, upon account of his own 
cauſe he did not hinder the Action, in thiscaſe it 
is requiſite not only that he ſhould have been a- 
ble by his natural ſtrength to have kindred ir, but 
likewiſe that he ſhould have had an Obligation 
incumbent on him to hinder it. When either of 
theſe two Conditions fails, nothing can be im- 
puted to him, who gives another leave to act at 


pleaſure. And therefore GOD ALMIGHTY is 
_ 2 


capable of no Imputation, upon the account ot 
his permiſſion of ina. For he is not oblig'd to 
reſtrain them in ſuch a manner, as to make them 
impoſſible to be committed: that is by withdraw. 
ing our natural ſtrength, or extinguiſhing the 


Liberty of our Will: fince upon the removal of . 
thele,no fort of Moral Action could be performd 


by Man (c.) 

Thar permiſſion then of another Man's Action 
is void of all Moral Effect, which we give when 
to hinder the Action is beyond our Duty, or above 
our Strength; unleſs this Weakneſs and Inability 
is procur'd by our Fault, and unleſs the Ignorance 
arole thro* Supine Negligence, and within that 


degree of Diligence,which we are obliged to ob- 


ſerve. 


1 


(u) Vide Ant. Match. de Crimin. Proleg. c. 1. $ 7. 
x) Leulath.c. 25. y) Elench. Mot. P. 1. 
(z mg ded + where 

the Judges to ablolve a Fri 


(% L. 3. 


tells us of Chilon, that he was troubled with Remorſe of Conſcience, his N 
end of his manifeſtly — 8 and whom he himſelf had in — —— 


ſw 
able Story which we ſind in the ſame Author (I. 11. c. 18.) © a. Perſons being convicted as a Han · tealer, for hiding with a Call 


of his Gowna R 
(a) Matth. XVIII. v. 5. | 
venal. Sat... — x — totus in agris 
Unis ſcabie ca porrigine porci ; 
i #4 lem abeul. 


Slave who was paſſing within fight of his Maſter. 


From one infected Beaſt the Murrain reigns 
O're all the Drove, and ſpreads themon the Plains: 


And one corrupted Grape its purple Neighbour ſtains. 


Add. Crot. I. 2. c. 17. $ 6. Nc. & c. 21. $ 1. &c. Ant. Matth. de Crimin. Proleg, c. 1. 5 6. &c. 
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adi, Nothing can be impared upon the ac. 

count of permitting a good Action, which we 
might indeed, but ought not to have hinder'd. 
Thus he can impure nothing to me ( or I owe 


him nothing) who has given me permiſſion, or 
has not prohibited me from uſing my Kight , 
that is, has done me no Injury. 


— 


'TE come now to confider of that Moral 
his Will is his 


Rule, or Law, by which Moral Actions 
cas re to be {quar'd, and according to their agree- 
ment or diſagreement, with which, they acquire 
| peculiar Qualities. And here we mult take. care 
in the firſt place, accurately to diſtinguiſh Law 
| trom ſome other things which ſeem to beax ſome 
Relation to it, and which for that reaſon ape fre- 
quently confounded with it: And theſeare|Cour- 
7%, Covenant, and Right. Now Law differs from 
Conunſel in this, that by the latter a Man endea- 
*K& vours, with Reaſons taken from the Nature of 
1 the Thing, to induce another Perſon to ſome 
performance or Omiſſion, over which Perſon, at 
"IRE leaſt as to the preſent Buſineſs, he has no pro 
IE power, ſo as that he can lay no direct Obligation 
on him, but muſt leave it to his Pleaſure and 
= Choice, whether he will follow the Counſel, or 
not. Yet Counſel indeed may adminiſter occafi- 
on to an Obligation, in as much as it furniſhes a 
Man with ſome Knowledge, by which an Obli- 
gation may be produced or increaſed. Thus a 
hyfician cannot by virtue of any Power and 


Command, order his Patient to take ſuch things, 


and to abſtain from others; but while he ſhews 
one M1g to be conducive, and another pernicious 


tormer, and to avoid the latter; not ac- 
count of any Right which the Phyſician holds o- 
ver him, bur by the Law of Nature, which com- 
= mands every Man to take care of his own Life 
and Health. But Law, tho? it ought not to want 
"RE its Reaſons, yet thoſe Reaſons are not the Cauſe 
why Obedience is paid to it, but the Power of the 
"ITE ExaQor, who when he has fignified his Pleaſure, 
lays an Obligation on the pom hm to act in con- 
ons © 


= ftorrmity to his Decree, tho they do not 
e. well apprehend the Rea the Injunction. 
= To which ſe Mr. Hobbs (d) thus exproſſeth 
himſelf , Caſe! (lays he) is a Precept, in which 
the reaſon why we obey, is taken from the Thing 
Preſeribed. But Law, or prop 


er Command, is a 
Precept, in which the reaſon of our Obedience is 
taken from the will of the Preſcriber. For no Man 
can lay, Sic Volo, Sic Fubeo, fo I will, and fo I 
command unleſs | 


_— 
1 


co Health , the Patient is bound to embrace the 


— 


„% eie 
Of the Rule of Moral Aﬀions, or of Law in G eneral. 


Stet pro ratione volantas. 
Reaſon. 5 | 

We obey Laws therefore, not principally upon 
account of the Marter of them, but upon account 
of the Legiſlator's Will. And thus, Law ig ihe 
Injunclion of him, who has a Power over thoſe 10 
whom he preſcribes ; but Counſel, of him, toho bas 
no ſuch Power. To do the things enjoyn'd by Lato, 
is matter of Duty; to do thoſe N y Coun: 
ſel, is matter 2 Pleaſure. The end of Coun: 
fel is diretted toward him who receives it: And 
this End he is at Liberty to weigh and to approve. 
But tho? Law too has commonly ſome end direct 
ed toward thoſe who receive it, yet it do's nor 
leave them the right of examining and rejecting 
this end, but actually determines it, by enjoyning 
it. Counſel is only groen to thoſe who are willing 
to have it, but Law reaches the unwilling; Laſtly; 
The right of a Counſellor ceaſes at the pleaſure of 
him &. receives the Counſel , but the right of a 
Lawgrver cannot be taken away at the pleaſure of 
thoſe on whom be impoſes the Law (e). 

II. Neither were thoſe Ancients accurate e- 
nough in their Expreſſions, who frequently 
ply to Laws the name of Common Agreements (f). 

or beſides that neither the Divine Poſitive Laws, 
nor the Laws of Nature, had their riſe from the 
Agreement of Men, and therefore that Title can 
only be attributed ro Civil Laws; even theſe are 
not properly Covenants and Agreements, tho? 
there was indeed ſome intervention of Compact 
at the Original of Civil Power. It's plain that 
the Greciars, as in their other Politick Speeches, 
ſo in this too, had an Eye to their own Demo- 
cratical Governments; in which, becauſe the 
Laws were made upon the Propoſal of the Ma. 
giſtrate, with the Knowledge and by the Com- 
mand of the People, and ſo (as it were) in the 
way of Bargain or Stipulation, they gave them 
the ot Covenants and Agreements, before- 
mention d. Tho? indeed, neither upon account 
of the major part of the Peoples conſenting ot 
agrexing to them can Democratical Laws be pro- 
perly ſtil 


ed Covenants. Fer. this Agreement is 
only the manner by which the Supream Power 
lodg'd in a General Aſſembly exerts its force, - 


1 


— 


(d) De Cive c. 14.51. 


Pons, That Laws are the common Agreements of States- 


2, 3. and the Pheaſe is frequent with the Grecian Authors. In 
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thar being taken for the Will and the Decree oft 
All, ro which the greater Number give Conſent. 
So that the Eificacy of a Vote given in Coun- 


- Cit by any Memner about framing a Decree, is 


very ditierent from the Conſent which a Man 
declares at his trance on a Covenant: For in 
this laſt Catc,a Perſon that diſſents is not bound, 


aud the Party cannot proceed without him: 


whereas in the former Caſe, even the diſſenting 
Party is ticd and obliged by the Pluralicy of 
Vores. 8 

The remaining Points of Diſtinction between 
a Compact or Covenant, and a Law, are obvious. 
For a Compact is a Promiſe , bur a Lat is a Cm. 


mand. In Compatts the torm of Speaking is 1. 


will do ſo and 10; but in Laws the Form runs, 
Do thou ſo, atier an imperative manner. In Com 
patts, lince they depend, as to their Original, on 
our Will. we tirtt determine what is to be done, 
bctore we ure obligd to do it; but in Laws, 
which ſuppole rhe Power ot others over us, we 
arc in the hilt place oblig'd to act, aid atter- 
wards the manner or our acting is determin'd. 
And theretore he is not bound by a Compact, who 
did not treely tie himiclt by giving his Conſent, 
but we are tor this reatoil oblig'd by a Lato, be- 
cauſe we ow'd an antecedent Obedience to its 
Author (g). 
III. As tor the Term of Right, as iefitnports 
a power of acting granted, or left free by the 
Laws, we mult take care not to let it paſs for 
the ſame thing as the Law it ſelf. That is, when 
we are ſaid to have a Right by the Divine Law 
ol doing ſuch or ſuch a thing, we muſt not ima- 
gine that the lame thing is enjoyn'd and com- 
manded by the Divine Law, and that therefo 
we may fairly do it, tho' ir ſhould be forbidden 


by the Laws of Men. For, fince a Man hath a; 


power of doing all ſuch things as can proceed. 
from his Natuial Abilities, except thoſe which 
are forbidden by ſome Law, hence by common 
cuſtom ot Speech, thoſe Things which are nor 
prohibited by ſuch or ſuch a Law, we are ſaid 
ro have a Right of doing by that Law. Right 
therefore, in this ſence denotes a Liberty ; but 
Lato includes ſome Bond and Engagement, by 
which our Natural Liberty is reſtrain d. | 
IV. In general,a Law may conveniently enough 
be defin'd a Decree by which a Soveraign obligeth a 
Subjef to conform bis Attions to what he preſcribes. 
We call it a Decree , not as it remains in the 
Mind and Will of the Party decreerng, bur as it 
is comu: unicated to the Subject in ſuch a manner, 
as to let him underſtand the neceſſity of his con- 
forming to it : and therefore the Term Decree is 
here equivalent to Command, And we think ir 
an ind iſterent matter, whether one ſhould call a 
Law a Decree or a Speech, provided it be not 
eſteem'd neceſſary to it, that it be promulgated 


cither vidi voce, or in uiting; ſince it is ſuffici- 
ent that the Will ot the Legiſlator be any way 
made known to the Subjrct, tho it ſhould only 
be by the internal ſuggeition of Natural Light. 


Theretore we take it to be an uſeleſs picce of 


Subtlety and Niceneſs in Mr. Hobbs (h), when 
he maintains that the Laws of Nature have no 
tarther the force of Laws, than az they are pro- 
mulgated in Holy Scriptures by the Word of ds ; 
and not es they are certain Concluſions apprebend.- 
ed by Reaſon, concerning the doing or the omitting 
of Things. For trom the bare Dictates of Kea- 
ton, we do not only underfland that the Obſer- 
vance of Nature's Laws is good and profitable to 
Mankind, but likewiſe that it is the Will and 
the Command of GUD, that Men ſhould govern 
their Actions by thoſe Kules ; which is ſutficient 
to the Elierc- of a Law. Tho? ftill indeed this 
Reply muy be made, that Natural Laws, even as 
they are the Dictates of Reaſon, cannot be con- 
ceiv'd any otherwiſe than in the manner of 
Speeches, Propoſitions, or Sentences. 

As to Grotizss Definition, where he 1ays the 
Law obligeth to 1hat which is rigbt, we mult ob- 
ſerve. that he ſuppoſerh ſomewhat to be juſt 
and Right betore any Rule or Law ; whence it 
muſt follow that the Law of Nature doth not 
make what we call Right, but only dęenotes or 
points it out as a thing already exiſtent. Con- 
cerning which Hypotheſis we have formerly de- 
clared our Mind. | | 

To conclude this Head, it is evident that un- 
der the name of Laws, not only thoſe are com- 
prehended which belong to 7Zuftice ſtrictly ſo 
called, direQing us, upon a full and perfect Ob- 
ligation, to exhibit ſuch and ſuch things to o. 
thers ; but thoſe two which are concern d about 
the other Vertues, and which extend no farther 
than the Agent's'own Perſon. For which reaſon 
Laws may, and frequently are, made ayainſt 
Drunkenneſs (7,)and other kinds of Intemperance, 
which Vices are ſo very prejudicial to the Parties 
committing them. The ſame muſt be held as 
to Sumptuary Laws, which preſcribe the Meaſure 
of Expences in Victuals, Cloaths, Building, and 
other Furniture or Proviſions. In which Particu- 
lars if any Man offends, he doth no one an In- 
Jury, provided he defray the Charges out of his 
own Stock: And yer there's no queſtion to be 
made, but that a Subject may by Laws be ob- 
liged to Frugality, which conduceth ſo highly 
to every Man's Intereſt and Advantage. | 

V. Bur fince in the Definition of Laws it hath 
been aſſerted that they proceed from a Superior, 
and that they have in themſelves the power of 


obliging, it ſeems neceſſary that we hete ſhew 


what Obligation is, and whence it ariſeth; as al. 
ſo who is capable of receiving an Obligation, 
and how one Man can che another, or which 


Ce), Yide u loc. cit. $ 2. Add. Grot, Annot. in 3atth, Inſcript. vocab. 5 oor} Hasen. 


De Cite. |. 3.5 ult. 


i) Fitan (v. . I. 2. c. 37.) relates a remarkable LIV of Zaleucus to this purpoſe „Trat whoever 


of bis Sclyedfs bappemn, 


to b: 28 thu! drink pure Wine, unleſ upon the Advice of a Phyſician, if te recover d ſhould ſuffer death, for exceeding the 
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ermper nee thut expreſi Orders, Which Penalty was no doubt unreaſon zy ſ. vere. 
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ss the ſame ching, how ic comes to paſs that one 
IE Man may, by virtue of his Authority and Com- 
mand, enjoyn another ſuch and ſuch Duties. 
Obligation, then, we have alread detin'd a 
IE Moral Operative Quality, by which a Man is 
ound to pertorm ſomewhar, or to ſuffer fome- 
WT what (4). The Roman Lawyers call ir the Bond 
W tbe Law, by which we are neceſſarily ried 
TE co this or that. For by means of it a kind of 
"EE More! Bridle is put upon our freedom of Action, 
ſo that we cannot rightly take any other way 
chan what we are thus guided ro. Not that it 
RK can ſo far reſtrain Mens Wills as to render them 
unable to ſteer à different Courſe, though ar 
weir own peril : for in this fence Arrians (1) 
"XX Aiffertion will ever hold true, Nezeyines dia 
iis wens, No Man is Maſter of another's Will 
Now altho there are many other things which 
have an influence on the Will, in bending it to- 
TE wards one fide, rather than the contrary, yet 
oblation hath this peculiar force beyond them 
all, mat whereas they only preſs the Will with 
a kind of Natural Weight or Load, on the re- 
"Ef moral of which, it returns of its own accord to 
its former Indifference , Obligation affects the 
Will ia a Moral way, and inipires it inwardly 
with ſuch a particular ſenſe, as compels it to 
pass cenſure it felf on its own Actions, and to 
judge it ſelf worthy of ſuffering Evil, if it pre 
ceed not according to the Rule preſeribd. And 
hence alone we may underftand how ſufficient 
XX the ſtrength of Obligation is to the bending and 
inclining the Will; fince there's nothing but 
che thoughts of that Good or Evil which our 
Actions may bring on our ſelves or others, that 
ean lay any neceflity of ſuch a Performance, or of 
uch an Omiſſion, upon the Mind of Man whilſt 
in debate about future Concerns: ſuppoſing that 
te Will is allow'd its proper Liberty, and that 


uch Actions are to be exerted, as may be proper: 
- ly —_— to the Agent. And in this ref 
chiefly, Obligation ditters from down. right Com- 
pvpulſion, that altho* both do ultimately repreſent 
dome Object of Fear, yet Compulſion only ſhakes 
te Will with an external Force, and drives it 
on to the choice of an ungrateful Thing by the 
bare ſenſe of approaching and imminent Unger 
er- 


8 or, # we 


= hereas Obligation doth farther engage the 
eon to acknowledge that the Evil denounc'd a- 
inſt the Tranſgreſſion of ſuch or ſuch a Rule, 
och not undeſervedly fall upon him, ſince by 
"= . Rule, he might have declin'd and 
eicap'd it. 

1 As to Man's being capable of receiving 


cauſe he is indu'd with a Will, which can turn 
d either fide, and ſo guide it ſelf by a Moral 
ule ; unlike thoſe other Beings which by ſome 
trinfical Conſtraint are determin'd ro one and 
ie ſame way of acting. Whence it follows, 


* 


Dbligation, one reaſon how he comes to be ſo is, 


that lo far as no neceſſity is interpos d by any ex- 


ternal Principle, Man muſt be conceiv'd to be 


perfectly tree, and to have a power of doing all 
thoſe chin which fall within the Sphere of bis 
Natural Strength aud Ability. Nay, when he 
hath once derermin'd and reſolvd with himſelf, 
or when he hath once made any choice, yet in 


— 


that Determination, Reſolution or Choice, conſi. 


der'd purely as the proceed from the Will, there 
is no fuch force. but that he may, at his pleaſure, 
righily change or relinquiſh them: unleſs there 
intetvene ſome outward Reſtraint, forbidding a- 
ny alteration of the WII, when once ſettled and 


declar'd; for a Man upon once fignifying his 


Will and Purpoſe, may put himſelt under ſuch 


a Condition, as that ir ſhall be unlawful for him 


afterwards to recede. | 
Now a Man is ſuppos'd to have chang'd his 
Will, not only when he. exprefly declares his 
preſent diflike of his former Choice, but likewiſe 
when he hath done any thing inconſiſtent with 
his preceding Reſolution. And from this Prin- 
cipte may be deduc d rhe greateſt part of what 
the Crurhans deliver concerning Repentance,or the 
altering of a Purpoſe. For it we enquire after 
the general and ultimate Cauſe, why to repent 
of a Deſign ſhould in ſome Acts be lawful, in o- 
thers not, we ſhall find it to be no other but _ 
that ſome Acts are attended with an extern 
Bond, which forbids any Change of a Purpoſe 


once declard ; whereas in the reſt , the Will is 


left ro the Exerciſe of its intrinfick Liberty. The 
former Caſe uſually happens, when upon ſuppo- 
firion of a Change in one Man's Reſolution, ſome 
other Man would be highly injur'd and preju- 
dic'd, and fo Occaſion would be adminiſtred to 
the breaking off of all Society and Commerce a- 


mongſt Men. And therefore from ſuch a ſigni- 


fication of the Will, his other Man is ſaid 70 ob- 


tain a Right, by means of which he is new im- 


werd to make the promiſing party ſtand to 
is word, and upon default may proſecute him 


Force, either ſuch as he himſelf can exert, or - 


b 

ſock as proceeds from the Supream Ruler, ac- 
cording as the Perſons live, either in a ſtate 
of Nature or of Civil Society. Therefore when 
upon declaration made of my Will, another Man 
doth not obtain a Right over me, I am then at 
liberty to repent of what I have done. And ſuck 
a Right over us is then not obtain'd, when the 
Soveraign under whoſe Power we live, hath not 
given another Man authority to require and exact 
that from us which we have ſignifi d as our Inten- 
tion. And hence it appears why Poſitive Laws 
may be repeal'd by him that enacted them; be- 
cauſe they do not convey to the Subject any ſuch 
Right upon the Legiſlator, by virtue of which 
they may demand and require their continuance. 


Tho? ſome Commonwealths have endeavour'd to 


preſerve the perpetuity of their Laws, by obliging 
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7 nition 
Actions conſormable to his 
(1) la Hider. L 4. c. 12. 


&) In thus defining Obligation we conſider it as it inheres in the Perſon obliged: Biſhop Cumberland (e. 3. 5 27.) in his 
proceeds another way, conſidering Obligation as it is an * AR of the Legiſlator, by which he ſhews or declares that 
Laws, are neceſſary to be done by the Perſons for whom the Laws are ordaim d. 
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the Members to declare upon Oath , that they 
will not conſent to their alteration. Nay , tho' 
at the end of a Statute or Ordinance a Clauſe 
ſhould be affix'd, pronouncing all Decrees that 
may hereafter be made contrary to this, to be 
null and void, yet ſuch a Clauſe cannot hinder 
the altering or reverſing of a Law by which no 
Man obtain'd a Right. For *tis abſurd that a 
former Decrez ſhould diſannul a latter; ſince 
Abſolute Power cannot bind and reſtrain it ſelf; 
and ſince that which is in its own Nature ſubjett 
to change, cannot be made fix'd and 1rrevoca- 
ble (). The Athenians in Thucydides (), laid 
up a thouſand Talents in the Cittadel, denoun- 
cing a Capital Penalty againſt him who ſhould 
either decre2 or perſwade the employing that 
Money to any ule, except in caſe the City were 
attack'd by a Hoſtile Fleet. And yet upon the 
Revolt of the Inhabitants of CH, their Fears 
engag'd them to repeal that Decree (o). When 
Princes add exprelly in ſome of their Conſtiruti- 
ons, that altho” they ſhould hereafter order any 
thing to the contrary in a particular Edict, yet the 
Magiſtrates and Judges ſhall not obey or regard 
any ſuch Command, this Addition doth by no 
means amount ſo high, as to prove they may 
not _—_ ſuch Conſtitupions, but rather ſhews 
that the latter Orders are not ſerious, or that 
they dropt from them unawares. And ſometimes 
by this ſubtle Artifice they cut off and prevent 
the Importunities of ſawcy Petitioners, whom 
on S It would not be ſafe for them abſolute- 
y todeny (p). | 
But there's need of diſtinguiſhing very nicely 
between the poſitive Law it ſelf, and that Right 
which it occafions to be obtain'd. The Law it ſelf 


may be diſannull'd by the Author, but the Right 


acquir'd by virtue of that Law, whilſt in force, 
mult ſtill remain: For together with a Law to 
take away all its precedent Effects, would be a 
high piece of Injuſtice. For example , Suppoſe 
it were a Lam in any State, that a+ 4 Man di. 
| 2 of bis Polſeſſians by Will , ſo the Right to 
them ſhould fland : it would be very fair, in this 
caſe, for the Soveraign to rettench this Liberty 
of Teſtaments, and to order that for the future 
all Inheritances ſhall paſs to the Heirs at Law. 
Yet it would be unreaſonable to take away from 
Perſons what fell ro them by Will, whilſt the 
former Law was in uſe and vigour, And by the 
ſame Rule we may judge of that Action of Po 
Boniface VIH. when out of hatred to Philip rhe 
Fair King of France, he recall'd all the Indul- 
ences which his Predeceſſors had granted to the 
French Nation; which Harry Stephens hath fo 
2 ridicul'd in his pleaſant Apology for Hero. 


us (q). 

We mult take care likewiſe to diſtinguiſh the 
other Acts of Soveraigns from their Law, leaſt 
any ſhould imagine that all their juſt Donations, 
Alienations, or Compacts may be retracted by 
themſelves, or by their Succeſſors. For upon 


— — — 
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which qught not to be taken from them againſt 


add expreſly, that neither he nor his Heirs will 


is obliged to preſerve himſelf, the meaning of 


reference to GOD the Author of Natural Law, 


to conſult his own preſervation as he is a Ser- 


theſe Acts a Right is obrain'd by other Men, 


their Conſent. Hence it appears, that. when a 
Man renounceth his Right, it is not neceſſary: to 


do hereafter any thing contrary to that Renunci- 
ation, and that if they do attempt any ſuch Mat. 
ter it ſhall be eſteem'd void. For fince in Deeds 
of this Nature, a Man plainly declares his re- 
ceding from his Right to any thing, and profeſ- 
ſeth to tranſlate ir on another Perſon, it would 
be evident without that additional Clauſe , that 
he cannot (with any force or efteQ,) afterwards 
diſpoſe of that thing,having no longer any Right 
or Title to it: for the — reaſon, becauſe 
whilſt the Teſtator lives, no Man hath obtain d 
a Right by virtue ot his Teſtament, he may tair- 
ly alter it, even tho? he had ſtrengthen'd it with 
a Clauſe, declaring all wills that ſhould here. 
after be made to be invalid. For this indeed car- 
ries urn enough to make us preſume the lat. ü 
ter Will did not proceed from his ſerious Intenti- 
ons; yet if that very Clauſe be revok'd.in that 
latter Will, the former will be of no virtue or ln 
efficacy. And ſo ig Deeds and Inſtruments o-fß 
Conveyances and other Contracts, if a Diſpute 
ariſe about their Validity, that which bears the 
latter Date ſhall take place, in prejudice of that 
which was made ſooner. | _ = 

VII. From what hath been ſaid, we may like- nl 
wiſe gather the reaſon why a Man cannot be 
oblig'd to himſelf, or why he cannot enter into 
any Agreement or Promiſe purely directed to his 
own Perſon, no other Party being concern'd with ne 
him. For he who obtains a Right by any Obli- 
gation, may fairly wave that Right, when by ſo 
doing he injures not a third Man. But now in 
this Caſe the obliged and the obliging Party, o! na 
he that owes the Right, and he that obtains it, ee 
are one and the ſame. Therefore ſhould a Ma: 
never ſo much reſolve to oblige himſelf, yet the 
Obligation would be in vain, fince he could ex- 
cuſe himſelf from performance at his pleaſure : lu 
And he that can diſpenſe with himſelf in this . 
manner is actually Free, Beſides, ſuch an Obli- 
gation could be of no manner of uſe; becaul: 
when a Man gives or denies any thing to himſelf, 
he neither gets by the performance, nor looſeth 
by the omiſſion (). 1 321 

But whereas it is ſometimes ſaid, that a Man 


this is no more but that the exerciſe of that 
Obligation inherent in every Man is terminated 
in a Man's own Perſon, but it hath likewiſe 2 


as.to him who hath a Right of requiring of pe- 
tormance of that Obligation — of puniſhing i 
its Neglect: and theretore a Man is fo far bound 


vant of God, and à part of Human Society, to 
which by the Divine Command he ought to ſhew 
himſelf a uſetul Member. In the ſame manner 


Y (m): Vide Cicero ad Attic. l. 3. Ep. 23. 0 Ln: 


(4) C. 40. . Add. Senec. de Benef. L. 3. c. 7, &c, 


© (9) middle. 
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Book I Of the Laws of Nature and of Natur. 


is a Matter may ri hely puniſh his Servant, and 
3 his SubjeR, who hath rendred him- 
lelf unfit to diſchirge his proper Labouts and 
Imployments. Neither is this Maxim, that 4 
Perſon cannot oblige re nd to ſingle 
Men, but extends to whole Bodies and Societies. 
as tor that which ſome Authors urge about a 
Uan's ſwearing to himſelf, That he will, for 
anttance, refrain from this or that Enormity to 
which his Evil Appetites incline him, this Ut 
gation bears the Nature of a Vow, the exacting 
of which appertains to Almighty GOD (5). 
VIII. Another Reaſon why, ſince the Will of 
Man is capable of conforming to a Rule, ſuch 
a Rule may be preſcrib'd to it, and an Obliga- 
tion laid on it thus to conform, is, becauſe he 
ſtands under the Command of a Superiour Pow- 
er. Theſe two Conditions put together, render 
Men liable to Obligations, proceeding from Eter- 
pal Principles. For when the Powers of any 
Agent are ſo tied up by Nature to an uniform 
way of acting, as that it cannot by its inward 


IF produced is rather Phy/ica/ than Moral, and 

= :riſerh rather from Neceſſity, than from Obli- 
gation. And, on the other hand, where a Per. 
{on acknowledgeth no Superior, there can be no 
Eſſential Principle apt to reſtrain his Inward Li- 
berry. And altho' ſuch an one ſhould never ſo 
— obſerve a certain Method of proceeding, 

and conſtantly refrain from ſome kinds of A- 
tions, yet this would not be taken for the Effect 
of any Obligation, but of his own free Pleaſure, 
It follows then, that he alone is capable of Ob- 
ligation, who can have knowledge of a Rule 
preſcrib'd him, and hath a Will intrinſically 
tree, able to ſteer contra | 
muſt however, when a Rule is 1njoin'd it by a 
Superior, be ſenſible that it ought not to recede 
from it. And that ſuch is the Nature of Man, 
every one's Obſervation may inform him. 

IX. Obligations are laid on Human Minds 
properly by a Superior, that is, by ſuch an One 
as not only hath ſufficient Strength to denounce 
ſome Evil againſt us upon Non compliance, bur 
hath likewite juſt reaſon, to require the retrench- 
ing of our Free Wills by his own Pleaſure. For 
when any one is indued with theſe Qualifica- 
tions, ſo ſoon as he ſhall command any thing, 
and ſhall farther fignifie the Good and Exil Con. 
ſequent on Obedience and Diſobedience, there 
mult needs ariſe in the Rational Faculty a Fear 
mix'd with Reverence, the former proceedin 
trom his Power, the latter from the Conſidera- 

ion of ſuch other Reaſons, as without that Mo- 
ve of Fear, and barely by way of Counſel, 
dught to prevail on us to embrace the Command. 
ence we conceive, that the Right of impoſing 
bligations on another, or, which comes to the 
Jams thing; the Right of commanding another, 


- WW. +1, + th, : S . £ 
N : , ©. Sa! 1 - I" 2 = 3 2 of al 2 2 — — was SIT AF. * — = 3 * 
RR. 8 Ca 3 . £ r an Se So > aa = 3 * 7 8 
— 1 : : £5 wa \ OTIS, 1 2 1 "4.5 . E 28 A . * a * + atm * 1 5 
2 n n 2 rr 22 ² Ds — is 7. EY AE SES} ny Pay + : : 8 
D 8 // I. NOI "TH 8 2 . : : Ws 


»” 


bli- 


Motion ſteer a different Courſe, the Action thus 


| Sovereien Authori 
ways; which Will - 2 


and of preſcribing Laws, doth not ariſe barely 
from Strength, or from the Superior Excellenc 
of Nature. Strength indeed, may of it ſelf, ſo 
far bend me conttary to my Inclinations, as to 
make me chuſe rather, for a while, to obey ano- 
ther's Will, than to venture the Experience of 
his Force: But this Inducement ceaſerh, when 
once the Fear is over, and I ſhall then have no 
reaſon why I ſhould not a&, rather according to 
my own Pleaſure, than according to hic. And 
where a Man can bring no other Argument for 
my Compliance to his Orders, but Force and 
Violence, nothing hindets, but that if I judge it 
expedient for my Affairs, I may try al means 
to repel the Violence, and to aſſert and vindicate 
my Liberty (). - 150 
It may not be impropet here, to examine 
that Aſſertion of Mr. Hobbes, which he hath laid 


down in his Book, de Crve (u), and which runs 


thus, in the Exgliſb Improvement of his Levis 
than (w). The Right of Nature, whereby GOD 
reigneth over Men, and puniſheth thoſe that break 
his Laws, 16 to be deriv'd not from his creati 
them, as if he requir'd Obedience as of Gratitude 
for his Benefits; but from his irreſiſtible Powe. 
The Argument on which he defends the Notion, 
is carried on to this purpoſe. * All Right over 
* others being either by Nature, or by Compact, 
that Right may be ſaid to be granted by Nature, 
© which Nature doth not take away. Now ſee- 
ing all Men, by Nature, bad a Right to all things, 
they had a Right every one of them, to reign over 
all the reſt. But becauſe this Right could not be 
obtain'd by force, it concern'd the Safety 7 every 
one, laying aſide that Right, to ſet up Men with 
common Conſent to rule 
and defend them : Whereas if there had been 
any Man of Power irreſiſtible, there had been no 
Reaſon why he ſhould not by that Power, have 
rul d and defended both himſelf and them, accor- 
ding to his own Diſcretion. To thoſe therefore 
whoſe Power is irreſiſtible, the Dominion of all 
Men adbereth naturally by their Excellence of 
Power ;, and conſequently, it is from that Power, 
that the Kingdom over Men, and the Right 
ajflifting them at his Pleaſure, belongs natural 
to Almighty GOD, not as Creator and Gracious, 
but as Omnipotent. Now, in this Diſcourſe, 


there are ſeveral things that deſerve to be cen- 


ſur'd. For in the firſt place, it may be queſtion'd, 
whether cr no thoſe two Expreſſions, A Right of 
Sovereignty (upon account of Strength) is grant. 


g ed by Nature, and A Right of, &c. is not taken 
away by Nature, hang very well together. Be. 


cauſe in moſt Caſes, my not taking away a thing 
is by no means an Argument, that I therefore 
grant it. And fince, not to be taken away, and 
10 be granted, are different things; ſuch a Right 
may ſeem to be granted by ſome other Principle 
than Nature, though Nature doth not rake it 


— — 


(s com Felden ad Grot. I. 2. c. 1 . 1. 
ht e of Pen 


8 


69 C58 . (») P. 187. 


* . 1 


C 
will be ſure to tahe care whilſt he is under Apprehenſion of being d 
Nes of Privacy and Security, be never fails to give looſe to Hytry = hoduky 15 * 


— 


4) Trent. Adelph. Malo coattus qui ſuum officium facit, Nc. 
4. bat 


- 


1 | away 


1 mu 


50 


away. Beſides that Maxim, A! Men by Nature 
had a Right 10 all thinzs, ought to be interpreted 
with great Caution. By Right, he means the 
Liberty which every Man hath of uſing his Na- 
tural Faculties according to Reaſon. Therefore 
his Principle, in a ſound Senſe, will amount to 
no more than this; By Nature, that is, upon 
the removal of all Law, every Man may fairly 
uſe his Natural Strength againſt thoſe whom 
his Reaſon inſtructs him thus to deal with, for 
the ſake of his own Preſervation. But it doth 
not hence follow, that. barely by Natural 
Strength an Obligation, properly ſo call d, may 
be laid on another: For to compel, and to ob/ige, 
are very difterent Matters; and though Natural 
Strength be ſufficient for the former, yer the 
latrer cannot be perform'd by that Superiority 
alone. For, even according to Mr. Hobbs's own 
Notion, as one Man hath d Right of compelling 
others, ſo thoſe others have a Right of re/iſting 
him. But now, Obligation cannot ſtand. with a 
Right of reſiſting : Becauſe it preſuppoſeth ſuch 
Reaſons as inwardly affecting Men's Conſciences, 
make them conclude, by the Judgment of their 
own Mind, that they cannot Honeſtly, and there- 
fore Rightly reſiſt. And though it be irrational, 
to contend violently againſt a ſuperior Strength, 
and by that means to draw upon our ſelves grea- 
ter Miſchiefs (x); yet there remains in us, 4a 
Right of trying all ways, either to drive off the 
Force by the dextrous Application of other Force, 
or to elude it by Subterfuge and Eſcape: But 
neither can this Right ſt with that 0b/ge- 
tion which is precifely ſo term'd, and which 
Gretius commonly oppoſeth to Extrigſical. So 
that, on the whole Matter, by bare Force, not 
the Right of Reſiſtance, but only the Exerciſe 
of it, is extinguiſh'd, We may explain the 
Point, by the Caſe of Brutes, with which we 
Men live in a Lawleſs State: Now thoſe ot them 
which we can maſter by our Strength, we lay 
hold on, and imploy in our Service; but if any 
of them eſcape our Power, we are not apt to 
ain of any Injury receiv'd from them. Nor 

can it here be replied, that Brutes are not capa- 
ble of Obligation; and that therefore they can- 
Not be tied and engag'd any other way than by 
For Mr. Hobbs himſelt acknowledg- 

eth (y), That a Captive of War, although ca- 
—— ot Obligation, yet is under none, whilſt 
e is reſtrain'd only by Natural Bonds, and be- 
tore the Interpoſition of any Faith or Compakt; 
and that therefore, ſuch an one may give his 
Conqueror the {lip, or may aſſault him violently 
ſo ſoon as he finds Opportunity (2). Were we 
diſpos'd to be tedious, we might farther ſhew, 
that this Maxim of Mr. Hobbs is meer Abſurdity 
and Nonſence, if applied to GOD Almighty. 
For how can Nature be ſaid to have granted any 
thing to God: Since Nature is either GOD him- 
{elf, or at leaſt the Work of GOD? For theſe 


reignty of GOD, as it denotes the Virtue of im- 

riating Obligations on Men's Minds, is not to 

derivd from the bare Conſideration of his 
Omnipotence. 


Neither do thoſe Arguments, brought by ll 


Mr. Hobbes from Scripture, prove the Truth ot 
his Poſition. When GOD ſeems to have recourſe 
to his Abſolute Power, about the Calamities 
ſent on Job, we cannot hence infer, that he hath 
no Right over his Creatures, but what ariſeth 
from that Power only. Job himſelf, at the be- 
ginning of his Sufferings, made a true Declara- 
tion, by what Right GOD had depriv'd him of 
his Goods, and of his Children: The Lord gave 
(lays he) and the Lord bath taken away : That 
is, why may not be recall at his Pleaſure, theſe 
things which he gave upon the ſame free ac- 
count (a)? But when his Grief had ſo far 

vail'd on his Reaſon, as to make him enter into 
Expoſtulation with Heaven, then GOD, to re- 
preſs the Inſolence of the Complaint, alledg'd 
his Power, ſince the Sufferer had now neglected 
to conſider the other Reaſons of the Divine So- 
vereignty and Command. And thus we com- 
monly deal with Obſtinate and Refractory Sub- 
when they refuſe to hear our Reaſons, we 


3 


m our Strength; to make them under- 


ſtand not only their Sin, but their Folly too in 


our Dominion. In the ſame manner, if a Per- 
ſon complain of le Misfortunes of good Men, 
and the Proſperity of the Wicked, when he = 
liſts Deaf to the genuine Cauſes of that Pro- 
ceeding, in the laſt place, we confound him 
with the Divine Omnipotence: As if we ſhould 
lay, Du that fancy your ſelf injur'd, go and try 
you Strength — GOD for Satisfaclion. 


our ſelves by obeying, trom ſome greater Evil : 
But it dorh not at all take away our Right of 
deſiring, and of endeavouring by all means to 
elcape the Superior Strength, which thus op- 
preſſeth us. But ſuch a Right is utterly ex- 
cluded by every true Obligation. Nor is this 
— — good, Of two Omnipotents, neither 
can oblige the other, therefore Men are oblig'd to 
GOD, only becauſe. they are not Omnipotent ; 
were the Antecedent never ſo unqueſtion'd. Not 
to ſay, that the Fancy of two Omnipotent Be- 


ings is an impoſſible Suppoſition. 


by that Argument, It as hard thee to kick 
againſt the Pricks; but rather to reprove the 
Boldneſs and Vanity of Saus Deſign. Nor was 


that Mighty Convert afterwards invited by Ana. 


D Pindar, Pyth. Od. 2. Nei er A, Nec. To kick againſt the Goad is u very. dumgerane Athempe.. 
Senec. de Ita, I. 2. c. 11. Nature hath 
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0 
4 on the Fear of others, is not without Fear kimſelf. 
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der'd things, that 
(a) Add. Senec. ds. G6. | 


either did 
our Saviour intend to aſſert his _ againſt Sau! 
or 
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Nor is it a better Inference of Mr. Hobbes, * 
when he ſays, that the Obligation of paying 
Obedience to GOD is incumbent on Men, upon 
account of their Weakneſs. For this could only 
make it à piece of Folly in us, not to redeem 


Of the Laws of Nature and of Nations. C HAP. VI. 
Keaſons thereforcheoy and becauſe ir ſeems un. 


worthy of the Divine Goodneſs, we conclude, - 
that the Right of Commanding, or the Sove- i 
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nias into the Chriſtian Faith, barely by being 
inform'd how much above his Strength it was, 
to deſtroy that Profeſſion. We have applied ſo 
much the more Diligence to the confuting of 
this Opinion, the more Danger we apprehended 
of it's being abus d by Violent and Head ſtrong 
Men (6). | 


Xl. Others there are, who derive the Ori- 


Obligations on another, from Eminency or 
perior Excellency of Nature, which they pre 
tend is of it ſelf ſufficient for that great Purpoſe. 
They draw a main Argueoeas from the very Na- 
ture of Man, in whoſe Mind, as in the moſt 
excellent Part, is ſeated the n mawornsr the Di- 
reftrve Power. To illuſtrate which, they al- 
ledge the Authority of Cicero *, when he com- 
mends the Latin Phraſe exire de poteſtate, as 
applied to thoſe, who are carried away from 
tional acting by the Fury of their Paſſions and 
Luſts; ſich Men being truly gone out » of the 
Power or Command of their Minds. Ar1iſtot/c 
likewiſe, is brought in to ſtrengthen their Party, 
: becauſe he hath ſomewhere declar'd, that if a 
Man can be found excelling in all Virtues, ſuch 
an one hath a fair Title to be King. Thus the 
moſt Superlative Preeminence of GOD, would, 
ſay, deſerve -Veneration, though he had ne- 

ver created the World. Farther, ro this Pre- 
eminence of Nature, they add Non. accountable. 
meſr and affirm, That for this Reaſon only, if 
n uſeth Brute Creatures (whom he ſo far ex- 
cels) any otherwiſe than in Decency and Mode- 
ration, he may do it fairly and ſecurely, and 
they have no Right to complain of their hard 
Treatments: Becauſe when one contends with 
another about Matters of Right, he doth, as it 
were, compare himſelf with him, and is wil- 
ling that both ſhould be judg'd by the ſame 
Law ; but this cannot. be admitted in two Na- 
tures, ſo vaſtly different, that one may be ſaid 
to have been made for the ſake of the other. 
And therefore they pretend, that GOD declar'd 


4 of Sovereignty, or of the Power of impo- 
fo 
U 


Mens Right over Brutes, purely on account of 


* ed. — 


ed in his own 


the wicked Deeds of Men: 


their, ſuperior Nature. Whence, they tell us 
if a Man for abuſing his Cattle — tobe | 

niſh'd by the Magiſtrate, this is not done in 

your of the Beaſts, but for the ſake of the 
other Subjects, whoſe Intereſt it frequently is, 
that every one ſhauld uſe well what he poſſeſſeth. 
On the ſame ſcore, they ſay, the Body ought 


not to complain, though it ſhould, by the Com- 


mand of the Soul, be waſted and worn out in 
Labours; ſince it is in ſo high a degree ſurpaſs'd 
by that Nobler Part. £ 
But, to deliver our own ] , we cannot 
yet be waded, that from a bare Tranſcen- 
dency ot Nature, can ſpring a Right of im 
Obligation on others, who have in themſelves a 
Power of being their own Governeurs and Di- 
rectors. For neither doth a a Nature al- 
ways imply a Fitneſs to rule an Inferior ; nor do 
the different of PerfeQion, in Natural 
Subſtances, immediately denote a Subordination, 
and a Dependance of one upon the other. But 
rather, ſince the Perſon who is to receive the 


Obligation, hath in himſelf a Principal of guid- 


ing his own. Actions, which he may judge ſuffi- 
cient for his turn; there appears no reaſon, why 
he ſhould be ſuppos'd to ſtand preſently convitt- 
onſcience, if he acts rather by 
his ows Pleaſure, than at the Will of another, 
who in Nature excels him. And therefore tho 
that Notion of the Epicureans, was moſt ſenſe- 
leſs and impious, in which they deſcrib'd the 
GODS, as enjoying their own Happineſs with 
the higheſt Peace and Tranquility, far remov'd 
from the troubleſome Care of Human Buſineſs , 
and neither ſmiling at the good, nor frowning at 
Yer they right 

enough inferr'd, that upon this Suppoſition, all 
Religion, and all Fear of Divine Powers, was 
vain and uſeleſs. For who will worſhip another, 
that is neither willing to aſſiſt, nor able to injure 
him? The Contemplation of ſo Noble a Being 
as this, may indeed excite Wonder in us, bur it 
can never produce Obligation. Beſides, we 
Chriſtians confeſs, that there are created Spirits 


=> WW. a. ah * * 


— 


et. i. 


kind, 


L 1. It is a Law of Nature common to all Men, and which no time ſha ü 
(hall bear rule over thoſe who have leſs. Brems (in Plutarch's Camillus) calls it a moſt ancient Law, that which 


Excellence, 


C6) In Thucydides (1. V.) the Athenian Ambaſſador ſpeaks to this purpoſe, We follow the common Nature and Genius of Man- 
ind, which appoints thoſe to be Maſters who are Superior in Strength. This Law is not of 
uſed it; but we yeceiv'd it as it came down to us, and we ſhall leave it to guide the Prafice of all Poſterity. 


our making, nor are we the firſt who bave 
Dionyſ. Halicarnaſs. 
ll diſannul or deſtroy, that thoſe who have more Strength and 


hath ex 


tives to the Valiant the Poſſeſſions of — „ 44 from GOD himſelf, and reaching even to Brute Creatures ;, for even amongſt 


theſe, Nature gives larger Privileges and P 


to the ſtrong than to the weak. Ling 


preſs'd the Notion more conciſely, 


Omnia fortium virorum eſſe, that the World was made for the Bold and the Strong. Cullicles (in Plato's Gorgias) purſues the ſame 


Argument : In the 
He inſtanceth in the Caſe of Injury, to receive which is 
free Subject; yet to do an Injury is much worſe in the 


Law-givers, to e this latter Notion, ſo to order the uſctul 
— tp Ny | tor them ; well knowing, that 

el (ops 
than, the Bad and the Weak. 


_—_ the latter againſt the 


t 


„ he lays down this Suppoſition, that Nature and Law, are ma | 
Nature the moſt baſe and vile, as the Treatment of 4 Slave, not F 4 


times to each other: 


of the Law. He obſerves it to have been the of 
ines of Praiſe and Diſpraiſe, as to hinder others fro 
the Multitude. Now Nature 


they - 
) as 1 imagine, .ſhews it to be juſt and right, that the Good and the Strong ſhould have, in every thing, a larger ſhare 


hians ; he did all this according to the Law of Nature: He complains, 
= the Genetow pris of young ie or tht on th when 
t 


— 


Qpinion is ach. e, and. might. be admitted with lefs Exception; It is the firſt and pr 


Nature (ſays he) that be whoſe i gp require Protect on and Deliverance, ſhould admit him for his Ruler, » 


Natur al 


A 
cipal Law of 
is able to 
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A 


indued with a Nature far ſurpaſſing our own ; 
and yet we acknowledge no Sovereignty that 
they bear over us, immediately on their own 
-account (c). The Inſtance about Brutes is no- 
thing to the purpoſe; for they are not held by 
Obligation, but only by force, or by the Entice- 
ment of Food: Neither would they act contrary 
to their Natures, ſhould they endeavour to 
throw off the Yoke and tlie Authority of Men: 
As to the Argument about the Soul, when that 
is ſaid to bear a Sovereignty over the Body, the 
Speech is Figurative: For Sovereignty or Com- 
mand is not properly underſtood, but between 
two Perſons, or two compleat Natures z and the 
Body is ſubject to the Soul, by virtue of the 
Phyſical Combination, not of any Moral Lie. 
Laſtly, for the Citation from Ariſtollſe, if a 
King were to be conſtituted by Free Election, 
the Crown ought to be given to the moſt deſer- 
ving Perſon (d); yet would not he bear the So. 
vereignty by a Right deriv'd purely from his ſu- 
perior Gifts and Excellencies, but by virtue of 
che Donatien made him by the Conſent of the 
EleQors. _ 
XII. It muſt be acknowledg'd therefore as a 
certain Truth, That neither Strength, nor any 
other Natural Preeminence, is alone ſufficient 
to derive an Obligation on me from ano- 
ther's Will; but that it is farther requiſite, 1 
ſhould either have receiv'd ſome extraordinary 
Good from him, or ſhould voluntarily have 
agreed to ſubmit my ſelf to his Direction (e). 
For, as we naturally yield and give up our ſelves 
to ſome ſingular Benefactor; ſo if it appears that 
this BenefaQor both intends my Good, and can 
6onſult it better than I my ſelf am able, and, 
further, doth actually claim the guidance of me, 
1 have no reaſon in the World to decline his 
Government and Sway. Eſpecially if it ſo hap- 
n, that 1 am beholden to him for my very 
bein (J. For he who firſt conferr'd on Man 
the Benefit ot Free Acting, why may not he, by 
his own Right, retrench that Freedom in ſome 
Particulars? And then, as for the other Caſe, 
he that conſents to admit another for his Sove- 


to the well-grounded Right 


reign, declares by this his own proper Act, that 
he will — to his Sovereign's Pleaſure. 
Though indeed to make a Lawful Sovereignty 
ariſe from Conſent, it is farther neceſſary, that 
by this new Subjection, no 9 be offer d 

| a third Perſon, 
and that the one Party may juſtly have ſuch Sub- 
jects, and the other Party as juſtly ſuch a Gover- 
nour. From theſe two Springs we conceive all 
thoſe Obligations to flow, which do, as it were, 
caſt an inward Tie and Reſtraint upon the Liber- 
ty of our Wills. But becauſe 'tis beyond the 
Power of any Moral Bonds, utterly to ſuppreſs 


our Natural Freedom of acting; and becauſe - 


fuch is either the Lightneſs or the Wickedneſs - 
of moſt Mens Minds, that they deſpiſe theſe 
Grounds of Dominion, as feeble Reaſons fot 
Obedience; hence there ariſeth a neceſſity of 
adding ſome further Motive, which may work 
on our diſorderly Luſts with a ſtronger effect 
than the bare Senſe of Decency and Honour. 
And this Addition is the more requiſite in as 


much as; generally . the Wicked neſs of 


one Man tends to the Damage of another: Where - 
as we ſhould be more willing to leave a Man to 
his own Guidance, provided his Sins would in- 
commode no Body but himſelf. Now there is 
nothing which could have ſuch an Effect as this, 
but the Fear of ſome Evil, to be inflicted upon 
our violating an Obligation, by ſome ſtro 

Power, whoſe Intereſt it was, that we fhould not 
have thus offended. So that Obligations receive 
their final Strength and Authority from Force, 
and from a Suppofition, that he whoſe Buſineſs 
it is to ſee them obſerv'd, is furniſh'd with ſo 
much Power, either originally inherent in hin-- 
ſelf, or conferr'd upon him by others, as to be 
able to bring ſome confiderable Evil on the DiC. 
obedient,” For amongſt wicked Subjects He muſt 
needs be a very Precarious Ruler, whom they 
can deſpiſe without Danger. On the contrary, 
His Dominion is ſettled on a firm Bottom, 
who in the firſt place bears a juſt Title to 
it, and, beſides this hath ſo much Force al- 
ways at his Command, as is ſufficient to re- 


— 


tc) Apotalypſ. XXII. 5. Mare. Antonin, I. VI. c. 44. If the Gods de not at all d or order Human Aﬀai 
is the higbeſt Impiety to imagine) to what purpoſe are a Sacrifices, our Supplications, and our Oaths, and ans {ſr (whled 0 is 


s of Worſbi 


by which we ſuppoſe the Divine Powers to be ever preſent and converſant amongſt us ? Cicero de Natur. Deor. I. 1. There 
Men in the World, who thonght the Gods not in the leaſt concern d about Human Aﬀairs. Were this — for — 


could be no ſuch thing as Piety, Holineſs, or Religion amongſt Men : For to pay theſe Regards to the Divine 
to Goodneſs and to Purity, provided they take notice of our A inn, and are Fog wr. yd Benefits and Advantages in aur Lives. 
But if the Gods are neither able nor willing to help us, nor at all beſtow their Care and Obſervation on our Proceedings, and fo deſire 

fo 


no 4, no Favours upon Mankind, to what end is our Warſbi 
the Immortal Beings ? As no Vertue can ſubſiſt — 


Univerſal C ? And agai 
— — rp ap pay 


__ it being 4 More Noble, and 


Saying of Cyrxs will be That 
Aug Jr true, 


* 


as ſhe! doth amongſt Beaſts, that the Power and the Sexeretgnty ſhall paſs 


Natures, is moft agreeable 


p, a. Honours, and our Prayers, the Tribute which we now pay 
en ſubſiſt in Hypocriſy and Shew, fo eſpecially Pie d De | 
farewel to all Halineſs, and alt Religin ; which being wee Fonid the pecually Piety would be ſoon loft in that Diſguiſe; and then 


the World, what could follow but the Miſery of utter Diſorder, 


What Piety can you owe to bim from whom you have receivd no Benefit ? Or by be claim 
Merit to plead in bis Behalf ? Idem de Nat. Deor. I. 2. The common Title — An- 
Maximus, moſt eminent in Goodneſs and in Greatneſs : in which we find Goodneſs, or 


mere Excellent, as well as the Acceptable Prerogative 
ſſeſs the bighe/t Degrees of Majefty and Strength. Od, de Paw 1-2. Hl G r. os | 
1 2 D dn velle fruare Deas A They Wan Fu Fowens by paid? | 


to be a Governotr, who is not better than bis Subjefs, Plu- 
Socrates urgeth in Xenophon. Apomn, |. 3. P. 489. * 


duce 


* - 
\ 
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greſſors (g). : 

From — Diſquiſitions on this Head, ſome 
Temper may be found and applied to that Max- 
im, which ſome have more crudely utter d, 
that * and Law is nothing elſe but what 
pleaſeth the ſtronger Party ; For indeed, Laws 
can hardly obtain their outward end and effect, 
unleſs they are ſupported and arm'd with 
1 as to be able, u occaſion, vio- 
lently to force a Compliance (h). Even all that 
Pleaſure, and Joy of Conſcience, upon Perform- 
ance of our Duty, and thoſe Horrours and Tor- 
tures of Mind, which are the conſtant Atten- 
dants of Sin, both which we are in Piety, oblig'd 
to admit and acknowledge, proceed from the 
Strength and Power of Almighty GOD, who 
can eafily make ſuch Wretches their own Pu- 
niſhers, as conteran the Authority and the Re- 
ſtraints of other Men (i). And indeed it highly 
concerns the common Good of Mankind, that 
all Men believe and confeſs the Certainty of a 
Divine Tribunal, incapable of the leaſt Corru 
tion, where Judgment is to be paſs d on thoſe, 
who by means of Cunning, Colluſion, or Strength, 
have declin'd the juſt Performance of their 
Duty (4): 12 

They, therefore, who would preſcribe Laws 
to others with Any Effect and Validity, muſt 
build their Power on the Foundations which 
we have here eſtablifh'd. _ 

XIII. But that a Law may be able to exer- 
ciſe its directive Force, chere is requir'd in the 
Perſon for whom tis made, a Knowledge both 
of the Law-giver and of the Law. For how can 
any Man pay Obedience, who neither appre- 
hend to whom it ſhould be paid, nor to what 
Duties his Obligation binds him? And here, it 
will be ſufficient, that a Man hath once been 
Maſter of ſuch a Knowled 

what he once knew, is not at all loos'd 
from his Obligation, ſince he might well have 
ſecurd his Remembrance, had he taken up, as 


For he that for 


Knowledge of 
the Legiſlator, tis hardly poſſible — ſhould 


but make uſe of their ordinary Reaſon. . Much 
| — be hid from 
jhe Apprehenſion and Notice of his Subjects: 
ince he is conſtituted, either by the exprels and 
open Couſent of thoſe Subjects, or elſe by their 
tacite Agreement, whilſt they any way ſubmit 
to his Command. How we arrive at a Senſe of 
Natural Laws, by the Contemplation of Human 
Condition, we ſhall hereafter have occaſion to 
explain. Civil Laws are convey'd to the Sub- 
jelt's Knowledge, by a Promulgation, publickly 
and perſpicuouſly made. In which there are 
two Conditions which ought to be clear and 


certain, firſt, that the Laws proceed from him 


who hath the chief Command in the State; and 
ſecondly, that the meaning of the Laws is ſuch, 
and no other. The former Condition is then 
known, when the Soveraign promulgates a Law. 
either by his own Voice, or by.Perſons of his 
Deputation. That theſe Perſons publiſh Laws 
by the Command and Authority of the Sove- 
raign, there is no Queſtion to be made, if it ap- 
peat, that — haye been employ d by the So- 
veraign in declaring his Will; if the Laws are 
brought into uſe at Judicial Proceedings, and 
if they contain in them N derogatory to 
the Soveraigns Power. For it is not to be ſuß. 
pos d that a Miniſter ſhould vent that for 1d. 
rable Decree. of his Prince, which is not ſo, or 
that he ſnould impudently uſurp ſo extravagant 
a Power; ſince in an Enterptize of this Nature, 
there could be no hopes of Concealment, or ot 
eſcaping due Puniſhment for ſo Inſolent an Of. 
fence. As to the other neceſſary Point, that 
the Senſe of a Law may be clearly apprehended, 
it is incumbent on the Promulgators, to uſe the 
__ Plainneſs that the thing is capable of : 

ontrary to that Management of Caligula, who 
wrote his Laws in ſmall Letters, and fr d them 


4— — 


he ought to have done, à real Deſire and Reſo- 
(gs) Sophecl. A. Flagellif. dur nor could ſtand ſecure 


r Laws, nor Governments 
Without the Guard of Fear; nor Mighty Chiefs 
Sccute the Faith of Armies, but ſuſtain'd 
B Awful Dread; and Shame of doi 


. 
” 


N | 


Ay rien Epiflet. I. 1, e. 29. ir tot Man who is the Lord of another Man, but Life and Death, Pleaſure and Pain, are the proper 


Sov eveigns..whom we obey : Take away theſe, and bring me. before Cæſar, and ſee bow little Majeſty without Terry chi prevail Apen 


4 A, {an's Reſolution. 


ſlice, and Strength. Plutarch 
in 04, id (Metam: 18.) uſeth concerning Mines, 


0 Solon, as he us'd to ſay of himſelf, atchie ' d the greateſt things, 348 Biw 71 url Huw evvagpuione, by coupling tagether Ju- 
Sdlap. And there is no Argument of peter Eg E rams Ain, han he n 30 


* 


Sglld- 


| Causag; valet, cauſatng, juvantibus e 
Fa 270 ith a good. Cauſe, he bring; as good a Sword U und it. | 
i) ; ena. 13. . 1 | 49 TBS) WIL 1 15 | 
2 waſiſſe putes, quos diri conſcia fadli. Tho Rods of x How Wie Ke. af wack 4s 2h; 
ſens attonitos, of ceco verbere cadit, Which Conſcience , | when' ſhe with egntrouls} | 
cultum quatiente animo tortore flagellum ? And ſpreads amazing/Terrori:thro' their f Ho anos 
Pg ma autem vehemens, & multo ſevior illis Not ſharp Revenge, nor Hell it ſelf can 
C Wh * nad Night de 1 
NM Te uum geftare in pectore teſtem. ich d Night doth dr 3 | 


— 
- 


(* Hith er may be f 5a th of Plutarth ( "IP N Fs ier to. huil 4 wit \ a4 1 
A4 4 Commonwealth 4 25 L 1 5 2 ple; apt D ind 


t er lates 
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duoathes Creech. 
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gh Place, in this manner only, ſhewing 


in a Hi 
them to the People | 

If any thin am ſeems obſcure, the 
Fxplication of it is to be ſought, either 

the Legiſlator, or from thoſe Perſons, who are 
by him appointed to judge according to the 
Laws. For it is their Buſineſs, obſerving a right 
Interpretation, to "apply the Laws to particular 
Caſes, or upon the Propoſal of ſuch or ſuch a 


Fact, to declare the Soveraign's Pleaſure con- 


cerning it (n.) a 
We cannot here but obſerve, that the Notion 
maintain d by ſome Authors, That thie Conſent 
of the People is requiſite to make Laws oblige the 
ubjett in Conſcience, is neither true in the Laws 
of Natute, nor in the Civil Laws of Monarchi- 
cal or of Ariſtoctatical 9 nor indeed at 
all, unleſs it be underſtood of Implicite Con- 
ſent, as a Man by agreeing to the Sovereignty 
of another, is at the ſame time ſuppos'd to have 
agreed to all the future Acts of that Soveraignty. 
Though it would really be very uſeful, and con- 
tribute much to engaging the Subjects in a vo- 
luntary Obedience, if the Laws could be made 
with their Conſent and Approbation; eſpecially 


fuch as are to paſs into their Lives and Man- 


ners (x). - 02 4 "P2207 
XIV. As in the Soveraign, or in him who is 
to govern another by Laws, two things are re- 
- Quilice, that he underſtands what is fit to be pre- 
ſerib'd, and that he hath fufficient Strength to 
denounce and to execute ſome Evil on thoſe who 
ſhall not conform to his Rules : (for . 
the Perſons for whom the Laws were e, to 
have both Power and Inclination to diſobey 
them) So every Law conſiſts of two Parts; in 
one is defin'd and declar'd what is to be per- 
form d or omitted; in the other is ſignified what 
Evil ſhall be incurr'd by thoſe who tranſgreſs 
in either reſpect; and this latter part is uſuall 
- term'd the Santtion of a Law : About whic 
Biſhop Cumberland (o) hath open'd a wide Field 
of Enquiry, whilſt contrary to the General Opi- 
nion of the Lawyers, He maintains that the 
* Sanction f Laws is made, not only by Puniſh. 
* ments, but by Rewards too, and more princi- 
« pally by the latter than by the former. Thar, 
as to the Sanctions of the Laws of Nature, it 


* is impoſſible by any Natural Signs more open · 


* ly and more forcibly to perſwade Men, or to 
* judge with good Authority, that ſuch a Duty 
© 15 commanded by the Governour of the World, 
than it fuch Acts are grac'd by him with Na- 
* tural Rewards. That, altho' in the SanQtion 
of Laws by Men, uſe is made of Negative 
* Conceptions and of Words pro y expreſſing 
them; yet in the Nature of things, that which 
* drives us on to Action, is ſome poſitive Good, 
which we hope to preſerve, or to acquire upon 

* keeping off thoſe things that would have a 


— ä 2 — 


© con effect. That, Privations and Nega- 
9 — not move the Will of Man, and that 
© the avoiding of Evil is by no means its Objed 

farther than as it denotes the Preſervation 


an .| 
: wed ſome Good. That, whatever Strength is 


© uſually aſcribed to Natural Puniſhments and 
© Evils, in engaging Men to ſhun and decline 
* them, is all to be reſolv'd into the attractive 


and impulſive Force of thoſe Goods which the 


© Puniſhments or Evils would deprive them of, 
© That, thus all thoſe things which are com- 
* monly ſaid to be done for the ſake of eſcapi 

; Dearh or Want, might be more properly af 
© firm'd to from the Love of Life, or of 
© Riches. That Death would fignifie nothing, 
* unleſs Life went before it, and that the for- 
© mer would never be fear'd, if the latter were 
* not firſt deſir d. That, the Nature of things 
© moves our Affections more ſtrongly with the 


Love of a Preſent Good or the Hope of a Fu- 


© ture, than with the Hatred of a Preſent, or the 
© Fear of a Future Evil; and that good things 
© are defir'd upon account, not of the oppoſite 
© Privation, but of their inward Agreeableneſs 
to our Natures. That Civil Laws receive a 
* firmer Eſtabliſhment from their End, the Pub- 
© lick Good, a part of which is communicated 
to every honeſt Subject, than from the Penal- 
© ties they threaten, the Fear of which can pre- 
© vail only on a few Men, and that the moſt 
* wicked in the Commonwealth. To this pur- 


| Biſhop Cumberland diſcourſeth. On whoſe.. 


pinion we may firſt obſerve, that if we would 
comprehend under the Term of Sancfion, even 
the good things and the Rewards following the 
Obſervation of Laws; it is requiſite, that thoſe 

ood things ſhould really proceed from our Obe- 

ience, and be, as it were, bought or purchas'd 
by it. But now 'tis apparent, that all the good 
ines we poſſeſs we do not obtain by bas 
ing to Laws; and therefore thoſe which we any 
other way acquire, do not come under the No- 


tion of Rewards. Thus, our ſelves, our Lives, 


and all the Natural Benefits we enjoy are not 

id to us as the Rewards of our fulfilling any 

aw; but the Divine Goodneſs freely conferr'd 
them on us, before we could ſo much as think 
of any Law to be fulfill'd. Neither is the Con- 
tinuance of theſe — things, (ſince it proceeds 
from the inward Force of Natural Subſtance) de- 
riv'd from any Performances of ours, but is the 
Gift of our Great Creator, who makes bis Sun 
to ſhine on the Evil and on the Good, and ſendeth 
Rain on the Fuſt, and on the Unjuſt. Thus like- 
wiſe, what a Man by his L ag Labour, -and 
Induſtry, he doth not directly and principally 


aſcribe to his own Obedience, but to his Crea- © 


tor who gave him the h, and ro himſelf 
who rightly imploy'd it. Let this Effect indeed, 
we may obtain by Laws, both the Preſervation 
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to do it, ſeems to me, not to uſe 
Leg. Nat. Prolegom. $. 14. & e. 3. . 40. 4 


N 41 


(m) Comp. Hobbes de Cive. C. 14. f. 11. &c. and Leviath. C. 26. 
Xenophon Apomn. I. 1. Whoever, either ly written or unwritten Commands en- 
Law but Violoence. Comp. San- 
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of thoſe good things which either the Free 
Bounty of Heaven, or our own Diligence hath 
procur d us, from the Incurſions and Aſſaults of 
other Creatures, that might otherwiſe hurt or 
deſtroy them; and likewiſe the Increaſe of the 
ſame — by various Methods and Means: 
And therefore theſe Advantages only, in as much 
as *ris in the Power of the Legiſlator to make 
them good, are properly to be eſteem'd Rewards. 
And * theſe may have a yu force in dil- 
poſing Men to Obedience, the Legiſlator is to 
— that ſuch Effects will moſt certainly 
follow ſuch a Cauſe. 

We may obſerve farther, That altho' the 
Will may be incited to an Action, by the Pro- 
pofal of ſome Good likely to proceed from that 
Action; yer this Conſideration doth not impoſe 
any neceſſity of Performance, unleſs it be ſtreng- 
then'd with the Commination of ſome Puniſh- 
ment, to be incurr'd upon Non-Compliance. And 
therefore, that any good Effect proceeds by na 
rural Conſequence from any Action, is indeed a 
Token of the Superlative Bounty of our Creator, 
who is ſo willing to conferr that Good on us, 
and fo kindly invites and perſuades us to im- 
brace it. Yer this muſt not preſently be thought 
a neceſſary Argument that he at the fame 
time commands us, by performing the Action, 
to acquite ſuch a Good. He might perhaps 
judge it ſufficient to have offer'd us ſo fair an 
Occaſion of receiving his Munificence. But if 
ſome Evil be farther pronounc'd againſt us upon 
Omiſſion, then there can remain no doubt, but 
that the Action is really and directly enjoin'd, 
To which we may add, that the Minds of Men 
are mov d more forcibly by the Infliction of Evil, 
than by the Poſſeſſion of Good. It muſt be con- 
feſs d, that the Acquiſition of Good hath very 
powerful Charms; eſpecially when it is freſh, 
and join'd with the Deliverance from ſome pre- 
ſent Evil. But the Senſe of this Pleaſantneſs 
wears off in a long Courſe of Poſſeſſion; and 
when once that Motion of Mind ceaſeth, which 
either the Abſence of the Good, or the freſh En- 
joyment of ir rais'd, there remains ſcarce any 
thing, but a dull Acquieſcence and Contentment. 
Whence ir comes ro paſs that many Perſons, 
then only begin to value their good things, when 

either have loſt, or are in danger of loſin 
them. But Grief, into which all Evils and al 
Privations of Good are at laſt reſolv'd, is not it 
ſelf a bare Privation, but a thing of a moſt Poſi- 
tive Nature, and of ſuch prodigious Strength, 
as to be able fo far to extinguiſh all Senſe and 
Value of Happineſs, as ſometimes to make us 
delre ſo fevere a Remedy as Death, for its 


Hence, we think, Civil Legiſlators have ſuffi- 
cient Grounds and Reaſons for chuſing to make 
the Canctinn of their Laws conſiſt rather in Pu- 


niſhments than in Rewards. The Obſervance of 


Human Laws is indeed advantageous enough in 


5 


L, as it ſecures the Poſſeſſion and Enjoy- 
ment of thoſe Bleſſings which attend a Civil 
Lite: But were the Exerciſe of common Virtues 
intorc'd by the Propofal of particulat Rewards, 
twere impoſſible to furniſh Stock enough for 
ſupplying ſo Profuſe a Bounty. On the other 
hand, the denouncing of Puniſnments was rhe 
ſureſt way to make Men ſhake off that heavy 
Drouſineſs with which moſt of them are beſott | 
and benumm'd : And becauſe generally the Tranf. - 
greſſion of the Laws is join'd with the Hurt of 
others, and with ſome Imaginary Good of the 
Offender, therefore it ſeem'd moſt expedient to 
repreſs the enticing Allurements of Sin, by repre- 
ſenting the frightful Image of thar Pain and 
Grief which was unavoidably to follow it. Thus 
we find that Civil Laws do always come in- 
forc'd with a Penalty denounc'd againſt Tranſ- 


1 either expreſly defining the kind of 


ulct or Puniſhment; or elſe intimating that 
it is left undetermin'd to be ſettled by the Dif. 
cretion of the Judges, and of rhoſe who are to 
take Care of 9 the Laws in Execution. 
Indeed the Roman Lawyers tells us of ſome 
Laws which were imperfed, or which wanted 
this Penal Sanfion. Such an one they reckon 
the Lex Cincia, which had no other Clauſe 
added at the end to enforce it, but this, He that 
doth otherwiſe ſhall be accounted to have done 


wickedly; But I ſhould conjecture, that in that 


Law either the Infamy alone was thought a ſuffi- 


cient Puniſhment, or it was left to the Power of 
the Cenſors to fix ſome further mark of Diſ- 
uu on the Delinquents in this point, That 
uch Perſons were not altogether unpuniſh'd, we 
may fairly conclude from Tacitus (p). But 
Livy (q) indeed gives us an Inſtance of a Law 
properly 7 e « The Valerian Law, ſays he, 
when it bad forbidden the Scourging, or he Be- 
heading of a Man, who ſhould make an Appeal, 
only added, that whoever afted thus, alled wick- 
edly. This 05 poſe, (Jo great was the Modeſty 
of Men in 1 oe Days) might be thought a ſuff- 
cient Tie for a Law: But in our times ſuch a 
Simplicity of Expreſſion would be usd in no 
Threats, but thoſe which were deſign d for Feſts. 
In the ſame Rank we may Place the Law of 
Zaleucus mention'd by Diodorus Siculus (r) Let 
no Citizen proſecute bis Enemy with implacable 
Hatred, but let bim ſo maintain Enmity with hin 
as if be were ſhortly to return into Favour and 
Friendſhip. He that doth otherwiſe, let him be 
reputed a Man of a Fierce and Barbarous Diſpo- 
tion. Unleſs you'll fay, that in this Caſe, as 
well as in the former, the Infamy may well be 
interpreted as a Puniſhment. And fo likewiſe 
in thoſe other Laws, recited immediately aftet 
the ſame Author *. Let not a Free Woman, 
unleſs ſhe be drunk, go attended with above one 
Maid. Let her not ſtir out of the City in the © 
Night time, unleſs when ſhe goes to proſtitute her 
[elf to ber Gallant. Let her not wear Golden 
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Ornaments, nor Garments interwoven with Gold, 
unleſs ſhe deſigns to att the * Let not a 
Man tear a'Ring allied to Gold, or a Garment 
approaching near to the Mileſian Richneſs, unleſs 
be be guilty of Fornication, or of Adultery. Thus 
(as the Hiſtorian proceeds to obſerve) by Such 
ſeandalous Exceptions and Conditions, be eaſily 
diverted his Subjetts from the purſuit of Luxury 
and of Intemperance. For no one could bear the 
4. 1 ** to his Fellows by ſo foul a Dij- 
race (s). 
4 Thus, then, there are two Parts of a Law, one 


definitive, and the other vindicative which is the 


K 


— 


Penal Sanction. Theſe, we ſay, are two parts 
of the ſame Law, and not two Species of Laws. 
For as it is loſt Labour to ſay, Do this, if no- 
thing follow beſides, ſo it is abſurd to ſay, Jou 


ſhall undergo ſuch a Penalty, unleſs it have been 


before ſignified by what means we ſhall render 
our ſelves obnoxious to this Suffering. We muſt 
therefore take notice, that the whole Strength 
and Force of a Law, properly conſiſts in decla- 
ring what our Superior is pleas'd we ſhould per- 
form or omit, and what Penalty we ſhall in- 
curr upon Default. Whence alſo it may be un- 
derſtood in what Senſe the Power of obliging is 
attributed to the Law. For, properly ſpeaking, 
the Power of obliging, or of laying an inward 
Neceſſity on Perſons to act in ſuch a manner, is 
in him who bears the Soveraign-Command. But 
the Law is only the Inſtrument of Soveraignty, 


by which the Ruler makes his Pleaſure known 


to his Subjects, which being once diſcover d, 
an Obligation to Obedience is produc'd in them 
by Virtue of his Supreme Authority. Hence too 


it appears, that the vulgar Diſtinction of the 
Power of a Law, into Direive and Compulſeoc, 
was ill made; unleſs by the Compulſive Power 
we underſtand the Penal Clauſe. For the proper 
Efficacy of a Law conſiſts in direfing, as it de- 
clares the Will of the Soveraign, and denounceth 
Threats againſt the Subject, it he prove Diſobe- 
dient. But the Compulſive Power, or the Power 


- of exaQting from the Subject a Conformity to 


the Rule preſcrib'd, by decreeing and actually 
inflicting Penalties, is properly in the Perſon of 
him who made the Laws, or of him who hath 
the Care of their Execution (t). Though tis a 
common thing with Writers, to attribute to the 
Laws themſelves ſuch Effects, as in a ſtrict Senſe 
belong to the Supreme Power. Of which kind 
of WD. that one Paſſage of Apuleius may be 
a ſutficient Inſtance, Qwod Lex eſt in Urbe, &c. 
What the Law is in a City, what the General is 
in an Army, ſuch is GOD in the World. When 
Livy ſays, Commands of the Laws are more 
powerful than thoſe of Men; that the Magiſtrates 
_ recede from the Laws, nor over-rule their 
orce. | 7 


Legiſlators, as ſuch, are ſaid to compel, only 


Merally; not that by any Natural Violence they 
ſo conſtrain a Man, as to render it impoſſible 
for him to act otherwiſe than as they direct, 
bur becauſe, by declaring and exhibiting a Pe. 
nalty againſt Offenders, they bring it to pals, 
that no Man can eaſily chuſe to tranſgreſs the 
Law; ſince, by reaſon of the impending Penalty, 
Compliance is in a high degree, preferable to 
Diſobedience. 
XV. Now by attributing thus to Laws the 
Power of obliging, we immeliately exclude Per- 
miſfons from the Number of true and proper 
Laws: Though Modeſtinus (u) tells us the Vir: 
tues of Law, are to command, to forbid, to pe- 


mit, to pumſh. For Permiſſion is not properly 


an Action of the Law, but the Negation of an 
Action. Whatſoever things the Law permits, 
thoſe it neither commands nor forbids, and there. 
fore it really doth nothing at all concerning 
them. Some maintain, that there is, neverthe- 
leſs, a kind of Obligation in Permiſſions; not, 
indeed, affecting him to whom we ſay a thing 
is permitted, but bind ing up a third Perſon from 
giving him any hindrance, in caſe he undertake 


what the Law thus permits Though this is by C © 


many reſtrain'd to ſuch things as are fully and 
pn permitted, ſo as not to take in thoſe 
eſſer and imperfect Permiſſions which may be 
more properly ſtiP4 Indulgences or Connivances. 
Thus, for Example, the Laws of ſome Countries 
permit the killing of a Wite taken in Adultery ; 
yet they do not forbid others, from uſing their 
utmoſt to hinder her Death. But if we would 
be accurate and exact in our way of talking, even 
this effect doth not properly reſult from the Per- 
miſſion of the Law, but from every Man's juſt 
Liberty. For about thoſe things in which the 
Law gives me no ſtop or hindrance, 1 have a per- 
fect Freedom of acting, the chief effect of which 
is, that no Man ought to diſturb me in the 
harmleſs Exerciſe of it. So that for a Law ex- 
preſly to permit thoſe things, to which we claim 
a ſufficient Licence by their not being prohibited, 
which cannot well fall under Doubt or Diſpute, 
ſeems little better than uſeleſs and ſuperfluous. 
As likewiſe, it is not always neceſſary, that when 
any prohibiting Law is repeaFd, an Act hither- 
to forbidden, ſhould by an expreſs Ordinance be 
declar'd "mam : Since upon removal of the 
former Impediment, our Natural Liberty doth, 
as it were, revive and recover it ſelf. There arc 
indeed two ſpecial Caſes, in which Civil Law- 
givers are wont to uſe expreſs Permiſſion; firlt; 
when Licence and Impunity is indulg'd to ſuch 
an AQ, within ſuch a Meaſure; and ſecondly, 
when the Licence or Impunity is to be purchas'd 
by ſome Fine or Burthen. Of the former Caſe, 
ome give an Inftance in the Laws of moſt Coun- 


tries permitting Uſury, within ſuch a fix'd de 


gree : Of the latter, in the Conſtitutions of ſome 
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Places, where Women are allow'd to proſtitute his own fault, loſeth his. Ability to fulfil the 
— upon condition of paying a certain Law, the force of the Law doth not thereupon 
Tax; which whether it be well or ill done, we ceaſe and expire; but the Legiſlator hath Power 
are not now to diſpute (w) . | >: 2 him, for rendring himſelf thus inca- 
Legal Permiſſion is divided into Plenary, which pable of confotming to the Rule preſcrib'd hi 
gives a Right of acting, and makes the Deed al · But, otherwiſe, to make ſuch a Law as a Subj 
together lawful z and leſs Plenary which either cannot fulfill, and yet hath not loſt his Power 
:fords Impunity, or Freedom from Impediment, of fulfilling by his own fault, is not_only a moſt 
or both. Now that ſeveral things find an Impu- vain, but a moſt unjuſt deſign. As to the ſub- - 
punity amongſt Men, is occaſion d by ſome of ject Matters which employ the particular Spe- 
theſe Reaſons. Either, that the Matters exceed cies of Laws, we ſhall more conveniently conſi- 
the reach of Human Coutrs and Cogniſance, as der them in their proper place. A 
do the Faults of Kings; or that Human Law XVII. To know who is capable of being 
hath either determin'd nothing plainly about ſuch ob/g'd by a Law, we need ſeek no farther than 
an Action, or hath declar'd it ſhall be lawful; to the Right of the Legiſlator; which certainly 
or, laſtly becauſe Civil Ordinances frequently takes in all thoſe who are ſubje& to his Com- 
leave many things to the Modeſty and common mand. What Perſons the Legiſlator intended to 
Honeſty of every particular Man. oblige is plain enough from the Law it ſelf. For 
Some have more accurately obſerv'd concern. in all Laws it is ſignified whom they concern; 
ing theſe Permi/fons of Civil Laws and Civil either by expreſs Determination, made ſometimes 
Courts, that they are made either by the Action by a General Sign, ſometimes by a Reſtriction 
of the Law, or only tacire/y. To the former they to certain Individuals; or elſe, by ſome Condi- 
referr the Omiſſion, or palſing by of à Matter, dition or Reaſon which a Subject finding in him. 
not ſimply, and; as it were, by accident, but ſelt, at the ſame time apprehends that he there- 
| when the defign and the form of the Law run fore ſtands oblig d by ſuch a Law. Regularly, 
in ſuch a manner, that the Legiſlator ſhews his then, a Law obligeth all Perſons ſubject to the 
intent of making a full Enumeration of Parti- Legiflator, whom the Reaſon of the Law reach- 
culars. For in ſuch a Caſe, he is ſupposd to eth, and to whom the matter of it may be ap- 
have permitted whatever he hath not expreſſy plied. For otherwiſe, Tumults and Confuſions 
reckon'd up amongſt the things prohibited; pro would continually ariſe amongſt Subjects, the 
vided the matter be not repugnant to Natural Prevention of which Diſorders was à principal 
Honeſty. Thoſe things are underſtood to be Reafon why Laws were firſt introduc'd. And 
tacitely forbidden, which the Civil Power lets therefore no Body ſhall be eſteem'd- exempted 
paſs by conniving at,. tolerating, or diſſembling; from a Law, unfeſs he can ſhew his peculiar 
either for the preſent only, or for a ry time Privilege. Let this indeed frequently happens, 
ſo as to let them obtain the Force of Cuſtoms: that a Man may be exempted from t Obliga- 
Yer a Permiſſion granted by a Civil Law, cannot tion of a Law, after the time of its being enacted, 
cauſe that an Action ſhall not be con to the and this we call being diſpenꝰ d with. For it the 
Divine Law, or ſer it beyond the Fear of the Di- Legiſlator may rightly abrogate or repeal a Law, 
vine Puniſhment. be may as fairly ſuſpend the che of it in fome 
We may farther remark, that when a thing is certain Perſon. Diſpenſation differs from Equity, 
ſaid to be permitted, which is not determin'd by with which it is generally cqnfounded, in this 
the expreſs Command of any Civil Law, we are reſpect, that the former c be granted but by 
not to cavil at the Words of the Law, but to one indued with Legiſlative Power; whereas an In- 
conlider the Scope and Intention of it. For ma. ferior Miniſter of Juſtice not only may, but ought 
ny things are contain'd in the Senſe of the Laws, to apply the latter; ſo that if he follow the ſtrict 
and are ſuppos'd to be really implied by them, Letter of the Law, in a Caſe where there is 
either as they are neceſlary Conſequences, or up- Room for an Equitable Conſtruction, he ſhall be 
on account of their near Affinity and Reſemblance judgd to act contrary to the Mind and Intention 
to the determin'd Caſes. Regard is likewiſe al- of the iſlator. Diſpenſationt therefore de- 
ways to be had to Natural Law, or to common pend on the free Grace of the Law giver, but 
Honeſty, which is the perpetual Supplement of Equity on the Office and Duty of the Judge. In 
Civil ees. Laſtly, thoſe things which are 8 great Prudence is to be 
tolerated only for a time, or upon the Score of us d, leſt by a promiſcuous Indulgence, the Force 
Neceſſity, cannot fall under the proper Notion and Authority of Law be enfeebled: or leſt, if 
of Rights. All which Obſervations are chiefly the ſame happen to be denied to Perſons of the 
to be underſtood of the moſt perfect or plenary like Condition, occaſion ſhould be given to An- 
3 _ ES ger and Reſentment, whilſt Men of Equal Cir- 
XVI. The Matier of Laws, in General, is cumſtances are not admitted to Equal Favours. 
whatever can be done by thoſe Perſons for whom Plutarch hath recorded ſeveral Inſtances of very + 
the Laws are made, art leaſt at the time of their nice and ſubtile Diſpenſations. As when 4000. 
Promulgation. For if any Man afterwards by laus ſuſpended the Laws for one Day, with this 
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Form, ler the Laws Sep t doy (y); to hinder 
thoſe Perſons who had in an 

from ſuffering the uſual Diſgrace. So when De- 
metriusdefird to be admitted at once into all the 
Athenian Myſteries, whereas it had ever been a 
Cuſtom to celebrate the Greater Myſteries in No- 
vember, and the leſſer in Auguſt, Stratodes pub- 
tiſh'd a Decree, that the Month March in which 
Demetrius viſited Athens, ſhould be call'd, firſt 
November, and then Auguſt (z). What the ſame 
Author repotts of Demoſthenes, is more plauſible. 
Demoſthenes, upon his being 
niſhment lay under a Pecunlary Muldt, and the 
La forbidding, that he ſhould be entirely dif- 


charg'd from it without Payment, they invented 


this way of eluding the Law ; they had a Cuſtom 
of giving Money to the Man who — and 
adorn'd the Altar, at the time of ifci to 
Jupiter the Deliverer : This Office and this Mo- 
ney they decreed Demoſthenes, and under that 
pretence allotted him fifty Talents, the Sum in 
which he had been amerc'd. The Lacedemoniens 
made uſe of much ſuch another Evaſion in Re- 
ference to Ly/ander. It was a Law amon 

them, that no Man ſhould bear the ſame Office 
above once; but now reſolving to let 7 — 
have again the Chief Power in a Naval Expe- 
dition, they gave Aratus the Formal Command 
of the Fleet, but join'd Ly/ander with him in a 
private Station, with expreſs Orders, zhat the 
General ſhould never all contrary to his Advice (a). 
1 know not whether the Spaniſh Cuſtom men. 
tion'd by Naudeus 92 may not be reckon'd 
likewiſe amongſt theſe nice Permifrons. In 
* Spain, he lays when they imagine a Man to 
- © be guilty of Treaſon, they appoint 2 
© fit on him in ſecret, who form a Proceſs and 


« condemn him to ſufter Death; after which they 


* ſeek by any means to put the Sentence in Exe- 
cution. And this they practiſe as a Salvo to 
their Conſciences; that they may not be ac- 
* cus'd of Injuſtice in puniſhing Men capitally, 
* without a al Knowledge of their Crime. 
XVIII. LAW may be belt divided, with Re- 
ference to its Original, into Divine and Human; 
the former having GOD, and the latter Man for 
its Author, But it we conſider Law as it bears 


a 


ent, in this re we divide it into Natural and Po- 


recall'd from Ba- 


ableneſs with Human Nature, as to-be neceſſary 


—— 


2 ry Agreeableneſs to the ſubject Matter, 


ſitive. The former is that which is exactly fit- 
ted to ſuit with the Rational and Social Nature 
of Man, that Human Kind cannot maintain an 
Honeſt and a peaceful Fellowſhip without it: or, 
in other Words, that which carries in it a Natural 
Goodneſs, or a Uſefulneſs ariſing from its internal 
Efficacy, towards Men in General. Though there 
be alſo a farther Reaſon of this Denomination : 
in as much as this Law may be found out, and 
known by the ordinary Sagacity of Men, and 
from the Conſideration of Human Nature in 


Poſitve Law is that which doth not by any 
means flow from the general Condition of Hu- 
man Nature, but from the ſole Pleaſure of the 
Law-giver; though theſe ought likewiſe to have 
their Reaſon and their Uſes, in reference to that 
particular Society for which they are enacted. 

Some are us'd to call Paſitive Law by the 
Name of Voluntary: Not as if the Law of Na. 
ture did not proceed from the Will of GOD, 
but becauſe no Poſizzve Law had ſuch an Apree- 


in general for the Preſervation of Mankind, or, 
as to be known and diſcover'd without the help 
of expreſs and peculiar Promulgation. And 
therefore the Reaſons of this Law are, not to be 
drawn from the General Condition of Humane 
Race, but from the Particular, and ſometimes 
the temporary Advantage of ſeparate Communi- 
tie (c). So that upon the Union of Men in So- 
cieties, they are fix'd and determin'd by the Plea- 
ſure of yu riors. We may improve our No- 
tion of Fofitive Law by that Paſſage of Ariſtotle 
(d), where he ſays, that Laws proceeding from 
Inſtitutian and 75 bear * reſemblance 
to Meaſures : For the Meaſures of Wine and Corn 
( for inflance) are not every where the ſume; but 
greater where the Merchants buy, and leſſer 
where they _ | | 
Divine Law is again divided into Natural and 
Paſitrue: But Human Law ſtrictly taken, is only 
Paſitive. Of the particular Species, we ſhall 
diſcourſe in their Place. | 


0) Plutarch Apothegm. Lacon. & Ageſila, Appian Lybic., 


(a) Diodor. Sic. I. 13. c. 100. Plutarch Lyſand. Add. Valen. Max. I. 6. c. 3. F. 3. ) Conps d Eftat. cap. 3. x 
undue; is Peaſe with Tacltas to change be commer, Nannens and n cr Alg b. 


( c ) Mearem Prout 
the Pablick Benefit and Convenience. 


(4) Vid. I. 15. D. de condit Inftit 


O Idem Demetr. Add & in Alexandr, ps 672. & 67g. 
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Diſallow'd, Good or Evil, 


(r= next Buſineſs is to conſider the u 


lities of Moral Actions: Now according 

to theſe, Actions are ſaid to be Neceſſary; or not 
Neceſſary, Lawfa! or Allow'd, and Unlawful or 
uſt or . Unjuſt. So. 
chat the Qualities of Moral Action mult be Ne- 
ceſſity, Licence or Allowance, and the Oppo- 
fires of theſe, which want proper Names; to- 
gether with Goodneſs and Illneſs, Juſtice and 

juitice. | 

Il. A neceſſary Action is that which by Virtue 
of the Law or the Command of a Superior, the 
Perſon ro whom the Law or the Command is 
given, is bound abſolurely to perform. For in 
this conſiſts the Neceſſity of Moral Actions, that 
they ought not to be omitted, nor yet to be done 
in another manner than is injoin'd ; though by our 
Natural Power and Strength we are able either 
to omit them or to do them in another manner. 
Vet it is uſual for the Lawyers to ſay abſolutely, 
that a thing which wants only this Moral Ne- 
ceſſity, cannot be done. To a Neceſſary Action 


is oppos'd not only a Forbidden Action, expreſiy 


rohibited by the Laws or other Orders ot the 
uperior; but likewiſe a Lawfu/ or an A/low'd 
Action, which the Laws neither command nor 
forbid, but leave it to every Man's Pleaſure, 
whether he will underrake or decline it (e). 
Now by common Uſage of Speech, not only 
thoſe things are ſaid to be Lawful, which neither 
Divine nor Human Law. forbids, and which 
therefore may be undertaken without Sin or 
Blame, buMikewiſc thoſe things which although 
prohibited by the Laws of Nature, yet the Laws 
of particular States ſo far permit, as not to im- 
'y a Penalty on them in Human Cogniſance; 
— them to every Man's Private Conſcience 
and Honour. Tullys Obſerration is admirable 


to this purpoſe, I is not la ful (ſays he) ſar 


any Man to fin; but ue commit an Error in 
Speech, — we ſay that ſuch a thing is lawful, 
which is indeed tolerated ar allow'd (). The for- 
mer kind of Actions, we may call perfectly laio- 
ful, the latter imperfecllyj. go me; 

But farther than this, we ſomerimes in a very 


— — * wo * 4 2 


Book I. Of the Laws of Nature and of Nations. * 


when the Action, however intended, is a 
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looſe Sence, term even thoſe things /awful, which 
all Men a 


gree and confeſs to be rhe moſt baſe 
and vile; whenſoever the Perſon who performs 
them is Maſter of ſo much Strength, as to be 
— Big for Human Puniſhment, or Reprehen- 
on (g). 
III. We call that Action Good Morally (5), 
or in Moral Eſtimation, which is agreeable ro 
the Law, and that Action Evi/ which is diſa- 
greeable. In as much as the ratio formalis, the 
proper and diſtinguiſhing Nature of the Good- 


neſs or Illneſs of Actions, conſiſts in a Relation 


determining them towards a Directive Rule; 


and this Rule is what we term a Law: (under 
which Name we here mean a neceſſitating and | 


not a permitting Law, and if ir be Human we 


ſuppoſe it not contrary tothoſe which are Divine) 


For as a deſign'd Action proceeds from the Rule 
preſcrib d, and is by it ſo tform'd as exactly to 
agree with it, it is ſaid to be Good As it is un- 
dertaken againſt the Preſcrib'd Rule, or varies 


from it, it is call'd Evil, and, in one word, Sin. 


Now it is plain, that any DireQing Rule, for 
inſtance the Mariner's Compaſs, is 1aid to be the 
Cauſe of his right Sailing, and of his coming to 
the Port, not ſo much in regard that the Ship 


takes a Courſe falling in with its Direction, as - 


becauſe the Pilot guides himſelf by it in manag- 
ing the S In like manner, a Law is ſaid 
to be the Cauſe of Rectitude in an Action, not 
greeable 
to it; but when the Action proceeds from the 
Dictate of the Law, and from ſome ance 
on it; that is, from an Intention pay ing 
Obedience to its Injunctions. Whence, if a 
Man by chance, or without thinking of any 
Obedience to a Law, performs a thing -'pre- 
{crib'd by that Law, he may indeed be Eid to 
have done 71ghtly, or not ill, in'a Negative 
rather than in a Pohtive Senſe, but he eannot 
be ſaid to have done Morally well. No more 
than one that by diſcharging a Gun at ven- 
ture and random hath brought down a Bird, 


. 
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whatever we cannot 


doing it. 


neſs and Fury any Practice which hath been forbi 
% which common Nature forbids 
PerfeQion of an 


Spring or Occahon to it. 


lawfully do, it's very certain we ought not to 
| fo ds a thing, cannot be ſaid to forbid me the | 


(c) Senec. de Clement. I. 1. c. 18. Though we commonly. ſay, All things are 
us Fo 
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Ce chen pro Ball. There are ſome things which we ought nit to ds, thingh we hight Lawfully do them : But on the ober 
band, Liban. Dedan. 16. The Law by not comminding me 


(f) Lampridius reports of the Emperour Severus, that be bad ſome thoughts of probibiting the Public ; 
Bur Eser J this might rather increaſe Debancher 18 Men natwally offeBi r 


obſerve, that in the Precepts of Natural Law, 


12 


purſuing with Eager- 
lawful towards 4 Slave, jet there are indeed ſome 
re or = | * 
) For as the other kind of Goodneſs, term d Natural or Material, by which a thing of au Action tends to the Benefit or 
jon of any one, it is explaio'd in another Place. Though we muſt 
in moſt Civil Conſtitutions, it goes along with this Motal Goodneſs, and amongſt Rational Creatures, feems to give the 
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IV. Farther, ſince the Law determines either 
the Diſpoſition of the Agent, or elſe the Object, 
or the End, or the Circumſtances of the Action; 
an Action is Morally Good or Evil, for one of 
theſe Reaſons, either becauſe the Agent is {5 
diſpos'd as the Law requires him to be, ot other- 
wile; or, becauſe the Action is directed towards 
the proper. Object, with that End and thoſe Cir- 
cumſtances which the Law preſcribes, or with 
the contrary, But here it muſt be obſerv d, that 
to make an Action Good *tis neceſſary, that it 
not only conform to the Law in all its Material 
Requiſites and Conditions; but likewiſe, that, in 
teſpect of its Formality, it be exercis d, not out 
of Ignorance, or any other Cauſe beſides the In. 
tention of paying Obedience to the Law. And 
therefore an Action, though otherwiſe on the 
account of the Matter of it Good, may by reaſon 
of the Bad Intention of the Agent, be imputed 
to him, as Evil. For a Man who deſigning an 
il Thing doth a good one, hath by no means a 
Title to any. Reward tor his Service : As he in 
Valerius Maximus (i), who intending to kill Ja. 
ſon luckily broke his Impoſthume Upon the 
ſame account, he who miſpends his lawful Pow. 
er in ill Service, is guilty of Sin: as a Judge, 
8 who abuſeth his Authority of puniſhing 
Ottenders, to the ſatisfying his own Private 
Luſts. For which reaſon the Carrhaginians ſen- 
teuc'd their Generals to Death, if they had un- 
dertaken an Enterprize, though with Good Suc- 
ceſs, yet with ill Counſel and Deſign (4). But, 
on the other fide, an Action as to the Murter 
its Evil, cannot by Virtue of the Honeſt Intention 
of the Agent, be turn'd into Good. Whence the 
Reaſon is clear, why a Man cannot uſe his own 
Sins as means for the Attainment of any Virtuous 
End, or why we muſt not do Evil that Good may 
COME 
ſufficient that it be congruous tothe Law, in any 
done Foint or Condition, whether Material or 
Formal: That is, if either the Diſpoſition of the 
Agent, or the Object, or the End, or any one of 
the Circumſtances contrad ict what the Law di- 
tects. Tis a moſt vain Diſtinction of ſome Men, 
when they affirm that an Action, as to the Sub- 
ſtance of the Work, may be „although the 
End requited by the Law be not intended by the 
Agent. For the End makes a main part of the 
very Eſſence of a Moral Action; in às much as 
it enters into the Intention, which is a Principle 
of che greateſt Fotce in detertnining the A ions 
Quality. Hence it is ſinful to direct an Action, 
not only to an Ill End, but likewiſe to any other 
End, than what is 
is an acco 


7 


een 4 13 4 K 1 


of it. For to render an Action Evil, its 


a ibd by the La (H). Nor 
pliſh'd Fact only, or ſuch as hath Fuſtice, concerning which it ought to be our 
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obtain d its End, accounted Wickedneſs, but 
even a Commenc'd Enormity: And this latter is 
by Civil Laws ſometimes puniſh'd with equal, 
or however with little leſs, Severity than the 
former; according as they find it neceſſary to 
repreſs a Villany in its firſt Riſe and Appearance. 
V. This Goggneſs and this Evi“ of Actions as 
they conſiſt fo ally in ſuch an Agreeableneſs or 
Difagreeableneſs to the Law, as we have been 
ſpeaking of, ſo they depend entirely on him as 
their efficient Cauſe, who performs an Action 
which the Law either commands or forbids. For 
his Determination ſo conſtitutes the Action in 
the Rank of Moral Beings, that it muſt be ini. 
puted to him, and to him only. And therefore 
thoſe Men have tormented themſelves with a 
needleſs Fear, who, leſt they ſhould ſeem to 
make GOD Almighty the Author of Sin, have 
lac'd the ratio formalis of an Evil Action, in the 
rivation of Conformity to the Law. For though 
the Poſition of any Form neceſſarily inferrs the 
Prroation or Abſence of the contrary. Form; yer 
how miſtaken muſt he be in his Opinion, who 
would ſeek for the Eſſence of a thing in this Pri. 
vation? Nor will be find himſelf any great Pro- 
ficient in Wiſdom, who hath arriv'd to know 
that Streightneſs is the Privation of Crookedneſs, 
and Crooked neſs the Privation of Streightneſs. 
But theſe Inventions and theſe Fears of Men, 
both proceeded from their Ignorance of Moral 
Things. GOD, the Author of all, need not 
and ought not to be eſteem'd the Author and 


of Cauſe of all Moral, all Notional and all Ar- 


tificial Beings. Some looſe Thinkers muſt needs 
be touch'd with a ſtrange Itch of Wit, when 
they imagine they have given us an extraordi- 
nary Specimen. of their Philoſophical Subtlety, 
in numbring GOD the Cauſes of our 
ſinning. For a Man who hath the leaft Inſight 
into he Conſtitution of Morality, will judge no 
thing more abſurd, than to enquire whether or 
no He be the Cauſe of an Action, who forbids it 
by a Law, and puniſheth it for being done after 
his Prohibition. As for GOD concurring to 
the Phyſical part of an Action, he can with no 
more reaſon be on this account ſtibd the Cauſe 
of Sin, than one who hath furniſh'd an Artificer 
with Materials to work upon, can be reckon'd 
the Cauſe of a Deformity in his unskilful Work. 
Me to aq to or Name = 2 into 
a Signification ſo very improper, rernote 
from common Senſe? is 8 join our Pride and 
Ambition in offering an Irreverence to the Di- 
vine Nature (). | 

VI. We are, in the next place, to diſcourſe of 
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„ Natth. VI. v. 5. 7avena? Sat. VII Cauſa facit rem diſſimilem. Senec, de Conſtant, Sapient. Al! Villanies before the Accom:- 


pt ent of the Work are compleet in reſpec? of the Guilt. 


of il ? Maxim. Tyr, Diflertat. 3. Theſe dreadful Names, 
and Excvſes of Human Wichedneſs, by the means of which 
ben alas / 
ee 
the Guilt upon himſelf, aud let GOD be clearly juſtified. 


i 


| | we are wont to charge our own faults u 
theſe, and all the other Minifters of Terrour, and over-ruling Neceſſity which = 5 . ef, are Monſters 
and ſuch anne cairy about us in our Breaſts. Idem Diſſertat. 25. Let the 'Wretch who ſins upon Choice, take all 


m) Philo Fadens de profug. What greater inftance * can there be, than td make GOD and rot auf ſelves, the Author 
vi Furies, Fates, an Deſtinies, what are they but the .ſpecious Pleas 


the Providerce of. Heaven ? 
Our 


firſt 


* 
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mee 


firſt Obſervation, that the Signification. of this 
Term as applied to Perſons, is very different 
from that, by which it denotes an Attribute of 
Alion. For when we uſe it with regard to 
Perſons, to be Juſt imports as much as to de- 
light in acting jultly, to ſtudy after Juſtice, or to 
- endeavour in every thing to do what is juſt : 

And to be L/, is to neglect Juſtice, or to 
think it ſhould be meaſur'd not according as it 
is really due, but as it ſuits with preſent Advan- 
tage. So that a Zuſt Man may perform ſeveral 
Unjuſt Allicne, and an Unjuſt Man ſeveral Juſt 
Aﬀions. For he is to be elteem'd a Juſt Perſon, 
who doth Juſt Things in Obedience to the Law, 
and Unjuſt Things only through Infirmity, and 
he an Unjuſt Perſon, who doth Juit Things in 
fear of the Puniſhment annex d to the Law; and 
Unjuſt Things either out of Perverſeneſs and Pra- 
vity of Mind, or for the procuring of Glory, or 
any other ſeeming Benefit (). Hence it appears, 
that the Definition of Juſtice ſo much in vogue 
with the Roman Lawyers, in which they call ir, 
a Conſtant and Perpetual Inclination to give every 
one his Due, belongs to the Juſtice of Perſons, 
not to that of Acfions. And this we take to be 
very Inconvenient: -In as much as the Science of 
Law is chiefly imploy'd about the Juſtice of A. 


Aions, and toucheth on the Juſtice of Perſons . 


only by the by, and in ſome few Particulars. 
VII. The Fuftice of Allians differs from their 
Goodneſs chiefly in this, that Goodneſs barely 
denotes a Conformity to the Law, but Zuſtice 
| farther includes a reſpect to thoſe Perſons to- 
wards whom the Action is perform'd. So that 
we apprehend that Action to be Juſt, which 
with full Deſign and: Intention is applied to the 
Perſon to whom it was due. And therefore 
Jaſtice, in this Sence, will be nothing elle, but 
the right Application of the Action to the Per. 
fon. We ſhall chuſe to divide Juſtice chiefly 
with regard to the Matter which is owing, or 
which bears a relation to Another by way of 
Debt or Due. 42% 112171 117 | 
But we muſt obſerve. beforehand, that ſome 
Actions may be call'd Pure, and others Mixt. 
The former are perform d and finiſh'd by the Mo- 


r 


ce 
Rea 
and executed hy more ſevere Courſes and Means; + 


tion of ſome of our Powers, applied in ſuch 
certain manner to the Object ; of: this Kind ar. 
Dr Paying Duty and 8 Loving, 
Hating, Comforting, Praiſing, Diſpraiſing, Cc. 
the Product of all which is nothing elſe but the 
cauſing the n be really affected, or to 
be thought attected by the Action in a certain 
way, either with Complacency or Diſſatisfaction. 
But the latter, or the Mix d Adions, are join'd 
with the transferring of ſome Ad vantage or Diſ- 
advantage on the Perſon towards whom t 

are exercis d; and therefore their effect confiſts 


principally in ſome Operation, either profiting 


or hurting another Man in his Perſon or in his 
Goods. Again, there are ſome Actions which 
make a part of Commerce amougſt Men, and 
are valu'd at a certain Rate; others have no 
Price or Rate impos d upon them: Concerning 
which difference, we ſhall enquire farther here. 


after. Laſtly, We muſt take gorice, that ſome 


things are Due to us Perfetly, others Imperfettly. 
Thole things which are due to us in the former 
manner, if rolumemy Toyment be not made, we 
may conſtrain the Debtor z diſcharge , if we 
live in a Natural State by Arms. and main 
Strength; if we are Members of the fame Crvi/ 
Society, by preferring an Acfion againſt him in 
Counts of- Juſtice. . Bur what is due to us in the 
latter way, we ought neither to claim by Me- 
thods of Hoſtility,. nor to extort by Legal Pro- 
ceſs. It is uſual with Authors to expreſs Perfect 


Right, by the help of the Word Saus, as when 


they lay a Man claims ſuch a thing /v0 jure, by 
his own Right. Now that ſome ings ſhould 
be thus due to us Parſellly, and others Imperſet- 
Iy, the reaſon amongſt thoſe who live in a State 
of Natural Liberty is, the great Diverſity of Pre- 
cepts in Nature's Laws, of which ſome conduce 
to the very Being, others only to the well-being 
of Society: And therefore ſince there's leſs ne- 
uy of performing theſe latter than the former, 

an ſhews that the former may be zrequird 


whereas, in regard to the latter, it is meer Folly 
to apply a Remedy more grievons than the Dil. 


eaſe, ; Beſides, there uſually paſſeth between 
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| | es i the Vertue and contemns the Fear. : 3 8 
Architas de Viro bono & As be who hath (ame time or other been guilty of Immudeſly, Injuſtice, or Timerouſneſs, is not to 


be rechen d in the number of Bad Men ? ſo neither is he who bath performi@ ſome A of the 0 
amongſt the Good. But the true Judgment of Perfons is to be made, not any ſhort 


and Tenour of Life. Agathias (|. 5.) hath left 
2 ö hehe 


he) for a certain Time; jo in 


judicious 
as the Impreſſim of 
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de Cive c. 3. g. 3. lin. P anegyr. | Awiched Man may du many things, in bimſelf commendable : But to deſerve Com- 
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Period” of atting, but from” the whole 
of thoſe People in Conſtantinople, who upon 


and ſtrong upon their Apprehenſion. But when the Calumity 


the-Fright was freſh 2 
an to ahate, moſt of them return'd to their former looſneſs of Pradlice. Now ſuch a ſudden motion of the Mind, ſuch 4 Fit, as it were 
Tery, Jar ir won to i ont i je Right Opinions and Con; 
Stratagem, 'a meer Hu as rand up As à Preferua- . 
on ED P 0g | * 


ms it. 


Gordhieſs, cannot be calf I true Juſtire, or ſolid and fru 
ant Application; but an Unnatural Difzniſe, an ill. cum 


tive againſt the Common Evil, ertie upon Neceſſity is puff as long I/ d as the Fear that ort 


— 


ite Vertues, immediately to be rank; - BR 


| terrible 
contended with each other in the Performance of Good and Pious Works, Al! this they dit-(lays 


| Men 


4 


* 
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Men ſome Covenant about the former, but not 
about the latter; and conſequently, fince there 
are left to every Man's Conſcience and Modelty, 
it would be very improper to extort them vio- 
lently from another, unleſs in Caſes of extraor- 
dinary Neceſſity. In Civil Communities, this 
difference ariſeth from the partieular Laws and 
Conttitutions allowing or diſallowing an Action 
in ſuch or ſuch Caſes. — moſt Common. 
wealths do in theſe Points follow the Tra&t of 
the Law of Nature; except where they have 
ſome particular Reaſons adviſing the contrary. 

* Il When then, we exhibit to another ei- 
ther Actions or Things due to him only by I1- 
perfett Right, or when we exerciſe towards 
ancther Actions not coming under the Head of 
ſtrict Commerce, we are ſaid to have obſerv'd 
General or Univerſal Fuſtier. As when a Man 
ſupplies another with his Counſel, Goods, or 
Help, as he hath need; or when he performs the 
Offices of Piety, Reverence, Gratitude, Huma- 
nity or Beneficence, towards thoſe to whom he 
is in Duty bound to pay them. This kind of 
| Juſtice only enjoys that the Debt be paid, not 
conſidering whether the thing given in Payment 
be equal ro the Reaſon why it is due or nor. 


Thus a Man ſufficiently diſchargeth the Duty ot 
Gratitude, if he make all the return that his A. 


bilities will allow , though perhaps the Kind- 
neſs he hath receiv'd were in value much 
greater. | 
But when we perform towards another A- 
Qons falling under Commerce, or ſuch as tranſ- 
ferr any thing on another to which he had a 
Perſett Right, this is call'd Particular Fuftice. 
X. Now this wore Right accrues either to 
fingle Perſons by a Covenant (tacite or expreſs) 
made with ſome Society, in order to their being 
admitted Members of it; or to a Society by a 
Covenant made with fingle Perſons in order to 
the receiving them into the ſame Community : 
Or, laſtly, from Pacts made between any Parties 
concerning Things or Actions falling under Com- 
merce. When we pay thoſe things which are 
due upon the Pact of a Society with a Member, 
or of a Member with a Society, upon the ac- 
counts juſt now ſpecified, we are ſaid to exerciſe 
Diftriburrve Fuſtice. For whenever a Man is 
receiv'd into a Society, a Pact is either expreſly, 
or at leaſt tacitely made between the Society and 
the Member now to be introduc'd, by which the 
Society engageth to give him a juſt Share and 
Proportion of the Goods which it enjoys as a 
Common Body, and the Member promiſeth, 
that he will dear his proper and 


of the Society, confiderd as ſuch. The exact 
Derermination of the proper Share of Goods to 
he aſſign d to the M z made according to 
the Rule and Value of the Pains or Charges im- 
ploy'd by him, towards preſerving the Common 


ual parr of * 
thoſe Burtbhene which conduce to the Preſervation - 


Society, in proportion to the Pains or Charges 
contributed by the other Members. On the other 
hand, the Determination of the proper Share of 
Burthens to be laid on the Member, is made ac- 
cording to the Value of the Benefits receiv'd by 
him from th: Society, conſider d in proportion 
to the Advantages which the re{# of the Mem- 
bers enjoy. Hence, ſince it generally happens, 
that one Member contributes more towards the 
Preſervation of the Sociery than another, and 
thar one likewiſe exceeds another in deriving Ad. 
vantage from it, the reaſon is very apparent why, 
upon the ſuppoſal of many Perſons, and of this 
Inequality amongſt them, we ought in the 
Exerciſe of Diftributive Fuftice, to obſerve a 
Comparative or Equality: Which conſiſts in 
this, that what Proportion the Merits of one 


Perſon bear to the Merits of another, ſuch Pro- 


portion ſhall his Reward bear to the others Re- 
ward (o). Thus, for Inſtance, if fix things of 
the ſame Value are to be diſtributed amongſt 
Caius, Seius, and Titius, upon Suppoſition, that 
Titius exceeds Caius in a triple Proportion, and 
Seius in a double, Titius ſhall have three, Seins 
two, and Caius one. Nor is it requiſite to this 
Equality, that the Reward fully anſwer and 
come up to the Merits of the Perſon; but tis 


ſufficient, that what Proportion the Service of 


the one bears to the Service of the other, the 
ſame Proportion there ſhould be between their 
Shares of the Common Benefits. And the ſame 
Rule muſt be follow'd in diſtributing Burthens. 
As for what Mr. Hobbs (p) alledgeth, to over- 
throw this Reſpettive Equality, that I may 
own Goods diſtribute leaſt to him that deſerves 
moſt, and moſt to him that deſerves leaſt, provided 
I pay but what I bargain d for ;, and uſeth the Au- 
thority of our Saviour in the XX. of St. Mat. 
thew, to confirm his Opinion: All this, if right- 


ly conſider'd, makes nothing to the purpoſe. For 


in the place of Scripture above cited, it is ſhewn 
indeed, that he doth not offend againſt Commu- 
tative Juſtice (which governs the Contracts a- 
bout Hire, Cc.) who out of his Liberality gives 
to ſome a larger Reward than their Service de- 
ſerves; or who, to the 'Wages due upon this 
Commutative Juſtice adds ſomething out of free 
Bounty, which is comprehended under Unnrver- 


ſal Juſtice. But how doth this effect our Di- 
fributive Juſtice, the Buſineſs of which is no- 


thing elſe, but to aſſign to many Perſons their 
2 Shares of a thing, to which all of them 
ve a Perfect, though (in regard to the Quan- 


tity) an Right? And then as for the 


ne 
ord Diſtributing, which occurrs in the In. 


ſtance alledg'd from Scripture, this doth not 
in the leaſt make the A 
ſtrictly calFd Diſtributive; but only hints, that 


the Labourers were many, to every one of whom 
were to be paid according to Com- 


their Wa 
mutatiue Juſtice. 
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Minarch) obſerves, tis bigh Inequality to give equal Honours to thoſe who are not equal in Merit. 
cis Nor Law of * be who Mw excellent, ſhould on that very account, have 4 
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"To clear the Doubts Tais d on this Head by 


in his Firſt Book and Chapter, we need 
only obſerve, that his Expletive Juſtice dorh not 
exactly come up to Commutatrve, nor his Artri. 
butroe to Diſtriburive ; and that his Diviſion is 
not founded on the ſame Bottom as ours. For 
ours is chiefly taken from the Matter which is 
owing, and from the Caſe of owing it; but Jie 
from the manner and the degree in which a 
thing is ow'd. Whence the Reaſon is eyident 
why the parting of Gain in ContraQs of Socie- 
tics, is by him referr'd to Exp/errve, and by us 
to Diſtributive Juſtice. The obſervi 
metrical Proportion in theſe Caſes, is indegd on- 
ly Accidental; fince tis not neceſſary, that the 
Members ſhould have contributed unequal Shares, 
but they might as well have contributed equally, 
and then in parting the Gains a /imple or {tri 
Equality muſt have been follow d. As for that 
Caſe ſtared by Grotias, if one Man only be found 
fit for a Publick Office, bis Reward ſhall be aſfien'd 
him according to ſimple, or Arithmerical Propor- 
tion; it muſt be farther enquir d, whether the 
Man hath a Perfect or an Imperfetf Right to this 
Otfice. It the latter, the Caſe will then belong 
to Univerſal Juſtice: if the former, we agree to 
Grot ius Remark, that the Species of Proportion 
calbd Geometrical, is though generally, yet not 
always follow'd in Diſtributive Juſtice. Nor 
have we taken the difference of our two kinds of 
jultice from their making uſe of a different Fro. 
portion. And fo, for the other Inſtances of Geo- 
tius, the aſſigning of Legacies belongs not to. Di- 
fributive Juſtice, but to Univerſal: And when 
a City or State repays out of the Common Stock, 
what ſome particular Members haue expended on 
the Publick Account, Commutative Juſtice is ex- 
ercis d, and not Diſtributive. Becauſe the Rea- 
ſon of the Debt ariſeth, not from that Pact b 
which the Society firſt admitted the ſaid Mem- 
bers, but from a particular and a very different 
Contract. | | | 

X. When we exhibite to another Things or 
Actions due upon Reciprocal Pact, and coming 
into Commerce, this is call Commutatrve Juſtice. 
And ſince Pats of that kind tend to this Iſſue, 
that for a Thing or Action of my own falling 
under Commerce, I receive from another an 
Equivalent Thing or Action, at leaſt ſuch as I 


Grotius, 


eſteem Equivalent; the Reaſon is hence obvious, 
why in this Species of Juſtice a ſimple Equality 


is _— which we commonly call Aruhme- 
tical Proportion, but that the ſtrict Mathema- 
ticians will allow it that Title we dare not en- 
Ser (q)- The Thing or Action then, coming in 
mmerce to another, ought to be anſwer d by 
ſomewhat exactly of the ſame Value in Moral 
Eſtimation. For, the Objection of Mr. Hobbs (7) 
that if we ſel! our own Goods at the higheſt 
Price that can be, we do no Injury to the Buyer 
tho inclin d and conſented to the Bargain, ſhall 


—_— TW 1 PA * 


n 


of Geo- 


thing, but only fills up the place of a thi 
before was abſent, and which'in the 4 time 


the like. For theſe Dues Men receive 


Imperfett Right. When he adds to theſe Pro- 
videntia rettrix, or State. Providence, he is, in 


SubjeQs have only an Imperfect 


be examin'd at large hereafter. As for Vindica- 
tiue Juſtice, which according to our Notion 
conſtitutes a particular Species, it will be con- 
ſider'd in a more convenient Place. 


XI. It may be worth our while to take far - 


ther Notice of Grotius's Opinion concerning Ju- 
ſtice, which he, negleQing the uſual Diſtinction 
of General and Particular, divides into Exple- 
tive and Attributrve, This difference is found - 
ed on the Diverſity of that Right which one 
Man hath to receive any thing from another, 
which, as we have already oblerv'd, is either 
Per felt or Imperfet, the latter being alſo term'd 
Amplitude in Oppoktion to ftrift Right. There- 
fore an Act belongs to Exp/etrve Juſtice, when 
we render that to another which is due to him 


by a Perſed Right; but to Artriburrve Juſtice, 


when we render that which is due to him onl 
by an Inper fett Right. Now the Reaſon of theſe 


two Appellations of Juſtice ſeems ro be this; 


whatſoever is due to me by Perfect Right, is 
conceiv'd to be already in ſome meaſure my oton, 


and conſequently ſo long as it is witheld, ſome- 


what of my own is ſupposd to be wanting. 
(Thus even Names and Titles are reckon'd part 
of our Patrimony, and may paſs in Payment to 
others.) So that if a Man pays me what is my 
Due by a Perfe# Right, he gives me no new 
which 


was ſupplied by an Aion.” For Example, a 


Man who hath borrow'd a Book out of, m 


Study, when he reſtores it doth not profictly 
increaſe my Study, but only fills up a 


place 
made empty on his account. But ſuch things 


as I have only an Imperſef Right to receive, 


I cannot reckon my own, nor put them into my 


entirely on the 
y Modeſty and common Honeſty of another Man, 


Patrimony; ſince they depen 


who may not, by any violent means, be com- 
pell'd to pay them. And therefore twould be 
ridiculous, if a Beggar, for Inſtance, ſhould 
make over to a Shoe maker for the price of a 
Pair of Shoes, an Alms which he exped7s to receive 
from ſome Rich Perſon. Thus then, he who 
renders to another any thing due by Imperfett 


Right, doth properly artribute, give or add to 


him ſomewhat which he could not before call 
his oton. For this Reaſon Grotius calls Artri- 
butrve Juſtice the Companion of thoſe Virtues 


which tend to rhe Benefit and Advantage of 


others, as Liberality, Mercy, Humanity, and 


our Judgment ' chiefly to be underſtood of the 
Diſtribution of thoſe Rewards, ro which the 
| Night; in which 

though a greater Liberty may be taken than in 
ving thoſe which are due upon Contract, yet 


it would be perhaps moſt adviſable to proportion 


r —_— > 


(J) Yet Plutarch 
(7) De Cive. C. 3. 


4 uſcth the Phraſe in this Vulgar Senſe. 
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every Man's Share to his Merits, as the ſureſt 
way to prevent Strifes and Complaints (5). 
Vhy, Grotius forbore the uſe of the Common 
Ariſlotelign l he himſelf gives this Rea 
ſon; becauſe the Word æuramami doth not come 
up to the full import of Expletive; for, that he 
who is poſſeſs d of my Goods ſhould reſtore 
them again, doth not proceed from any owendypa 
or Commutative Contract, and yet it belongs to 
Expletive juſtice: that is, though I have a Per- 


fect Right of retrieving what is my own, from 


any Poſſeſſor, yet my Action is not founded up- 
on any Contract made between us about the 
Reſtitution; but 'ris ſufficient to my purpoſe, it 
I can prove my ſelf to be the true Malter and 
Proprietor of the thing thus witheld. It is clear 
then, that there may be an Act of 1 
ſtice, without any evwandyue or Contract. Nei- 
ther doth the other Term Merewmss fully anſwer 
that of Arrributive z becauſe it ſuppoſeth a ne- 
ceſſity of many Perſons amongſt whom the Di- 
{iribution is to be made. But now artributrve 


Juſtice 4 be exercis d towards a ſingle Perſon, 
0 


when he alone is fit to receive ſuch an Honour 
or ſuch a Reward. 

XII. Ariſtotle's Opinion — 1 the Spe- 
cies of Jullice, as far as we can apprehend, ſeems 
to be this. General Juſtice, which he (t) calls the 
Univerſal Exerciſe of Virtue towards others, is a 
Duty which belongs to all Men. Dif 
ſtice he divides into three kinds. Firſt Diſtri- 
butive, which takes in the Partition of Honours 
or Money, or other things capable of being di- 
vided amongſt the Members of the ſame State. 
Secondly Corref{ive, which conſiſts in rectiſy ing 
Commutations And of theſe ſome are voluntary, 
others Involuntary. The former are made with- 
out Conſent, as Buying and Selling, Hiring and 


| LONG 00 Hire, in Loans, Uſury, and Sureti- 
he latter conſiſt in Crimes, when Men 


ſhip. 


are forc d to a Commutation againſt their Wills: 


For inſtance, when my Goods pals to a Thief; 


for then there ariſeth an Inequality, he having 
more, and I * chan we ought. The Correction 
then, of this Inequality, is made by taking from 
him what he had above his Due, and reſtorin 

ir to me. Thus, ſuppoſe a Man, by the Frau 

ot the Seller, gives nine Shillings for a thing 
that's worth but Six; three Shillings are to be 
taken from the Seller and given to the Buyer, to 
make an Equality. Now een theſe Num- 
bers 3, 6, 9, there is properly an Arithmetical 
Proportion, the third Number exceeding the ſe- 
cond juſt as much as the ſecond exceeds the 
firſt (a). Theſe two kinds of Juſtice belong me 
perly and principally to thoſe who bear ſome 


ä 


High Command in a State. For tis the Dur 
and Office of ſuch, and not of private Perſons, 
to diſtribute the Publick Goods amongſt the par- 
ticular Members ; and to correQ the Inequalities 
which ariſe either in Contracts or Crimes, by 
reducing them to a Parity (tw). 

The third Species of Juſtice aſhgn'd by Az;. 
ſtotle is Retaliation, which ſerves to regulate the 
Commutations made between Man and Man, b 
comparing things that are different and unequal, 
and — them to a Geometrical Proportion. 
To give an Inſtance, were a pair of Shoes to be 
exchang'd for a Horſe, the Queſtion would he 
how many times the Price of the Horſe contains 
the Price of the Shoes, which ſuppoſing to be 
twelve times, the Rule of Retaliating or com- 
poay is, that twelve Pair of Shoes be given 

or one Horſe (x). And this Species of Tuſtice be. 
longs as well to Men of Private as of Publick 
Capacities. As for our former Remarque; thar 
the other Species aſſign'd by Ariſtotle concern'd 
—— ally the Magiſſrates and Judges; this will 

eaſily granted by any who take a cloſer view 
of his Moral Works : For they wilt find thar in 
ranging and marſhalling the Virtues, he had al- 
ways in his Head the Idea of fome Grecian State; 
in which time all the Subjects had not the fame 
Duties to perform, tis no wonder that he hath 


given us fome Virtues applicable only to Men of 


particular Quality and Degree. 

XIII. Mr. Hobbs (y) hath advanc'd one ſingle 
Notion of Juſtice to comprehend every kind; 
making it nothing elſe but a keeping of Faith, 
and fulfilling of Covenants; which Opinion he 
borrow'd from Epicurus (2). Commutative Ju- 
ſtice, he ſays, takes place in Contracts, as in 
Buying and Selling, _—_— Letting to Hire, 
Lending and Borrowing, Exchanging, — 
and the like. Diſtributive Juſtice, (tho? 2 


perly fo call'd) is, he ſays, the Fuſtice of an 


Arbitrator, when being truſted by them who make 
him Arbitrator, if he perform his Truft, he 5s 
ſaid, to diſtribute to every Man bis own. Nor 
will he allow any other Equality to be obſery'd 
but this, that ſince we are all equal by Nature, 


one Man ought not to arrogate to himſelf more 


Right than he allows another, unleſs he hath ob- 
tain'd a greater Right than ordinary, by the In- 
tervention of Covenants. Farther, fince accor- 
ding to his Sentiments, an Injury or an Unjuſt 
Action, or Omiſhon, is nothing elſe but the Vio 
lation of a Covenant; he hence inferrs, that we 
cannot offer an Injury to Man, unleſs we have 
before covenanted with him. This Aſſertion is 
founded on his old Maxim, of the Right of every 
Man to all things, which he hath ſtretch'd far 


2— 


— 


(s) Thus Iocrates (Areopagit.) obſerves of the old Athenian Miniſters, One thing which prov'd of great advantage to them in the 
Management of the Commonwealth was this ; that whereas there are two farts of Equality, one Which gives exa#ly the ſame Portion 
to each Man, and another which proportions Mens Shares to their particular Merits, they were not ignorant which of theſe two was 
moſt Beneficial to a State : But rejecb ing that as unjuſt, which deals out the ſame Allotment to Good and Bad Men without Diſtin- 


(t) Ethic. I. 5. c. 5. 


quality are unjuſt. 
(D Ia Diog. Laert. I. X. circ. fin. — 


&ion, = choſe the other which aſſigns Honours and Rewards according as every Man deſerves, for the ſureſt Guide of their Proceedings. 
(% Vid. Felden ad Grot. I. 1. c. 1.5. 8. | 

(w) Ariſtot. Ethic. I. 3 c. 7. It is the Buſineſs of the Judge to reduce thoſe things to an Equality, which upon 
(x) Vid. Ariſtot. Ethic. I. 5. 8. & Michael Epheſ.in loc. ()) De Cive c. 3. $. 6. & Leviath. c. 13. 


account of an Ine- 


beyond 


A 
* 33 *. Se 


n 2 FT gow a . 
— — I CAE . 8 5 _ 
- x 8 * L, 0 SF 2 Path. * ka * 5 1. ** * * 
' l 3 * 1 RE”. | 
a L N ** 1 5 * — * = of þ =” \ r 5 2 bas. : 8 a 3 
7 _- WY "p< ae} 3 xe. 8 — 97 * SLID * JS ; * > N * 25 e „ HR vb 2 4 9 1 — vt 0 L - L Mc 
I x — r n © 5 TSA 1 5 7 8 7 1 1 bs R * 4 * IT. — 2 * Y Y 8 TP 2 : *.. n Tas * 1 Wea”, 
. - * K. \ n 3 3 * D F<... ** 82 r 1 E 2 * * — 4 5 1 — — * : 2 — - +2 ry 
' 4 — . . , N 4 », o* A * J * 234 Q 3 ns 7 — 5 \ =. 
, : *. 1 8 » — — Is . INS 27 IT n — 5 » - 
7 „ Sh AR - |. ow -. Ro 2 4 > Ms > 4 2 1 18 2 ng 
- , : . Y a . * 9 n NS! * — r — INT 8 LET, 7 22 : — "Fr * WR 4 5 PA 4 * I poo af 8 * * * 4. - 


_— 
# fs N 


* . 


— 


—— — 


ol 


CEC — & „ ; | — —P —— * — — N 
Book I. Of the Lam ef Nature and , Nations... * a 


ond its juſt Limits; ſo that he imagines, be: 
— any —— is made, by which one Man 
might transfer his Right to another, every Man 
hath a Right of doing to others what he pleaſ- 
eth; and thus, only uſing his Regt, be cannot 
be ſaid to commit an Injury (a). But we ſhall by 
and by ſhew, that this Right of every Man to all 
things can be extended to no farther Senſe than 
this, that Nature allows a Man to.uſe all ſuch 
means as Reaſon {hall judge conducible to his 
firm and laſting Preſervation: , As indeed Mr. 
Hobbs himſelf, in his Definition of Right, inſerts 
the Uſe of Reaſon. But now ſound Reaſon will 
never adviſe us, out of our own Pleaſure and 
Humour to put ſuch Aſtronts on another, as can; 
not but provoke him to War, or to a Reciprocal 
Deſire ot hurting us. Befides it implies a mani - 
feſt Contradiction to ſay, that upon the Suppo; 
ſal of many Men equal in Rights, each of them 
hath a Right to all things; ſince the Right of 
one Man to all things, if it hath any effect, 
muſt extinguiſh the Rights of the reſt; and if 
the Right hath no effect upon others, it is uſe- 
leſs, abſurd, and ridiculous; For in Moral Ac; 
count, not 10 be, and not to be effectual are much 
the ſame. And indeed, how can we call that 
Right, which another may 70 with an equal 
Right? Who would ſay, I had the Right of 
commanding a Man, if he by the ſame Right 
might deſpiſe my Orders? Or, that I had the 
Right of — another, when he too had 
a Right of returning my Blows, and if he 
pleas d, with Advantage and Increaſe ? *Tis cer: 
rain therefore, that he who doth theſe things to 
another, hath no Right of doing them, and con- 
ſi vently is injurious. On the 2 the 
other Party hath a Right that ſuch things ſhould 
not be put upon him, and is therefore in. 
jur d. Thus we ſee, that ſuch Right as bein 
violated produceth an Injury, is not only acquir 
by Covenant, but was given at firſt by Nature, 
without the Intervention of any Human ASt; 
And ſo the Aſſertion, that an Injury can be done 
to no Man unleſs we have transfert d ſomething 
2 * by Covenant or Gift, is falſe and unrea- 
ONADIE. ud | af 
The other Poſition of Mr. Hobbs, that Juſtice 
as well as Property owes its Original to Civil 
Conſtitutions, we ſhall hereafter conſider and 


Indeed fo far is it from being rational to re- 
ſolve all Juſtice into Performance of Covenants, 
- that on the contrary, before we can know, whe- 
ther any Covenant is to be perform'd, we ought to 
be certain, that it was entred upon, either N 
Command, or with the Permiſſion of the Laws 
of Nature; that is, that is was juſtly made (b). 
From what hath been here offer'd it it farther 
evident, that although otherwiſe Damage and 
Injury are very different things, and though it 
be poſſible that tlie Injury bf an Acxion may re- 


fays, that in 


Juring bim, be would be 


: binder you from all 


dound to one Man, and the Damage to another; 
yet the Inference which Mr. Hobhe draws from 
this, Conſideration will not hold, that a bare Da- 
mage and not an Injury is done to him, who is 
either hurt, or hath ſomewhat taken from ith, 
by a Man with whom he had paſs'd no Cove. 
nant, Nor do the Inſtances which he brings to 
countenance this Conjecture, make very much 
to the purpoſe. hen the Maſter, lays be, con. 
mands bis Servant to give Money, or to do.a kind- 
neſs to a third Perſon 4 it be omitted, the Injury: 
it done to the Maſter, but the Damage tothe third 
Perſon, But indeed, if the Servant does not pay 
the Money which is due as he is order d, the 
Creditor ſhall ſuffer no Damage, fince his Aion 
remains good againſt the Maſter. Nor, if a Ser- 
vant being commanded to do a kindneſs to ano- 
ther Man, fails in. performing it, ſhall the other 
Man incurr any Damage (c). For, beſides, that 
from the not . of a_Kindneſs which is 
not ſtrictly due, Damags. properly ſo call can · 
not ariſe (4), the other Perſon may complain to 
the Maſter, who will be ſure to compel the Ser- 
ant to his Duty. And though, we uppdſe the 
ant to have been never ſo fat from doing an 
Injury to the third Perſon, yet fot all this, tis 
certain he did not what by Right he ought to. 
ha ve done ;. becauſe. he affords the other Man 


ounds of a, laint againſt him 
ance Mr. 1775 — — in 


lis other | 
his Læviathan, Private Men may remit to ane 
another, their Debts, bit not - es, ar other 


Violences whereby they ate indamag'd : Betanſe 
the detaining of a Debt is an Injury to 2 
but Robbery and Violence are h wries to the Per- 


ſon of the Cmmonmealth. Which we are wil · 


ling enough to admit, provided he will not 
hence inferr, that in Crimes, an Injury is not 
likewiſe done to the 2 ar Perion who is 
hurt. But as he propoſeth the ſame in his Book 
de Crve, it is by no means to be, endur'd, He 
State, if any one hurts anoi her, 
with whom he hath not . covenanted, he demagerh 
the Party on whom be 1 the Evil, but he doth. 
an Injury only to him who holds the Sovereig 
ower in the State. 5 if one of my Fellow - 
ubjects hurts me by Violence, doth he offer an 
Injury to the King only and not to me? Or ſup- 
poſe we ſhould grant, as Mr. Hobbs deſites, that 
when Men live in a Natural Liberty, each of 
them hath a Right 3 all things, yer will this 


old good amongſt of the ſame 
Rehn lic, who own N. Maſter ? As. 


to what he ſubjoins, that if the Perſon who re- 


Hould accuſe the other of in 
e anſwer d in toys manner, 
bar are you to ne; by Jhould I aft accord, 

to your Pleaſure, rather than my own, ſince I dan: 
i ing by your own. Mill rather 


than by mine? Tis ſo far from being. true, that 
Fe be, Gubin, back ru pg ths 


cer'd the Damage, 


— 
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wa FR aking will be free from rebenſion, 
| #99, ſhould rather imagi 12 0 be out 
of his Senſes, who ſhould hope by ſuch a way 
of. arguing to ſatisfie the Complaints of one 


whom he had hurt. Let one thing Mr. Hobbs 


hath well remark d, that the Term of Injuftice 
nifies with reference to the Law, but the Term 
1 Injury with 2 both to the Law, and 10 
the particular Perſon. For, when an Unjuft 
thing is done, all may call that zrj«ft, or it is 
unjuſt to all. But an Injury may have been done, 
not tome, or to him, but to a third Perſon, and 
ſometimes to no private Subject, but to the Stare 
only; as when a Man is Eill'd in a Puel, for 
Inſtance, upon a fair Challenge. For in this 
Caſe, the Party who receiv'd the Hurt cannot 
complain of having an 2 done him, ſince 
be himſelf agreed to the Charice of the Unlaw. 
ful Combat: But the Legiſlator may, however, 
roſecute the Survivor for tranſgreſſing his Pro- 
ibition. | | Aker 
XIV. Having arriy'd to know what Juſtice is, 
we may eaſily Erie our Notions of Juſtice, a 
of its ſeveral Species. — 1 is — 
uf}, either when we apply it y, to a Per · 
42 5 whom we od 4 different Action, or when 
we deny another ſomewhat which was really his 
due. That is, we are equally guilty of a Breach 
of Juſtice, by doing any Evil ro another which 
we had no Power to do, and by taking fro 
another, or deny ing him =y Good which he 
had a fair Title to require. For good things are 
of that Nature, that they may be given to any 
Man without a Reaſon, provided a third Perſon 
is not defrauded thereby: And the Ev:/s likewiſe 
which a Man hath merited, we may without 
Injury withold from him, if at the ſame time 
we do not endamage others by our Forbearance. 
An Unjuſt Action therefore, either brings upon 
another Man what it ought not to bring upon 
him, or denies and witholds what it ought to 
ive him. For the Denial or Omiſſion of an 
ion, is in Moral Account, it ſelf an Action. 
© RV. But an Unjuſt Action proceeding from 
Intention, and treſpaſſing on the Perfect Righ of 
another, is in one Word calFd Injury. Which 
if we would exactly ſtate, we muft again — 
that a Man may be hurt three ways : either, i 
he be denied what he ought to have 2 or if 
that which he now hath For his own be taken 
from him, or if {ome Evil be put on him by ano- 
ther, who had no juſt Power of doing it. As to 
the firſt of theſe ways, things may be ſaid to be 
due to à Man, either by the bare Law of Na- 
ture, yet ſo as that he hath no Perfect 4. to 
them; of which kind, are the Offices of Huma- 
nity, Beneficence and Gratitude : Or elſe by Co- 
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venant, and that either ſuch as is expreſs and 
articular, or ſuch as is contain d under our Ob- 
ligation to Civil Laws, by which we engage 
our ſelves to perform thoſe things towards others, 
which the Laws command us to exhibit. It 
things of the m_ kind ans 1 a Man, an 
Injury is properly done; but there is no proper 
— in he Denial'of things which belong to 
the former kind; though there be a Sin indeed 
committed againſt the Law of Nature. Yet 
neither doth the Law of Nature it ſelf allow of 
compelling another by Violence to pay theſe 
Duties, (eſpecially if the compelling Party have 


no Power and 2 over the other;) un- 
leſs upon urgent Neceſſi 


Since the Na ture 
and Property of thoſe Offices requires that they 
be perform'd voluntarily, and without the Mo. 
tive of Fear. Thus far therefore, and no farther 
will the Maxim of Mr. Hobbs hold true, that 
an Injury cannot be done, but to a Man with 
rhom a Covenant hath been made. But when we 
ſtudiouſly and induſtriouſly bring an Evil on 
another Man, unconſenting and unprovoking, 
either by raking from him = Good which he 
ſſeth, or by poſitively inflicting on him an 
Evil ;.in theſe Caſes an Injury is always done, 
whether a Covenant hath interven'd or not. For 
Nature hath given this ** to every Man, 
that no Evil be offerd him from another Man 
without his own preceding Demerit: Nor is it 
allowable for any Perſon, unleſs when provok'd 
to hurt another, any further than the due Exer- 
ciſe of Government ſhall require (J). 

XVI. In an Injury, properly ſo called, it is 
farther requir'd, that it proceed from Intention 
and deliberate deſign of hurting or vexing ano- 
ther. And therefore the harm which is done 
caſually in Ignorance and umvillingly, is not 
us'd to come under the Name of Injury. As 
ſuppoſe a Soldier that is exercifing himſelf, in 
the uſual Place, at caſting his _ ſhould 
ſtrike it through a Man that paſs'd by acciden- 
way: Or, if a Lopper of Trees ſhould let fall 
a Bough upon a Perſon who had no Right to 
be in that Place 03 _ 

Ariſtotle (h) tells us, that the doing 4 4 
thing juſtly or unjuſtly depends on its being done 
voluntarily, or involuntarily. And again, that 
when we do a Hurt befide __ it it only a Mif 
fortune; but when we do a Hurt which is not be. 


fide Reaſon, and yet not out of Malice, then we 


commit an *Auagme or Treſpaſs, on which place 
Michael of Epbeſus thus . Of Marrs, 


Some are done out of Ignorance and again our 
nſent. 


Wills, others with our Knowledge and 
boſe which are done out of Ignorance, are again 
droided into ſuch as are done without any likeli- 


8 


a 
* % 


ſe to make an Action 
who returns another what 


n 
the Sold 


feſt: For Ariftotle tells us, that 
C29) So Antiphon (Orat. 7 d 


engag >, i 
a Eee Tut y molten, thn 
nete 


Lr W tht there mer be ice i he wot hin of th „ 4s well um in the doing. 
juſt ſuffer'd | 
Adier who had unfortunately kill'd a Youth with a Caſt of his Javelin: Ir was 
Exerciſe r nor by himſelf, 
Mark; but he gui 


Injerious, there is requir d the m ne, that it be done 
om bim, cannot be ſaid to do an Injury. | 


but with bis 


9 in Arms: 
the Weapon with era Art and Care, 


el 
char l Ink Throw fp d, and in being bindred from hitting what 


hood 
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hood de all Expectation, and ſuch as are Matters it bears not ſo hard an Interpretation; 
= TED yet not beſide all Ex. where however it doth not take away, but only 
pe ation and Probability. Therefore after the extenuate the Guilt. The effects of the capa levis 
2 hath ſaid, that all Hurts proceeding and culpa leviſimd they ſhew at large, when they 
from Ignorance fall under the Genera! Name of treat about Performances of Contracts | 
Errors or Treſpaſſes, be then makes a kind of The Ireſpaſer\we have hitherto ſpoken of, 
Subdiviſion, and tells us, that thoſe which are done are ſuppos'd to be done without Intention. But 
beſide Reaſon are Misfortunes, and thoſe which now if a Man through the Violence of his 
are done not beſide Reaſon, are properly Treſpaſjes. Paſſions, and only with an Imperfect or Semi. 
Now thoſe things are beſide Reaſon, which happen plenary Intention is driven to hurt another, this 
very rarely and unexpettedly, as if a Man by Hurt ſhall not be exempted from the Name of 
| Aua thruſting open @ Door, ſhould ſtrite his Injury, although the Man be not immediatel 
Farber, who ſtood accidentally behind it; or if, for ſuch a Fact, branded with the Character an 
whilſt he is exerciſing himſelf at his Javelin in a Style of Unjuſt. Ariſtotle's DiſtinRion is ex- 
ate through which none are wont to paſt he cellent in this Caſe, An ill thing, ſays he, done 
wounds ſome body who happen'd to come by when with Knowledge,” but without Deliberation, is un. 
the Weapon was flying. For theſe, and ſuch lite juſtly done; ſuch are the Ejjefs of Anger and of 
Azridents, fall out beyond all Thought and Expe- our other Natural and neceſſary Palſions. For 
Arion. But Ations done indeed ignorantly, but J le who offend on ſuch accounts, commit In. 


not beſide Likelihood or Probability, are calld juſtice indeed; yet they are. not for this Reaſon 


Treſpaſſes. For, a Man who exerciſing bis Bow accounted Unjuſt and Wicked Men, becauſe the 
and Arrows ina place commonly frequented, ſtrikes Hurt did not proceed from any meditated Malice. 
any Perſon, doth properly treſpaſs; as a Man is But when a Man hurts another out of Choice and 
thes always ſaid to do, when be himſelf was the Defign, then only be incurrs the Name of Unjuſt 
Principle and Canſe of the Unluckineſs of the and Wicked. Hence Facls proceeding ſrom Anger, 
Afion : But now the Man whom we ſpeak of, was are always interpreted as done unadviſedly , for 
no doubt the Principle and Cauſe of that he did, the Principle and Cauſe of ſuch Miſchances, 18 
fince he voluntarily choſe ſuch a place to ſhovt in, not the angry Perſon, but he who provok'd hin 
where it was brobuble ſome body or other would to Anger. 
paſs by. Fe, Wong XVII. Laſtly, it is requiſite to the making an 
An «dadympe or Treſpaſs of this Nature, is Action properly Injurious, that it be done to a 
what the Civilians properly term Cu/pz, or a Perſon againſt his Will. For tis a Maxim in 
Fault, which they ſay is committed thto every Man's Mouth, that volenti non fit injuria, 
Negligence or Unskiltulneſs, when a Man is ei- zothing can be an Injury when the Party is willing 


ther careleſs or ignorant of ſuch things as he 7o receive it (i). The reaſon of which is, that 


at and was able ro have known, and to have both the Good which I take from a Man, and 


oug \ 
 obſerv'd. Of Taulis they make three d the Debt which I withold from him, with his 


anſwerable to the degrees of Diligence, by the Conſent, are, as it were, Gifts from him to me: 
Omiſfion of which the Fault is conttacted. Firſt But now who will ſay | do an Injury, by taking 
then, there is a General Diligence of all Men, whit is given me? Nor can that be efteem'd 
not work'd out by Labour and Wit, but derivd Evil, which a Man deſires to receive; fince all 
as it were from common Senſe. Next to this, Evil neceſſarily includes an Abhorrency of the 
there is a Diligence more improv'd, proper to Will from cmbracing it. But then it muſt be 
every Man in his own Affairs; and which is re. ſupposd, that the Man enjoys the full uſe of his 
uir d by Nature in the Management of Human Reaſon, and is not tranſported with the Violence 
ife, according to each Perſon's Capacity and of any extravagant Affection (D. Hence Ari. 
Parts. Laſtly, there is a Diligence of the great. ſtotle (I) gathers, that a Man who in a Paſſion 
eſt Exactneſs and Accuracy, us'd only by the lays violent hands on himſelf, doth an Injury 


- moſt knowing and experienc'd Men in their own not to himſelf, but to the State; which he robbs 


Buſineſs and Concerns. To this laſt kind of Di- either of a Genetal, or a Soldier, or an Artifi- 
ligence they oppoſe, their _— troiſfima, to the cer, or the like, according as his Station was: 
ſecond their cpa levis, and to the fitſt their Upon which account, it hath been a Cuſtom in 
culpa lata. As to this <4/pz- lata they obſerve, moſt Commonwealths, to puniſh ſuch Offenders 
that iris equivalent to Malice and Deceit, in Con. eyen after their Death, by affixing ſome Mark 
tracts and other Civil Bufinefs, and in Caſes of of Diſgrace on their Bodies, and on their Me- 
Reparation for Damages: But that in Criminal mory (u). | | 
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af? Ariftot. Ethic. I. 5. c. 9. A Man with his own free Conſent may be Hat, or may ſuffer things which are in themſelves Un- 
; bur be cannot properly be injur'd, except it be againſt his Will. a | wa r 
Aud. Ant. Matthe, de Crimin. Proleg, c. 3. 5. 2, 3. Mr. Hobbes's Definition which he gives in his Book Je Cite c. 3. 

8. G 15 founded upon a wrong Suppoſition. that Injury conſiſts in nothing but the Violation of a Covenant. N . 
() Ethicl. V. c. 15. (m) Add. i „ ad loc. Though Ariftotle's Reaſoning in that Place, (the Law commands 
der a Man to kill bimfelf ; but what it doth command it forbids :) is falſe and abſurd ; ufileſs we ſay, that by n command t, 
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CHAP. 
Of the Quantity of Moral Actions. 


H ving done with the Quality, it comes next 

in our way, to ſay ſomething of the Quan. 
tity of, Moral Actions; or to conſider on what 
account they fall under different Rates and Mea. 
fures. Now we find the Voluntary Deeds of 
Men td be capable of undergoing a double Mea- 
luation, either abſolutely in themſelves, 
or relatively towards one another. As to the ab- 
| ſolute Eſtimate, the Caſe is very different in 
Good and in Evil Actions. For in a good Action, if 
we conſider it formally and preciſely, we diſcover 
nothing which bears any Analogy to Quantity: 
Since the Goodneſs of it conſiſts only in an Agree- 
ableneſs or Conformity to the Law, which doth 
not appear capable of Meaſure. Hence Good 
Actions conſider'd, as we faid, preciſely as to 
their Form, are not better one than the other; 
though they may ſurpaſs each other in Excel- 
tence as to their Matters, with regard to the 
Condition of the Object, and to the Intenſeneſs 
or Strictneſs of the Obligation. But now, an 
Evil Action, as declining from the Legal Rule, 
is conceiv'd to bear a greater or a leſs diſtance 
from it; and on that account, may, even confi- 
derd Formally and in it ſelf, be eſteem'd grea- 
ter or /eſs: In the ſame manner as one crooked 
Line may recede farther from a Right Line, than 
another doth. For Zeno's Argument, in Diqge- 
nes Laertius (n), is not worth confuti All 
Sins, ſays he, are Equal, . as nothing is truer 
than Truth, nor falſer than Falſity, ſo neither 
can Deceit be greater than Deceit, nor Sin than 
Sin. As be that is an hundred Furlongs from CA- 
NOPUS, and he who is only one Furlong diſtant 
from the fame City, may be ſaid both alike not 10 
beat CANOPUS; /o be that ſins leſs and be 
that ſins more, are both at an equal diſtance from 
doing well. 

II. Farther, fince to the Goodneſs of an Action 
| is 5x jp not only that what the Law com- 
mands be fully done, but likewiſe, that it be 
done with ſuch Intention as is agreeable to the 
fame Law; it appears hence, that to make an 
Action be eſteem d perfectly Good, there is a ne- 
ceſſity, not only that the Preſcription of the Law 
be anfwer'd in all its Parts; but beſides, that 
the only thing which prevail'd on the Mind of 
the Agent, and put him on ſuch a Proceeding, 
was a Deſire of paying ready Obedience to the 
Legiſlaror. And for this reaſon, fince we are, in 
the Divine Law, commanded to lobe GOD, with 
all our Hearts and with all our Souls, and with 
all our Strength; and our Neighbour as our 
ſetoes ; *tis manifeſt, that no Action can be ap- 


a 


VIII. 


Trov'd by GOD Almighty as entirely Good, but 
uch an one as was undertaken with the fulleſt 
Intention, and in which the Agent propos d no- 
. elſe to himſelf, but a Compliance with 
the Pleaſure of his Creator. Eſpecially, fince 


ver the leaſt wavering in our Reſolutio 
the ſmalleſt Obliquity in our Deſigns. 


and 


hoe- 


ver conſiders this Point as he ought, will find 


in himſelf very little Inclination to boaſt of his 
Uprightneſs before GOD. | | 
III. But in Human Account, fo exact a Dili- 


gence is not requir'd. For ſince our Earthly Law. 
givers propoſe as the chief end of their Conſt 


tutions the Benefit of the Subject, which com- 
monly proceeds from the outward Performance 
and Exerciſe of the Actions, whatever the Inten- 
tion of the Actor may be; hence they are uſu- 
ally ſatisfied, if the exterior Action be conform- 


able to their Injunctions. And ſo much the ra- 


ther, becauſe they are unable to dive into the 
Receſſes of Mens Minds, nor can at all under- 
ſtand the Intention of any Agent, but by Conj 

tures and by Signs obvious to their Senſes, 
which are by no means infallible Guides, in diſ- 
covering out inward Sentiments and Purpoſes. 
Therefore they value Good Actions only as they 
appear to Senſe, or ſo far as the reach and Con- 
dition of Human Sagacity and the Uſe of Civil 
Life do admit or require; and are not very ſo- 
licitous how full or ſincere the Intention of the 
Agent was, provided his Exteriour Work deſerve 
their Approbation. Yet in Evil Actions, even 
amongſt Human Judges, more is had to 
the Intention. And where this ſhall appear to 
have been abſolutely wanting, as happens in 
things done upon Invincible Ignorance or Error, 
the Action ſhall be accounted Involuntary , and 


ſuch an Action as it is not uſually imputed to“ 


the Agent, ſo is it conceiv'd to be deſtitute of 
all Moral Quantity. But otherwiſe, an Evil 
Action undertaken upon Knowledge and Delibe- 
ration, as it proceeds from a former and fuller 


Deſign. And fince an IIl Intention is to Mortal 


Judges ſcarce more evident than a.good one, by 
reaſon of their wrap to ſearch into -the 
Heart; they are us'd to ſettle this point by the 
help of various Indications and Conjechures 
which we ſhall elſewhere explain at large. 

IV. With regard to the Alatter of Moral A- 
Qtions, that Good Action is eſteem'd Perfect in 
its kind, which hath attain'd its utmoſt Com- 
plement, or to which no part is wanting that it 
ought to have. Thoſe which decline from this 
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the Divine Searcher of Hearts cannot but diſco-. 
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Perfection are reckon'd Inferior in a greater or a 
leſs degree, according to their Diſtance from it; 
whether the Cauſe of this Defect be, that the 


Action was deſtitute of ſome part which ſhould 


have made ir compleat, or -that it-was only at- 
tempted and not actually pertorm'd. On the 
other hand, of Evil Actions, that is reckon'd the 
worſt in its kind, which hath fully arriv'd at 
the end propoſed; and every one is leſs Evil, ac- 
cording as it falls ſhorter of this final Com- 
pletion. 5 ; 
And here we muſt obſerve a two-fold diffe- 
rence in the Objects of Actions, as ſer down in 
Laws. For ſome admit of a Diviſion, others do 
not: Or, to ſpeak more plainly, ſome are ſo 
conſtituted, that when we exerciſe an Action 
about them, we mult either entirely perform, or 
entirely omit them, or do what's directly con- 
trary to them: Bur in others, it is poſſible to per- 
form ſome one part only, and to omit the reſt; 
or ſomething may be done which is oppoſite to 
them not directly, but in an inferior degree. We 
may likewiſe conſider Objects under a ſecond 
Diſtinction. For ſome of them contain things 
into which they may be divided as into ſo many 
Species. Thus the Affirmative Law of the fixth 
ommandment injoining us to ſuccour our Neigh-. 
bour in all Necelſities and Diſtreſſes of his Body, 
contains under it in the manner of different Spe- 
cies, the Preſervation of his Life, of his Mem- 
bers, of his Health, the turning away .of any 
thing that doth or may grieve, or moleſt him, 
the ſup lying him with Food in time of Fa- 
mine, 2 nd the Oppoſite or Negative Law, 


in the ſame Commandment, forbidding us to 


hurt the Body of our Neighbour, * 69 
in like manner, Murther, Maiming, Wounds, 
Stripes, Threats (o), Cc. 

hus too the Affirmative Law, in the Seventh 
Commandment, injoining Chaſtity, contains un- 
der it, Purity of Thoughts, Modeſty of Words 
and Geſtures, Abſtinence from unlawful Love, &c. 
And the oppoſite Law forbidding Unchaſtity, 


* 


comprehends Adultery, Fornication, Obſcene 
Speeches and Geſtures, and impure Imaginations. 
For, to give an Inſtance in this Caſe, Obſcene 
Words do not reſpect Adultery in the way of a 
Part or Degree: But becauſe the Divine Law- 
giver was pleas'd; for Brevity ſake, ro compre- 
end many Special Acts under one General Law, 
hence it comes to paſs, that he who commits 
{imple Fornication, doth as fully and entirely 
{in againſt the Seventh Commandment, as he 
that is guilty of Adultery. ' Therefore, as to 
theſe Objects, when what the Law commands 
is not pertorm'd, we mult of neceſſity either quire 
omir, or do directly the contrary. But other 
Objects of Actions, as determin'd in Laws, are 
in ſuch a manner diviſible, that they ſeem to con- 
ſiſt of Integral Parts. So that here it is not ne- 
ceſſary we ſhould do all, or omit all, or per- 
form the contrary, but *tis poſſible to perform 
one part, and to let the reſt alone. Fof Exam- 
ple, the Law commands me to pay*the Labourer 
his full hire; now I may perhaps pay Him ſome 
part of it, and keep back the teſt. But when I 
not only deny a Man his Due, but farther take 
ſomething from him, or bring any Evil upon 
him, this Act will be quite of another Species, 
and bear no Reference or Affinity to the former. 
V. Beſides all this, fince one may be concern'd 
about a more Noble, another about a more Ig- 
noble Object; and fince one may produce more 
Good or Evil than another; it is plain, that up- 
on this account likewiſe, amongſt Good Actions 
ſome are far more than others, and amongſt III 
Actions, ſome fair worſe than others. Horace s 
Inſtance may ſerve to illuſtrate this Truth; 


Nec vincet ratio tantundem ut peccat, idemg; 
Nui teneros caules aliens fregerit horti, 
Et qui notturnus divùm ſacta legerit. 


Reaſon will never call't an Equal Sin, 
To rob an Orchard and a Sacred Shrine (p). 


1 . - { 


NEED (© 
Co) Vid. l. 15. S. 1. D. de Injuriis. 


| Horace's Reaſoning will hold good, L. 1. Epiſt. 13. 


—— De mille faba modiis quum ſurripis un 
Dannum eſt non facinus patho mihi lenius iſto. 12 


— — 


00 Add. Cicero pro Muren : Where he ſmartly refutes the Steicks Notion, that All Sins are Equal; Yet in many Caſes, 


When from a Thouſand Pecks you ſteal but one, 
Leſs Loſs is felt, but no leſs Guilt is ſhown. 


And this is the Relative Eſtimation of Actions, which'is treated of at large, Book VIII. Chap. 3 
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. the Imput ation 


\ X 7 HAT Conditions are required to make 
an Action capable of being imputed, or 
of being confider'd as really belonging to a Fer. 
ſon, we have formerly ſhown at large: It re- 
mains, that we ſee how and by what means it 
may be actually imputed, ſo as to produce ſome 
Moral Effect either in the Agent, or in ſome 
other Man. And here we mult firſt of all di. 
ſtinguiſh between thoſe Actions which are di- 
rected by Law, and thoſe which are left to eve- 
ry Man's free Pleaſure. Actions of the former 
kind are then ſaid to be imputed to the Agent, 
when the Legiſlator or Soveraign declares him 
to be the Author of them, and at the ſame time 
decrees, that the ordinary effects of ſuch Actions 
ſhall redound on him, or ſhall be conceiv d as 
inherent in him. But the latter kind of Actions 


are then ſaid to be imputed, when he, who with. 


out being bound by any neceſſity, hath exercis d 
them — the Uſe — of another Man, 
doth ſigniſie, that he undertook ſuch an Action 
for the other Man's ſake, and out of an Inten- 
tion to oblige him. The latter Senſe of the 
Word Impuratio is moſt frequent in Claſſic Au- 
thors, and the former; more in uſe with the Di- 
vines and Moraliſts. 
this manifeſt difference, the former tends from 
the Legiſlator or Soveraign towards the Agent, 
but the latter proceeds from the Agent, and reſts 
in the Perſon for whoſe ſake or uſe the Action 
was performed. l f 
II. The former kind of Imputation is ſubdi- 
vided into Imputation of Favour, and Imputat ion 
of Debt. Imputat ion of Favour is when a Man, out 
of pure Benevolence, derives upon another the 
Effects of an Action perform'd by a third Perſon, 
which effects the ſecond Party had no Right to 
without the Grant of the firſt. Or, when one, 
out of free Kindneſs, makes a larger Effect re- 


dound to the Performer of a certain Action, than 


the Action would otherwiſe of it ſelf 2 
duc'd. But this laſt Inſtance will hold good in 
Matters of Reward only, not in Matters of Pu- 
niſhment. For, as ſuch is the Nature of Good 
Things, that they may be given to another gra- 
tis, without any Colour or Condition; fo, if a 
Man is not willing to conferr a good thing on 


another the Name of a Pure Gratuity, he may 


lawfully do it under the Notion of rewarding 
him for ſome Inputed Action, which either did 
not otherwiſe belong to him, or could not have 

iven him a Right of demanding ſuch a Benefit. 
Bur on the other hand, Common Reaſon will not 


allow me on the ſame pretence, to derive on ano 


ther the Effects of an Evil Aion, which he is 
not really guilty of, and without the Imputarion 
of which, theſe Effects would not follow his 


But there is between them 


of Moral Aﬀions. 


Natural State and Condition. And therefore 
tis very incongruous and abſurd, that either for 
2 Fault _ anothers, I ſhould have thoſe 
things taken from me which Nature gives every 
Man on the very account of his being a Man; 
or that, under the ſame Colour, ſuch things 
ſhould be impos'd on me, as Nature, by an In. 
dulgence Univerſal to all Mankind, hath for- 
bidden us to ſuffer without Reaſon. A Prince, 
for Example, may impute the Fathers Merits to 
a Son not Illuſtrious by his own Atchievments; 


and may, on the account of thoſe Merits load 


him with Honours not otherwiſe his Due. Burt 
to puniſh the Innocent for the Father's Crime, 
is (ſtrictly ſpeaking) unreaſonable. This indeed 
may happen, that the Father's Fault ſhall be the 


occaſion of not conferring on the Son, or of ta- 


king from him thoſe things which he was neither 
to receive, nor to retain but under certain Con- 
ditions. But a Perſon thus dealt with, cannot 
be ſaid to ſuffer an Evil, which his Natural 
State would otherwiſe have made him a Stran- 
ger to. For Nature, in this Caſe, gave no Se- 
cutity to the Children, that they ſhould certainly 
— $ the Parents Goods, or that they ſhould 

admitted to the like Poſts of Honour: But 
their Right to thoſe Goods, or thoſe Honours, 
proceeded on theſe Conditions and Proviſo's, that 
the Parents ſhould deliver them down ſafe and 
untainted, and ſhould not fall under ſuch and 
ſuch Penalties by their Crimes. Nor can he by 
any means be ſaid to be in a worſe Condition 
than Human Nature admits or allows, who ha- 


ving no Paternal Inheritance, is forced to work 


out his Fortunes by his own Induſtry. 

Iris juſt likewile ſo far to AT againſt Inno- 
cent Children upon account of their Parents De- 
merits, as to oblige them to quit the Kingdom or 
State. For no Man hath a Right from Nature of 
living in this or that Territory ; but every one at- 


tains to ſuch a Right by ſome Act of his own, or 


of other Men: And it may be a Condition of keep- 
ing this Right, that he ſhall loſe it in caſe his 
Parents are found Guilty of ſome particular and 
High Offences. It not being repugnant to Rea- 
ſon, that the Poſſeſſion of a Right ſhould depend 
on Contingent Terms. Though, that the Laws 
of ſome Countries are too rigorous and ſevere in 
this point, no Man can pretend to deny. 

III. Imputation of Debt conſiſts in this, that 
thoſe Perſons whole Intereſt it concerns, that an 
Action be done or not done, do declare that the 
ſaid Action belongs to the Agent, and that the 
Effect aſſign d to that Action ſhall redound or 
fall upon him. Hence, if in any Law, a certain 
Reward be decreed to ſuch or ſuch a Good Action, 
fo ſoon as the Soveraign or the Guardian of the 

Laws 
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Laws ſhall underſtand that particular Action to him who injoin d it. But he cannot lay claim 
have been perform'd by any Man, tis manitelt, to any farther Reward, unleſs ſuch as is expreſly 
that the Man hath immediately a Right of de- promis d in the Law (7). For the fame reaſon, 
manding the promis d Reward. But when a Man no Man can demand that it ſhould be :mputed ro 
is injoin'd to doa thing, ſolely by the Authority him, in order to the 8 any Right, that 
of the Commander, and without any ſuch Pro- he hath abſtain d from a Bad Action, forbidden 
poſil of 2 Reward, he ought to reſt ſatisfied by the Laws, or by any Command of his Supe- 


% 
n 


with the bare Approbation of his Superior, and rior; but he muſt be ſatisfied, that his Obedi: 75 


to eſteem it a very ſufficient Recompence, that ence hath pleas d him who requir'd it. For ſines 


he hath avoided his Diſpleaſure, which would upon acting contrary to the Law, he 2 


nece{{arily have follow 'd upon default. On the juſtly incurr'd a confiderablg Evil, to eſcape ſuek 
other fide, when an Ill Action hath been com- a Puniſhment muſt paſs with him for 2 Reward: 
mirred, ſo ſoon as the Author of ir is diſcover'd, Hence in Senecas Controverties (), when a Man, 
he hath reaſon ro fear the Execution of the Le. who being taken in Adultery by a Tyrant, had 
gal Penalty. | $1 torc'd the Sword out of his hand and kill'd him, 
As to inferior Perſons, to whom neither the defir'd a Gratification from the State, he is put 


' Guardianſhip. nor the Execution of the Laws do off with this Rebuke, imputat nobis qual depre- 


belong, if they either approve a Good Action, benſus in adulterio mori noluit. He reckons tes 
or reprehend a Bad one, their Judgment can af. are indebied to him, _— being taken in Adul- 
tect only the Credit and Character of the Agent. 2ery be had the Senſe to ſave- bis own Life : And 
According to that Elegant Saying of Diodarus Tully, in his ſecond Philippic, denies himſelf to 
Siculus (4), Praiſe is a kind of a ward 9 Vir. have any Obligations to Aatony upon account of 
rue putting us to no Charges, and Diſpraiſe is a his not being murther d by him: re lies the 
Puniſhment. of Vice inſlicling no real Wound. Kindneſs to me (lays he) in your keeping your 
It is farther to be obſerv'd, that when the /e/f from ſo horrid a Villany. Others mainrain 
Intereſt of many Perſons is concern d in the do- the Reaſonableneſs of our preſent Aſſertion from 
ing or the not doing of an Action, if one of thoſe this Topic, that rhe Omiſſions of Ill Actions are 
Perſons ſhall forgive and not impute it to the pep non Entia, and conſequently can have no 
Agent, he cannot by this means abate any thing Poſitive Affections or Properties. Though to 


| of the Right of the other's, which he hath no ſuch an Argument it might perhaps be anſwer'd, 


Power to Controll. Thus, if a Man hath done that even theſe Omiſſions may, in Moral Ac- 
me an. Injury by an Illegal Fact, I may forgive count paſs for Entities, as they are the real and 
him for own Part and Concern, but at the actual Reſtrictions and Confinements of our Na- 
ſame time I do not in the leaſt derogate from the tural Powers. | 
juſt Pretenſions of the Publick, and of the Sove- But now, if for the ſake of another Man, I do 
raign Authority. And thus too the Pardon which what I might rightly and properly have omitted, 
D Almighty is pleasd to vouchſafe to re- or omit what I might have fairly and conveni- 
penting Sinners, doth not at all impair or hinder ently have done, it is highly reaſonable, that 1 
the Proceedings of Human Judicature. But when ſhould pare my Service to him; or, that I 
all the Perſons, whom the doing or the not do- fhould by Virtue of my Right, demand of him 
ing of a thing concerns, agree that they will not to acknowledge my Kindneſs and his own Ob- 
repute it, in ſuch a Caſe the Deed is conceiv'd ligation according to the Quality and Condition 
to be Null and Void as to all Moral Effet. Now of it. This Imputation cannot rightly be lai 
the Perſons concern'd in a thing's —.— or unleſs there was in the Actor a real Intention 
not done, are either the Objects or the Directors procuring ſome Good to the other Man; and in 
of the Action; that is, thoſe towards whom the the Receiver an expreſs, or at leaſt a preſumptive 
Action is perform d, and to whom it brings ei- Conſent to admit it. For no Man can 1mpute 
Good or Evil, and thoſe who have a juſt ower or reckon to us a Service forc'd upon us againſt 
of guiding and ſuperviſing fuch an Action. For our Will: And it would be a much higher de- 
which reaſon, if in caſe of an Injury, the Deed of Impudence, to charge ſuch a Fact to us 
be forgiven, by the Perſon ro whom it was of- a Kindneſs, as was perform'd either withour 
ſer d, by the Civil Mgiſtrate, and by GOD Al- any regard to our Benefit, or 
ighty, in Moral Eſtimation it ſhall be ſuppos d dehen ro hurt us. Thus he muſt be extreamly 
undone, and conſequently ſhall be attended with Fooliſh, who would defire a Reward from a 
no ill effect. | Man whom he had reſtor'd to Health by break- 
IV. Very different from the Imputation of ing an Impoſthume, otherwiſe incurable, whilſt 
which we have been ſpeaking, is that by which he intended to give him a Mortal Stab. Yet 


the Agent is ſaid to impure an Action, which he Marius Celſu, in Tacitus (t), when he was 


night have omitted, to the Party for whoſe fake brought before Orho as one of Galbas Servants 
and uſe he perform'd it. A Man who hath ex- and Confidents, immediately confeſſing his Loy- 
atly fulfilld the Command of his Superior, alty to his old Maſter, . it as an Exam- 

may indeed expect the Approbation of his Per- ple, how faithful he would be to the New Em- 
tormance as from all others, ſo eſpecially from perour; and thus reckon'd he had already oblig d 
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Orbo, by ſticking reſolutely to Galba. And thus 
Eudoxia; when ſhe was married to the Empe- 
rout Theodoſius, ſent for her Brothers by whom 
ſhe had been formerly expell'd her Fathers Houſe; 
and was ſo far from reſenting their Injury, that 
- ſhe rather paid them Thanks, as the Authors of 
her Promotion : Since unleſs ſhe had been dri- 


ven from Home, ſhe had never ſeen Conſtanti- 


nople (to): * | 
When the Parties concern'd and intereſs'd do 
agree in defining the, Rate at which a thing ſhall 
be reckon'd or :1mputed, in this Caſe a Covenant 
intervenes, expreſſing how far, or to what value 
the Imputation ſhall extend, and beyond which 
it ſhall not reach in any Buſineſs or Tranſa- 
_ Qtion (x). For Merit (as Mr. Hobbs (y) ob- 
ſerves) preſuppeſeth a Right, and implies, that 
the thing deſerv'd is due by Promiſe. . | 
V. Hence tis eaſy to gather what is the Force 
of Merit, or what Actions are properly Merito- 
rious, which ſome Men would vainly /er 10 the 
account of GOD himſelf. Now the main ſpring 
of all Merit, is the Performance of a Work 
which we did not owe, or, which the Perſon 
towards whom it is exercis'd, had no Right of 
requiring from us. For he that performs a thing 
which he lay under a full and perfect Obliga- 
tion of doing, only diſchargeth his neceſſary 
Duty, and lays xo Foundation for any conſe- 
uent Merit (=). Neither is it fair to zmpute a 
thing which we do not owe to a Perſon againſt 
his Conſent ; and much leſs, if our _ of ſuch 
a thing did not turn to his Benefit. Whence it 
is clearly apparent, that no Man can pretend to 
any Merit with reference to Almighty GOD, 
even though it were poſſible for him to pay a 
full Obedience to all the Divine Laws. And 
that therefore, GOD cannot any other way be- 
come a Debtor to Mortal Men, but upon ac- 
count of his free Promiſe, the Breach of which 
would be repugnant to his Ggednelſs ; not that 
any Right, properly ſo call'd; is thence deriv'd 
to us. Indeed no Actions injoin'd by Virtue of 
a ſupreme Authority do produce Merit towards 
the Injoiner. For though both the Sovereign of 
Heaven, and the Inferior Rulers of the Earth, 
are wont 7 to conferr certain Good 
things on thoſe who comply with their Com- 
mands, in order to the encouraging and 3 
their Obedience; yet to the Payment of theſe 
good things, they are not bound by the Merits 
| of the Agenr, or as in the manner of Covenants; 
but by their own free Offer and Promiſe : And 


—— _—_ 


therefore they cannot be ſo properly call'4 

Rewards as G udes in the ſtricteſt e of 

that Word (a). TOY | 
But notwithſtanding all this, if the Legiſlator 


do expreſly declare, that upon the Performance of ll 


ſuch or ſuch an Action, the Agent ſhall have a 
Right of demanding ſuch a Reward; there's no 
doubt to be made, but he may fairly and juſtly 

uire it. But the bare Omiſſion of forbidden 
Action is utterly unable to produce any Merit, 
or any Matter for boaſting or for Praiſe (0). 

It remains then, that the only Actions where- 
by we can obtain Merit towards other Men are 
ſuch as we do not owe to them; at leaſt, not 
by a full and perfect Obligation: Whether 
Nat 


ural Reaſon either commands or adviſetetn 


them in general, leaving the Application of 
them to particular Perſons in our Power; or 
whether they are only not enjoin'd by the Civil 
Laws. For whatſoever I owe another as a full 
and proper Debt, to that he hath already a 
Right, and therefote when I pay ſuch a Due, I 
do not, properly ſpeaking, part with any thing 
which I have then a Right of retaining or of 
otherwiſe applying; becauſe upon denying and 


Damage on the.Perfon to whom I ſtand engag'd. 
And therefore fince things which I owe in this 
manner, do already. belong in fome reſpe& to. 
another Perſon, and I have no longer a Power 
to diſpole of them as I pleaſe, they cannot be 
proper Matter for the founding of Merit. But 
when I perform any thing towards another Man, 
which I was not bound to pay by any perfect 
Obligation, ſuch a _ really paſſing from me, 
and accruing to him, leave in me either a per- 
fect or an Imperfect Right of receiving an Equi- 
valent Return. And this is properly ; oh (c); 
the Retribution br Payment of which, when ir is 
determin'd by Expreſs Covenant we call Wages: 
But when as to the manner, the time,” and the 
Quantity it is lefr ro the Equity of the other 
Parry, it bears the Name of Reward. Now 
upon ſuch accounts and Confiderations we may - 
receive four kinds of things, Corporeal, Incor- 
poreal, Moral, and Notional. Of the firſt ſort 
are, Money, Land, Cc. of the ſecond, the Grant 
of Privileges and Immunities; of the third, Ho- 
nours' and Dignities; of the laſt, Statues, In- 
{criptions, Crowns, and the like Tokens and 
Teſtimonies of Worth (d). 3 

And thus, as hath been ſnown, Merit ariſeth 
from thoſe Actions which we do no not owe to 


th 
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1) Add. Genel. 45. 8. 30. 20. (w) Zonar. Tom. 3. 


(x) Comp. Matth. XX. 13, 14. () Leviath. C. 10. 


M. Senec. Controv. I 1. c. 8. Ove me leave to perform ſome Service to my Country, which may properly be a Piece of Merit. 


What I have hitherto done in the common Courſe of Arms, is not owing to me, but to the Laws. 
perour's obtaining that Title, from lending his Hand to ſupport 


Antoninus Pius, reciting the Reaſon of the Em 


ulins Capitolimm, in his Life of 
his Ancient 


Father-in-Law, in the Preſence of the Senate, adds, 7his A#ion was really no great Argument of Piety : Since the Debt we owe 


eur Parents is ſuch, as rather denominates a Mari Impious if be neglefts, than Pious if be 


Euripides. Rheſ. Rewarded Vertue gives a Double 


1 Philoſtrat. de Vit. Apollon. I. 6. c. 11. It is not an I; Jaſtice to abſtain from Injuſtice, 


pays 
nor an Ad of Prudence to have 


ind a Fooliſh Reſolution, nor of Valour not to deſert ones Colours, nor of Temperance not to fall into the baſe Effeminacy of the 
Medes; nor will a bare Negative Goodneſs entitle you to any Cormmendation : we eſcape Puniſhment, but — do not bing — 
| of Honour and Reward, ſuch an Indifference cannot reaſonably be call d Vertue. Add Luke XVIII. 11. Ammian. Marcell. I. 30. c. 11. 


To forbear Plunder and Rapine, is a falſe und ation for Praiſe. 
c) Add. Senec. de Beneficiis I. 3. c. 21, 22. x 


(4) Add. Montdigne Eſſ. I. 2. c. 7. 


others: 
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others; and chiefly as they are uſetul and bene- 
ficial to them. On the contrary, from Evil A- 
&ions, eſpecially ſuch as damage or injure others, 
ariſeth Demerit z by Virtue of which, a Man is 
oblig d to make SarisfgQion tor the Harm he 
hath done; Bur in genefal, all Evil Actions pro- 
duce a Guilt, by which the Agent is ſuppos'd 
liable ro undergo ſome Penalty : Which Point 
we ſhall hereafter find more room to explain. 
VI. As the actual applying of Inputation 
cauſeth the Effects of Moral Actions to exilt 
ſo the ceafing and as it were the recalling ot it, 
doth diſſolve and extinguiſh thoſe Effects. And 
as to this Matter, the Caſe is very near the ſame 
in Good Actions and in Evil. For both Good 
and Evil Actions whilſt they are /#ch, or ſo long 
as they are injoin'd or prohibited by the Laws, 
muſt neceſſaril be attended with Inputation; at 
leaſt in the firſt and plain import 
But when a Law is repeal'd, the Action about 
which it was concern'd can no longer be imputed. 
The Impuratidn of an Action not properly due, 


Effect or Conſequence of the Action ſhould be 
made good. Therefore if he who hath per- 
form'd a Work remits the Imputation, the Wa- 
ges otherwiſe due cannot on any account be de- 
manded. But to make this Releaſment or Remiſ- 
fion, is not in the Power of the Perſon for whom 
the Work was done; it being the Creditor's 
part to forgive, and not the Debtor's;. 80 like- 
wiſe to take off the Imputation of an Ill Action, 
as to any Force and Efficacy, belongs to thoſe 
whole Intereſt it is that ſuch an Action be at- 
tended with its due Effects; that is, to the Party 
Injur'd, and to the Maker and Guardian of the 
.4ws, not to the Author of the fart. 
The Gviliant reduce the chief as by which 
Crimes are cancell'd or extinguiſh'd in Human 
Courts, to theſe Five. Firſt, when the Puniſh- 
ment defin'd by the Law ſhall be compleatly un- 
dergone: For no Man is puniſh'd twice, and 
with equal Severity for the ſame Individual 
Fault. Though many Puniſhments indeed leave 
a kind of laſting Stain behind them (e): And 
frequently after the Completion of a Corporal 
Puniſhment, Moral Puniſhment, or Infamy with 


that Term. 


he alone can remit, whole Intereſt it is that the 


way is, when the Delinquent dies. Though 
ſometimes in exyaordinary Crimes, for a Ter- 


tour ko others, Seftrities are ſhown on the Bo- 


dy, the Goods and the Memory of Wretches at- 
ter they are dead. Fourthly, by length of time 
Crimes are ſo far taken away, as that the Au- 
thor cannot be atrerwards try d on the ſame Ac- 
count . The Fifth and laſt way is the procu- 
ring of Pardon for the Offence trom the Sove- 
raign Power (9. | | 

AS the Effects of an Evil Action do fo long lie 
dormarit,:as the Action is either conceal'd, or 
throughly diſſembled or pardon'd (as it were) 
before-hand: So when once theſe Effects have. 
broken out in Publick, their Moral part may in- 
deed be effac'd, but not their Fhy/ica/. . For what 
is once done, cannot in 4 Phyſical or Natural 
Senſe be rendred undone; but it may be fo or: 
der'd, as that ir ſhall no longer have any Moral 
Effect in Civil Life. Thus a Mam ywho' hath 
been whipp'd for a Miſdemeanour; mutt {till 
keep the Scars and Signs in his Back, though all 
the Diſgrace and Scandal of the Puniſhnient may 
be remov'd by a Decree of the Governmenr. 
And when the Imputation is taken off, the 
Action is to all Intents and Purpoſes, no more 
than if it had never been done (b. 

We need only add by way of Remark, that 
thoſe Authors are ſtrangely overſeen, who in or- 
der to the taking away the Guilt , of an Evil 
Action, beſides the Non. Imputation, or the For- 
giveneſs of it, require the Infuſion, of ſome con · 
trary Quality, or of the Habit of Juſtice and 
Honeſty. In the ſame manner, as by plaiſtring 
over a Wall we rid it of the Spots that were in 
it before; and as we drive away an ill Smell b 
burning Frankincenſe in a Room. Which Mi- 
ſtake was occaſion'd by their Ignorance of Moral 
Things, and becauſe they imagin'd that Moral 
Qualities were produc'd and deſtroy'd in the 
ſame way as Phyſical : The Abſurdity of which 
Notion is plain enough from what we have be- 
fore deliver d. 127 : 


—— . 


Ce) Vid. Sueten. Claud. c. 16. . 
D Senec. Oediy, atere ſemper patere quod latuit diu. 


And thus we are to un 


Though Lyſias (Orat. 12.) denies that a Crime can be blotted out by any 
@ All which are treated of at large by Anton. Matt haus de Crimin. ad. 
underſtand thoſe Sentences of Ovid de Pont. I. 1. 


ner the Crime. 


Ny Sin will live, and mock the er of Fate. 
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What long hath lain conce al d ſhould ever lie. 77 ONE 44, 
of Tears. 1 
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i. 


' Eflque pati nm meruiſſe minus. 
Tis leſs to feel than to deſerve our Doom. 
Ts Pena poteſt demi, culpa perenni 
if The Penalty may ceaſe, but 
Mors faciet certè ne ſim cim venerit exul, 
Ne nen peccarim mors quogue non faciet. 
Death's kind Releaſe may end 
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Baniſh'd State, 
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CHAP. I. 


It is not aprecable to the Natwe of Man, that be flould tre 


without Law. 
x. « Aving in the — Book ex- 
H Plaid the — of Moral 


9 things in General, t er with 
the moſt frequent UIſes of the 
Common Terms, which Notices if inſerted o- 
therwiſe, and only as occaſion ſerv d, would 
have interrupted us in our Bufinefs, and broken 
the Series of our Undertaking ; we come now 
to fall more directly on our main ; 
and the firſt Enquiry we are here to make is, 
whether it would be convenient or not for Men 
do paſs their Lives without the Reſtraint of any 
Law. Whence it will evidently appear, why 
the All-wiſe Creator hath not inveſted them with 
ſuch a wild Liberty, as ſhould impower them 
to act merely as they liſt, and as their wandring 
Inclinarions lead them; without being under 
the Reſtraint of any Rule, Neceffity or Law. 
For fince GOD ALMIGHTY has been 
pleasd ro endue Man with a Will, (chat i 
with a Power working by a Kind of interna 
Impulſe, and enabling him to incline towards 
ſuch things as appear agreeable to him, and to 
turn from ſuch things as ſeem inconvenient or 
unpleaſant ;) and with ſuch a Will as cannot be 
cbmpelFd ; a Doubt be rais'd, whether it did 
not become the Divine Goodneſs, to allow him 
the full _—_ of this flexible Faculty, without 
any limit or iment. For to what purpoſe 
ſome will ſay, did GOD firſt make us entirely 
free to all things, and afterwards confine- us to 
certain Bounds and Rules? And as the Motion of 
our Joints is-render'd uſeleſs by the Reſtraint of 
Chains and Ferrers, ſo may the Li of the 
Wil ſeem vain and of no manner of uſe, if we 
can incline to many things which muſt of ne- 


c<ſfty be forborn, and if we can be averſe to 


many things, which we muſt as pur- 
17 and underaks I - 95 
II. In tracing this Point to its pro f 
we think it — the firſt of as ow, *_ 
an abſolute Liberty would be ſo far from being 
uſdful, that. indeed it would be deſtructive to 
Human Nature; and that therefore the binding 


| 26 


and reſtraining it with Laws is highly conducive 
to the Good, and to the Safety of Mankind. 
And this Confideration rightly purfued, will at 
the ſame time diſcover what Scope may be fairly 
indulg'd, and how far the Reins may be given 
3 nf Freedom. . 11 mm know, that 
| in general implies an Internal Fac 

doing and of omitting things according to 9! 
rem̃ion of our Fudgment. en we call it a Fa. 

or Power, we intimate that the Perſon to 
whom this Liberty is applied, is Maſter of ſuf. 
fictent Strength for many Performances, and has 
a Force and Ability not only to move himſelf, 
but to imprint Motion on other things, and to 
affe them in a certain manner. We term this 
Faculty Internal, 70 fignifie that its Force and 
its Motion ariſe from an inward Principle, con- 
trary to thar outward and violent Impulſe which 
is the Cauſe of Movement, rather in a Log than 


in a Man. Laſtly, we add according to the Di. | 


rettion of our Fudgment, to hint that the Motion 
is not rais'd at a venture, or by ſome blind kind 
of force; but that the Agent is ſuppos d iu ſome 
degree at leaſt to have had a Knowledge of the 
ObjeQ, and to have determin'd himſelf to A- 
Aion after ſome ſort of Deliberation. ſo that the 
immediate Reaſon of his acting be, becauſe 
he was pleas'd to act. At the ſame. time it will 
be underſtood, that all Rubs and Hindrances 
which may either prevent the Motion, or turn 


it 'another way, t to be ſupposd abſent, 
when we ſtate the Notion of Liberty in Perfe- 
tion and without alloy. 


IIL Matters being thus ſettled, if we caſt our 
Eyes over the Univerſal Frame of Things, we 
ſhall find hat many have no Liberty at all, ſuch 
as are all  Inanimate and Vegetative Creatures. 
Others enjoy ſeveral kinds of Liberty, and in ſe. 
veral degrees. An Univerſal Liberty void of all 
hindrance and of all defect, is applicable only 
to GOD ALMIGHTY; this is conceiv'd as 
the moſt Noble Attribute of his moſt perfett 
Eſſence, admitting no Bounds or Circumſcription, 
and intimately enjoin'd with Omnipotence. And 
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therefore the reaſon why GOD doth not do ſome 
things, or why he doth not always do all thing: 
is not to be feicht from the Deficience of his Li- 
but from his own abſolute Pleaſure (a). 
So likewiſe when we ſay he cannot do all things, 
this does not proceed from any ourward Impe- 
diment whether Natural or Moral, but fröm his 
own Intention and Deſign, which we Mortals 
endeavour to conceive in Proportion to his Great- 
neſs and his Excellency. In which Sence we are 
to interpret that common Saying, that God is 4 
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aſcribe to GOD, is not to be ſuppos d to bear a 
regard to any Obligation, or to any * in ano. 
ther Perſon, as the Nature of Human Juſtice ne- 
ceſſarily implies. But in as much as he has 
ſhown both by his Works and by his Revela- 
tions, that ſuch a manner of acting is ſuitable 
to his moſt compleat Nature, hence we come to 
expreſs it by the ſame Term which denotes our 
own equitable dealings towards other Men. 
Thus the reaſon why GO D's Promiſes do not 
fail, is not becauſe his Liberty was reſtrain'd by 
any Obligation arifing from his Promiſe ; but 
becauſe it is agreeable to the Divine Excellenc 

to let us not expect in vain, what he commands 
us to expect; or becauſe to violate a Promiſe, 
implies ſome kind of Imperfection, from which 
the Supreme Nature is moſt immenſely remov'd. 
Upon which account, we Men do not challenge 
the Divine Promiſes as of . Right belonging to 
us, but receive them with Humility and Keve- 
rence, as Gratuities proceeding from GO Dis 
Free Pleaſure. For tis not here as in Human 
Promiſes, where there lies an Obligation to Pay- 
ment, where the Promiſe turns into a Debt, and 
what was before free, is brought under a Ne- 
ceffity : But rhoſe things which GOD rms 
upon Promiſe, do as fully retain the Nature of 
Gifts and Benefics, as thoſe things which he 
diſpenſes, without any ſuch ſeeming Engage- 


preſent the Divine Liberty; but that alone 
which we-can determine with Certainty about 
it, is, that it ſurpaſſes in an infinite manner, both 
our Notion and our Condition (6b). 

IV. Brute Creatures which are plac'd below 
our Degree of Being, do however enjoy a Li- 
berty proper to their Nature and State. But 
this Liberty cannot be otherwiſe than very Igno- 
ble, fince the Power of theſe Animals is contin'd 
to ſuch narrow Bounds, and fince ſuch is the 
dulneſs of their Senſes and ſuch the lownets of 
their Appetite, that they are concern'd about ve- 


negligemly and ſuperficially ; nor are excited by 
any thing but hat is extreamly grofs and per- 
petually obvious, and tends ro the Service of 


Cuftom, no Law, no Right to bind them in 
tranſacting either with one another, or with 
Mankind. Amongſt a few of them there is ſome 
Semblance of Marriage, but of ſuch as is ob- 


6 


Law to himſelf. Thus too the Juſtice which we 


ment. Thus may we weak Morals taintly re. 


ry few ObjeQs, and regard even thoſe but very 


their Belly. As to other Matters, they have no 


ſerv'd in the bare Act of ConjunQtion and in 
ſome ſhew of Love and liking, not in any ſtriQ- 
neſs of ferious and conſtant Fideli a Mot of 
them, as ſoon as they have ſatisfied their Luſt- 
tul Defires, retain no farther Mark of Love, no 
Senſe of Shame, no regard to O ing. Some 
indeed are moſt paſſionately fond of their Young, 
but then their Kindneſs continues no longer than 
till they are able to provide for themſelves. Af. 
ter this Period, all Love is loſt and forgor oh 
both fidesz the Dams take no Care or Notice of 
their Progeny, and the Progeny do not ſhow 
any Gratitude, any Senſe ot Debt or Duty to 
their Dams. Thoſe Beaſts which feed on Fleſh, 
tear and devour without diſtinQtion, Whatever is 
agreeable to their Palatez and many when they 
fall out, pull one another in — without re- 
gret. Being ignorant of the Laws of Propriety, 
whenever a ſharper Hunger than ordinary pinches 
them, we may fee rhem fighting furiouſly for 
the common Paſture or Prey; and what ſome 
have laid up or ſeiz'd tor their private uſe, the 
others make no ſcruple to invade and to devour. 
Nor is there amongſt them any ſuch thing, as 
Eſteem, as Honour, as Command, as Pretoga- 
tive, unleſs ſuch as is deriv'd purely from Supe 
rioricy of Strength. It mult be confeſt, that 
likeneſs of kind does produce in ſome Creatures 
a ſhew of Friendſhip and of Society. Hence ma- 
ny delight to live in Herds, and thoſe which are 
more fierce than others, have ſome Averſion to 
preying on their own kind. Thus nal ob- 
erves, Sar. 15. | | 


Parcit cognatis maculis fera : quando leoni 
Tortior eripuit vitam leo? quo nemore unguam 
Expiravit aper majorts dent ibis apri? 

Indica tigris agit rabidd cum tigride pacem 
Perperuam : [avis imer ſe convenit urſis. 


From ſpotted Skins the Leopard does refrain, | 

No weaker Lion's by the ſtronger ſlain: 

Nor from his larger Tusks the Foreſt Boar 

as _ 1 5 Swine to gore. 
yger with Tyger, Bear with Bear you'll find 

In Leagues Oftenſive and Defenſive joind. 


Mr. Tare, 


But not to ſay that there's ſomething of a Po. 
etical Figure in theſe Expreſſions, we may only 
take notice, that this ſeeming Relation is but a 
very weak Bond for a laſting Friendſhip: ſince 
tis immediately broken whenever the Concerns 
of the Belly intervene: Thus you ſhall ſee a 
Litter of Puppies play very lovingly together 
bur throw a piece of Meat amongit them, and 
= breed a' dangerous and a general/Quartel. 

reaſon why tome Creatures exereiſb a little 
ſhadow of Duty, Love, Faith and Gratitade to- 
wards Men, is purely to be referr'd to Cuſtom, 
and to their deſire o deins ſupplied with Fo67. 
If cheſe Obſtacles are once remov'd, and it they 
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(a) See Pſalm 113. 3. Epbeſ. 1. 11. (% Add Cumberland de Legg. Nat. c. 7. $4. Pry 
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Of the Laws of Nature and of Nations. 
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find themſelves of ſufficient Strength, Man him. 
{elf cannot eſcape their Violence, it he unhappi- 
ly provokes it. The puny of Brutes then is 
not reſtrain'd by any Intrinfical and Moral Tie: 
' Tho? their External Motions are often violently 
put under Confinement by Men. Now if any 
one is ſo curious as to enquire on what account 
Brute Creatures are allow'd ſo unbounded a 
Freedom, the plain reaſon ſeems to be, becauſe 
GOD ALMIGHTY has not given them a 
Mind capable of the Knowledge of Right and 
of Law. There was indeed no occaſion to be 19 
very cateful and exact in enſuring the Safety 
and Preſervation of ſuch Beings, as are not on- 
ly produc'd by Nature with ſuch vaſt Fertility 


and with ſo little Pains, but are likewiſe denied 


the Privilege of an Immortal Soul; and whoſe 
Life conſiſts in nothing elſe, but in the curious 
and accurate Diſpoſition of the little parts of 
Matter, with the additional Benefit of Motion. 
Hence GOD is pleas'd, in producing and in de- 
ſtroying theſe Inferior Animals, to give us fre 

uent Inſtances and evident Tokens of his Power. 

nother reaſon why Brutes had no need of the 
reſtraint of Laws, is, becauſe their Appetite is 
rais'd by nothing elſe but by Hunger, or Thirſt, 
or by ſolacious Deſire, for their Satisfaction in 
all which Enjoyments, Nature has made ſuch 
large Proviſion. Neither is it likely, that their 
unlimited way of proceed ing ſhould render them 
very hurtful and deſtructive to Mankind, ſince 
we are enabled by our Superior — and 
Cunning to prevent any ſuch unhappy Effects (c). 

V. Now why the Great Creator ſhould not 
indulge us Men in ſo lawleſs a Liberty, many 
Reaſons may be given, ariſing both from the 
Primitive and from the Acceſſory State and Con- 
dition of Human Nature. The Dignity of Man 
and his Excellency above all the other parts of 
the Animal World, made it requiſite that his 
AQions ſhould be ſquar'd by ſome Rule; with- 
out which no Order, no orum, no Beauty 
can be conceiv'd. Hence it is, his greateſt Ho- 
- Nour that he has obtain'd an Immortal Soul, in- 


du'd with the Light of Underſtanding, with the 


Faculties of judging and of chufing things, and 
with an admirable Capacity for Arts and Know- 
ledge. On which account he is juſtly term'd 


Santtius — animal, mentiſq, capacius altæ 
E, quod dominari in cetera poſſet. 


an Animal bleſt with Loftineſs of Mind and with 
Santtity of Reaſon, and ſram d for the Dominion 
and Sovereignty of all the reſt (d. 
Farther, That the Soul was defign'd by the 

All-wiſe Creator for a much nobler end than to 
ſerve only as Salt to keep the Body freſh, may 
be gather d from this Conſideration, that the 


greareſt and the moſt ſhining part of its Facul- 


ties are ſuch as contribute either little or nothing 


ro the Preſervation of the Body, which might Wl 


be ſecur d without any ſuch mighty a Parade. 
without ſo Great and Pompous a Proviſion. It's 
— that the Power and the Activity of the 

ational Soul, is chiefly exercis'd about ſuch 
things as belong to the Worſhip of GOD, and 
and to a Life of Society and of Civility. And 
tis principally for the Service and Furtherance 
of theſe Great Ends, that it can from known 
things infer and explain thoſe which are leſs 
known, that it can diſcern and judge what is a. 
greeable and what diſagreeable to it; that it 


Singulars; that it can by proper Signs commu. 
nicate its Notions to others, that it can form 
Inventions, that it can apprehend the Nature of 
Numbers, Weights and Meaſures, and compare 
them with one another; that it can perceive the 
Beauty and the Force of Order and Method; 
that. it can either raiſe, or repreſs, or moderate 
the Affections; that it can hold in Memory an 
endleſs Compaſs of things, and call out as it 


were at its beck, any part of the Stock which it 


has occaſion to uſe; that it can turn its Sight 
inward upon it ſelf, recollect its own Dictates, 
and by them judge of its Actions, whence ariſes 
the Force and the Authority of Conſcience. Of 
all theſe Powers and Abilities there would be ve- 
ry little uſe, or rather none at all in a Lawleſs, 


a Brutal and an Unſociable Life (e). Now the 


more Gifts GOD has beſtow'd on Man, and the 

ter Inlargements he has granted to his Wit 
and Mind, the more baſe and unſeemly would it 
be, that all theſe noble Endowments ſhould ruſt 
for want of Culture and Regulation, ſhould be 
vainly ſpent and ſquander'd away without Ufe 
without Order, and without Grace. Nor. was 
it altogether in vain, that GOD indued Man 
with a Mind apprehenſive of Accuracy and of 
Decency ; but it was without doubt intended, 
that he ſhould ſo imploy the Powers he had re- 
ceiv'd as to manifeſt the Glory of his Creator, 
and to promote his own true Intereſt and Happi- 
nefs. The Heathen Poet was able ro make ſuch 
an Inference as this : 


— Luis dubitet hominem conjungere cælo? 


Eximiam natura dedit linguamg, capaxq;, (unum 
Ingenium, 1 quem deni; in 
Deſcendit Deus atqʒ Habitat, ſeq; ipſe requirit. 


Then who candoubt that Mar the Glorious Pride 
Of all, is nearer to the Skies alli d? 

Nature in Men capacious Souls has wrought, 
And given them Voice expreſſive of their thought. 
In Man the God deſcends, and joys to find 

The narrow Image of his Greater Mind. 
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(e) Add Charron of Wiſdom, B. 1. c. 34. 
others, in Excellency of Sence and in Capacity of Re 


Proofs from the Frame and Structure of 


(4) Seins (Cap. 3.) calls Man a Being whom nun bas ge al 


A Cumberland de Legg. Nat. c. 2. 4; who likewiſe in the 
Mira Human Bodies. 


33d Section of the ſame Chapter, has drawn moſt ad- 
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FI. Another reaſon why it was inconvenient 
to allow Man the ſame extended Liberty as 
Brutes, was his prodigious Corruption and De- 
generacy ſo many degrees beyond theirs. That 
we charge him this, no one will wonder who 
has had the, Curioſity to reflect a little on the 
various Purſuirs and Inclinations of Mankind. 
Beaſts are ſollicited only by their Belly and by 
their Luſt : And then their Luſt has ſome ſhew 
of Temperance, provoking them only at certain 
Times and Seaſons, and being exercis'd not for 
empty and ſuperfluous Pleaſure, but for Increaſe 
— Pacman of their kind (/). But the Car. 
nal Deſires of Men do neither obſerve any ſet 
times for their Eruption, nor are by any means 
ſo moderate in their heat, as to make no farther 
Efforts than are neceſſary for the Preſervation of 
Human Species. Again, the Hunger of Beaſts is 
eaſily ſatisfied with ſuch Food as Nature has 
ſpread in all places for their Suſtenance; nor do 
their Meals tand in need of the Formality of 
Furniture, or of the Incentives of Sauce. And 
when they find this Appetite reliev d and quieted, 
they put an end to their Buſineſs and their Care. 
(Nor are they very forwardly diſposd to Rage 
or Miſchief, provided they are unprovok d, and 
== that their two chief Deſires are at reſt.) But 
= now the Food of Man muſt not only ſatisfie his 
—_—_ Bclly but tickle his Palate. Nature has taken 
Care, that Beaſts ſhould have no need of other 


Clothing beſides what ſhe has given them. But 


Man turns the Infirmity of his Nakedneſs into 
an occaſion of Vanity and of Pride. Befides, do 
not Men float in a whole Tide of Affections and 
Defires utterly unknown to Beaſts ?- Covetoufſ- 
neſs, Ambition, Vain-Glory, Envy, Emulation, 
Contentions of Wit, Superſtition, the Care of 
future things, and the Spur of Curioſity do all 


claim Entertainment in Human Breaſts; and yet 
are all Strangers to the Dumb Creation (g). 
Whoever conſiders and examines the unhappy 
Variety of Contentions and Quarrels that con- 
1 ariſe amongſt Men, will find that the 
greateſt part of them proceed from ſuch Incli- 
nations and ay” ropes as never dilturb the 
Peace of Brutes (50. Now in ſo violent a Fierce- 
neſs, and in ſo wide a Diverſity of Affections and 
of Defires, what a Life would Men lead, were 
they deſtitute of the Benefit of Law to unite 
and to compoſe them? We ſhould ſee nothing 
but a furious Multitude of Wolves, of Lions, 
of Dogs, —_ and deſtroying one another. 
Every Man would. indeed be a Lion, a Wolf, a 
Dog, to his . Neighbour, or. rather a Monſter 
more pernicious and more ſpiteful than the 
fierceſt of theſe Creatures ; fince Man of all Li- 
ving Things is the moſt able ro hurt Man, and 
if left to his own furious Paſſions, the moſt 
willing. And ſince Men are continually bting - 
ing ſo many Evils and Miſchiefs on one another, 
while they now live under the Force- of Law, 
and under the Fear of Puniſhment; what would 
become of the World, if they were left to the 
wild ſway of their Corruptions, if they had no 
inward Bridle to curb their Inclinations and to 
check their Purſuits (i)? W 

VII. It is ſtill farther obſervable to our pur- 
poſe, that a much greater Variety of Diſpoſi 
tions may be diſcoverd in Men than in Beaſts: 
All the ſeveral Kinds of Irrational Creatures are 
for the moſt indu'd with the ſame Inelina- 
tions, and raisd and incited by the ſame com- 
mon Appetites and Affections. We may under- 
ſtand a whole Species by the Knowledge of one 
ſingle Member of it. But among(t Men there 
are not more Heads than Wits ; and every one is 


CF.) Oppian Cyneg. l. 3. 

: "Ov 7 — ml - vu * * 74 , 
rere 

(eg ) Manilius Aſtron. J. 4. 


Vitturos agimus ſemper, nec vivimus unquam, 
Pauperiorg, banis quiſque eſt quo plura requirit : : 
Nec quod habet numerat, tantum quod non habet optat. 
Quumq, ſui parvos uſus natura repoſcat, | 
Materiam ftruimu magne per vota ruine, 


4 4 


Luxuriamg, lucris emimus, luxuq; rapi 
Et ſummum cent previum eſt * 
\ 


Beaſt in their ops decent Þ prance keep; 
— rpl when m the Time for Lag 


Why ſhould deluding Hopes diſturb our Eaſt, 
Vain to purſue, ä to poſſeſs? 


Grown gray in Cares 28 the Strife, 
And ſeeking how to live, conſume a Life ? 
„ COR SOFT, 
3 craving Wretch is s 
But Heaven is ki © Hand i 
. A fit Supply for Nature's ſober Wants: 
She ask not much, yet Men preſs blindly on, 
— or the more to be undone : 
By Luxury the Rapine's force maintain, 
What that ſcrapes up, flows out in in Luxury again. 
And to be ſquander'd, or fo raiſe | | 
: Is the great only Uſe of an Eſtate. 


Liban. Declam. IX. Is not M, | imal, J - bu in rea | le? 5 
5 s an a Mild and Peaceable Animal, þ jet ae Winds wi 2 inraallty Souge ext inane For 


of Lions undertaking an Expedition againſt Lions? When do Wild Beafts war againſt their own Ki 


40 we find amongſt them 2 What Breach of Covenants ? What Perfidiouſneſs and Avarice, what Inſatiable Love of Riches ? What In 


temperance, what Adultery can we lay to their Charge ? 


Ch) Add. Charron Ot Wiſdom, B. c. 31. n. 12. & c. 3 
(% Add. Arifele's Problems Seft. 29. Queſt. 7. Plin. 


— 7 Imice are to be 


. 


A. II. : 
; . Hiſt, I. 18. Proeme. J1amblichs ; 
— — with — — e ine he geg Law, i an imp 
* er more Injury and D if every Man led « ſeparate Li Ont 

— admitted ar it were for Sovereigns among ft Men, without the Government 
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equally zealous in giving the Preference to his 
own Opinion and to his own Poſſeſhons (4). Nor 
are all mov d with a ſimple and an uniform De- 
ſire, but with Propenſions as vaſt in their Num- 
ber, as they are various in their Mixture and 
Compoſition. Nay, the ſame Man is very fre- 
quently unlike and unequal to himſelf, and what 
he molt eagerly defir'd, he ſhall at another time 
molt ſtrongly abhor: 


no curarum flulluat eſlu, 
Atq; animum nunc huc celerem nunc droidit illac; 


In parteſq; rapit varias, perqz omnia verſat (a). 


This way and that he turns his Anxious Mind; 
Thinks, and rejects the Counſels he defign'd. 
Explores himſelf in vain through ev'ry part, 
And gives no reſt to his diſtracted Heart. 


Mr. Dryden. 


Neither is there a leſs difference in their Studies, 
their Inſtitutions, and their Inclinations to im- 
loy and exert their Vigour of Mind, as appears 
rom the numberleſs Profeſſions, and the endleſs 
Methods of Living (b). Now as the more 
Voices there are, the more harſh and unpleaſant 
would be the Sound, unleſs they join'd in Con- 
ſort and Harmony; ſo would Human Lite be no- 
thing elſe but Noiſe and Confuſion, were not 
the jarring Diſſonance compos d and ſwectned by 
Law, and turn'd into a Mufical Agreement. As 
things ſtand, this exceeding Variety of Parts and 
of Viſpoſirions, is at the ſame time an Orna- 
ment and an Advantage to Mankind; fince when 
it is thus rightly temper'd, there naturally re- 

ſults from it ſo admirable an Order and Grace, 
as could not have been produc'd by an Univerſal 
Likeneſs. And beſides, there was likely to be 
much leſs claſhing and Conteſt in ſo vaſt a Mul- 
titude, whilſt their various Humours and Incli- 
nations led them to quite different Objects of 
Choice. The fame wiſe Counſel Providence 
ſeems to have us'd in ſpreading ſo wonderful a 
Diſtinction of Features over the Faces of Men. 
For ſince difterent Offices are to be diſcharg'd, 
and different Behaviour to be us'd towards dit- 
ferent Perſons, there would ariſe a moſt wild 
and fatal Diſorder, if all Men exactly reſembled 
one another, and could not be diſtinguiſh'd but 


by Artificial Marks, which would be liable to 
o many counterfeiting Cheats (c). And there 
lies this farther Secret in that Natural Diſtin- 
ction, that one Face pleaſes the Fancy of one 
Man, and one ſeems more agreeable to another - 
ſo that out of the Univerſal Stock, every Man 
may chuſe what he thinks moſt beautiful, and 
what may engage his Affection with the ſweet: 
eſt Comfort and Delight. 
VIII. Befidesall this, it was inexpedient for 
Man to live without Law upon account of his 
exceeding Weakneſs; which is our laſt Reaſon. 
A few Days will ſet a Brute Creature in a Con- 
dition of prong for himſelf; nor is he inany 
reat need of the Company of others for his Af. 
ſtance and Support. But Man from his firſt 
coming into the World, undergoes a long and 
tedious Courſe of helpleſs Infirmity (d). What 
a length of Years is requir'd, and what diligence 
of Information, to enable him by his own 
Strength to accommodate himſelf with Food and 
Clothing? Let us ſuppoſe a Man bred up by 
another, juſt ſo far as to be able to walk, and 
without hearing a Word ſpoken, infomuch that 
he ſhall be deſtitute of all Inſtruction and Diſci- 
pline, and enjoying no Knowledge, but ſuch as 
ſprouts naturally from the Soil of his Mind, 
without the Benefit of Cultivation. Let us ſup- 
= the fame Man to be left in a Wilderneſs or 
larr, and entirely depriv'd of the Company 
and of the Aſſiſtance of others. What a wretch-' 
ed Creature ſhould we at laft behold! A mute 
and an ignoble Animal, Maſter of no Powers or 
Capacities any farther than to pluck up the 
Herbs and Roots that grow about him; to ga- 
ther the Fruits which he did not plant; to 
quench his Thirſt at the firſt River, or Fountain, 
or Ditch, that he finds out in his way ; to creep 
into a Cave for Shelter from the Injuries of Wea- 
ther, or to cover over his Body with Moſs and 
Graſs and Leaves: Thus would he paſs a heavy 
Life in moſt tedious Idleneſs; would tremble at 
every Noiſe, and be ſcard at the approach of 
any of his Fellow Creatures, till at laſt his mi- 
ſerable Days were concluded, by the Extremity 
of Hunger or of Thirſt, or by the Fury of a Ra. 
venous Beaſt. That Mankind Wee do not 
paſs their Age in a more forlorn and a more de- 
plorable Condition than other living thing, 
is owing to their Union and Conjunction, to their 


— — — 


Philemon in Stobews. Speech 2. If a Man ſhould get together thirty thouſand Foxes, he'd find that they not only have ! 


one Nature, but all one Method and Tenour of Life. But among ft 


US, as many Bodies are there, ſo 


ways of living may we 


diſcover. F LIN. PAN. There are no things in the World more likely to diſpleaſe all, ID & done with the Aim of 


aſing all. 


(a) Virg. En. 8. v. 19. Add. Charon de la Sageſſe. I. 1. c. 38. 
| The Bar's but One, 


(% Quintus Calaber, I. I. 


: From which we ſtart, but various Ways we run. 


77 Add. D. Cumberland. de I. N. c. 2. C. 28. 
Cd) Quintilian Dedam. 


b i 306. The Frailty of Human Nature 
their Toung immediately after the Birth, a ſlanding on their Feet, and ſceking 


appears moſt in its beginning and early Growth. The Beaſts ſet 


the Dugg : But we are forc'd to take upthe wh 


ant, and to protect him from the Cold : And after all this Nicety and Care, it is not unlikely, be may die between the Arms 


Inf, 
the Parents and the Bojom of the Nurſe, © Theverit, lch ll. 26. 


"An . Ae ime Grit ty Emre bl 


Add. Plin, N. H. I. 7. Prafat. 


Rv Reaven made Min #0 be a Help to An. 
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Intercourſe with the other Partners and 
— of their Nature. The Divine Saying, I. 


cence of ating, was diſag ble to the Condi- 
tion and to the Dignity of Man. Theſe Perſons 


not good for Man to be alone, is not to be re- only (lays be (e), who live in Obedience to Rea- 


ind to Matrimony; but ſeems to. bel 
— to an 2 other Men. 
now without Law, tis impoſſible chat any So- 
ciety ſhould be either introduc d or 8 
uently 


in th and Quietneſs. And con , 
unleſs Man had been defign'd for rhe baſeſt and 
the moſt wretched part of the Animal Creation, 


it was not by any means convenient that he 
ſhould live looſe from all Direction and Obli- 
gation of Law. Plutarch's Philoſophy could 


teach him, that a general and unbounded Li - 


bib. 26 5. as rob es 


in Jon, are worthy 
at /rve as t 


to be accounted Free. They alone 
will, who have learnt what they ought 
to will. Thoſe who grove the Reins to unworthy 
praftices and purſuits, uſe an imaginary Freedom, 
to 2 a real Diſſatinactia. 

rom all theſe Remarks it is ſufficiently evi 
dent, that the Natural Liberty of Man, ſuch as 
really and truly agrees to him and not only in an 
abſtracted Sence, muſt always be underſtood as 
guided and reſtrain'd by the Ties of Reaſon, and 

y the Laws of Nature. 


de) De Audit. 
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99 Char. II. 
Of the Natural State of Man. 


J. By the Natural State of Man in on gon 

LD ſent Enquiry, we do not mean that Con- 
dition which is ultimately defign'd him by Na: 
ture, as the moſt perfect and the moſt ble; 
but ſuch a State as we may conceive Man to be 
plac'd in by his bare Nativity, abſtracting from 


all the Rules and Inſtitutions, whether of Hu. | 
of this Natural State, as ſuch as it would he i 


man Invention, or of the Suggeſtion and Reve- 
lation of Heaven; for the Addition of theſe Affi 
ſtances ſeems to put another Face on things, and 
to frame Human Life anew, by an exacter Mo- 
del. By this wide Exemption we do not only 
exclude all the various Arts and Improvements; 
and the Univerſal Culture of Life, but eſpecially 
Civil Conjunctions and Societies, by the intro- 
ducing of which, Mankind was firſt brought un- 
der the d Management of Order and Regu- 
larity. Ih we may be able to form clear and. 
diſtin Notions of this ſupposd State, we will 
firſt conſider ir in iti ſelf, and examine eſpecially 
what Rights and what Inconveniences attend it; 
that is, what would be the Condition of parti- 
cular Men, if there were no Arts or Inventions 
ſer afoot, and no Communities form'd and eſta- 
bliſh'd in the World. And then » We 
will gonſider it zz order to other Men, w 
in this regard it bears the Semblance of Peace or 
of War; that is, whether Men who live in a 


Natural Freedom, ſo as neither to be Subject to 
one another, nor to acknowledge a Common 
Maſter, are likely to prove Enemies. or Friends. 
In this ſecond Conſideration the State we are 
ſpeaking of, is capable of a Subdiviſion, bei 
either full and ab/ſolwe, and ſo bearing an 
regard towards all Men in general; or elſe li- 
mited and reftrain'd, as it has relperk wa 
certain part of Mankind, This double Notion 
of a State, is anſwerable to the double.paauner 
in which we may conſider the Men who are to 


thing but an inarticulate Sound, 
all 


compels it, either as each | particular Man lives 2 
8 


in a Natural Liberty towards all others; or as 
ſome Men have entred into a Society between 
themſelyes, but are join'd to all rhe reſt of the 


World, by no other Ties, befides thoſe of Com 
mon Humanity. | 


II. Now to form in our Minds os lang 
deſtitute of all Arts and Aſſiſtances either invent- 
ed by Men, or reveal'd by GOD, we muſt fancy 
a Man thrown at a venture into the World, and 
then left entirely to himſelf withour receiving 
any farther Help or Benefit from others, than 
his bare Nativity: we muſt likewiſe ſuppoſe 
him to be furniſh'd with no larger Endowments 
of Body or Mind, than ſuch as we can now dif- 
cover in Men, antecedent to all Culture and In- 
formation; and laſtly, we muſt take it for gran- 
8 is not foſter' d under the peculiar 
Care and Concern of Heaven. The Condition 
of ſuch a Perſon could not prove otherwiſe than 
extreamly miſerable, whether 8 "Je 
upon the Earth in lic, or in Maturity of 
Stature and of Strength. If an Infant, he could: 
not but have ſadly periſh'd, unleſs ſome Brute 
Creature had by a kind of Miracle offer d its 
Duggs for his Support; and then he mult ne- 
ily have imbib'd a fierce and ſavage Tem. 


per under the N Education ot Beaſts: 
in Perfection of Limbs and Size, we muſt 
however conceive him Naked, able to utter no- 
| à Stranger to 

ſtitution and Diſcipline, amaz d and ſtart 
led at the things about hi 
— The Admonition of Hunger would make 

i 


and even at his own 


m ſeize greedily on any. thi that was 
Water, and Dens or Trees would afford a Re-. 
tuge 1 tho Injuries of Weathas, . Should wo . 


* 


80 


. Over: 


number of ſuch helpleſs Wretches 
Nature on ſome uninhabited 
Soil, we cannot but think that K. 1 ſo 
long, however continue in a brutal Wildneſs and 
Diſorder, till at laſt, either by their own Wit 
and Experience, or by ſome Hints and Inſtru- 
Qions taken from the 2 of Mute _ 
tures. they would by degrees arrive at tome- 
Method £2 — of Living, and as Virgil 
ſays; 7 0 


— Varias uſus meditando extunderet artes. 
That Studious Need might beat out Uſeful Arts. 


That will eafily be acknowledg'd by any one 
that looks about on the numerous Improvements' 
and Aſſiſtances which we make uſe of in our 
daily Actions, and at the ſame time conſiders 
how difficult it could be fot any Man to invent 
all theſe of his own Head, if he were not put in 
the way by the previous Labour and Guidance 
of others; and how great a part of theſe Orna- 
ments and Conveniences of Lite, would at once 
enter into the thoughts of the Generality of 
Mankind. Hence it isn Wonder that the Hea- 
then Writers, who underſtood not the true Ori- 

ine of Men as deliver'd in the Holy Scriptures, 

ould make fo foul a Repreſentation of their 
Primitive State, 


Quum prorepſi imis animalia terris 
Alara & (ia aol ch glandem atq, cubilia prenſant 
Unguibis & pug nis, dein fuſtibus atq; ita propter 
Pugnabant atmrs que poſt fabricaverat 1ſus. 
Donec verba quibus voces cenſuſq; notarent 
Ami naq; inbenere; debinc abſiſtere bello, 
Oppida ca perunt munire & condere leges, 
Ne quis for eſſet, neu latro, neu quis adulter. 


When the fitſt Fathers of our Human Brood, 
_ and Dumb crawPd from the _ Mud, 
A War _ with Nails, and Fiſts, and Heads, 
For Acorn Banquets, and for Leafy Beds. 
Cudgels came next in Play; and riper Hate 
Arm'd them with ſurer Inſtruments of Fate. 

At length their Voice grew Index of their Thought, 
—＋ to name the 0 for which they fought. 


ſuppoſe a 
— togetlier by 


ow Rage began to cool, and Force to ceaſe, 
And General Parlies work ' d a Gen'ral Peace. 
Towns roſe, and Laws were ſettled to remove 
Invading Thefts, and check Licentious Love. 


This is Horace's Deſcri and we ex · 
pet̃t a 2 og: - 


Et genus bumanum mult fuit illud in arvis 
Durius ur decuit Tellus quod dura credfſet. 


Sponte ſud, ſaris id placabat pettorg-donum ; ' 
Chandler inter 7 querens | 

ſedare ſaim fluvii ſomeſg, vocabant. © | 
Neo dum res Eni ſcibant tralare, nec uti 


uod fol atg; imbres dederant, quod terra ertarar 
7 The moſt they dreaded was the furious Beaſt, 


They livd in 


Or Mutual Lift did p 


Sed nemora atq; cavos montes Hylvaſq; colebant. 
Et frutices inter condebant 3 membra, 
Verbera ventorum vitare imbreſq,. coatt. 
Nec commune bonum poterant ſpettare, nec ullis 
Moribas inter ſe ſcibunt nec legibus uti. 
uod cuique obtulerat prædæ fortuna, ſerebat, 
Spomte ſud ſibi quiſque valere & vrvere doll us. 

t Venus in Hyluis jungebat corpora amantum, 
Conciliabat enim vel mutua quamque cupido, 
Vel wiolenta viri vis atqʒ 8 22 


lud erat cure — Secla ferarum 
Infeftlam miſeri faciebant ſepe quietem. 


Inde caſas poſiquam ac pelles ignemg; parirun ; 
Et mulier conjuntta viro conceſfit in unum, 
Caftag, private Veneris connubia leta— 
Cognita ſunt, prolemq; ex ſe videre creatum. 
Tum genus Pumanum primum molleſcere capit : 
; 204 enim curavit ut alſia corpora frigus 

on ita jam poſſent cæli ſub tegmine — 
Et Venus imminuit vires; pueriq, parentum 
Blanditiis facile ingenium fregere uperbum. 
Tunc & amicitiam ceperunt jungere habentes 
Finitima inter ſe, nec cædere nec violare : 
Et pueros commendirunt muliebreq; ſæclum, 
Vocibus & geſtu cum balbe ſigniſicarent, 
Imbecillorum eſſe £quum miſerier omnium. 
Non tamen omnimodis poterat concordia gigni, 
Sed bona mag nag; pars ſervabant federa caſti; 


Aut genus bumanum jam tum foret omne peremptun 


Nec potuiſſet cap crop <ae ſæcla propago. 


At varios lineuæ onit us natura coegit | 
Mitiere, & utultas expreſfit nomina rerum, &c. 


Then Man was bard, as hard as Parent-Stones, 
And built on bigger and on firmer Bones. 


Contented they with the poor eaſy Store 
That Sen and Earth beftow'd, they wiſh no more 
Soft Acorns were their firſt and chiefeſt Food. 


When thirſty, then did purling Streams invite 
To ſatishe their eager Appetite. 4 


They knew no uſe of Fire to dreſs their Food, 
NoCloaths, but wandred Naked thro* the Wood. 
Groves and Caves confin'd, 
Meer ſhelter from the Cold, the Hear, and Wind. 
No fixt Society, no ſteddy Laws, 
No publick Good was ſought, no Common Cauſe. 
But all at War, each rang'd, each ſought his Food, 
=> Nature taught to ſeek his Private Good. 
hen to renew frail Man's decaying Race, 
pt them to embrace, 
Or elſe the greater Vigour of the Male, 


Or ſome few treacherous Preſents did prevail; 


Some Acorns, Apples ſome, ſome Pears beſtow, 
The thing the ſame, the Price was leſs than now. 


For thoſe 'th* dead of Night did oft moleſt, 


And lengthen into Death a. fe maet, 
But when they built their Hutts, when Fire began, 


And Skins of murther'd Beaſts gave nag" | 
| en 
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ſpend the ſharp Seaſon in Caves, and ts lay up a Stack 
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re One to One confin'd in chaſt Embrace 


joy d ſweet Love, and ſaw à num rous Race; 
112 ye ew ſoft, the Temper of his Mind 
Was chang d from rough tomild,trom fierce to ind. 
For us'd to Fire, his Limbs retus'd to bear 
The piercing Sharpneſs of the open Ait: i 
Luſt weaken d him; and the ſweet Playing Child 
Tam'd his Wild * _ _ whack 
Then Neighbours by degrees familiar grown, 
Made Leagues and 5 each ſecur d his own. 
And then by Signs, and broken Words agreed, 
That they w a 
Defenceleſs Infants, and the Female Train; 
A Right which Pitty urg d them to maintain. 
Tho' this fixt not an Univerſal Peace, 
vet many kept theit Faith, and liv'd at eaſe; 
Or elſe, almoſt as ſoon as it began, 
The Race had fall'n; this Age ne'er ſeen a Man. 
Kind Nature power of framing Sounds attords, 
And theſe at length convenience turn d to words(f). 


Mr. Creech. 


However fabulous theſe Accounts appear, yet 
ſo far the Authors of them were in the right, 
that upon ſuppoſal of ſach an Origine of Man- 
kind, the Face of Nacure would have born all 
theſe Features which we now eſteem ſo mon- 
ſtrous and extravagant. In the ſame manner be. 
ing ignorant of the State of Paradice, they 

les themſelves in making Deſcriptions, of a 
— and conſtant Tempexateneſs of Air, and 
of 4 ſpontaneous Fertility of the Earth, in the 
Firſt and the Golden Age of the World. uſe 
thay thought it impoſſible, that Human Race 
could have been preſerv'd, as according to their 
Notion they were produc'd, if the Weather and 
the Seaſons had been then as changeable and as 
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d keep, preſerve, defend, and feed and 
to ſeek their Fortunes in a State of 


heeding one another. 


unſteddy as now, and if the ſupport of Food 
had not been more eaſy to procure (g). And 
indeed, tho* it is elear from the Authority of 
Scripture, that the Primitive Mortals by the Di- 
vine Direction and Affiſtance arriv'd at a very 
early Knowledge of the moſt neceſſary Arts, 
which they daily improv'd and increas d by their 
own Induſtry and Application; yet rhe Condi- 
tion of Men had been moſt deplorable and baſe; 
if no Societies had been ſer on foot, bur every 
one 7 a ſeparate Prince in his own Family, 
and ſufferd his Children, when once grown up, 

atural Li- 
berty. And then we might pronounce of all 
Mankind, as Euripides does of the Cyclops, they 
wou 


Niuus, dxzes d, s Adels ddyde. 


as Wandring Swains, never bearing, and neuer 
Hobbes has been lucky 
enough in painting the Inconveniences ot ſuch a 
State. Out of Society (ſays he (b) we are de- 
fended only by our ſingle Strength; in Society, by 
the Strength 4 all. Out of Society no Man 1s 
Sure to keep Poſſeſſion of what his Induſtry bas 
gain d; In Society every body is ſecure from that 
danger. To conclude, out of Society me haue the © 
22 Paſfions, War, Fear, Poverty, Fiitbi. 
neſs, Barbarity, Ignorance and Wildneſs : In So- 
ciety we have the Sway of Reaſon, Peace; Security, 
Riches, Decency 2 Company, Elegancy, 
Knowledge and Benevolence (i): And I believe 
there cannot be a more effectual way found out 
to ſilence the Complaints and Murmurs of the 
Common People, when they - pretend to find 
fault with the Miſcarriages and the fitions 
of the Government, than if we would lay be- 
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G) We have much the fame Story in Proſe from Ddr. Sir. I. I. e. 8. They tell ns, that Men at thelr firſt Origie led an 


Irregular Life, in the manner of Beaſts ; ſcattering themſelves about in ſearch of Food, which was 
being infeſted on every ſide with the Wild Beaſts, they learnt by U 
Security of Mutual Affiſtance ; and fore d ih Fear to unite in Society, they came 
e any Inventions 3 5 ſupported Life with great Lalour and Trouble; be- 
, . e 
ing ignorant of Stores and Proviſions, they negleFed to ſecure ſo much 
* periſh'd in the Winter, by Hunger and Cold. 
n and finding out the Uſe of Fire and other Comforts and Sup- 
vantages of Living. 
Nature to have been once ſach, that Men, in thoſe Days, before the Settlement of Natural or of 
Civil Laws, wandred ſeparately about the Fields, and poſſeſt d no more than what 


Herbs, and the Fruits which grew of their owh accord, But 


Figure and Shape. The firſt Men, bef: 
ing, as yet, deſtitute of Cloaths, Dwellings, un 
Stenance. And thus many 


ports, they began to introduce many Arts, and many 
you does not know the Condition 


Wounds and $ 
Courſe, the only diſtinguiſhing Marks are Law and Violence. 


n Supic 


\ of 
T0 diſtant 


And cloſe Abodes, to skreen us from the 


Skies; and Sails to wing our 
© gh Globe in Trade, 


preſented them by the 8 
ſe t 
acquainted by degrees with their Similitude of 


Fire, and Strangers to all Sweet and Regular Food, 

the Fruits of the Earth as was requiſite for neceſſary Su- 
But being afterwards infirufted by Gradual , to 
Add. lib. 1. c. 


43. Cicero pro P. Sectio. Who 


they could get or keep, by Mutual Force and 


langhters. Now between our preſent way of fr 70 with 4 and that ride and Barbarous 


I praiſe the Generous Powers, that fenc'd our Life 
With Rules and Graces from the Lawleſs Herd; 
df, ay bento age next a T 
Soul's Interpreter ; and Fruit for 
And kindly Rain to breed a future Store: 
threa 


[t is a General Cuſtom with the Poets to attridute to the Gods, the Invention of all things uſeful in Human Life. Vid, Oi. 


Halient. |. 2. v. 16, &c. 


e) Vid. Ovid. Metamorph. I. f. © os; Virg. Georg. 11. v. 336. Lacret. I. 3. 11 1 
Nature whilſt New no crucl Cold brought 


At nnvitas mundi nec frigora dura ciebat, 
Nec nimios eftus nec magnis viribus auras. 
de cee c. 10. 6. 1. 


Neighbours the Thraciens, 


(1) Comp. Pohb. 1.4. c. 48. Where he relates the Miferies of the Byrnes, cacaſion'd by 


Nor Raging Heats ; nor arm'd the ſtormy North, As 


= 
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fore them a true Proſpe& of the Miſery and 
Confuſion which attends a Natural State. Which 
trouble thoſe Perſons had certainly a right No- 
tion of, who brought it intoa Proverbial Saying, 
that unleſs there were ſuch things in the World 
as Courts of Fuſtice, Men would ;nfallibly devour 
one another. 


III. What kind of Rights attend Men in a 
State of Nature we may eafily gather, as well 
from that Inclination common to all living things, 
by which they cannot but imbrace and ptactiſe 
with the greateſt Readineſs and Vigour all poſh- 
ble ways of preſerving their Body and their Life, 
and of overcoming all ſuch things as ſeem to 
drive at their Deſtruction ; as from this other 
Confideration, that Perſons living in ſuch a State 
are not ſubject to any Sovereignty or Command. 
For from the former Reflexion it follows, that 
Men plac'd after this manner ina Natural State, 
may uſe and enjoy the Common Goods and Blel- 
ſing, and may act and purſue whatever makes 
for their own Preſervation, while they do not 
hence injure the Kight of the reſt. From the 
latter Suppoſition it is clear, that they may uſe 
not only their own Strength, but their own fudg: 
ment and Will (provided they are form'd and 


guided according to the Law of Natute) for 


rocuring their own Defence and Safety. And 
in this reſpect likewiſe, the State we are treating 
of has obtain'd the Name of Natural Liberty; 
in as much as, antecedently to all Human Pact 

and Deed, every Man is conceiv'd to be perfect 
ly in his own Power and Diſpoſal, and not to be 
controll'd by the Pleaſure or Authority of any 
other. On which account too, every Man may 
be thus acknowledg'd equal to every Man, fince 
all Subjection and all Command are equally ba- 
nifh'd on both ſides. According to this Tempe- 
rament, we ought to correct and explain thoſe 
Aſſertions laid down by Mr. Hobbes, in the Be- 
ginning of his Book de Cive, That the firft Foun- 
dation of Natural Right, is the Liberty 
each Man bath, 10 preſerve, as far as be is able 
bis own Life and Limbs, and to apply all bis En- 
deavours towards the guarding bis Body from 
Death, and from Pains. From which it follows, 
Thar /ince tis in vain to have 4 Right to an End, 
if one has not likewiſe a Right to the Means, there. 

re every Man bas a Right of uſing all Means, 
and of doing all Aﬀions, without which he cannot 


”m_ and enſure himſelf. But now fince in a 


atural State no Man is ſubject to another as to 
a Superior, to whoſe Pleaſure his own Will and 
Judgment ſhould be ſubmitted, hence every man 
is by Natural Right a Fudge, whether the Means 
which he uſes and the Aﬀions which he performs, 
are e to the Preſervation of bis own Life 
and Limbs or 


> the other not having ſubjected his Will and 
udgment to hir Controll, may ſtill judge of 
this Advice, whether it be proper and tent 
to be follow'd or not. And therefore he 
perhaps do as he was ad visu, 


men it will not be for the ſake of the Counſellor, 


but becauſe he himſelf approves of the Propoſal , 


which 


not. For altho' in this caſe one 
Man ſhould pretend to give Advice to another, 


means a fa 


and conſequently he will at laſt act by the De- 
termination of his own Judgment. From all 
which he concludes, That Nature har given 10 
every one a Right to all things; that it, in 4 
mecr Natural State, or before men bad bound 


themſelves to one another by — Covenants, 
t 


it was lawful for every one, to do all things what. 
ſoever and againſt whomſoever he plear'd ; and 10 
poſſeſs uſe, and enjoy all that he would or could, 

Vhence il may be underſtood, that in a State of 


Nature, Profit or Utilty is the Means of Right. 


Which Notions however Paradoxical they ap- 


pear at firſt View, yet no Man can fairly draw 


trom them a Licence of doing any thing to 4 
Perſon, who conſiders that Habe even in this 
State of Nature ſuppoſes a Man Subject to the 
Laws of Nature, and to the Government of 
ſound Reaſon. But ſince ſuch an unbounded and 
_ Licence could never by any Man in his 
its, be thought a likely Means for the laſting 
Preſervation of himſelf, we muſt preſume that 
it was never granted or intended by Nature. And 


ſuppoſe ſome Man ſhould be fo extravagant as 


to endeavour the putting it in Practice, it's plain 
his Experiment would turn in a high manner to 
his own Prejudice and Miſchief; So that the 
only fair Senſe of Hovbes's Principle is this; the 
things which make for the Preſervation of Men, 
Nature has laid in common, before they have 
divided them amongſt themſelves by Covenant: 
And he that has no Superior, may by the Dire- 
tion of his own beſt and ſoundeſt Reaſon, do 
any thing that is truly conducible to his laſtin 

_ But if that Philoſopher really 2 
his Words, with the ſame Harſhneſs and the 
{ame groſs Appearance which their Countenance 


bears, and to reject our kind and favourable In- 


terpretation; the Fault is his own, and let him 
ſhift how he can, to eſcape the perpetual Cen- 
ſure and Reprehenſion of Wiſe Men. This is 
evident, that the Author of the Theolagico Poli. 
tical Treatiſe, who goes commonly by the Name 
of Spinoſa, has deſcrib'd that Right of all! Men 
to all things which attend a Natural State, in 
moſt horrid and barbarous Terms; and therefore 
it may not be improper to take the Trouble of 
diſcuſſing his Notions on the Point. By the Right 
and Inſtitution of Nature, he underſtands nothing 
elſe, but the Rules of the Nature of every Ind: 
vidual thing, according to which we concerve eve. 
ry one of them to be naturally determin d to a cer. 
tain manner of Exiftence and 7 Operation. For 
NN Fiſhes are naturally determin d to ſtoim, 
and the bigg 1 to eat the leſſer; and there- 
fore Fiſhes by the higheſt Natural Right, poſſeſs 
the Water, and by the ſame Right. the larger 
kinds of them prey on the ſmaller. Here it is ob- 
ſervable, that by the Term of Right, he does not 
expreis any Law directive of an Action, but only 
the Power of Qing, and what may be done 
without Injury, and that therefore tis by no 
tuſion-z that one ought neceſſa 
rily to do all thoſe things, which one has a Right 
of doing. Farther, as it is an improper Accep- 
tation of the Term of Natura] Law, to make it 
denote that according to which every thing _ 
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by a certain and a determinate manner, ſo is ir 
likewiſe improper to apply the Name of Right 
to that Power and manner of acting which ap- 

rs in unreaſonable Beings: For he alone can 
be oy ſaid to have a 50 of acting, who 
acts on previous Reaſon and Deliberation. He 
proceeds to tell us, that Nature abjolutely confi- 
der'd has the bigheſt Right of doing whatever it 
can; that is, that the Right of Nature extends 
it ſelf as far as the Power of -Nature : For the 
Power of Nature 1s the very Power of GOD, who 
hath the bigheſt Right to all things. Here, it by 
Nature abſolutely conſider d, he mean GOD in 
Conjunction with all created things, we grant 
his Aſſertion, and willingly acknowledge. in 
GOD the higheſt Right to all things, yer ſuch 
a Right as is ſuited to the Perfections of his 
Eſſence, But if / Nature he underſtand the 
Univerſity of Created Beings, as contradiltin- 
guiſh'd to the Creator, then we deny the Power 
of Nature to be the Power of GOD himſelt, or 
that theſe two Powers have the ſame Latitude 
and Extent. The Power of Nature is indeed 
produc'd by GOD, but not in ſuch a manner as 
to exhauſt all the Power of the Divinity, but 
to contain it ſelf within the Bounds preſcrib'd 
by its Author. His next Inference runs thus, 
Since the univerſal Power of all Natute is no- 
thing elſe but the Power 7 all the Individuals 
raken together, it follows that each Indroidual has 
the bigheſt Right to all things that it can compaſs, 
or that the Right £ each Individual extends it 
ſelf as far as the determinate Power of the ſame 
Individual. But zis beyond me to aporovng 
the Concluſiveneſs of this Argument, The Power 
of all Nature is the Power of all the Individuals 
together, therefore each Individual has the higbeſt 
Right to all things. For is it not rather true, that 
each Individual has a certain and definite Share 
or Portion of Right; and that therefore no par- 
ricular Individual can fairly arrogate to it ſelf 
that Right, which is proper to all, as they make 
up one Univerſal Nature. He adds, And becauſe 
it is a ſupreme Lat of Nature, that every thing 
endeavour as far as it is able to continue in its 
own State, and this not with any regard or reſpett 
10 other things, but only to it ſelf, hence it fol. 
lows, that each Individual has the higheſt Right to 
this advantage ; that is, to exiſt and to operate 
as it ic naturally determin'd. Here, beſides that 
Law of Nature is us d in an improper Sence, it 
is apparently falſe as to Men at leaſt, that theit 
Nature is ſo determin'd, as to make them en- 
deavour their own Preſervation and Continuance 
with reſpect to themſelves only, without any 
Care or Confideration for others. Properly ſpeak- 
ing, thoſe things are ſaid to be naturally deter- 
min'd which are tied to an uniform Method of 
acting, and are ſo contra-diſtinguiſh'd to Free 
Agents: And therefore Men as to thoſe Actions 
which are left to their own Guidance and Dire- 
Qtion, are determin'd to certain Ways and Cour: 
ſes not by Nature, but by ſome Law; and con- 
i:quently they are not preſently inveſted with a 
Right of doing all things within the reach. of 
their Natural Powers and Abilities. But the 


Vanity of ſuch Reaſonings will more fully ap- 
pear, if diveſting them of their dark rurnings 
and Intricacies we thus clearly propoſe them; 
GOD has the Righteſt Right to all things; the 
Power of Nature is the Power of GOD, there- 
fore Nature has a Right to all things: But the 
Power of Nature is the Power of all the Indi- 
viduals together; therefore each Individual has 
4 Right to all things. Let any Man judge whe. 
ther the Connexion in this Argument be juſt of 
not. Spinoſa very falfly declares, that in this 
point no Gere ought to be made between Men, 
and the other Individuals of Nature; (ſirce the 
Queſtion can be only underſtood concerning the 
Right of Men :) Nor between Men who under. 
ſtand and exerciſe Reaſon, and thoſe who do not; 
nor between Men in their Wits, and Fools and 
Madnen. For, as to the firſt part of this Aſſer- 
tion, the Queſtion of Right ought not to proceed 
but about the Right of Men. And as to the 
latter part, altho' ſome Men may have a quicket 
and ſome a ſlower uſe of Reaſon, yer whoevet 
has any uſe at all of that Faculty may at leaſt 
underſtand thus much, that in order to his own 
Preſervation he has no need of an unlimited 
Right to all things, and that therefore ſuch a 
Right doth by no means belong to him. As fot 
thoſe who have no manner of uſe of Reaſon, 
twould be frivolous to difpute about their Right; 
nor from the unhappy Circumſtances of diſeas'd 
Perſons, can we pronounce any thing about the 
Natural Condition of Mankind: Nor is it im- 
ſible for any one of theſe poot Creatures to 
preſerv'd otherwiſe than by a Right to all 
things. The Reaſon which he ſubjoins is equal- 
ly vain and fruitleſs, For whatſoever any thing 
alle by the Laws of its Nature, it alte with the 
higheſt Right; in as much as it alls as it is b 
Nature determin d, and cannot do otherwiſe. Bæ. 


cauſe we deny Man when he acts by the Laws 


of his Na ture, to effect a Right to all things, of 
to be determin'd by Nature to the Exerciſe of 
any ſuch Right. Spinoſa's Concluſion therefore 
is falſe, Amongſt nen, as they are conſider d to 
live only under the Command of Reaſon ; he who 
is not come to a Knowledge of Reaſon, or who has 
not yet acquir'd a Habit of Vertue, doth as well 
7 the bieheft Right live according 10 the Laws of 

is Appetite, as he who diretts bis Life by the 
Laws of Reaſon. That is, as a miſe Man has the 
higheft Right to all things, which Reaſon ſuggeſts, 
or according to the Rational Laws 4 wing; ſo an 
ignorant and ſenceleſs Perſon has the higheſt 
Right to all things which his Appetite effetts, or 
according to the Laws of living by Appetite. But 


now. the Natural State or the Command and 5 


Dominion of Nature, ſuppoſes Reaſon in Men, 
nor are other Laws preſcrib'd to the ſagacious 
and _— —_ ple. re Subj are go- 
vern'd purely ppetite, are Subjects incapa- 
ble of Right or 1 But when the Appetite in 


Men proceeds contrary to their Reafon, they are 
ſo fir tak living by any Right, or by ws, 
that they are continually guilty of ing 
the Laws. The Corollaries which he deduces, 
are no truer than the Premiſes, The Natural 
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Right of each Man is not determin'd by ſound Rea- 
ſon, but by Deſire and by Power. For all Men 
are not naturally determin'd to operate according 
to the Rules and the Laws of Reaſon , but on the 
contrary, all are born ignorant of all things, and 
before they can attain to know the true and rat io- 
nal way of living, and acquire the Habit of Vir. 
Tue, a great part 


Nanding all this, they are in the mean time bound 
to live, and to of (pr og themſelves to the beſt of 
their Power ; and this Obligation is fulfill'd by 
obeying the ſole motion of their Appetite, ſince 
Nature has yet given them no other Guide, deny- 
ing them the pA Power of living by ſound Rea- 
fon ; and therefore they are no more oblig'd to live 
2 the Laws of true Senſe and Fudement, than a 
t is oblig dtoliue by ſuch Laws as are proper only 
to the Nature of a Lion. For to make a Man 
oblig'd to live according to Reaſon, it is not ne. 
ceſſary that he ſhould be naturally determin'd to 
act according to the Laws of Reaſon, that i 
that he ſhould not be able to act otherwiſe ; bu 
it is ſufficient that he have ſo much Natural 
Power, as may enable him to abſtain from bring- 
ing Injuries and Troubles on other Men; than 
which nothing in the World can be more eaſy. 
Neither is the manner and method of preſerving 
himſelf ſo very difficult and laborious, as to 
make him ſtand in need of a Right to all things. 
And then from him who thro? defect of Age is 
yet in abſolute Ignorance, none can require a 
more accurate Direction of his Proceedings, than 
is conſiſtent with his low Capacity, and his ſmall 
and feeble Efforts of Reaſon. But that what is 
done in this State of Simplicity may not prove 
very hurtful or troubleſome to others, Nature 
has _— provided; by giving it fo little 
Strength of its own, and by commending the 
Care and Guidance of it to thoſe of Maturer 
Years. The following Inference is as falſe as the 
former. Whatſoever therefore any one, conſider d 
only under the Command and {Firs Hos of Nature, 


ſhall judge convenient _=_ himſelf, either by the 
Direttion of Reaſon, or by the Impulſe of his 
Paſſions, this by the bigheft Natural Right he may 
__ and may ſeize upon by whatever be can, 

ether by Force, or by Fraud, or by Entreaty, 
or the eaſieſt way he can think f; and => 

ntly be may reckon every one his Enemy, who 
would hinder him from Jatisfying his Inclinations. 
As alſo this, Whence it follows, that the Right 
and the Inſtitution of Nature, under which all 
are Born and the moſt part Live, is averſe to 
nothing, beſides that which none can deſire, and 
which none can hinder , not to Contentions, not 


to Hatred, not to Anger, not to Deceit, nor abſo. 


lutely to any thing which it's poſſible for the . 
tite to Ja we. "This Aten it applied to Men 
is man ly falſe and abſurd. But if it in- 
cludes all Living Creatures, and be meant in 
this Sence, that there is no way or manner of 
Selt-Preſervation, which ſome Animate Being 
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their Age, (altho they haue 
been well educated) paſſes away ; and yet notwith- fit 


doth not follow and make uſe of out of Natural 
Inſtin&, then it is nothing to the purpoſe; ſince 
the only Queſtion is whether Men have ſuch a 
Right to all things as they may uſe againſt all 
other Men. But that Shin intended the latter 
Sence is evident by what follows; And no won. 
der, for Nature is not reſtrain d to the Laws of 
Human Reaſon, which concern only the true Pro. 
and Preſervation of Men; but comprehends 
an Infinity of other things, which fall under the 
Univerſal Order of all Nature, of which Man 
18 but a little part. He afterwards confeſſes, 
that it is more convenient for Men to live 
according to the Laws and infallible DiQates 
of Reaſon, which point out their true In. 
tereſt and Advantage. But then what occaſion 
was there for the feigning __ a Right, as 
Man, if he intended to be ſafe,- muſt neceſſarily 
relinquiſh ; while other Animals which exerciſc 
a kind of Right to all things, lie under no ne- 
ceſſity of quitting it for their own Preſervation ? 
Neither indeed, could ſuch an abſurd Abdication 
be neceſſary for Man, upon ſuppoſal, that Na. 
ture had inveſted him with the ſame Right. 

IV. We are ready to acknowledge it for a moſt 
certain Truth, that all Mankind did never exiſt 
together in a mere Natural State; In as much 
as upon the Divine Authority of the Scriptures, 
we believe all Human Race to have proceeded 
from one Original Pair. Now it's plain, thar 
Eve was ſubject to Adam (x); And thoſe who 
were born of theſe Primitive Parents, and ſo on, 
did immediately fall under Paternal Authority 
and under Family Government. But ſuch 4 
State might have befallen Mankind, if, as ſome ll 
of the Heathens believ'd, they had in the Begin- al 
ning of their Being, leapt out of the Earth lik: AY 
Frogs, or had come up from Seed, like C:d1us's 
Human Crop. Which Fable is, methinks, a 
very exact Repreſentation of that State of Na- 
ture, and of that War of all Men againſt all, 
which Hobbes would introduce; where 1 


— 


| — uit omnis turba, ſucq; 
Marte cadunt ſubiti per mutua vulnera fratres. 


Rage hurries all; and in ſo Blind a Fray, 
The ſudden Brothers fall a Mutual Prey. 


A State of Nature then did never naturally 
exiſt, unleſs qualified, and as it were in part ; 
namely, while ſome Party of Men join'd with 
ſome more in a Civil Body, or in ſome Confede- 
racy like that; but till retain'd a Natural Li. 
berty againſt all others. (Tho? it muſt be own'd 
that the more and the ſmaller thoſe Societies 
were, into which Men at firſt divided, the neat- 
er Approach was made to a meer Natural State.) 
Thus of old when. Mankind were parted into 
diſtin Families, and now fince they are fallen 
into ſeparate Communities, thoſe might have 
been then, and may now be ſaid to live mutu- 
ally in a State of Nature, neither of whom obey 
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the others, and who do not acknowledge any 
Common Maſter among Men. Thus in the Pri- 
mitive Age, when Brethren lefr their Father's 
Houſe, and ſet up particular Families for them- 
ſelves independent from any other, then they be- 
gan to live in a Natural State or Liberty. There- 
tore not the firſt Mortals, but their Offspring 
did actually exiſt in ſuch a State. Now a Stare 
of Nature thus temper'd and qualified is attend - 
ed with none of thoſe Inconveniences, which 
follow a meer Natural Liberty, 9 we 
apply it to Publick Communities: And ſides, 
it paſſes for the higheſt pitch of Honour amongſt 
Mortals, by Virtue of the united Strength of the 
whole Publick Body to acknowledge no Earthly 

ior. So that Common-wealths, and the 
Governours of them, may fairly declare them- 
{elves to be in a State of Natural Liberty, while 
they are furniſh'd with ſufficient Strength to ſe- 
cure the Exerciſe of? hat Grand Privilege. Where- 
as, when Men liv; fin ly in a meer Natural 
State, it is no manner of leaſure or Advantage 
to them to own no Superior; in as much as up- 
on account of their own ſmall Force and Ability, 
their Safety muſt needs be in perpetual Doubt 
and Danger. 

There are ſome indeed who maintain with 
great Eagerneſs, that ſuch a Natural State either 
doth not at all exiſt, or is not rightly call'd Na- 
tural ; and they form their Argument in the fol- 
lowing 
derly Society or Fellowſhip; now there being 
no ſueh thing as Order without Government, it 
follows that there can be no Society without Go- 
vernment, and that therefore (zovernment or 
Command, ought rather to be ſtil'd Natural than 
Liberty. To ſtrengthen this Aſſertion, they al- 
ledge the Authority of Cicero; Nothing (ſays 
he (J, is ſo agreeable to the Right and to the 
Condition of Nature, as Government : Without 
which, no Houſe, no State, no Nation, not Hu- 
man Race in General, not the Univerſal Nature 
of things, not the World it ſelf could ſtand. For 
the World obeys GOD, and the Seas and the Earth 
obey the Superior Frame of the World, and the 
Life of Man, is led in Conformity to the High 
and the Sovergign Law. Hence they bring a ge- 
neral Accuſation againſt Hobbes, for Nen 
ſuch a State under the Name of Natural, as is 
unworthy of Human Nature, and more agreeable 
to that of Beaſts, who are ignorant of Reaſon 
and of Speech. For that all Men ſhould have 
a Liberty of doing, of deſiring, of poſſeſſing all 
things, no Reaſon, no Nature truly and rightly 
Judging can adviſe. Such Inclinations may in- 
deed flow from deprav'd Nature, but cannot be 
the Dictates of right Reaſon, which by deſiring 
Society, doth at the ſame time deſire an Order 
in Society, and by that means cuts off all ſuch 
licentious and irregular Motions. For what Or- 
der can be conceiv'd without tending to ſome 

firſt and principal Point? This firſt and pri cipal 
Point muſt be Government, or the Sovereign 


OI 


manner. Nature inclines Men to an Or- 


Power in Society, without regard to which, no 
Society can be defir'd by Thinking and Seite 
ing Beings. Nature it ſelf inſtructs us, that Go- 
vernment is eſſential to all Society, but that ſuch 
a Liberty as excludes all Government, tends to 
unnatural Confuſion (). , | 
What may be return'd in anſwer to all this 
Proceſs of Argument, is clear from the preceding 
Doctrine. A meer Natural State, is a Ke 
ſentation of Mens Condition abſtracting trom all 
Human Inſtitution ; but doth not ſuppoſe rkat 
Nature intended Man tor ſuch a way of Lite. 


For by the ſame Allowance of Expreſſion, an 


entire 33 of all things may be ſaid to be 
Natural to Man, or to be born with him; with. 
out implying any ſuch thing as that it ſhould be 
repugnant to Nature for Man to acquire very 
high degrees of Knowledge. Beſides, we have 
been ſo cautious as to attribute no ſuch Natural 
Liberty to Man, as ſhall be exempt from the 
Obligation of Natural Law, or of Divine Com- 
mands. But ſuch a Liberty as excludes all Hu- 
man Sovereignty and Superiority cannot be ſaid 
to contradict Nature, any more than it can be 
ſaid to reach as far as Infinite it ſelf. Govern- 
ment indeed is Natural; that is, it was the De- 
ſign of Nature, that Men ſhould conſtitute Go- 
vernments amongſt themſelves. But this doth 
not make it e'er the leſs Natural, that he who 
himſelf bears the Supreme Government and Com 
mand amonglt Men, ſhould himſelf be exempt 
from all other Human Command, and in that 
Senſe ſhould enjoy a Natural Liberty : Unleſs in 
the ſame Order, we can fancy ſomewhat beſore 


the firſt, ſomewhat Superior to the Supreme. 
Upon the ſame account it is in General very 


agreeable to Nature, that he who hath no Lord 
or Maſter, ſhould govern himſelf and his Actions, 
by the Guidance of his Private Reaſon. * 

V. There is a Diſpute of much greater Con- 
ſequence, whether this Natural State, in regard 
to other Men, bears the Semblance of War or of 
Peace: Or which comes to the ſame thing, whe- 


ther they who live in a State of Nature, that is, 


who do neither obey one another, nor own a 
Common Lord, ought to be reckon'd Enemies 
2 themſelves, or quiet and peaceful 

Friends. And here our firſt and chief Buſineſs 


muft be to examine the Opinion of Hobbes, who 


as he calls his meer Natural State not a ſingle 
War, but a War of all Men againſt all, fo he 
maintains, 'that when ſome Men have agreed 
to enter into a Society they immediately quit 
their hoſtile State in regard to one another, 
but ſtill continue it againſt all the reſt of the 
World. Thus in his k de Crive C. 9. F. 3. 
Every Man is an Enemy lo ceny Man whom 2 
neither ſerves nor obeys. (He ought to have added, 
and with whom he has no Common Maſter) And 
again, C. 13. C. 7. The State of Common-wealths 
amongſt themſelves, is Natural, that is "Hoſtile. 
And tho they ceafe to Fight, yet this Intermiffion 
muſt not be call'd a Peace but a Breathing time, 
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(de II. I. 3. 


* 
. — — 
7 * C. * - 
A ” * of 


| during 


—— — ͤ2ä⁴ͤ— 


"LF 


— ** 


Bs Of the Laws of Nature andof Nations. Cav, Il, 


during which each Enemy, obſerving the Motions 
and the Countenance of the other, rate their Se. 
curity, not by Covenants, but by the Strength and 
hens of their Adverſary. He ſhould have 
added, and by their own force (n). He adds in 
his Leviathan, Cap. 13- that War conſiſts not 
in Battle only, or the At of Fighting, but in a 
raft of time, therein the Will to coptend by 
Buttle is ſufficiently known : And that therefore 
the Notion of Time is to be conſider d in 1he Na- 
ture of War as in the Nature of Weather: For 
as the Foul Weather lyeth not in a Shower or t too 
of Rain, but in an Inclination thereto for many 
days together : So the Nature of War conſiſts not 
in aflual fighting ; but in the known Diſpoſition 
thereto, during all the time there is no aſſurance 
to the contrary. Nor indeed was Hobbes the 
firſt Inventor of theſe Notions; for we meet 
with ſomewhat much of the ſame ſtrain in P/a- 
tos Firſt Book of Laws; where when Clinas a 
Cretan is giving the Reaſons why the Law-giver 


of that Country introduc'd 4 great Number of 


Ordinances in Reference to Military Aftairs, he 
concludes Ave, NN woi Sx, &c. By tohich con. 
dul he ſeems to me 10 have accus'd. many Men 
of extreme Folly nd Ignorance, in their not be- 
Ing ſenſible, that all Cities are in a perpetual 
War with all. And that which we call Peace 1s 
no more than a bare Name, while in Reality Na: 
ture has ſet all Communities in an Unproclaim'd 
War againſt one another. | | 
We may obſerv'd by the way, that ſome Au- 
thors have a very unaccurate Explication of this 
reat Queſtion ; while they tell us, that by a 
atural State is underſtood that Condition by 
which we are conceiv'd to live fingly, or out of 
Society; and that this is a State of War, that is, 
of Inclination to poſſeſs what another hath, and 
to drive the Owner from it; ſo that their whole 
meaning-amounts to this, that it Men liv'd with- 
out all Society, they would be engag d in a per- 
petual Quarrel z or, if Men did not lead a So- 
cial Life, they would continue in a State of end- 
*leſs Diſcord. But now here's a 2 * 
priety committed, the oppoſing a State of Na- 
ture to a Social Life; for thoſe who live in a 
State of Nature both may, and ought, and fre- 


quently do, conſent to live Socially. 


But ſince upon this Queſtion rightly ſtated 
are founded almoſt all the Pretzgfions and all 
the Debates which can fall out between the Go. 
vernors of one Common-wealth and their Neigh. 
bours of other Countries or Dominions; we ima- 
gine it will not be loſt Labour, if we proceed 
to a cloſer and a ſtricter diſcuſſion of the Argu- 
ments alledg'd on either hand. 
VI. That the State of Nature then is a State 
of War, Hobbes endeavours in this manner to 
_ demonſtrate. The reaſon why Man is continu. 
ally in fear of Man, and conſequently in a State 
of War with him, he draws from this Princip 
that Men have both the Power and the Will of 
hurting one another. That they have the Power 
of hurting one another, he ſhows by obſervin 
that Men of ripe and ſettled Age. are commonly 
equal in Strength. For tho' one may frequently 
have the Advantage ot another in Bodily Force; 
Let tis poſſible that the Weakeſt may kill the 
Strongeſt, either by ſecrer Machination or by 
Confederacy with others; in as much as that 
the Stouteſt Mortal has his Vital Parts no better 
enſur'd from extreme Violence, than the moſt 
Puny and Impotent Wretch (o). Neither is it 
probable that a larger degree of Natural Cun- 
ning (in which two Men commonly exceed one 
another) ſhould be able ro ſecure a Mans Safety, 
while he has no Guard, and no Protector but 
himſelf. Farther, fince the greateſt Evil that 
Men can bring upon one another is Death, and 
ſince this may as well be brought on the ſtout 
by the weakly, as on the weakly by the ſtout, 
he ſays it follows, that thoſe who can bring on 
one another the greateſt Evil, muſt, in effect, be 
of equal Power and Strength. As to the Will 
of hurting others, this, he ſays, is in ſome Men 
out of Neceſſity, and in ſome out of Luſt and 
Pleaſure. For while ſome are for living as they 
liſt, for arrogating to themſelyes undue Honours, 
and for [aps ſetting on their quiet Neigh- 
bours, it's impoſſible but that thoſe — — 
how modeſt ſoever they may be, and how wil: 
ling ſoever to allow others an equal Liberty with 
themſelves, muſt neceſſarily defend themſelyes 
againſt the Violence of their Aſſailants (y): Be. 
fide, he tells us, that the Will of hurting ariſes 
frequently from the Contention of Wit, while 


(*) Juſt as Oppian deſcribes the State of Fiſhes. Halient. |. 2. 
; In Mutual War they ſwim and Mutual Hate, 
Ihe Weak the Strong, the Smaller feed the Great: 
Deſtructive Rage boils in the reſtleſs Flood; 
purſues and is purſu d. 
And hence the Scaly Tribes with waketul Eyes, 
* Still watch, and live and die upon Surprize. 
: Unfix'd, unwearied, all their Age they ſtray, 
| | In hopes or Fears to find or prove a Prey, 3 
(0) Seneca de IrÞ I. 1. c. 3. There is m one ſo low or contemptible, who may not hope to wreak bis Revenge on the Greateſt 


Each frights and fears, 


Perſon: We are all firong enough to do 


1 
Cp) It is very probable there may be Perſon, like Avbilles, 


| urn negat ſibi nat a, nihil non arrogat armis. 
or like whom Manilus deſcribes, 
| be E a boy's civem diſcernit 2 
e ſibi lex t cunque libi 
Precipitat vires © 5 wg — candis. 
— quies placet, in nuilo ſunt otio frufn, 
populam twrbamg, petit tu multus 
Seditis clamorg, — rg 
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But Friends and Foes with equal Fury ſeize. 


— 


Scorning all Judges and all Law but "Arms. - 
Who make no difference between War and Peace, 


They every thing to Wild Condition draw; 

Their Will their Ruler, and their Sword their Lav. 
They ſcorn that Reſt which Private Minds enjoy, 
But fawn upon the Crowd and Court Employ, 

Leave Nie, and Stirs and Tumulte. Mr. Crecck 
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every Man thinks himſelf wiſer'than his Fellows, 
and yet at the ſame time cannot bear the ſame 
Arrogance in others. ö a 
to paſs, that ir is not only odious to contradict, 
but likewiſe not to conſent: For not to conſent 
to another in a thing, is tacitely to accuſe him 
of Error in that Matter; and to diſſent in very 
many things, is as much as to count him a Fool, 
in not being able to apprehend ſuch an evident 
Truth, as every one takes his own Opinion to 
de (q). Hence, fince all Pleaſure and Sarisfa- 
ftion of Mind conſiſts in this, that one be able 
to prefer ones ſelf to others, tis impoſſible but 
that now and then ſome Signs of Contempt to- 
wards others will break out; than which no 
Affront is more provoking to Human Minds (. 
The laſt and moſt — Cauſe of a mutual 
Deſire of hurting, ariſes, accord ing to Hobbes, 
from hence, that many deſire one and the ſame 
thing at once, which frequently they neither can 
nor will enjoy in common, nor yet divide: From 
whence it follows, that it muſt be given to the 
ſtronger; and who is the —_ can only be 
known by fighting (s). Upon all theſe accounts 
he declares it to be impoſſible but that Men 
ſhould live in perpetual Fear and Suſpicion of 
one another. And, that fince not only Natural 
Paſſion but Reaſon too, recommends to every 
Man his own Safety in the higheſt manner, and 
indulges him in the Uſe of all Means for the at- 
taining of that end, the Fitneſs of which no Su- 
pours being yet admitted, is to be determin'd 
y each Man's particular Judgment; hence there 
muſt neceſſarily ariſe a deſire rather of prevent- 
ing others, than of yielding to their Invaſion : 
From whence there will at laſt reſult a State of 
Infinite War, of all Men againſt all ; the Con- 
ſequence of which is, that it ſhall be lawful for 
any Man to-do to any Man either ſecretly or 
openly, whatever he ſhall think expedient for 
his own Affairs: In doing which, altho' his Rea- 
ſon ſhould ſometimes fail him, yet he would 
not offer an Injury to any Body, fince Juſtice 
and Injuſtice have nothing to do but with So- 
cieties and eſtabliſh'd Corporations: Tho a Man 


* 


Hence, he ſays, it comes 


may indeed fin againſt Reaſon, by uſing unfit 
Means for his own Preſervation. 

; 75 2 22 ug in ſome meaſure ro- 
erable, if propos'd only by way of Hypotheſis. 
And that Hobbes deſign d clin ol norhing more, 
we may be apt to conclude from thoſe Words 
in the 8th Chapter of his Book de Cie, But to 
return again to a Natural State, and to con ſider 
Men as if they were juſt now riſen out of the 


' Earth like a Muſhroom, and of full Stature, with- 


out any manner of Obligation to one other. Yet in 


the 13th Chapter of the ſame Book, and fre- 


gone 7 in other places, he calls the State of 
ublick Bodies, not by way of Suppoſition, but 
ſeriouſly and abſelutel, 

explains it, Hoſtile. Which ſeeming Contrariety 
we may do him the Juſtice thus to reconcile; 
it ſhall be pure Hypotheſis, that all Men did ar 
any time live together in ſuch a State of Nature; 


as they would have done it they had riſen ſud- 


denly in a great Multitude from the Earth : But 
what he ſeriouſly maintains ſhall be only this, 
that ſuch a Natural State doth really exiſt a. 
mongſt ſome Men; that is, amongſt ſuch as are 
neither ſubject one to the other, nor to a Com- 
mon Maſter, as is now the Caſe with all eſta- 
blich'd Communities. And this indeed is own 


Judgment, as he has moderated it in his Levia- . 
than. Tp (ſays he) there never had been 


any time, wherein particular Men were in a Cont: 
dition of War one againft another, yet in all 
times, _ and 5 ons of Sovereign Authority, 


becauſe of their Independency, are in continual 


Jealouſies, and in the State and Poſture of Gla- 


diators, &c. | 

But the contrary Opinion ſeems more reaſon- 
able, as what is clearly favour'd by the Origine 
of Mankind as related in the Infallible Records 
of Holy Scripture; which repreſent the Natural 
State of Man, not Hoſtile, but Peaceful, and 
ſhow that Men in their true Condition are ra- 


ther hearty Friends than ſpiteful Foes. From 
theſe Sacred Hiſtories we learn, that the Firſ | 
Man being by Divine Power produc'd out of the 


Earth, a Companion was ſoon join'd to him dit- 


_ * 


— 
_ ——— 


Horat. Ep. 1. I. 2. | 
ay  _ 
el quia turpe put ant, parere minoribus 
Imberbes Ale, ſenes perdenda fateri. ow 

Juvenal Sat. 15. | 
Ge Saks 

ufergque locus, quum 
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u. 6, 7,8. 
0 N. Socrates diſcourſeth in Xenophon 1. 


cetving Mutual Helps and Favours. And part 
232 they muft needs fall into Quarrel and 
aft Fogarty 
2 wing the ſame thi ich ought ta 
tron. For theſe which they i ing perhaps 

enn 424 The 
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n need of each others Aſfiftance, and are ith en 
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L put upon, is reckon'd no leſs Diſgrace, than to doat or to be out of ones Wits. 


Or making their own Taſt the Rule of Wit; | 
Or to their Juniors ſcorning to ſubmit; + (forget, 
_ That what Beardleſs learnt, All Beard they ſhould 
Rach calls the other's GOD, a Senſeleſs Stock, 
His on Divine; tho' from the felf ſame Block 
One Carver fram'd them — ' ” 


(r ) dien. Off. 1. Whatever is of that Nature, as not i in it at the ſame, 
Suhel of much Tr e n | 
the Grecian Levity, to reproach thoſe from whom they differ in Opinion. Idem de Fi 


Society. It is 4 ada m4 wp not to 
I. 2. Add. Charron. de la Sageſſe. I. 1. c. 40. 


taking 4 ſancy to the ſame things, and 
ner and Contention are the prop = — 
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ferent in Sex, whoſe Subſtance was therefore ta- 
ken out of him, to engage him immediately in 
the deepeſt Love and Affection for her, as being 
Bone of his Bone, and Fleſh of his Fleſh. This 
Primitive and Original Couple GOD AL- 
MIGHTY was pleas'd to unite in the moſt 
ſolemn manner, and with the moſt ſacred Tie; 
and fince from them all Human Race orderly de- 
ſcended, we may conceive Mankind mutually 
ingag'd not only by ſuch a vulgar Friendſhip as 
might reſult from Similitude of . Nature (7), bur 
by ſuch a tender Affection as endears Perſons al- 
lied by a nearneſs of Race and of Blood: Altho 
the Sence of this kind Paſſion may be almoſt 
worn off, amongſt the Deſcendants by reaſon of 
their great diſtance from the Common Stock. 
Now if any Man ſhould pretend to diveſt him- 
felf of this Affection, — entertain a temper of 
Hoſtility againſt all ofhers, he ought to be cen- 
ſur'd as a Kevolter from the Primitive and Na. 


* tural State of Mankind. Nor will it ſignifie 


much here to object, that even from this Ac. 
count of Matters it follows, that the Natural 
State of Men is a State of War; in as much as 
if Societies were therefore inſtituted at the be- 
zinning of the World, to make Men live peace- 
bly together, it muſt be true on the contrary 


fide, that without Societies Men would not have 


liv'd Peaceably, and that hence aroſe the Ne. 
ceſſity of making Societies be born with them. 
To which we reply, that our preſent Enquiries 
are not made after ſuch a Natural State as ma 

be conceiv'd by the help of Abſtraction, but at- 
ter ſuch an one as really has been and is now in 


* the World. And that therefore, fince the firſt 


Mortals were plac'd in ſuch a State as inſpir'd 
them with Love and not with Enmity, and ſince 
from this State all the reſt of Mankind deſcend- 
ed, it is plain if Men were mind ful of their firſt 
Original, they might be rather accounted Friends 
than Foes. Nor were Societies therefore eſta- 
bliſh'd amongſt Men from the Beginning; to 


hinder a Natural State from taking place, but 


becauſe Human Kind could not otherwiſe have 
been propagated and preſery'd. But a State of 
Nature did then ariſe, when Men being largely 
multiplied could no longer be contain'd in one 


on account of the 


Society. Hence'it's Non-ſence to ſay, that with: 
out the help af Social Condition, Mankind a: 
the beginning of their Being would have liy'4 
— _— 5 — 7 we firſt ſup. 
poſe, that in the beginning of things a Multi. 
tude of Men ſtarted — ir be. 
ing beholden to one another for their Produ. 
Aion (1). 7 

VIII. As to Mr. Hobbes's Reaſons th 


immediately hurt one another, who are divided 
by diſtance of Place; for he who is abſent can- 
not hurt me except by ſome body elſe who is 
preſent, and my Poſſeſhons cannot be deſtroyd 
unleſs by one upon the Spot: Therefore, fince 
thoſe who live ſeparately or at a diſtance from 
one another, can offer no mutual hurt ſo lo 
as they continue thus diſtant, it doth not ap- 
r why ſuch Men ſhould not rather be rec. 
on'd Friends than Enemies. For if any Perſon 
is more inclin d to call them Newters, he ought 
to underſtand, that Friendſhip may be there 
fairly applied, where there is neither Will nor 
Power to injure. And then as for that Equality 
of Strength which Hobbes aſſerts, it is certainly 
more fit to reſtrain, than to provoke a Defire of 


| hurting. For no Man in his Wits is very fond 


of coming to an Encounter with his Equal, un- 
leſs he is either driven upon it by Neceſſity, or 
by the Fairneſs of the Opportunity put in hopes 
of Succeſs. Otherwiſe, to engage in an unne- 
ceſſary Fight, where the Blows one gives will be 
return'd with no leſs Force, and where the Event 
is _ dubious, is no better than Fool-hardi- 
neſs. For when two equal Combatants are ſo 
far ingag'd as to put both their Lives in danger, 
neither of them can poſſibly gain ſo much by the 
Victory, as he muſt loſe who is kill'd in the 
Fight; nor is it ſo much to have hazarded ones 
own. For the Danger to which I expoſe m 
Life, takes from me more Good, than can poll. 
bly accrue to me fron! my Enemies Life being in 
the ſame Danger ; nor is his Safety increas'd up- 
Uncertainty of mine: But each 
Party is a Loſer, and yet the Loſs of neither 
turns to the Advantage of the other. (t) 
Beſides, the Cauſes alledg'd by Mr. Hobbes, 


ad ſuch as is f. of i D. de juſtit. &j 
8 D e e 11. de e F 


n never is according to Mature, is plea t and agreeable, and becauſe t things 
are allied in abeir Original have a Natural Reſemblance to each other, all "things — art — related and 2 come 


monly ſpeaking, as mutually delightful as Man to Man. Cicero de Fin. l. 


th each other ; on which account, every Man owes 


Engagement, as 
not delighted with the Fellow- Monſter of its own Race and S 
Publiek , or Univerſal, Kindred _— derived 
proſecutes at large, the Argument 

c. 2. $.18. We miſt inteypret only of par 
Nature Men have neither Mutual 4 


our Hate. 


b to bis Nei bb dere ua; being — 1 heal 

] : muc is Neig or t ing 4 like himſelf, 

hinder from ng any Strangene)s 4 U 5. Idem de Nat. Deor. |. F No and 
if ſhe intended to a## the Procureſs to her ſelf ? Do you im r which it 


Do gon not ſee how full Nature is of Charms 


. hape? And is it ender then, that have inſtill d this Prin- 
eiple into Man (the moſt Noble Mie nber of her Family) to think nothing ſo beautiful —— a ave inſti is Pr 


intil. Declam. 3. There is 4 


: Nature their Common Mother. Add. M. Antonin. I. 9. $. 9. Where be 
the Zi 1 1 Nature, inclining Men to Unity and Love. Add. & D. Cumberland. de I- N. 
Jon als Love and x; — Lhe g 1 apte . 

nor mn. 6 it . * 1 
ting our Company and Friendſhip, or by their contraty Diſpefitions provoking part? , ei by their Agreeableneſs nv 


an Antolip, render ſome the OhjeAs of our Love, others of 


Cw ) Vid D. Cumberland. de L. N. e. 2. C. 29. Thus the ScytHians argue in & Curtis. I. 7. c. 8. The firmeſt Friendſli i. 


between Equals, and theſe 
bis own Power. Florus mgkes the like Remark on another 


ſeem properly to be Equals, who have not made 
I. 3.) admoniſheth Pompey, that this was the only time to treat of Peace, 


ience of each ather's Strength. So Ceſar (de B. C. 


both. ſeem'd Equal, and each had good Confidence 


occaſion. ' The ROMANS and the PARTHIAXS, ſays he, bavins 


try'd their force  againſ} each ether, and CRASSUS on the ſide of the former and PACORUS of the latter, having given them 


Examples of their Mutual ' Abilities, t | 
Mutnal fear is afſerted to be the ſureſt Guard of 


42 


States, becauſe 


nenew'd their ancient Friendſhip with D 
any open Attempt of Violence, though it were never ſ» neh in their Deſires. * 


7 ard Reſpect. In Thucydides. |. 3: 
on either ſide the 420 


of 6heir Safety would keep them from 
why 


. are ea- | 3 . 
fily anſwer' d. In the firſt place, thoſe cannot ll 


Book Of the Lr Narwe and of Nations. 
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Men muſt have a mutual Deſire of hurting, 
are only particular, and thetefore cannot intetr 
2 neceſſny of an Univerſal War of alt Men a. 
ozinft all, but only a War of ſome particular 
Men againſt ſome others. And then it doth not 
always happen, as he would ſuppoſe, chat. mo 
deſt and civil Men, ſhould have a more Fierce 
and Inſolenr Generation living near them; or if 
the caſe be ſo, yet it is not neceſſaty chat the 
larrer ſtiould be in a humour of invading the 
tormer.” Content ion of Life, —.— only amon 

Men exalted above the Ordinary Level; t 

Greater and Vulgar part of Mankind have none 
or but very flight touches of that Diſeaſe. Nor 
has the All-wiſe Creator been ſo unkind or 16 
ſparing in his Proviſions for Human Race, that 
two Perſons muſt always lay claim to the ſame 
thing. Farther, the general Wickedneſs of Men 
may have ſo much effect as to hinder any one 
from raſhly truſting, or offering (as it were) his 
bare Breaſt to another, eſpecially if he has not 
2 Knowledge of him (x) : But that this Suſpi- 


why 


the ſeizing or the oppreſſing another, unlefs he 
hath declard 4 particular Deſire and Deſign te 
hurt us, no Man of Sence will admit (. ). Hobbe 
is the more inexcuſable for maintaining that his 
Natural State cannot be remov'd and broken up, 
dut by letring in the Sovereignty of another, 
and by uniting in the ſame Commonwealeh. For 
that thoſe Commonwealths how diſtinc ſoever, 
which are allied by Friendſhip and by Leen, 
ſhould ftill continue in a State of Muttal War, 
is a Contradiction evident to the common Senſe 
of Mankind. Nor ſhould we (as he would 
have us) diſcard all Peace, as not deſerving that 


any more than we ſhould forbear ſaying, that 


becauſe the Wills of Men are ſubject to-conti- 
nual Alterations. 8 
IN. We muſt ke iþ 
obſcrve, that we are not diſputing about the 


troller of all other Faculties; and which even 
in a Natural State has a common, a firm and an 
uniform Meaſure to go by; 1 the Nature 
of thing: ; which laſtly, is very free and ready 
in offering it {elf fo far as to inſtruct us in the 
General Frecepts of Living, and the Dictares of 
Natural Law. And thofe who would rightly 
deſign and repreſent a State of Nature, ought 
by no means to exclude the juſt uſe of this Kea. 
ſon; but ſhould join it with the Operations of 
the Faculties. For as much then as Man 
| ks pork the raſh Cry of his L hut alſo 
0 


cion or Dittidence ſhould proceed ſo far as to 


bbes 


Name, which is nor ſufficiently firm and certzin, 


fuch a Man is in Grace and Favour with another, 


likewiſe take ſpecial Cate to 


Natural State of a meer Animal, govern'd by the 
ſole Impulſe and Inclination of the ſenſitive 
Soul; but of an Animal whoſe Nobleſt and 
Chicteſt Part is Reaſon, the Soveraign and Con- 


State cannot ot the highel 


Voice of Reaſon. (not meaſuting'ir ſelf call'd Natura 


rely: by private Intereſt) to hearken to, if His 
wild done incite him to a War, ſuch as 
ar extravagant one of all Men againſt all, his 
Reaſon will be more powerful in diſſuading him 
from it; and that chiefly by giving him theſe 
two Intimations, that a War undertaken” with- 
out Prorocation from the other Party, is both 
unſeemly and unprofitable. For it is eaſy for 
any Man to garher thus muth, that he Jig not 
exiſt of himſelt, but was produc'd by ſome Su- 
perior, who conſequently reta ins a Power and 
Authority over him. And when he finds kim- 


ſolf ſpurrid on as it were by a double Principle, 


of which, one is wholly fixt on'rttings preſent, 
the other can imbrace in its Thought what is ab- 
ſent or future; of which one drives him furt- 
ouſly on Dangers, Doubrs, and Diforders, the 
other conduQts him to nothing but what is come. 
ly and ſafe, he will conclude without any Ditf- 
culty, that *ris- the Pleaſure of his Creator, he 
ſhould rather follow the latter Guide than the 
former. And when to this Confideration is add. 
ed the exceeding great Benefit and Advantage 
of that quſer Condition which Reaſon adviſes, 
a Man cannot but naturally incline to Peace, 
Eſpectally, finee if at any time he ſhould happen 
to ' neglect his Reaſon, and follow his blind 
Paſſions, he would find by the ſad Event that. 
he took wrong Motions, and would be ready to 
wiſh'thoſe things to be undone, which were done 
againſt the Orders and Directions of lis Nobtef 
Faculty. From all which we conclude, that 
the Natural State of Men, altho” they be confi- 
der'd as not united in Commonwealths, is not 


War, but Peace. And this Peace, chiefly de- 


pends on the following Laws and Conditions; 
that no Man hurt another, who doth not aſſault 


and provoke him; that every one allow others 


to enjoy their own, Goods and Poſſeſfons; that 


he faithfully perform whatever ſhall be”cove* | 


nanted for, and voluntarily promote the Intereſt 


and Happinefs of others, in all caſes where a 
RP 


| bligation dorh not interfere. For ſince 
the Natural State of Man includes the uſe of 
Reaſon, we muſt by no means ſeparate from it 


«thoſe Obligations which Reaſon tells us we, lie 
under. And becauſe every Man may diſcover it 


to he moſt for his Intereſt and Advantage: ſy to 
manage his Behaviour as to procure rather the 


Benevolence than the Enmity of others; he may 
eakily preſume from the likeneſs, of Nature, that 


other Men have the ſame Sentiments about the 
Poinr as himſelf. Therefore it is very foul Play, 
in deſcribing this Imaginary State, to 3 
at all Men, or however, the greareſt part of 
em do act with diſregard and defiance to Rea- _ 
fon, which is by Nature conſtituted ſuprems 
Direareſs' of Human Proecedings, and fuch 3 

 Abſardiry, be 
» Which. owes its Production to 
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the neglect or to the abuſe of the Natural Prin- 
ciple in Man (e). N e 

X. It will be in vain for any one here to ob- 
jet the ſtrange Barharity which reign d among 
moſt of the Ancient Nations and People; who 
ſeem to have had ſcarce any other Pleaſure, or 
any other Buſineſs, but the Purſuits of Plunder 
and of Prey; and amongſt whom Robbery palſs'd 
for one of the particular Profeſhons and ways of 
Living. For thus Ariſtotle in his Politiques, 
reckoning up the ſeveral Callings or Lives of the 
Herdſmen, the Husbandmen, the Fiſhermen and 
the Hunters, adds to the reſt the 3% anozemcc, 
the Life of Thieves (a). | 

In return to this vulgar Argument, tis ſuffi- 
cient to ſiy, that in thoſe blinder Ages of the 
World, the Dictates and Informations of ſound 
Reaſon, were chok'd and ſtifled by the Preva- 
lency of corrupted Manners. Yet it doth not 
follow from hence, that there was no Man even 
in thoſe Nations, ſenſible enough to apprehend 
that the Laws of Nature were violated by this 
Courſe of Robberies and Spoils, or to diſallow 
that State to be Natural, into which wild and 
ungovernable Men had thrown themſelves, in 
hegleQ and in contempt of the Nobleſt Part of 
their Being. For that a promiſcuous Liberty of 
Rapine doth not flow as a. Conſequence from a 
State of Nature, is evident, becauſe the like ill 
effe& is not ſeen in the State which difterent 
Commonwealths now bear to one another, which 
is really Natural. Nor muſt we admit what 
Hobbes farther aſſerts, that ſuppoſing Matters 
' flood thus, Robbery or Pillag ing would be contrary 


* 


to the Law of Nature. For thoſe who had 
plunder'd us in this manner without Provocation, 
we might have treated with the like Violence, 
and have made Repriſals on their Poſſeſſions for 
the loſs of our own : But then we could not 
have ſhown ſuch rough Uſage to a third Perſon, 
who had offer d no Injury or Moleſtation to «s 
before. The Impudence of ſome Perſons in 
breaking the Law of Nature, is no juſtitying 
Example for us to imitate. Nor is the Remark 
more tolerable which Hobbes ſubjoins, that 708 
kind of Life was not toit hout Glory to them who 
exercis'd it valiantiy, and yet not cruelly. As it 
was the Cuſtom of ſomne; who laid violent hands 
on every thing elſe, in ſpare the Perſons Lives, 
and to paſs by the Ploughing Oxen, and all the In- 
firumems. of Husbandry. Which they did not as 
/ they were oblig'd io it by the Law of Nature, 

ut purely conſulting their own Glory, left their 
Cruelty ſhould betray their Cowardice. A won- 
drous Glory indeed, ro accompliſh only half a 
Villany, when to have carried it through, would 
not have turn'd to ſo much Advantage! 

XI. When we affirm, that the Exerciſe of a 
Peace towards all Men as /uch, is the Natural 
State ot Man, we imply that it is inſtituted and 
eltabliſh'd by bare Nature, without the Inter- 
vention of any Human Deed; and that there- 
tore it depends ſolely on that Obligation of Na. 
tural Law by which Men are bound as they are 
rea ſonable tures; and doth not owe its fir{t 
Introduction to the Agreement and Covenant of 
Men. Hence to us it ſeems uſeleſs to frame any 
Pacts or Leagues, barely for the Defence and 


— 


7) This is moſt largely demonſtrated by Biſhop Cumberland, to whom the Reader is recommended for fuller Satisfaction. 

(a) And afterwards, War is in ſume ſort, 4 Natural way of acquiring Poſſeſſion. For Hunting, or violently purſuing, is one of its 

chief parts; and this may mt only be yy againſt Beaſls, but likewiſe againſt juch Men as though they were born to obey do yet refuſe 
1 


Subjettion. We have numerous Te 
Sic. 


monies to this purpoſe in Ancient Writers. Vid. Homer. Odyſſ. g. v. 73. & Odyli. 1. 
v. 252. on which Place Did mus tells us, that the Profeſſion of Robbers amongſt the Ancients was not uh, ; ) 
c. 49. The Libyans on no account obſerve any manner of Right, or any manner of Faith towards Strangers. Cafar reports 


byt Glorious. Diodor. 


ans, that thoſe Robberies do not fall under Cenſure or Reproach, which are practis d beyond the Bounds of each particular 


. 
the 
| 2 : And the Excuſe they alledge for them is, that they ſerve for the Exerciſe of Touth, and the Diſcouragement of Idieneſs. de 
B. G. I. 6. He tells us farcher, that every State rec hon d it the greateſt Honour and Glory to have at large Solitudes round ther as 
le, caus'd by their own Devaſtations : eſleeming it a Noble Teſtimony of their Valour, that their Neighbours were forced t» quit 
the Country, and that none are ſo hardy as to live near them. Mela (l. 3. c. 3.) gives the like account of the Germans in gene- 
ral : but Tacitws ſpeaks in manner only of the V/ endredi, a particular People amongſt them. Ot the Spaniards Plutarch (in A.- 
rio) reports, that Robberies paſs'd among ſt them till that time for Gallant Adventures. And Thucydide, ſays as muck of the Ancicit 
Grecians. |. 1. To the ſame purpoſe ſome produce the Roman Law, (I. «/t. D. de Colleg.) where thoſe Covenants are declat d 
Valid which paſs between wv im Mer i, or h, Perſons who unite on account of Booty or Prey. Though Salmaſin 
(de Uſuris I. 1. c. 22.) corrects the ancient reading into dt xnmnon, on the account of a Publick Houſe. Polyb us (l. 3) men- 
tions it as a Clauſe in a League between the Romans and Carthaginiars, that the former ſhould neither drive Booty to Maltia 
and Farſcium, beyond the Fair Promontum, nor exerciſe Merchandise: As if both thoſe Practices had been then eſteemed equally 
Lawful. Faſtin. (1. 43.) ſays of the People of Phocts, that they ſupported themſelves by Piracy, which at that time was ld 
upon as Glory, Sextus Empiric. Hyprt. I. 3. c. 24. Je rob and * 1 rec ud by no means diſgraceful among ft many of the Bar ba- 
row Nations : Nay, the Cilicians are ſaid to bave accounted theſe Adventures moſt highly creditable and renown'd, jo as to pay fle- 
nours to the Memory of ſuch as died in their Proſecution. And NES TUR, in the Poet, having kindly receiv'd TELEMACHUS and 


bis Company, asks them, | 
| What, are you Rovers of the Plundering Trade? 
mo ing bad been then ſcandalows, it is not likely be would bave entertain d with ſo much Civility Perſons whom be ſuſpeFed 
ſuch 4 Courſe. L.. 2. D. de Catia & Poſilim. If there be a Nation, with which we bare Friendſhip, Hoſpitality, or 
L we muſt not preſently efteem them Enemies. Tet whatever f ours comes inte their Po 25 belongs to them; and even 4 
Free Man of our Country if taken by them, becomes their Slave. Comp. I. 118. de verb. Signific. Dio Caſſims. |. 54, ſpeaking of the 
Rhetians, often ner (fays he) their Nei s the Gauls, they had driven Booty from the Bruders of Italy, and had infeſled 
the Romans and their Allies in their Paſſage throvgh thoſe Parts : and it was then a receivd Cuſtom amongſt ther, to deal in this 
manner with all thoſe whom they were anited to by Solemn Leagues and Agreements. Iſecrates ¶ Panathen._) obſerves of the T'i- 
ballians, there are no Men who obſerve 4 ftrifler Concord themſelves ; but then they endeavour utterly to deſtroy all beſides; 
not only their Borderers and Neighbours, but am People to they can force an Acceſs. Add. Grot. L 2. c. 15. C 3. This An- 
cient Hoſtility, amoneſt other Reaſons that are given for it, mi i meaſure from the ſtit ion 
only true ones. 
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Support of this Univerſal Peace. For by ſuch 
1 or Bond, nothing. ſuperadded to the 

ature z ox, no Agrec- 
Ing, 
ature 


Obligation of the Law of N- | 
mo is made for the Performance of ann 
which Men were not before the Law of 

bound ro perform: Nor is the forme 
tion rendred 5 > or firmer by ſuch an Ac 
dition. For we ſupple both Parties to remain 
in a Natural Equality, and conſequently not to 
be held to their Covenant by any other Tie, than 
that of Reverence towards GOD ALMIGHTY, 
and Fear of ſuch Evil as may fall on them, it 
they break the Agreement... Tho* indeed there 
appears ſomewhar of Baſeneſs and Foulneſs, in 
retufing a thing which one has expreſly engag d 
to perform. As for the Power and Liberty which 
the injur'd Party hath, of proceeding, againſt 
ſuch a Violatcr of Nature's Law, this is altoge- 
ther the ſame, whether any antecedent Cove- 
nant hath been made, or not. Men of any to- 
lerable Culture and Civillty muſt needs abhor 
the entring into any ſuch Compact, the Heads 
and Conditions of which imply only thus much, 


thing concluded an eſtabliſh? 
neral and Common Peace. We 
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lar Matters and Performances "then the only 
is that Ge- 
in 

„ many Examples of Commonwealths ta- 
4093 20 ſuch Ex ies, 4s to purchaſe of their 
Spoilers this Univerſal Peace and Forkearance of 


Injuries, not only by Compact, but by Tri 
5 F by, Compact, but by Tu- 


Hi 


If between Nations or People, hitherto not 
known to one another by Benefits or Injuries, by 
Peace or War, any common Leagues are made 


without deſcending to particular Points and Con- 
ditions; ſuch Leagues are ſuppos'd to be entred 
on for the Eſtabl of a Friendſhip, which 
is reckon d to imply à cloſer Llnign, than is pro- 
duc d by that General Peace of Nature. Or elit 
we may take them only for Solemn Proteſtations 
made by both Parties, that they will for the fu- 
ture obſerve their Mutual Offices and Duties. 
In the ſame manner as Perſons relatad at their 
firſt meeting, or their firſt Knowledge of one 
another, are us'd to make Declarations and 
Promiſes to expreſs their Mutual Benevolence 


that the Party concern'd ſhall not offend in ſome and Lo 


Point, which was before an expreſs Command 
of Nature. Beſides, we ſhould be guilty of 


great Irreverence towards GOD, ſhould we ſup- 


ſe, that his Injunctions had not already laid a 
faffeient Neceſſity upon us, unleſs we our ſelves 
voluntarily conſented to the ſame Engagement; 
as if our Obligation to obey the Divine Will, 
depended on our own Pleaſure. Therefore in 
every Covenant, ſome Matter is to be inſerted, 
the — 9 — of which the other Party could 
not have required from me, by a bare Right of 
Nature, or which by Virtue of that Right only 
I did not fully and perfectly owe him; tho! it 
now becomes a true and abſolute Debt upon my 
Declaration, and his Acceptance of my Conſent. 
Thus, as a Man who lets himſelf out to hire as 
a Servant to another, doth not ſet it down ex- 
preſly and immediately amongſt the Terms and 


Conditions of the Bargain, that he will not act 


. pillage and plunder him; ſo that would be a 
moſt ſhameful Agreement, in which a Man 
ſhould only bind himſelf nor to break the Uni- 


perfidiouſly planter him, or that he will not 


verſal Peace towards another; that is, not to uſe 


ſuch a Right againſt him, as he obtains and ex- 
erciſes over Beaſts. Vet ſuppoſing any ſuch 
Robberies and Depredations as we have been 
lately ipeaking of, to prevail amongſt ſome Bar. 
barous Nations, then in order to reſtoring the 
Unwer ſal Peace, there would be occaſion to. en- 
ter into Covenant, by which all Parties ſhould 
tie themſelves to the Practice of the Law of Na- 
ture towards one another. The Caſe is much 


the ſame, when two Nations hitherto ingag'd in 


War, ſhall by „ Jay down their ox 


on both ſides; for ſuppoſing that they. do not 
come to any Terms of Settlement about particu- 
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The Cauſe of which Inbap 


—— 


ve. a | 
XII. After all, it muſt be confeſs d, that this 
Natural Peace is but too weak and uncertain, 
and ſuch as without other Agaſtances, would 
rove but a very mean Defence to the Safety of 
Mankiud ; io that we wight well enongh en- 
pteſs, and repreſent it in Ouid's Verſe. "4 


Pax tamen imerdum ef, ie Alte cw gun. vi 
A Peace mica, yet none canwuff, | 


pineſs is the great 
Wickedneſs of Men, their unbridled Luſt of 
Power, and their defire of incroaching on the 
Rights and Poſſeſſions of others: When Micipſa 
in Saluſt, grew jealous of the growing Power of 
Jugurtha, we are told the chief things that 
frighted him and ſet him on his Guard, were 
the Nature of Mankind, covetous of Dominion 


and Government, and vielently bent on gratifying 


its Deſires; and then the Advantage of Oppor- 
tunity, which by the fair Hopes of Gain and Suc- 
ceſs, 1s able to ſeduce Men to ambutiaus Praffices, 
who were otherwiſe moderate .enough in their 


Fare Charms of Avarice and of Ambition 
ave i 
that even the 


tually inculcating the Rules ,o of 
Kindncks, of Good Wil of Pro on to 2 
give Injuries, of Humility, . of C pt 
4 iches and orldly Power hath not \heen, ble 
to extinguiſh the moſt jult Oppr ns, Trea- 
cheries, and Wars amongſt the Profeſſors of that 


Religion. So that Platarchs Deſcription 
will oo exactly bit che Character of ſome Chri- 


Y Claudian de Conſul. AMallii. 


dll terribiles, quibus ot ia uendere anger ; 


eda requiem paciſci 


ſtian Princes, -whoſe 'Pofires, not Seas, nor Moun 
5! "ps * 0; Tr bet fem bins. 
hoc dreaded Fo, _ 
"Traders in Peace, and Huekſters of uh u. 
N 2 aa, 
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Jains, nor o arts, can Joop and conclude , not 
the Bounds which ſeparate Europe and Aſia can 


circumſcribe. When ſuch Ambitious Spirits bor- 
der one anothers Poſſeſfions, it is ſcarce poſſible 
that they ſhould liue ſatisfied with their mee 
Shares, and abſtain from mutual Injuries and In. 
vaſions. In effett they are continually engag'd 
_ againſt each other, Envying and Plotting being 

the neceſſary Conſequences of their Temper. As 
for the two Names 7 Peace and of War, they uſe 
them juſt as they do Money, not as they are de- 
termin d by * but according to Cuftom and 
| Convenience. Nor doth Paterculus's Remark 
affect only the Romans and Carthaginians, when 
he ſays, — thoſe People, there was perpe- 
tually either a War, or a Preparation for War, or 
4 deceitful Peace. Therefore, as it is the Duty 
of an honeſt and good Man to reſt contented 


with his own Lot, and not difturb the Portion of 


his Neighbour either by actual Invaſions, or by 
covetous Defires : So it becomes a cautious and 
wary Man, and one who has a true Care and 
Concern for his own Safety, in ſuch a manner 
to believe all Men his Friends, as that they may 
ſoon turn his Enemies; in ſuch a manner to ob- 
obſerve this Peace with all the World, as a 
State which may ſuddenly be converted into 
War. And the famous Saying of Dionyſius Ha 
licarnaſſers, ſhould often run in your Thoughts. 
So long as wicked Men haue the Power of doing 
Miſchief, they can never want the Will. For 
which Reaſon Euripides tells us, that a Prudent 
Diflidence is a moſt uſeful and advantag c0145 Qua. 


Ce) Comp, Suphecl, Ajax. Flagell. v. 688, &cc. 


r 0 »„— . 


ly: And that a wiſe Man ought neither tg 
act like a' Sheep, nor like a Vid Beaft, to be 
neither tame in ſuffering Violence, nor furious 
in offering it (d). 


Tacitus, in deſcribing the Manners of the Ger. 


man Nations, hath left us theſe two Characters 


of the Chauci and the Ceruſci, very remarkable 
for their Oppoſition. The former he calls 2 
Moſt Noble People, who chuſing to maintain their 
Greatneſs. by their Fuftice, live in Secrecy and 
Quiet, without Ambition, and without Inſolence, 
by never inviting War, they never feel it, by ne- 
ver doing, they never ſuffer Violence and Spoil, 
And this is the Principal Mark of their Virtue 
and of their Power, that their Superiority is not 
obtain'd by Injury. Tet they have always Arms 
ready at hand for their Defence ; and, upon oc- 
caſion, could bring together a Mighty Army : And 
their Numbers of Men and Hors make them 
Famous and Terrible, in the midſt of their Peace. 
ful Repoſe. The latter, he tells us, were too 
tond of cheriſhing a long and a decaying Eaſe. 
This was more pleaſant to them than Vale. boy 
among ft Stout and Daring People, "tis never the 
true way to he Se and where Men are buſie 
in Aclion and Comention, Honeſty and Probuy 
are the Names of the Conquerour. Thus the 
Cheruſci, who bad once the Lev of Equity and 
Fuſtice, now lie under the Imputation of Folly 
and Cowardice. So true is the Obſervation of 
Dio the Orator, that thoſe who are beſt prepar'd 
for War, may moſt ſecurely live in Peace. 


(4) Add. Hobbes de Cive c. 13. $S. 7, 8. 
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VI. 


Of the Law of Nature in General | 


I. Olnce then it ap inconfiſtent with the 
Nature and the Condition of Man, that 

he ſhould live entirely looſe from all Law, and 
perform his — a wild and wandring Im- 
you, without regard to any Standard or Mea- 
ure : It follows, that we make Enquiry into 
that moſt General and Univerſal Rule of Human 
Actions, to which every Man is oblig'd to con- 
form, as he is a Reaſonable Creature. To this 
Rule Cuſtom hath given the Name of Natural 
Law, and we may call it likewiſe the Law Li- 
verſal or Perpetual, the former in regard thar it 


binds the whole Body of Human Race, the lat- 
ter, becauſe it is not ſubject to change, which is 
the Diſadvantage of Poſit ive Laws. "What this 
Law is, whence the Knowledge of ir ariſes, 
what are the chief Marks and Tokens by which 
it is diſcover'd, what Matters are ro be referrd 
to that, and what to Poſitive Conſtitutions; 
are Points which require the more careful Exa- 
mination, becauſe it this Baſis and Ground work 
ſhould be ill laid, whatever we afterwards build 
upon it, muſt fall of Courſe (e). 

I. The Roman Lawyers defin'd the Law of 


— 


2 


% Nu good Rule of Plato (in cue) A Man ought to be very pid and accurate in examining the frſt Principle and ur 


2 of things, and no leſs 
cheme Docfrine regularly 
Truth there is in that Remark of Laclantius (l. 3. c. 7.) 
higheſt and moſt fatal Danger to miſtabe ; we ought to apply 
is no Allowance 
Since the leaſt 
Every Diſcourſe, 
be plain and grave. 


ious and diſtinct in explaining them , in as much as theſe Points being once clearly ſettled, the whole 

s. And ſo much the more ought this Rule to be obſerv'd in our preſent Subject, the more 
r aming the Model of Life, it is the 
t 


er Diligence to the Study of am Duty. In this great Point there 


Error or Diſagreement, all ought to be of one Opinion, and te declare with a Common Mouth the ſame Doftrme : 
þ may overturn the Rule and Order of Living. To the fame purpoſe Diogene 
in Juden, onght to take its riſe from ſome clear and manifeſt Principle; and the Style fr made uſe of, ſrould 


s Apollomat. (in Diog Laert. |. 9. 


Nature, 
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Nature, to be that Law which Nature teaches 
all Living Creatures; which theretore is not pe: 
culier to Man, but is apprehended and obſcrv'd 
by other Animals. So that according to this 
hypothese, thoſe things muſt be ſaid to belong 
to the Law of Nature, which Brute Creatures 
either affect and pants or avoid and abhorr: 
Whence it naturally flows, that there mult be a 
Law common to _ and _— — Opi- 
nion it's likely might proceed from that famous 
| old Notion — 6 Soul of the World, which of 
all other Souls were a kind of «Too mowam OI 
Particles, being in themſclves all of the ſame 
Nature, but exerting. different Operations, ac. 
cording as they fell on different Bodies, and met 
with different Organs for the Conveyance of 
their Strength and Powers. Nearly allied to 
this Fancy was the Mereuy3wors ꝰ u Tranſmigra- 
tion of Souls, according to which Men and 
Beaſts were thought to differ only in their Cor- 

real Figure, having Souls altogether of the 

me Nature, and mutually lending to each 


other (f). But the General Conſent of Learned | 


Men hath diſcarded this Common Law of Ant- 
mate Beings: In as much as ir is impoſſible to 
conceive how a Creature ſhould be capable of 
Law, and at the ſame time incapable of Ren. 
ſon (g). And altho' there are ſeveral Actions of 
Men and Beaſts very much alike, on the Perfor- 
mance of which the former are ſaid to have ful- 
fill'd the Law; yet in Strictneſs and in Reality, 
they are extremely different, ſince they are done 
by Braves out of fimple Inclination of Nature, 
but by Men out of Obligation, of which thoſe 
other Creatures have no Sence. And therefore 
we muſt ſuppoſe Authors to ſpeak figuratively, 
* when they attribute ro ſuch inferior and dumb 
Animals Juſtice, Fortitude, Pity, Gratitude or 
Chaſtity ; only becauſe they perceive in ſome 
of their Proceedings the Shadow and Semblance 
of theſe Vertues (þ): For things which ſeem 
alike in their exrernal Face and Appearance, are 
by no means the ſame, if they proceed from dit- 


terent internal Principles. As for Grotzus's Opi- 


nion (i), that ſome Acts of other Creatures are 
diſpos'd in an extraordinary manner by an exter- 
nal Reaſon or Principle, as the Works of Bees 
and of Ants, and the Frugality which ſome ſeem 
ro uſe about what they have got, for the Bene- 
fit of their Kindred and Off. ſpring; this is al- 
lowable only if we mean by it, that the Nature 
of theſe Creatures is in ſuch a manner @ tem- 


perd by the Divine Creator, as to be capable 
of producing ſuch Actions; not that any out- 
ward Principle violently guides and ſtęers them. 
as a. Pilot doth a Veſſel. Nor is it diſticult to 
underſtand why they do nor diſcover, the ſame 
Cunning in other, Matters equally obvious; it ws 
ſuppoſe with the New Philoſophers, that what · 
ever Form Irrational Animals enjoy, ariſes purely 
from the Figure and Diſpoſition of Material Par- 
ticles, and from the Variety of their Movements. 
Eſpecially ſince even amongſt Men we may find 
thoſe, who are, extremely quick and ready at 
ſome ſorts of Bulineſs, yet ſtrangely dull and 
heavy about others, not more ilteult and ab- 


ſtruſe: Which can 850 from nothing elſe, 


but from the particular Diſpoſition ot their Parts, 
eſpecially of the Brain and Spirits (%. Thoſe 
therefore who will haye a Law of Natwe in 
Brutes, becauſe they ſee them acłing now and, 
then with ſome Appearance of Regularity and 
of Deſign, abuſe the Term gf Lato, by an 
undue and unneceſſary Application. 

| Befides there can be found no Dumb Creature 
which performs all the Duties and Offices of 


Man; on the contrary, there is ſcarce any Ra- 


tional Proceeding, to which ſome Brutes do nat 
act directly oppoſite. Vet in, Harangues ro the 
People, it is reckon'd a high Aggravarion of a 
Crime, to ſhow that even Brute Creatures ab- 
hor the Commiſſion of ſuch Enormities. Thus 
Plato (1) fays, that in arguing againſt the Unna: 
tural Vice of Pollution with a different Species, 
it would be proper to appeal to the Nature of 
Beaſts, in whom we do not diſcover the ſame - 
foul and monſtrous Practices (m). TREE. 
III. Some Perſons indeed, (rather I believe to 
ſhow their Wir, than out of any ſerious Deſign) 
have aſſerted this munity of Law between 


Men and Beaſts, and back d their Aſſertion with 
aà numerous heap of Arguments, all which have 
0 


been long ſince moſt ſolidly confuted. Tr ſhal 
be enough for us to touch lightly on the Proo 

which they draw from Scripture. That Text 
then in Gen. x. 5. Tour Blood will I require at 
the band of every living thing, according to ſome 
Expoſitors imports only thus much, that GOD 
would revenge the Murther of a Man committed, 
not only by the Hands or the Weapon of ano- 
ther, but by the Fury of Wild Beaſts ſet on him 
by the others Command. In as much as in the 
Antediluvian Times, many violent Tyranes and 
Oppreſſors us d to keep wild Beaſts, to ſerve for 


FR * itt 


il. En. VI. v. 724; &c. Ovid. Mets L XV 
£) Heſiad. Op. & Dier. I. 1. 16, K  <rbggmnn, 
| This Law did Fove 
The Beaſts, the Fiſhes, 
2 He left to Mutual Spoil 
| But Juſtice gave to Men. — | 
(b) Vid. Selden. de I. N. & G. I. 1. c. 3. ”: de I. B. & P. & I. 1. de Ver. Rel. Chriftiang. 
CS} age hs Coaviv. Sept. Sapient. p. 163. ()L 8. de LI. | * 
m c. Hyppol. v. 193. | e 
2 come fie Heng xt nefas, Thr Rus well ends Logs "Ys 
eneriſq; leges inſcizs ſervat . And Modeſty unconſcious and u PT "Fe 
* wy Preſerves the decent Laws of Sex and Kind. | "2 


Add. Oppian. Cyneget. 1. 1. „ 239, Kc. & Halient. L. 1. v. 702, &c. which laſt place may well be d againſt Parents who 
— n 702, : place may ann * 


to have loſt their 


Execurioners 


94 


Oo the Laws of Nature and of Nations. Cu we: III. 


Executioners of thoſe who diſpleas'd or affronted 
them. Others give this Interpretation, that 
GOD will ſometimes make even Wild Beaſts 
the Inſtruments of puniſhing Murtherers. Others 


again underſtand by every living thing, only 


every Man, as if GOD only declar'd that no 
Human Murtherer ſhould eſcape his Juſtice. In 
Leviticus XVIII. 23. and XX. 15, 16. Command 
is given, that if any Man or Woman are found 
guilty of Beſtiality, the Beaſt ſhall be ſton'd, 
without any difference of Age. Yet the Jews 
obſerv'd ſuch a difference of Years in regard to 
the Human Parties of both Sexes ; fo that if a 
Boy were not above Nine and a Girl above 
Three Years old, they maintain'd that no Pu- 
niſhment ought then to be inflicted either on the 
Perſon or on the Beaſt; beeauſe they would not 
allow that the Pollution forbidden in the Law 
could be actually committed at ſuch an Age. 
Now when they ſton'd the Beaſt, they did not 
do it becauſe the Beaſt had properly oftended , 


but partly leſt the Sight of that Creature ſhould 


and oy 


| Beaſts could be Partakers 


_ Owner who had negli 


— 


by the Arhenian Laws, 


incite ſome other Perſon to the like foul Paſſion, 
leſt the Beaſt remaining alive ſnould 
keep up the ſcandalous Remembrance of the Hu- 
man Offender, who had ſuffer'd Puniſnment (). 
Thus too Dewteron. XIII. 15, 16. GOD com- 
mands the I/raetrres in rooting out the Idolatrous 


Nations to deſtroy the very Beaſts ; only to ſhow 


the Heinouſneſs of that ;Crime, not as if the 

of it. It is obſervable, 
that if a Gentile living amongſt the Jews had 
been polluted with a Beaſt, the Man only ſut- 
ferd Death, but the Beaſt eſtap'd (o). Accor- 
ding to the Law in Exodus, XXI. 28. the goring 
Ox was to be ſton'd; not becauſe he had pro- 
perly committed a Fault, but that he might not 
offer the like hurt another time, and that the 
tly kept him, might 
be puniſh'd by his Loſs : And hence they were 


not allowed to eat the Fleſh of ſuch an Ox. This 
Puniſhment was thought ſufficient when the 


Owner was but ſlightly in Fault, or when he 


was ignorant of the Fiercenefs of the Beaſt : 
Whereas if he knew him thus furioully-dEpos'd, 


and ſtill negle&ed//to keep him up, he paid for 


the Mifchief wich his own Life, being made a 


ſad Partner in the Punifhment. And here again 
the Rabbzes tell us, that the Ox was fton'd only 
when he had kill'd a Jew, not if a Gentile had 
periſh'd by his Violence. And indeed it was a 
Cuſtom in ſeveral other Nations to deſtroy ſuch 
things as had been the Inſtruments of any Miſ- 
chief, or of any Misfortune. Thus it appears 
from the Orations of Demoſthenes againſt Ari. 
ſtocrates and of Æchines againſt Oecher that 
tones, Clubs, Axes, 


—— 


which Mules are produc'd, forbidden, 


and ſeveral other ſuch things when they: had 
been made uſe of in the Commithon of Marther, 
were brought formally into Court, as ft were in 
order to undergo a Penalty. Thus the Statue of 
Theagenes in 1 baſos having unfortunately kill'd 
a Man by falling on him, the People order'd it 
to be dragg d into the Sea (y). St. Ambroſe (0 
calls rhe Copulation of Atles and by 
not be · 
cauſe the Beaſts contract any Guilt in thoſe Pra- 
ctices, but becauſe Men are forbidden to pro- 
cure any ſuch Unnatural Mixture (7). 5 
We may excuſe thoſe Learned Compilers of 
the Roman Laws, by urging in their — 
that by the Term ot he Law of Nature (s), they 
meant that Order inſtituted by the Great Creator, 
chiefly in rhoſe things which make directly for 
the Preſervation of Mayan, or of the Species 
and Individuals of all Animate Beings. And it 
is the more probable that they took it in ſuch a 
Sence, becauſe they ſet down as the chief Heads 
of this Law, only the Conjunction of Sexes, the 
Procreation and Education of Offspring, and 
Self- defence. Many other Authors have us'd 
the ſame Terms in the ſame improper manner; 
as particularly Ivo of Paris, in his Treatiſe con.“ 


cerning the Natural Lato ordain'd by GOD over 


all Created things, and Des Cartes in his Prin- 
ciples of Philoſophy. We may conclude this 
point with the excellent Obſervation of Plz. 
tarch (t), Nature (ſays he) ar in thoſe Trees 
and Shrubs which we cuil Wild, ſhe bath ſown Ile 
crude and imperſed Principles of true and plea- 
Jam Fruits ; jo in Brutes hath iuplunted an in. 
perfed Love of their Offspring, not belong in; 10 
the Head of e, nur reaching beyond the In. 
dxcements of Profit and Advantage. But in Man 
whom ſhe produe'd for a Rational and a Civil Be- 
1 for the Worſhip of GOD, for the Obſervation 
of Juſtice and of Laws, for the building. of Cities, 
and for a Social and a Friendly Life' an Man, 
I jay, ſhe bas fix d the Seeds of this Love in « 
fairer and in a more plentiful manner: And in 


this fhe bath follow'd the firſt Pri 


mnciptes of bis 
Body, and the Original Ingredients 5 i 
ulton. | | 
IV. Others make the Object of Natural Law 
to be ſuch Acts as do in themſelves include a 
Moral Neceſſny or Turpitude, and which are 
therefore in their own Nature either abſolutely 
Requilite or Unlawful, and which we -mult of 
Conſequence ſuppoſe to be neceffarily command 
ed or neceſſarily forbidden by GOD. And this 
Mark, they ſay, diſtinguiſhes Natural Law, 
not only from Human, but from the Divine Po. 
firive Law, which dorh not command or forbid 
things in their own Nature neceſſary or unlaw- 
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(n ) Gratian, Cauſ. 15. queſt. 1.c. 4. The Reſon why the Beaſts were order'd to be hill 

would renew the unhappy Remembrance, of the foul Crime. Philo Judæus 6. 

any deteſtable Monſter, ſuob as | 157" proceed. from the Unnatural-Impurities, and ſuch as no Pious Man 
8. II. c. 4. & Momnac. 4d. I. ult. D. de bis qui effu 
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15 (5) 1.1. 93 D. de Fult. & Jure. 


Heracmeri |. v. c. 3. 
rimin, Proleg. C. 2. & 1. 
of the procets againſt te Mite th Burgundy, is no more than jeſt. * 2 
(t) De Amore Proliſ. 


ſeems to have been becan te fle 
bs, leſt the Beaſt ſhould bring fort 


(delpeciat. leg.) ad 
; can bear the Sight 9. 


d. vel dejec. 
The Acoount which Mun (I. 5.) gives 


ful, 
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ful, but by forbidding things makes 
pos Ne, 20 by command ing things makes them 
neceſſary, While the things forbidgen by the 
Natural Law are not therefore Evil, becauſe 
GOD. hath forbidden them, but GOD therefore 
forbad them, becauſe they were in themſelves 
Evil : And on the other hand, the things injoin'd 


by GOD's injoining chem; but were therefore 
injoin'd by GOD, becauſe they were in them- 
ſilves or fimply good and neceſſary (z). But 
now beſides that upon admitting this Opinion, 
it would remain a moſt perplexing Doubt what 
thoſe Ads are which we thus ſuppole in them- 
ſelves Unlawful, and by. what diſtinguiſhing 
Token they may be clearly known from others. 


. _ 8 1 oy 1 
b Fam AA. 8 > of * 
OR Os — 
25 e Lads, - * C. 8 f r # CV Wy 2 - 
n 3 >. . N r 


— ape. - ge 


that no Actions are in themſelves Good or Bad, 
Honeſt or Vile, till 3 made ſo by ſome 
Law. Nor ought any Man to be ſhock'd with 
ſuch a Scruple as this; if all the Morality of 
Human Actions depend on ſome Law, might 
© not GOD therefore have ſo fram'd the Law of 
Nature, as to injoin things directly contrary to 
© the preſent Duties; for example, if amongſt 
© the mutual Offices, due from Men to one ano- 
ther, he ſhould have put, Killing, Stealing, 
© Fornicating, and bearing Falſe Witneſs ; and 
© amonglt. the prohibited Actions, Gratitude, 
© keeping Faith, paying Loans, and the like. 
For here, tho” it ſeems altogether a needleſs. and 
an impudent Curioſity to enquire what G OD, 
might have done, when it appears plainly what 
he hath done; yet if any Man ſhould perfilt in 
ſuch Vanities, we may aſſure him, that ſuch a 
Doubt as we have been propoſing implies a ma- 
niteſt Contradiction. For altho* GOD was not 
oblig'd by any Neceſſity to create Man; (as I 
think thoſe Perſons have but a very narrow and 
unworthy Notion of the Divine Power, who be- 
lieve it would have diminiſh'd any. thing from 
GOD's Glory not to have made theſe Poor In- 
habirants of the Earth x); yet when he once de- 
creed to create him a Rational and a Social Be- 
ing, it was impoſſible but that the preſent Na- 
tural Law ſhould agree to him; not by an abſo- 
lute, bur by an Hypothetical Neceſſity. For 
f ſhould Man have been engag'd to the contrary 
Pertormances, not a Social Animal, bur ſome 
other Species of barbarous and horrid Creatures 
had been produc'd. Notwithſtanding all which, 
it remains for a certain Truth, that antecedently 
to the Impoſition of any Law, all Actions ate 
to be elteem'd indifferent. For by decreeing to 
create Man, that is, create an Animal whoſe A- 
ions ſhould not be all Indifferent, GOD imme- 


ther rom our Afﬀertion that all Actions are in 


2 indifferent, before the Application of 
W, 


them unal · 


by the ſame Law, are not made good or neceſſary 


We have alreadv (ſhown in our former Book (w), 


diately conſtituted a Law for his Nature. Nei- 


der'd our worſhipping him with Blaſphemy, or 
with Contempt; as Va/quizs (y) taſhly main - 
tains. For a Rational Creature, that is, 2 Crea - 
ture indued with the Faculty of apprehending 
things as they truly are, cannot form any other 
Conception of GOD than to acknowledge him, 


2 Being not only vaſtly his Superior in Nature 


and Dignity, but likewiſe his proper Lord and 
Governour in the higheſt degree. For otherwiſe 
he would conceive a meer Idol, or indeed any 
thing rather than a GOD. But now it is plain- 
1 ö to ſuppoſe a Being at the ſame 
me the moſt Eminent, and the moſt deſpicable; 
a Governour deſign d purely to be infulted on by 
his Subjects: And to expreſs our Acknowledg- 
ment of the Excellency and the Power of the 
Divine Nature, by ſuch Signs as denote directly 
the contrary. Therefore to ſay that GOD can- 
not eſtabliſh ſuch horrid Abſurdities by a Law, 
doth no more, detract from his Omnipotence, 
than to ſay, that he cannot die, that he cannot 
be untrue, that he cannot make things undone, 
which have been already done. | 
We may obſerve farther on this Argument, 
that if the Definition of Natural Law is to be 
founded on that neceſſ ary Honeſty or Turpitude 
of ſome Actions, it muſt be always lex'd 
and obſcure, and run round in an — 
Circle; as will appear to any Man who exa- 
mines the Definition laid down by Grot ius. And 
Dr. Cumberland excellently remarks (2), that in 
defining the Law of Nature, when we uſe the 
Word Good, 'we, muſt mean Natural and nor 
Moral Good; fince it would be the higheſt Ab- 
ſurdity to define. a thing by ſuch Terms as ſup-. 
oſe it to be already known; thoſe very Terms 
bein deriv'd as Conſequences from-it, and de- 
pending on it as to their own Evidence and Cer- 
tainty. as (4. le HOLE | 
| V. Thoſe, Authors who ſearch for the Firſt 
Pattern or the Original Draught of Natural La 
in GOD himſelf, are divided into two Parties, 
For ſome placing the Spring and Fountain as it 
were of it in the Divine Will, do thence con- 
clude, that in as much as that Will is in the 
higheſt manner, free, the Law of Nature may 
therefore be, chang d by GOD, or the contrary 
be.. commanded, as is the Caſe and the | 
tion of Poſitive Laws. Others affirm this Natu- 
ral Law to be founded after ſuch a-manner in 
the eſſemial Holineſs and Juſtice of GOD, as to 


reſent and expreſs a kind of Image or Copy * | 
of thoſe por wary And hence likew 


tay proceeds the Immutability of the Fa er 
A 


ture: In as much as the Divine Juſtice and 
Holineſs are utterly incapable of ww Change or 


Alteration. Concerning the former of theſæ Opi- 


nions we have this to remark, that it was indeed - 
arifirſt entirely free to the Divine Pleaſure 'ro 


doth it follow, that GOD could have or- produce or not to produce an Animal to whom 


* 


51. 


#) vid. Grot. 1. 1. c. 1. 5. 10. (w)C 2.5.6. e ) Vid. 7ob 38, v. 7. CO en _ 
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the preſent Law of Nature ſhould agree. Bur 
that fince GOD ALMIGHTY hath' been pleas'd 
to create; Man, a Being not poſſibly to be pre- 
ſery'd without the Obtervarion of this Law, we 
hate no manner of Reaſon or Colour to believe; 
that he will either reverſe or alter the Law 
Nature ſo long as he brings no Change on Hu- 
man Nature ir ſelf; and ſo long as the Actions 
injoin'd by this Law do by a Natural Conſequence 
omote Society, in which is contain'd all the 
'emporat Happineſs of Mankind; while the 
contrary: Actions do by as ſtrong a Neceſſity de- 
ſtroy that Society: That is, ſo long as Benefi- 
cence, Kindneſs, Fidelity, Gratitude, and the 
like. Practices ſnhall have a Power of engaging 
and of winning on Men's Minds; and Injuri- 
ouſneſs, Treachery and Ingratitude # Power of 
railing and of provoking them. And therefore 
ſuppoſing Human Narare and Human Affairs, 
to be ſixt und conſtant, the Law of Nature tho 
it owed its Original Inſtitution to the free Plea- 
ſut of G0 D, remains firm and immoveable: 
Unlike to thoſe Divine Pofirive Laws, which de- 
pend in ſuch a manner on the Divine Will, as 
not to ſeem ſo arily requiſite to the good 
and ſate Condition of Mankind in General. Be- 
ſides, tho this Opinion be ſo far right as it 
makes GOD the Author of Natural Law, 3 
Truth which no Man in his Wits can doubt of; 
yet it ſtill remains an Uncertainty, by what 
means this Divine Will is to be known, and 
what Tokens there are to evidence, that GOD 
intended to comprehend ſuch or ſuch a thing 
under the Law of Nature. And the ſame In- 
convenience attends: likewiſe on the latter Opi- 
nion. For tho* no one can be guilty of ſuch 
horrid Impiety, as to aſſert that the Law of Na 
ture contains any-thing in it repugnant to the 
Divine Holineſs or Juſtice (2); yet it would be 
very difficult to prove, that the ſame Law is ſo 
exact a Copy or Reſemblance of thoſe Attribu 1 
that in what manner ſoever GOD ALMIGHT 
is pleas d to deal with his Creatures, particular- 
ly with Men, in the ſame manner the Law of 
their Nature commands Men to deal with one 
another (H, Nor doth it appear how a Right 
which is to obtain amongſt Ferſons by Nature 
equal, can be copied from that Tranſcendent 
Right, which the Creator uſeth towards his own 
Works: That is, how'a Law impofing a mutual 
Obligation on Men, can repreſent any Image of 
Ormipote 
can reſtrain. For thar Argument drawn from 
Scripture, about Man's being created in the 


ney; which no Laws, no Obligations Eq 


Image of G0 D, is of no force as to the pre. 
ſent Caſe. For even thoſe who confeſs that 
Image to be loſt, do yet acknowledge the Senſe 
of Natural Law to have ftill remain'd in Man, 
Amongft our ſelves we ufually call him a Holy 
or Righteous Perſon, who abſtains from groſſct 
Sins, and regularly obſerves his 0 # But now 
who ever tram'd a Notion of the Divine Holi. 
neſs by ſo unworthy a Model? He amongſt Men 
is accounted Juſt, who makes it his conſtant 
purpoſe and Reſolution to hurt no body, and to 
pay every one their due: But in GOD it is Ju. 

ice ro deſtroy his Creatures, even in the moſt 
grievous and painful manner. Neither can he 
to owe a Perſon any thing, as to be accus'd of 
doing an Injury upon witholding it. If he hath 
been pleas'd to promiſe any thing to Mortals, 
he indeed performs it: Not becauſe by Virtue 
of ſuch a Promiſe rwObtain a Right againſt GOD, 
bur becanſe it would be ſome kind of Deroga- 
tion from his Greatneſs and Goodneſs, to com. 
mand Men to expect any favour from him, and 
afterwards to fruſtrate their Expectations. For 
he who breaks his Promiſe, either wants Power 
to perform it, or elſe thro* Inconſtancy or dif: 
honeity talls from rhe Engagement he had once 


well made, or elſc at the time of making his 


Promiſe, he was ignorant how the State and 
Condition of things would be, when it was at- 
terwards to be fulfilled; all which - caſes imply 
ſome kind of Failing and Imperfection. Hence 
GUD cannot but oblerve his Promiſes, and Men 
ought not but to obſerve theirs : Hence Human 
Promiſes turn into Debrs, but Divine Promiſes 
are made good out of pure favour. What Rules 
the Vindicative Juſtice of GOD proceeds by, is 
far above our Apprehenfion to diſcover, But thus 
much is certain, that they are not altogether 
conformable to the Methods of Human Judi- 
cature ( 4 0 | 
Ftom this Conſideration, that we ought not to 
admit any Law common both to GOD and Man, 
we may draw an caſie Anſwer to thoſe Inſtances, 
which tome give of GOD's diſpenſing with the 
Law of Nature; as when he commanded Abra. 
ham to kill his Son, and the Vraelites to rob the 
Egyptians, of their Veſſels of Silver and Veſiels 
of Gold. For GOD the ſupreme Lord and 
Diſpoſer of all things, hath a much higher and 


fuller Right over his Creatures, than one Man 


can have over another, who is by Nature his 
ual. Therefore{we cannot properly call it a 
Diſpenſation of the Law of Nature, when a 
Man by expreſs Command from Heaven, cxc- 


. 
4 . th. 


_— * 


* * 


( Add. D. cunmber tand. 8.6. & c. 8. & 13. 


4 ln which Senſe we allow the Saying of Euripides (Hecub. v. 800.) GOD himſelf 435 1 | | 


Cc) Ariſtor. Ethic. I. 10. C 8. What kind of Albion ought we to attribute to the Gods ? Shall we ſay they are Juſt ? But 
alas! It would ſeem . moſt ridiculous to fancy, that they. are concern d in driving Bargains, in reſtoring Loans, and the libe Perjar- 
mances which we rechon Honeſt among/t Men. Shall we call them Valiant and Brave, able to endure HardjlLips and encounter Dan 
gers? Shall we pronounce them Liberal? Who then ſhall be the 0bje, or what the Matter of their Bounty ? Certainly we mujt v 


oppreſt them with the Load of Money or Treaſures. 


In like manner it would be an impertinent and troubleſome Commend ation, t 


they are Temperate; in as much as they have mo. inordinate Afﬀedtions ta govern. and reſtrain. And ſo thus, if ne wan through te 
whole Train of Human Adions, we ſhall find them all ſo mean and contemptible, as to be infinitely unworthy of the Heavenly Natws- 


_ ." Catull. 


* 
W 0 


4 


4 i nec divis hominis componier eſt, GEE Te 
No Juſt Compariſon 'rwixt Gods and Me | 
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cutes GOD's Kight upon other Men, meerly as 
his Inſtrument (4). ; 

VI. But neither do the Arguments which the - 
Author of the Treatiſe de Principus Juſti & De- 
cori produces, ſeem forcible enough to eſtabliſh 

Two fold Natural Law Divine and Human, 
which ſuppoſing the preſent Order of the World 
to continue, do fall in with une another. For in 
4s much as all Law implies Obligation, and that 


Principle, it doth not appear how we can with- 
out Abſurdity, apply any ſuch Matter to GOD. 
And it is a like Impropriety to ſay, that GOD 4 
oblig'd by bimſelf, or by his own Eſſence. Nor 
will that Text which he alledges of Rom. I. 32. 
ever prove ſuch a Law to be in GOD. For ſince 
the Gentiles from the Dictates of their Reaſon, 
were able to gather the Knowledge of the Law 
of Nature, the next thing which they muſt in- 
ferr, was that GO D the Legiſlator would not 
ſuffer the Law to be violated without puniſhing 
the Offender. Therefore upon the Violation of 
that Law, there ariſes'a Right to GOD (if it 
be decent ſo to ſpeak) of exacting Puniſhment, 
or upon Commiſſion of the Sin, GOD molt juſt- 
ly executes what he before threatned. But who 
can conclude from hence, that GOD is obnoxious 
to a Law? What follows is an ambiguous Ex- 
reſſion, that the ſupreme Right * OD over 
his Creatures it diſcover d by atural Reaſon 
from 2 r which make the Founda- 
tions of Natural Right and Equity amongſt Men. 
For if this only be ü Sence of it, that in many 
Caſes GOD doth roceed in the ſame manner 
in his dealings with- Men, as he would have 
them follow in their TranſaQions with each 
other ; it will _ ſs without Contradi- 
ion (e). For thus GOD by the Natural Law, 
hath injoin'd Men to keep their Promiſes, as he 
will firmly keep thoſe which he makes him- 
ſelf (/). he forbids Human Judges to con- 
demn the Innocent, declaring that he himſelf 
will acquit them in his own fad ments (g). But 
if it be meant to aſſert that GOD hath no more 
Right over his Creatures, than Men are allow'd 
to obtai., over each other; there will be need of 
more convincing Arguments to make us believe, 
that the ſupreme Lord and Maſter hath no fuller 
Right over his Servants, than the Servants have 
over their Fellow-Servants, with whom Nature 
has ſet them on a Level: Or, to uſe Grotiuss 
Terms, that the 7us Reforium, and the Jus 
AEquatorium, the Right of Governors, and the 
Right of Equals, are exactly the ſame thing. 
either muſt we let that Aſſertion paſs by un- 
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again preſuppoſes ſome external and ſuperior 


cenſurd, which the Author of the ſame Treatiſe 
lays down, pag. 52. that GOD ought neceſſurily 
to eſteem the Laws of Nature as Juſt, the Ordey 
of the Univerſe being eſtabh/h'd in the manner we 
now bebold : And that he cannot but own ever 
Deviation from them to be indecent and unjuſt. 
For without doubt thoſe Imperious Terms, GOD 
ought neceſſarily, are very unſuitable to the Ma- 
jelty of an 2 — Nor is here 
any neceſſity to be diſcover d in the Caſe, except 
ſuch as owes its Original meerly to the Divine 
Pleaſure. The Reaſon which he ſubjoins, is not 
ſtrong enough to maintain his firſt Poſition ; A/. 
things (lays he) which our thoughts can imagine; 
have always ſome kind of antes or Relation, ari- 
Jing from the intrinſick Nature 4 the thing, and 
which cannot be ſeparated from the thing teithout, 
offering Violence to Reaſon. Fot this Nature, 
and this adhering Relation, things have not from 
themſelves, but from the Free Wilt of GOD; 
and the Decrees of his Will cannot properly be 
called his own Law. Thus, the reaſon why 
amongſt Men one Benefit obliges to the return 
of another ; why Violation of Covenants, Inhu- 
manity, Pride, Slander, can never be allowable; 
N becauſe G0 D hath given Man a Sociable 
ature, and as long as that Nature remains un. 
alter'd, thoſe things which are agreeable to it 
muſt be Good and Honeſt, and thoſe which are 
ugnant to it, Uncomely and Unlawful. But 
who can hence inferr, either that there is but 
one Law, common to GOD and Men, or thar 
things ars indu'd with any exio:s or Habitude, 
. from the Divine Diſpoſal ? _ 
VII. Thoſe who found the Law of Nature 
on the Conſent of Mankind in General; or on 
the Agreement either of all, or however of the 
moſt, and the moſt poliſh'd Notions, ſeem chiet- 
ly to follow Ariſtotle, as the Author and Patron 
of their Opinion. He, in his Ethics to Nicode- 
mus, calls that Natural Fuftice, which bears the 
Jame Force in all places, and doth not depend on 
f asf wk Sentiments. And in his Rhetorick, 
e tells us, there is a General Right and Wrong, 
or Fuſt and Unjuſt, believ'd and 1 by all 
Men; altho no Society ſhould be inſtituted 
amongſt them, and no Covenants be tranſatted (i). 
Now beſides, that this way of proving the 
Law of Nature is only 4 poſteriori, and there- 
fore cannot ſhow the Cauſe and Reaſon of the 
thing; ſo is it very ſlippery and uncertain, and 
involv'd in an endleſs maze of Doubts and Per- 
78 To appeal to the Conſent of all Man- 
ind, Mr. Hobbes (&) obſerves to be inconvenient 
upon this account, becauſe at this rate it would 


Circumſtances 
therefore is no longer 


jeft. For thus rung the Law, He who receives a thing in 


. 
; «” 
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(4) Comp. Crot. I. 1. c. 1. S. 10. None, I believe, can be ſo ſimpleas to imagine 
varied, the Law it ſelf ſuffers Alteration. When the Creditor hath 


— ee — 


that when the Object is chang d, or the 
forgiven a Debt, it loſeth that Name, and 


ed under the Law which enjoins Payment. And as for the other Inſtance, when the 
Goods of a Perſon who gave a thing in Truſt, are adjudg'd to the pu 


Treaſury, neither the Law is 'd nor its Ob- 


Truſt, ought-to reftore it either to him who committed the thing (being 
was 


his own) to bis Charge, or to him-on whom the Right deſcends. Now this Law cannot affect the Thief, becauſe the 
not bis own; nor to the former Owner, 


r Publick. | A 
Beg l VI. * 0) 2m. + 17, 19. * er Ne Ge 10. 
7) Cem. Tuſc. Queſt. L 1. Conſent Men in am Point, is fo be e a Law ature : And again, Conſens 
of all Men is the Voice of Nature, C de cue. l. 2. 8. 1. 7 Ty 


be 


who is ſupyos d to be at preſent 2 Baniſh'd Man, becauſe the Propriety of all that was 
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be impoſſible for a Man actually ufing his Rea · 
ſon, to fin againſt the Law of Nature. In as 
much as h:s Conſent being wanting who is a 
part of Mankind, the Common Agreement, muſt 
needs be maim'd and imperfect. Then again, 
becauſe it would not be fair to gather the Laws 
of Nature from the Conſent of thoſe, who break 
them more frequently than they obſerve them. 
For as I/ocrates ſpeaks (I), It is a Natural Miſ. 
fortune which we all lay under, that we ſhould 
-= frequently tranſgreſs our Duty, than per. 
orm it. | | 

Nor will it be a more happy way of arguing, 
to appeal to the Conſent of 4 Nations. For 
were it poſſible tor us to underſtand all the Lan- 
guages of Ancient and Modern People, yet we 
ſhould be till far enough to ſeek in the Know- 
ledge of their Manners and of their Inſtitutions. 
We cannot hit off this Difficulty by ſaying, that 
the Conſent of the moſt Civiliz d Nations is 
' ſufficient, and that the Opinions of Barbarians 
are not to come into the Account. For, what 
Nation any ways able to manage and to preſerve 
it ſelf, will own the Title of Barbarous? Or 
what Nation can take ſo much on it ſelf, as to 
defire its own Manners and Proceedings ſhould 
be the Standard in trying all others, and that 
whatever People did not exactly conform to its 
Model, ſhould be immediately pronounc'd Bar- 
barous and Sava Heretofore the Pride of the 


Grecians, cenſur d all as Barbarians, who livd 


without the Bounds of their Country. The Ro- 
mans afterward ſucceeded them, as well in their 
Arrogance as in their Empire. And at the pre- 
— ove few Nations here in Europe, have 
the Vanity to preferr themſelves to the reſt of 
the World in the Opinion of their own Civility 
and Improvements of living. But there are not 


wanting other People, who imagine themſelves. 


to have the Advantage of them in all reſpects: 
And 'tis an old Proverb amongſt the Chineſe, that 
themſelves only have two Eyes, only the Euro- 

ans one, and all the reſt of the World are 
ſtark blind (). | 

Some too there are, who fall foul upon our 
Learning, in proſecuting which we ſpend ſo 
much Good Time; they will have it be no better 
than a Prop, or a Crutch to ſupport and affiſt 
our Dulneſs : In as much as the good Diſpoli- 
tion of many Men carry them on to a Natural 
Innocence and Probity, without the Improve- 
ment or Ornament of Letters; and becauſe it 
requires no great Clerkſhip to be 'an Honeſt 
Man. It is likewiſe too evident, that high At- 


tainments of Knowledge are not always bleſs d 
with the Attendance of Good Manners or of 
Good _ (). Many Nations we ſee 
pride themſelves in the tedious Pageantry of 
vain and unneceſſary things; deſpiſing thoſe who 
lead a Life of leſs Gallantry and of more Sim. 

licity. Yer were we to ſeek for Innocency and 

ntegrity, we might perhaps find them much 
ſooner amongſt theſe plain and unartificial Mor. 
tals, than amongſt their ſtately and Formal 
Neighbours (o). 

Beſides, that ſuch a Conſent can be of no 
force, appears from this farther Reflection; 
that the number of Fools far exceeds that of 
wiſe Men; and that few Perſons have form'd 
their Opinions upon a full ſearch into the Foun- 
dations of things; but moſt Men follow on in 
the track of others, and yield an implicite aſſent 
to their Notions, without applying their own 
Thoughts or Judgment to the Points in Debate. 
Farther, altho* we have a tolerable Aſſurance of 
the Conſent of moſt People, at leaſt as to the 
General Precepts of Natural Law; and altho 
we may preſume on the Confent of the reſt, from 
the Principles of thoſe who are better known to 
us: Yet it is more ſafe to conclude hence, what 
thoſe Nations eſteem juſt and equal amongſt 
themſelves, than what they think fair ways of 
dealing with Strangers; all whom, are by ſome 
People accounted Enemies, and treated accor- 


dingly . 

VIII. Tho? the common Uſe and Cuſtom of 
many Nations may ſeem to be alledg'd with 
more force for the proving a thing to be lawful 
or allowable, than for the proving it to be aQu- 
ally commanded by the Law of Nature; yet that 
we cannot with any Security make ſo much as 
the former of theſe Concluſions, ſeems probable 
from the great Variety and Contradiction diſco 
verable in the Manners and in the Inſtitutions BY 
of the moſt famous People upon Record. So 
that we may well apply to the preſent Caſe, 
that ſaying of Socrates 2 ), zun eig Emeduus » d. 
dene xamuptl yes, eig Tis moles due ou 
conſult no very expert Maſters, when you refer 
your ſelf to the Multitude for Inftruttion. To 
the lame purpoſe Plutarch (7) obſerves, that the 
Laws of Men are vaſtly different, ſome making 
one thing to be good and ſome another: And Ta- 
citus's Deſcription of an Army compos d of va- 
rious Nations may ſerve to repreſent the fame 
wide Diſagreement. Their Languages, / their 
Manners, their Deſires, (ſays he) are different; 
and while ſome will have one thing to be lawful, 


CL) ont. ad Phili 
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Add. Ces. de le Sagefſ, l 2.6. 8. & 1, r. c. 30. Where he reckons it in the Liſt of fooliſh Opinions, to con. 


demn and reject a thing as Barvarous and Evil, only becauſe it differs from our own Common Manners ant! Opinions. % 


Gl. 2. c. 2. ih 7. 5 ; 
n) Plato Epiſt. X. Him 
C0) 'Tis a ſhrewd Remark of Juffin 
Id give them, what the Grecians, wit 


TINT 


Integrity, Faith and fincere Dealing . 1 take to be the ge rief, 
| vations of their wiſe Men, and the Pr 
. attain; and that the politeſt Manners ſhould be diftanc'd and out-done in the Cunpariſm with 


„ ſays de, that meer Natale 
s of their Philoſophers could reve! 
. Of fo much greater Bere 


Seythians ; It ſeems 


on one ſide was the Ignorance of Vice, than on the other the Knowledge of Virtue, Vid. Valer. Max. I. 1. c. I. 5. 2. & Sext. Ef 
5 


Hypotyp. I. 2. c. 8, where we meet with ſeveral things 
Add. neige Eſſays, I. 2. c. 30. 


to the ſame pi 
(9) Flats Alaibia 
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ſtrangere; and that their Husbands 
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+ ome the contrary, amongſt them all, notbing 
— * as L lad ul (6). To give ſome ac- 
count of this Variety by way of Specimen. 4- 
riſtotle (1) reports of ſome Savage Nations on 
the Confines of Pontus, that it is cuſtomary 
with them, to borrow one another's Children, 
to furniſh out their Feaſts. And theſe People 
he preſently after calls Irrational, Wild, and li. 
ving only by Senſe. Euſebius, in his Book de 


Pre paral ione Evangelicd (u), reckoning up the 


foul Cuſtoms and Manners which had been cor- 
rected by the Doctrine of the Goſpel, amongſt 
others, mentions the Pollution with Mothers 
and Siſters in Per/ia, (which Diogenes Laertius 
too takes notice of from the Authority of Socton) 
the cating of Human Fleſh, and the murdering 
of Children under a Religious Prerence amonglt 
the Scythians. That the Maſſagete, and the 
Derbices us d to kill their Relations when they 
grew very old, and make an \ptertainment with 
their Bodies: That the Tibareni in Cappadocta, 


' threw their Ancient Perſons down Precipices ; 


that the Hyrcanians caſt out their Dead to the 
Birds, and the _ to the Dogs to be de- 
vour d. Hither alſo may we referr thoſe faul 
Watchings and other Ceremonies, defign d for 
the Honour of their Gods, but mixt with all the 


licentious Practices of Adultery and Lewdnels ; 
as alſo, the Human Sacrifices barbarouſly mur- 


ther'd on their Altars. The ſame excellent Au- 
thor (w) gives the ſollowing Relations out of 
Bardeſancs the Syrian. *Tis a Law amongſt the 
GETULIANS, that the Women offer their 


Bodies to mwbomſoever they pleaſe, eſpecially to 
all not ac- 
cuſe them on theſe accounts, or pretend to cenſure 
them as guilty of Adultery. The ſame Liberty 
obtain d amongſt the BACTRIANS. Whereas 
on the contrary, amongſt the ARABIANS, all 
Adultereſſes were puniſhd with Death, and 1 
ſuſpelled only, underwent ſome leſſer Penalty. In 
PARTHIA and ARMENIA it is provided 
7 Law, that no Man ſhall be accus d for killing 
is Wife, bis Son, bis Daughter, or his Unmar- 
ried Brother or Siſter. Amongſt the ATRIANS 
Petit Robberies are puniſh'd with Stoning; amongſt 
the Battrians only with the lenominy of being pub- 
lickly defiled with Spittle. The Wiſe Men of 
GREECE, are not aſhamed to court the Love 
of little Beautiful Boys. In BRIT AIN many 
Men poſſeſs one Wife; in PARTHIA many 
Women belong to one Husband. Sextus Empiricus 
(x) the Sceptic, ro ſhow that there is no Cer- 
tainty in the Notions of Honeſty or Diſhoneſty, 


. hath rak'd up a = Heap of theſe contradiQto- 


ry Cuſtoms and Inſtitutions. But he hath ſtum- 
bled very farally in the very entrance of his De- 
ſignz while he talks in this manner: Among ſt 245 
Pollution with the Male Sex is unlawful and 


abominable , yet amongſt the Germans, as is re. 


ported, it is no Diſgrace, but rather a faſhionable 


mc. 


vile Cuſtom ha 


Praclice. For the Greciuns were ſo ſeandalouſly 
addicted to this unnacural Vice, that P/aro in 
his 3th Book of Laws, thought there was need 


of urging. ſome Reaſons 7 the Poſſibility 


of reltraining it by Public Edicts. And that the 
Beontans, Sextus Empiricas's Country. men, ought 
not to ſtand excepted from this Imputation, 
may be gather'd from à Paſſage in Cornelius Ne. 
pos's Lite of Epaminondas : Tho? perhaps the 
ceas'd in thoſe parts before this 
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Sceptical Philoſopher wrote. That it once pre. 


vail'd there, he himſelf afterwards relates. Bur 
what he reports of the Germans, is ſo groundleſs 
a Falſity, that *tis wonderful how it ſhould en- 
ter into the Head of any one, who is the leaſt 


acquainted with the Manners and the Story of 


that Nation. He adds, that the Cynic Philoſo- 
phers, and Zeno, Cleanthes and Chr pus, 
eſteem'd the ſame foul Enormity an inditſerent 
thing. That ſome of the Indians thought it no 
Indecency to be familiar with their Wies in 
Publick. That in ſeveral Parts of Egypt for 
Women to proſtitute themſelves was look'd on 
as 4 Creditable Profeſſion ; and that *twas uſual 
for the 2 ſort firſt to get themſelves a For- 
tune by the Jilting Trade, and then to marry. 
That the Szoics held it to be no irrational Prä- 
Qtice, either to frequent the Stews, or to main- 
tain one ſelf by Pimping. That the Per/ians 
contracted Marriages with their Mothers, and 
the Egyptians with their Siſters: The former of 
which, Zeno maintain'd to be agreeable to Rea- 
fon (). Thar Chry/ippas permitted a Father to 
have Children by his Daughter, a Mother by 
her Son, and a Brother by his | Siſter. That 
Plato allow'd the Community of Wives. That 
"ewas a receivd Cuſtom with many of the 
Barbarians to feed on Man's fleſh; which 
the Stoics themſelves approv'd of. That a- 
mongſt many others, Adulteries paſs'd for in- 
different Matters. That the Scythians offer d 
4 in Sacrifice to Diana; and kill'd their 
own Parents, when they arriv'd beyond the Age 


of Sixty Years. That by a Law of Solon's at 
Athens, the Parents were impower'd to put their 


Children to Death. That the Roman Gladiators, 
after the Performance of their Murthers, re- 
ceiv'd Honours and Rewards. That Thieves 
amongſt the Spartans were puniſh'd, not for 
ſtealing, but for letting themſelves be catch'd. 
That the Amazons, it they happen'd to bear Male 
Children, wiltully made them Cripples; to pre- 
vent their Performance of any Manly Actions or 
Exploits. He enlarges farther about the diffe- 
rent Opinions in reference to the Divine Nature, 
about the Diverſity of Religious Rites and Cere. 


monies, about the various manners of Barial, 


and the abſurd Procurements of Death (Z). Tul. 
ly (a) reports that the Egyptians, having their 
Minds overcome by wicked Errors, will ſconer 
let themſelves be cut in pieces, than they will 


(9) Wit 3; (2) nee 17. 2 
2 * 
8 444 85. 5. Zeno's Speech as there 


0 Koas (6) L. 6. e. 8. 
reacheth the heſt of 
Laert. in Pyrrho. l 9. (8) TW-Qu I 5. * * 


(x) Hypotyp. I. 3. c. 24. | 
and Impudence. 


"O's hurt 
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hurt a Se hey 2 a Cat, a Dog, ” Ao 
codile : And 1 n unawares 10 
of theſe Creatures a Miſchief, they mi 
undergo any Puniſhment. Busbequius (b) informs 
us, that Theft is an honourable Practice amongſt 
the Colchians : And Fran. Alvarez that in Aby/- 
nia the Cuſtom is, for the Thieves to preſent 
à part of their Booty to the King, keeping the 
| reſt without Scandal for their own uſe (c). 

IX. But that Notion of extraQting the Law 
of Nature from the Manners and Cuſtoms of 
the World, is accompanied with this farther In- 
convenience; that tis almoſt impoſſible to find 
any Nation, which is govern'd purely by Na- 
. rural Law; but every Country hath its own 

particular Laws ſuperadded, either in Writing 
or otherwiſe ; to be made uſe of when the Peo- 
le have any Bargains or Tranſactions with their 
ellow-ſubje&ts. And many times Affairs in de- 
bate between whole Nations are decided either 
by Civil Law common to both; or by the Law 
of Nature as it is not naked, but cloath'd, as it 
were, with many Poſitive Additions. So that 
it is no eaſy matter to diſtinguiſh what thoſe 
Nations admit for Natural Law, and what for 
Poſitive and Civil We may add to this Conſi- 
deration, that meer Uſe. and Cuſtom when it 
hath born a long and an unqueſtion'd Sway, fre- 
quently puts on the Face and Semblance of Na- 
tural Reaſon. Ii manifeſt, ſays Agathias (d), 
that whatever Law 5 it — bath _ 
thro' a long Courſe of time amongſt many Feop 
they —＋ oy it up for moſt excellent and mb 
equitable ,, and if any thing be attempted contrary 
to it, this they rejett as ridiculous, and unworthy 
of all Credit and Allowance. We have a famous 
mple to this purpoſe in Herodotus (e). Da- 
ris for Experiment's ſake, put the queſtion to 
the Greeks who were under his Command, what 
Summ of Money he ſhould give them, to feed 


on the Bodies of their deceas d Parents, after the 


manner of the Indians. Upon their refuſal to 
22 on any Conſideration; he ask'd ſome of 
the Izd:ans, what they'd take to burn their dead 
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In as much as Nature 


Parents after the Grecia Faſhion, and not to eat 
them! But they ſetting up a General Outcry, 
defir'd the King to have better thoughts of them. 
Beſides, to have been inurd to any Opinion from 
ones Infancy, is ſo forcible a P ion, that 
altho? the Opinion be falſe, yet it ſcarce enters 
into any Perſon's Head to queſtion it; at leaſt 
it paſſes with an uncontroll'd Currency a 

Men of vulgar Parts and Capacities (/). To 
the greateſt part of Mankind we may apply Sex. 


tus Empiricus's Saying, they follow the uſual 
ways of Life, without thought or reflection (g). 
And Euripides's Obſervation is no leſs true, that 


the Traditions which we receiv'd from our Pa- 


rents, and which are grown up with us, no Rea- © 


ſon can 8 no ſtrength of Wiſdom can over- 
rule (h). To the ſame Head we may referr that 
Text of the — 1 Corinth, XI. 14. and that 
Remark in Plato in his ſeventh Book of Laws, 
that our uſing gge of our hands more readily 
than the other, proceeds purely from Cuſtom: 


Amongſt many People Honour and Reſpett are 
meaſur d by the length of Beards (i); whereas 
on the contrary, the greateſt part of the Ame 
ricans think it a Brutiſh Indecency to appear 
with any Beard at all (H. | | 

But all this while, we do not aſcribe ſo much 
force to Cuſtom, that it ſhould be able in ſuch a 
manner to deprave and ſeduce the Judgment of 
Reaſon, as to render the Truths concerning Na- 
tural Laws impoſſible to be apprehended (/). 

X. This ſtrange diverſity of Laws and Man- 
ners, by which moſt Nations in the World con- 
tradiCQt each other, hath without doubt been the 
occaſion why ſome Men have aſſerted that there's 
no ſuch thing as Natural Law, but that all Law 
firſt aroſe from the Convenience and the Profit 
of Particular States, and is incapable of any other 
Meaſure. Thus Horace Serm. I. 1. Sat. 3. 


—— Utilitas, jufti prope mater & equi. 


Jura inventa metu injuſti fateare neceſſe eft, 
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equally favours both. 


(6b) - x ; | | 
e) Philo Judas de Semulentii. And theje things may give us warning nat eaſily to credit thoſe Uncert ainties, which being 
di 2 throng almoſt the whole World, bave thrown both e Barbarians into Common Errors of Tudgment. I mean thoſe 
early Inſtitutions, thoſe National Cuſtoms, thoſe Ancient Laws, through the whole Summ of which we cannot find one in which all 
-=_ but in every Country, People, City, Street, and even in every Houſe, the Men, at leaft, differ from the Women, and the Chil- 
both. And indeed I dd not wonder, that a confus'd and miſcellaneous Rabble, meer Slaves to Laws and Cuſtoms, hewever 
introduc'd, inur d from the Cradle to yield Obedience to them no leſs than to Maſters or Tyrants, and having their Mind com d and 
broken by Severity and Blows, and not able to aſpire to any Great and Manly Attainments, ſhould believe the Traditions they receiv'd 
from their | Anceſtors, and letting their Reaſon lie Without Uſe or Exerciſe, affirm things or deny them unzxamin'd and unobſerv'd. 
But I cannot forbear wondring at the Philoſopher ; who, whilſt the greateſt part of them pretend to hunt for the real Truth and Cer- 
tainty of things, dividing themſelves into ſo many Troops and Orders, pronounce of every Matter, Great or Small, ever with 
93 and often with r Add, Montaigne Ef. I. 1. c. 22. & Charron de la Sageſſe. I. 2. c. 8. f. 4. 7. 
L. 2. e) Thalia. | 
( ) Ariſtot. Problem. Seat 18. qu. 6. Thoſe things which Men have at firft made choice of, and to which they have been ac- 
d, in theſe they are not able to judge for the better. For their Mind is already corrupted by euil Prejudices and Prepoſſeſſions. 
Cicero. Acad, Queſt. l. 4. Same Perſons are tied and reſtrain d in their Notions, before they are capable of judging what is beſt 
and aftermard;, in the weakeſt part of their Age, either folloming the Opinions of ſume Friend, or taken with the Speech of the fuſt 
Maſter they have heard, they give their Verdict on Points mbich they do nat in the leaſt underſiand, and being carried with the Vio- 
lence (as it were) Ma Tempeſt, to ſore particular Dodlrine or Seft, they cleave to it as if they were bugging a Rock to ſave their 
Lives. And a little after, I hnow not how it comes to paſs, that moſt Men bad rather continue in a Miſtake, and quarrel and fight 
in defence of an Opinion which they have once lov'd and embrac'd, than to examine without Obſtinacy or Partiality, what is deliver'd 
with moſt Agreement. on all ſigts. Add; Mich. Montaigne. Ef. I 1, c. 22. Philo Juda. de Abrahams. Inveterate Cyſtom uſud'l) 


bears as much force as Natures ſelf; Arle YT. | 
( } n I. 3. c. 24. (h) In Bacchis. (i) Vide Avrian. Epidtet. I. . c. 16. 
(& vi Rochefort. Deſcrigt. Antill. p. a. c. 8. $.6. & c. 9. () Add, Selden de I. N. & G. I. 1. c. 6. 
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Te: hi, Safteſq velis evolvere mundi. 
Nee Nan poreft juſto ſecernere iniquum, 


Dividit ut bona diverſis fugienda petendis. 
Of Mother Profit, Juſt and Right were born. 


rum o'er the Muſty Annals of Mankind, 
dul ul confeſs that Laws were firſt injoin d, 
Thro fear of Wrong: Meer Nature never knew, 


Or Good, or Bad, to ſhun, or to purſue. 


Ovid makes his Phedre declare her Mind to 
the ſame purpole. | 


Its vetus pietas æuo moritura futuro 
Ruſtica Saturno regna tenente ſuit 
Tupitur eſſe pium ſtatuit quodeungue juvaret. 


That Thread-bare Virtue only held its Sway, - 

Whilſt heavy Saturn rul'd the Sons of Clay. 

Jove broke the dull Reſtraint; by Zove's Beere 
Profit is made the Teſt of Piel). 


Photinus's wicked Counſel in Lacan, proceeds 
on the ſame Principles. | 


= — Sidera terrd 
U diſtant, &. Hamma mari, fic utile retlo.- 
Sceptrorum vis tota perit, ſi pendere juſla 
Incipit 3 evertitg, arces reſpetius honeftt. 
Libertas ſcelerum eſt que regna inviſa tuctur. 


As Fire from Water, as each Heavenly Light 
From Earth, ſo Profit ſtands remov'd from Right. 
If nice regards to Faith and Truth are ſhown, 

| Your Scepter drops, and you unhinge your Throne. 
The way to fix all hated Reigns has been 

To grant a General Liberty of Sin. 


Ariftippus too, and Pyrrho in Diogenes Laertius, 
deliver themſelves very groſly concerning the 
Origine of Juſt and Unjuſt. But of all the An- 
cients none diſputed this Point ſo largely, as 
Carneades is ſaid to have. His Arguments as 
Laftantius (m) hath contracted them, are to this 
effect. That Men firſt inſtituted Laws to fecute 
and to promote their own Advantage; whence 
they came to be ſo various according to different 
Manners, and different Times; but that there 
was no ſuch thing as Natural Law in the World. 
That Mankind and all other Animate Beings, are 
by the Guidance of Nature carried on to the 
purſuit of their own Profit; and that conſe- 
. there can be no juſtice; or if there be, 
at it muſt be the higheſt Folly, in as much as 
it would make a Man injure himſelf, by conſult: 


ing che Convenienees of other. Fhat alt Nations 


famous for Empire and Command, and the Ro. 
mant themſelves who then rei 


uld reſtore: every one his own, muſt return to 


Grgnification of ſomewhat, that may be 


5 


'd Maſters of 
the World, if they would be juſt, that is, if they 
won 


Gow: py ry = and to — 1 ä 
Poverty (7 clearing up the jections, 
it will not be amiſs —— with Ts Re- 
mark in his Second Book of Offices. Profirable 
ſays he) ig a Word which by the Corruption of 
ime and Cuſtom is perverted inſenſibly to t 
fopermed 
from Honefty, fo ay to make Jomething Hone 
which is not Profitable, and ſomething Profitable 
without being Honeſt : An Error of the moſt per-. 
nicious ' Conſequence 10 the Life of Man. On 
which account in his third Book of the ſame 
excellent Work, he tells us, that Socrates 19 
to curſe the Anthors who firſt divided theſe Names 


in Notion and Opinion, which were in Nature fo 


nſeparably united. For thoſe Maſters of Falfe 
Politicks cheated the heedleſs Vulgar with the 
Ambiguous Term of Profit; which is of two 


kinds, as it is rated by two different Principles. 
One ſort of Profit, is that which appears ſuch 
to the depravd Judgment of ill compos'd Aﬀe- 
ctions; theſe being moy'd chiefly by preſent and 
tranſitory Advantages, and very little ſollicitous 
about future Concerns. The other and the true 
Profit is adjudg'd ſo by found Reaſon,” which 
doth not only confider things at hand, but wei 
and examines the Effects and Conſequences 
which they are likely to produce. Which there 
fore muſt pronounce that alone to be truly x4 
fitable; wllich is univerſally ſuch, and w | 
ives Aſſutance of Conſtancy and Duration (o). 
ut can never judge it a deſirable thing; to en. 
joy a Momentary Advantage, — INN 4 
Train of endleſs Miſchiefs. Tis a unhappy 
and 2 moſt dangerous Pleaſure, in the heat of a 
Fever to relieve our ſelves with cold Water, 
which will be ſure afterwards to redouble our 
Tortures. Actions perform'd in Conformity to 
the Law of Nature have a double Excellency, 
not being only Honeſt, that is conducive to the 
Preſervation and to the Increaſe of the Honout 
and the Good Credit of Men; but likewiſe 
Uſeful or Profitable, promoting their Intereſt 
and Advantage, and contributing largely to their 
Happineſs. And this latter Quality is fo far 
from being an unworthy Attribute of Vertue, 
that even in Holy Scripture, God/ineſs is faid to 
be Profitable to all, having both the r of 
this Life, and of that which is to come. On the 


other hand, thoſe Actions which contradi& the . | 


Law of Nature, are always baſe and Diſhoneft, 
and tho? now and then bear ſome ”_ 

ance of Profit and of Pleaſure, ” theſe Charms 
are quickly over, and never fail of being atrend- 
ed with a more conſiderable Crowd of Evils an 
Misfortunes (p). Illy in his firſt Book of Offi- * 
twixt a Man and a Brute, lays he, there is emi- 
nently this differente; the one is carried on by 
850% and to that only which ir preſent, with 
little or no regard to wha is either paſt or to 
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(m) Dio Inflitue. L 5. c. 16. (n) Add. Grot. Prolegom. „„ 

5 Marc. Antonin. I. 7. F. 74. Thoſe Nl are Profitable or Advantageaus which are agreeable to Nature. 
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come : Whereas the other by the Benefit of Reaſon 


tes the Conſequences of things; their Riſe and 
He, ge 4 and couples together Cauſes and 
Effells ; compares Reſemblances of Attions 
and Events; tacks the yours to the future; 
and ſo taking in his whole Liſe at a view, he pre. 
fares all things neceſſary for the Uſe and Comfort 
4 it. Therefore tis ſo far from being true, that 
ivil Laws were firſt inſtituted for the ſake of 
this Momentary and Baſtard Profit, that it ap- 
pears to have their chief end and delign, 
to hinder Men from ſquaring their Actions by 
ſo falſe a Meaſure. For ſhould any one reſolve 
to dire& all his Proceedings to his own Private 
Advantage, without any regard to the reſt of 
Mankind; fince all other Men might as well 
take the ſame Courſe, there could not but ariſe 
the deepeſt Confuſion, and a kind of War of all 
againſt all, a State the moſt Unprofitable, and 
the moſt Inconvenient in the World. On the 
contrary it is very manifeſt, that he who by ob- 
ſerving the Law of Nature endeavours to win 


© the Affections and the good Grace of others, by 


may conceive much ſurer hopes of Profit attain- 
able by their Aſſiſtance; than he, who truſting 
to his own ſingle Power, takes the Liberty of 
treating others as he liſts (2). Nor is it poſſible 
for Men to frame a Notion of any Profit, which 
will be their own Peculiar, or to which all men 
will not have as good a Title as themſelves ; 
ſince Nature hath never given any Man ſo large 
a Privilege, as to let him exerciſe any kind of 
Right againſt others, the uſe of which they are 
not allow'd to turn again upon him. Therefore 
*tis a great Miſtake to fancy it will be Profitable 
to you, to take away either by Fraud or Violence 
what another Man hath acquir'd by his Labour, 
fince others have not only the Power of reſiſting 
you, but of taking the ſame Freedom with your 
Goods and Poſſeſſions. And you have as little 
Reaſon to think it will prove advantageous to 
you, to break your Faith; fince your own Ex- 
ample may be made uſe of to your own Preju- 
dice (7). Nor ſhould any one preſume ſo much 
on his own Strength and Power, as to imagine 
that others will not repay him with ſuch Uſage 
as they receive from him. For all true Power 
ariſes from a Conjunction with other Men, whom 
tis impoſſible to keep ther by your ſingle 
Force. So that if that falſe and ſpurious Profit 
were to be the meaſure of all our Proceedi 
the Life of the ſtouteſt Mortal would be as of- 
ten in danger, as it ſhould ſeem profitable to any 
one to rid him out of the way : And whoever 
took ſuch a Courſe would only ſet a fatal Pat - 
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tern, and chalk our the way to his own De. 
ſtruction. On the whole matter then, not Jy. 


ſtice, but Injuſtice is really the higheſt Folly,” 


which rho* it may ſeem to ſucceed for the pre. 


ſent, yet is neither general, nor laſting, and 


tends to the Diſſolution and Deſtruction of Hy. 
man Safety; Men being chiefly guarded and ſe. 
cur'd from Dangers by Society and by Friendli. 
neſs. Nor will this hold true only of 
lar Men, but likewiſe of whole States and Com. 
munities ; there having never been any Common. 
wealth ſo powerful, or ſo well eſtabliſh'd as 
not ſomerimes to ſtand in need of their Neigh. 
bours Aſſiſtance; fince no fingle Kingdom could 
long bear up againſt the United Forces of a ſtrong 
Confederacy. 
Vintilian (s) obſerves, that an ¼ Example 
can never be truly advantageous , for tho it may 
give fomt delight as the occaſion now ſtands, yet 


it afterwards draws on us, a heavier Load of 


Miſchiefs. It is impoſſible (ſays Demoſthenes 

to obtain any firm — dura ble PRs. At 
p Perjury, and by Lies. Epicurus himſelf in 
his Notions of Juſtice, was very honoufable and 
very fair, as Gaſſendus hath given us this ſhort 
Repreſentation of them (t). Fuſtice not only 
never hurts any one, but on the contrary always 
carries along with it ſomething conducing to the 
Eaſe and Tranquility of the Mind; which it 
likewiſe farther ſupports with the hopes of want. 
ing nothing that Uncorrupted Nature can deſire. 
A Soul where Injuſtice bath taken up its Seat, 
cannot but be in perpetual Diſorder and Confu- 
ſion ; whilſt when it attempts any thing with ne- 
ver ſo much Secrecy, yet it bath no afſurance 
that the Fact will always be undiſcover d. And 
Vince Juſtice is defign'd for the Promotion of the 
Common Good, it's plain that nothing can be juſt 
which doth not tend to the Advantage of whole 
Societies. And of each Member in particular. 
And becauſe every one by the Guidance of Na- 
ture, defires and purſues what is Good for him, 
it 1s neceſſary, that whatever is 13 
according to Nature, and ſhould therefore be 
call d Natural. And this Fuſtice is nothi 
elſe but the Pledge and Aſſurance of Genera! 
Profit : For while it takes place by the Univer- 
Jal Conſent of all Parties, there ariſes this Com. 
mon Advantage, that Men do not mutually give, 
and recerve Injuries, but live in Peace and 
Qurerneſs together : Which as it is Good and 
, Jo doth Nature jgcite every Man 10 
embrace and to purſue it. Tho it muſt be ob- 
ſerv'd by the way, That what Gaſſendur af. 
terwards delivers above a different Profit to 


_ . * 
— Y 


(7) Add. D. Cumberland. c. 2. $. 2.9 n. 2. 
Fr) Prov. XIII. 14. &c. 
than the Rich. The latter, by loſing their Dependants, 


were-thrown off by their Patrons, whoſe Support and Aſſiſtance they continually needed, m 
the chief Strength and Foundation of all his Advice to his Country-men in 


Profit in a Peaceful Competency, than in a needleſs purſuit of 


_ ery. The ſame Orator (in Orat. de Pace) 
this Principle, that there is more Gain 


ks much more eligible than Injury, and the Care of their own Poſſeſſions, than the Deſire of ot her Men's. 


wards proves at large. 
8 Declam. 25 . 
t) Syntagm. p. 3. C 24 & 26 


Ihocrates in Areopagitic. They jndg d thoſe who break Faith and Contracts, to injure the Poor more 
could 2 8 


only ſome little D in their Revenues. The former, if they 


be reduc'd to extreme Indigence and Mi- 


Abundance : That Fuſtice 
Which Aſſertion he after- 


different 


particu. 


uld be 
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—Forent. Perſons, and about a variable Juſtice, 
mult not be admitted in regard to Natural Law, 
bur only to Civil Conſtitutions (2) 

In ſhort, any is able to judge what a Contra- 
diction it is almoſt to Common Sence, to make 
ſuch a Profit as is oppoſite to Fuſtice, the Stand- 
ard of Acting. The Sophiſt Protagoras in Plato, 
tho! 2 Trifler in other Matters, yet had Wit 
enough to ſpeak ſmartly on this Point. In other 
Habits, ſays he, if « Man pretend, for example, 
to be an excellent Piper, when he doth xt under 
And a Note; be either raiſes their Laughter or 
the Indignation of thoſe that hear him; and his 
Friends admoniſh him of bis Madneſs and Vanity. 
But the Caſe is quite otherwiſe in Injuſtice. For 
> ſome Perſons know another to be real 


wo yet ſhould the Man bimfelf confeſs that 
be is guilty of that Vice before Strangers, 1 
tate it for granted that be is out of bis Wus , 
maintaining that ſuch 4 Wickedneſt is never to 
be diſcoue r d, but the contrary Vertue, always to 
be pretended to, whether it be really. praftis'd or 
not. Not to counterfeit Fuſtice therefore they 
rake to be a Senceleſs Extravagance ; ſince. who- 
ever makes a contrary” Profeſſion deſerves to be 
driven out of Human Converſe and Society. No 
Man is ſo bad (ſays Quintilian (w) as that be de- 
fires to ſeem Bad. And almoſt every — 
more honeſtly than he either thinks or acts. 
But the Divine Providence hath ſufficiently 
confuted this pernicious Opinion, by making its 
boldeſt Patrons and Aſſertors feel the fatal Con- 
rr of it. To give an Inſtance or two. 
« Lyſarder, that crafty Deſigner, who manag'd 
© moſt Affairs by Cheats and Shuffles, who 
« plac'd all Right in Profit, who affirm'd Truth 
and Lyes to be indifferent things, and either ro 
de moſt valuable as it was moſt advantageous; 
who bragg'd that Men were to be deceiv'd 
with Oaths as Children with Dice or Bounding 
Stones; as Plutarch (x) and —_— (y) give 
his Character; did he build his 

firmer bottom, than if he had made Truth and 
Honeſty: the Mark and the Standard of his Pro- 
ceedings (z)? Agefi/aus, who at other times and 
other Speeches, usd to cry up Juſtice for the 
been of Virtues, without which Valour and 
Fortirude would be of no uſe; yet when Phoe- 
bidas had without Orders poſſeſs d himſelf of 
the Fort Cadmea, defended that Boldneſs by ſuch 
kind of Rhetoric as this: That the Alion 0 
Phoebidas war to be rated and judg df accor- 
ding to the Benefit and Advantage. it brought 
to the State. Since whatever conduc'd' to the 


+ «+ 1 * > 4 * £ 


— 


ortunes on a 


Publicſ Good of Lacædemon, war to be done ut 
a venture; tohether Men were inpower d by Com. 
miſſion for ſuobh Performances, or not. But was 


in their Deſign of 


not this very Exploit the occafion of the Spar- 


themſelves M 


fing different States to have ſet up different Laws 
upon the accoum of Profit, therefore there can 


tant miſcarr ying 
alters of Greece? | 

XI. Thefe Foundations being ſettled, tis ealy 
to ſolve rhe ObjeQtions of the 'oppofite Party. 
Tis ridiculouſly weak to conclude that, ſuppo- 


be no Perperuat and Natural Law. For all Ci- 


vil Laws do either preſuppoſe or include the 
chief Heads of the Law of Nature, thoſe b 


which the Safety 
ly ther are theſe in the leaſt injur'd or impaird by 


ers, they 


of Mankind is ſecur'd: Nei- 


the 1 Ordinances, which each Common- 
wealth finds à heceſſity of ſuperadding, for its 
ſepatate Intereſt and Benefit. Pena Laws of 


Santtions we acknowledge to have been inſtituted | 
out of fear of Fuſtice; or to reſtrain the Wicked- 


neſs of M 


ftinguiſh between Right and _ 
at 


when the hare Dictates of Natural 
Law were found inſufficient for that purpoſe. 
When Horace denies that Nature is able to di- 

we agree 
ure which 


with him, if he means only that 
Man bears in common with Brutes; whereby 
Brutes themſelves thro? the Information of their 
Senſes do perceive, what is agreeable to their 
— and what not; without the leaſt Appte- 
henſion of Honeſty or of Diſhoneſty. But io he 


means the Rational ig hr deny the Poſition, 


ment, that if tht Romans would be 10 
they would reſtore every one hir ow, they muſt 


as abſolutely falſe. As for Carneades his Argu- 


that ig. 


return to their primitive Cottages and thai there. 


fore Fuſtice it Filly; in vul 


exceed ing empty and 


like manner uſe againſt us; it can 


| r eſteem this may 

bear ſome Semblance of a plauſible Truth ** 

to thoſe who look farther into it, it will appear 
ttifling. For ſince what- 

ever Right we aſſume upon others, they may in 

by no m 
be Profitable for us by injurioully ſeizing an 
other Mens Goods, to invite them to make Re- 


priſals on our own.” And in ſtating the Nature 


of others; but What is of Univerſal 3 
F ler: us ſuppoſe an 


and the Definition of Profit, we are not tö con- 

ſider, what ſeems advantageous to ſuch ot ſuch 

a Man at ſuch a particular time, to the 0 
x E 


tual Benefit and * Thus for farce, 

i er to have rais'd a vaſt 
Eſtare by racking and defrauding the Subject: 
Such an one certainly imagines it would be Folly 
in him, to make an exact Reſtitution, and ſo to 
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n . Epicurus n 16+ Bat which he calls Settled Notions, afirms ther 4 Life led according to 2 
Nice is free from all trouble and diſquiet; bus that Injuſlice was full of diſturbance and diſquier. 7 bm. according to Ji 
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return to his firſt narrowneſs of Fortune. But 
when the Prince upon convicting him of Extor- 
tion, hath adjudg'd his Goods to the Treaſury, 
and his Perſon to the Goal or Gallows, do we 
then think he took a wiſer Courſe to raiſe him- 
felf in the World, than another Perſon who reſts 
contented with a competent Maintenance, inno- 
cently acquir'd ? Thus I know not whether it 
had not been berter for the Roman People to 
have ſat down with Satisfaction in the Enjoy- 
ment of that moderate Wealth which at firſt 
they got together without the Ex of their 
Vertue or Honour; than when they had rifled 
and plunderd the whole World, to turn their 
eapons upon themſelves, and to expole the 
feeble Carcaſs of their Empire to be torn in pieces 
by the Barbarous Nations. Nor do the other 
Arguments of Carneades as ſet down by Lacfan- 
tius, require any long or any laborious Reply. 
or if any think it a piece. of Wiſdom in the 
Seller of a Houſe, to diſſemble its being Infected 
with the Plague, certainly it muſt be own'd for 
Wiſdom in the Buyer, if he either give falſe 
Money for his falſe Goods, or to puniſh the Au- 
thor of the Cheat by the ſevereſt Methods. 
Laſtly, as for thoſe Caſes, whether it be fair in 
a Shipwrack for a ſtronger Man to force a 
Plank from the Arms of a Weaker, or in a Flight 


for a ſound Man to diſpoſſeſs a wou þ 1 


dier of his Horſe, preferring his own Preferva- 
tion to the Safety of his Fellow, we ſhall here- 
after find occaſion to diſcus and to determine 


them. It will be ſufficient for the preſent to -po 


make this ſhort Remark, that Actions done upon 
extreme Neceſſity, and out of Conſternation of 
Mind arifing from Imminent Danger, and which 
do therefore nieet rather with excuſe, than with 
Approbation; ought by no means to be eſta- 
bliſh'd for Common Rules of Proceeding, (a). 
XII. The Author of the Treatiſe De Principiis 
juſti & decori, in ſearching. after the right No- 
tion of the Law of Nature, follows the Method. 
In the firſt place he lays down this Confeſs'd 
Principle, that there is a God, and that be crea- 
ted the World in Wiſdom; which no Man in his 
Senſes will diſpute. He adds, that GO D hath 
declar'd his Reſolution of exerciſing the Vertues 
of Truth and Fuſtice in his Government of the 
Vorld (b). But here, beſides that it ſcarce ſeems 
right to conceive the Divine Juſtice or Truth af. 
ter the manner of Vertzes, it is ſufficiently ma- 
niteſt, that the Diſpoſition, or the Inclination to 
Julien which we attribute to GOD, is very dif- 
erent from that which Men are to exerciſe to- 
wards one another : In as much as the former 
denotes that Method by which an infinitely 
Great and Good Creator is pleasd to govern his 
Intelligent Creatures; whereas the latter obtains 
only amongſt Perſons by Nature equal, and ſub- 
Kall alike to a Common and a Supreme Lord. 
either can it be at all made out that Divine 
and Human Juſtice are capable of the ſame Mea- 


fore mention'd cannot be obtain'd without them, 


ſure, from this Argument, that in Holy Scripture. 
we are frequently referr'd to the Example of 
GOD (c): For in thoſe Paſſages the Holy Spi. 
rit is pleas'd to follow the uſual way of Reaſon. 
ing from a Greater to a Leſs. Bur from theſe 
Principles the ſaid Author concludes, that in the 
Creation of the World GOD propos'd to himſelf 
ſome end. That he bath appointed Means Juſt 
cient for the obtaining that End. That a Man 
ſhall certainly be puniſh'd, if be deviates from that 
Order which of the _ — 2 — the 
Praſecution of the End propos im to himſelf, 
== Mankind. 2 contrary, alle. 
tainly be rewarded, if he direct his Life accor- 
ding to the Order preſcribd by his Creator. In 
fine, that the Fuſtice . GOD implies nothing 
oe but his lawful Diſtribution of Rewards and 

uniſhments. In regard to this Doctrine, I que- 
ſtion whether it can be ſaid, with any tolerable 
Senſe, that GOD hath conſtituted any End, con- 
non to Man with himſelf ; or that the Order 
preſcrib'd by him to Man, that is, the Obſerva- 
tion of the Law of Nature doth produce the 
End for which GOD created the World. Nor 
can the Crudeneſs of the following Aphoriſm 
paſs with ordinary Digeſtions : That the Natk- 
ral Neceffity which is in GOD doth lay on Men 
.a Neceſſity of purſuing Vertue, and of flying Vice. 
Yet ſuppoſe we ſhould be brought to grant all 
this, and then ſhould guide our ſearch after the 
Law of Nature by ſome ſuch general Maxim 
and Rule, Whatever things are Nature ſo diſ- 

d, as to binder the End which GOD propos d 
in the Creation of the World ,, all my things are 
prohibited by the Law of Nature: But whatever 
things are ſo naturally order'd, that the end be- 


__ 


thoſe are certainly enjoin'd or commanded by the 
ſame Law: We thall till be at a loſs to under. 
ſtand what neceſſary Relation every particular 
Precept of the Law of Nature bears to that 
End; whilſt the End it ſelf is not perfectly diſ 
cover'd by us. Thus, for Example, there would 
be need of a train of DeduCtions, to make me 
apprehend, that the End for which the World 
was created cannot be attain'd without honour- 
ing one's Parents, or that Theft is repugnant to 
the ſaid End. Tis meer trifling therefore to 
ſtick upon ſuch General Terms, without callin 
in the Aſſiſtance. of nearer and more diſti 
Principles. And the Foundation of the Law of 
Nature muſt be always left in the dark by him. 
who can make no farther Progreſs in the Que- 
ſtion, than to tire us with ſuch Repetitions, that 
fince the World was made in Wiſdom, and Order, 
and ſince Man bath his part affign'd him in the 
Univerſal Harmony; therefore that Order oug\!t 
neceſſarily to point out to every Man his Duty, in 
every Adlion or Proceeding. id” 

XIII. Thus far moſt are agreed, that the Law 
of Nature is to be drawn from Man's Reaſon ; 
flowing from the true Current of that Faculty, 


(4) Add. Auer, de Principiis & Decori, p. 114, &c. 
(e) Luke VI. 36. Matt, V. 1 XVIII. 33. 
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(6) Pfalm XCVI. yult. 
when 
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when unperverted (d). On which account the 
Holy Scriptur-s declare it to be written in the 
Hearts of Men. This we judge to be a molt 
manifeſt-Truth, that altho” the ſacred Writings 
do throw in a more enlarged Light to direct us 
in the cleareſt View of Nature's Law : Yer the 
{ime Law may without that extraordinary Afh- 
{tance be found out and ſolidly demonſtrated, 
by the bare force of Reaſon, ſuch as GOD firſt 
implanted and ſtill preſerves in Mankind. Yet 
here we by no means think it neceſſary to main. 
rain, that the General Principles of Natural 


Law, are [:nate, or imprinted as it were upon 


Mens Minds from their very Birth, in the man- 
ner of diſtin& and actual Propoſitions; ſo as to 
be readily expreſs d and utter d by them, as ſoon 
as they arrive at the uſe of Speech, without far- 
ther Inſtruction or Meditation. For that theſe 
Native Ideas or Original Characters are no bet 


ter than unwarrantable Fictions, any one may 


diſcorer, who will be ſo curious as to obſerve 
nicely the Steps by which Children make their 
Progreſs in Knowledge, clearing themſelves by 
little and little from the Ignorance of their In- 
fant State. Nor is it a Conſideration of little 
Weight in this point, that the Holy Scriptures 
frequently deſcribe Infancy and Childhood, by 
the Ignorance. and Riper Age, by the Knowledge 
of Right and Wrong (e). . Cumberland muſt 
be our Guide and Maſter in theſe Diſquiſitions, 
who hath moſt clearly demonſtrated (/), that 
altho* we reje& the Notion of thoſe Innate Pro- 
poſitions, yet the Knowledge of the Law of Na- 
ture is truly and really imprinted on Human 
Minds by GOD, as he is the firſt Mover and Di- 
rector of them : Whence likewiſe any one ma 

. readily diſcover that *tis his Will and Command, 
we ſhould act according to that Law. Thar 
Phraſe in Romans 11. 15. which is urg'd ſo hard- 
ly by ſome Authors is certainly Figurative, and 
implies no more than a clear and certain Know- 
ledge, treaſurd up in the Memory; of which 
the Perſons ſpoken of are convicted in their own 
Conſciences, by what means ſoever thoſe No- 
tions firſt enter'd into their Thoughts. Thus 
too thoſe Sins which in Feremiab XVII. 1. are 
ſaid to be engraven on the Tables of the Heart, 
in as much as they were actuah Tranſgreſſions, 
could not be diſcover'd at the Nativity of the 
Offenders (g). That readineſs which we ſee in 
Children and in the you Multitude, to di- 
ſtinguiſh Right from Wrong, is owing in a great 
Meaſure to Exerciſe and Uſe; whilſt from their 
early Years and the firſt opening of their Reaſon, 
they oblerve Good things to be approy'd of, and 
Evil things to be exploded, the former to be at- 
tended with Praiſe, the latter with Puniſhment. 
Their Minds are ſo fix'd and diſpos'd by daily 


Practice, and by the whole Series of Common 


Life, that few of them ſo much as doubt whe- 
ther they may not proceed by other. Methods. 


Whoever conſiders this matter accurately will 
diſcover that tis very had ro give a reaſon for 

many Practices, which yet the Common People 
undertake without Scruple or Heſitation. To 
borrow an Inſtance from a late Author (H), If « 


| Man be found committing a Robbery, the Malti- 


tude preſently join hands and minds to purſue 
and io ſeize the Thief : But if upon a e | 
one Man bath ki!Pd another, every body wiſhes 
he may get off ſafe; at leaſt no body willingly - 
aſſiſts in the taking of him. The reaſon of ſuch a 
ifterence the Vulgar underſtand not, which is 
this; Every one is more in danger from a Thief, 
who deſigns to plunder wherever he can meet with, 
Booty; than from an Actor of Man fluughter, who 
intends Miſchief to none but to the Perſon who 
gave him Provocation. Thereſore when we ac- 
knowledge the Law of Nature to be the DiQate 
of Right Reaſon, our Sence and Meaning is this, 
that the Underſtanding of Man is endued with 
ſuch a Power, as to be able from the Contem- 
plation of Human Condition, to diſcover a Ne- 
ceſſity of living agreeably to this Law; as like. 
wiſe to find out ſome Principle, by which the 
Precepts of it may be clearly and folidty demon- 
ſtrated (z). Nor is it any Rub or Prejudice to 
this Doctrine, that the artificial Method of de- 
monſtrating theſe Natural Precepts, is not known 
or apprehended by all Men; and that moſt Per- 
{ons both learn and obſerve the Law of Nature 
by Cuſtom, and by the common Courſe and 
enour of living. For we ſee every day the 
Common Mechanicks and Artificers performing 
many things, either by Imitation, or by the com- 
pendious Direction of Inſtruments, the Proof of 
which they do not in the leaſt underſtand ;' And 
et this doth not hinder ſuch Operations from 
ing truly Mathematical, ot from being found- 
ed on ſolid Principles of Reaſon: Hence it like-. 
wite appears what Rule we are to meaſure out 
Reaſon by, in judging of its fitneſs for the Diſ- 
covery of Natural Law: Or whence we may be 
aſſur d whether ſuch a. Dictate proceeds from 
Right, or from deprav'd Reaſon, The DiQates 
of Right Reaſon are true Principles, which agree 
with the Nature of things well obſerv'd and ex- - 
amin'd ; and which are deduc'd from other true 
and firſt Principles, by the Rules of Good Con- 
ſequence. On the contrary, thoſe are Dictates 
of deprav'd Reaſon, in which a Man either lays 
down falſe Principles, or 3 &- 
thod deduces falſe Concluſions. For ar the fame 
time as we affirm the Law of Nature'to be im- 
printed on us by the Nature of things, we imply 
that it is moſt true and infallible: Since Nature 
prefents us with nothing but what really exifts, 
and produces no Effect that can be charg'd with 
Falſhood : All Falſity ariſing from the Miſtakes 
of Men, whilſt they either divide ſuch Notions 
as naturally cleave together, or join ſuch toge- 
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diſtance (4). And this Courſe of Judging being 
duly follow'd, we n&d not fear that any one 
ſhall be able to foiſt upon us for Natural Law, 
either the Frantick Notions of his ill purg'd 
Brain, or the Irregular Defires of his miſguided 
Mind. For tis in vain for that Man to make 
his Appeal to Reaſon, who cannot demonſtrate 
his Aflertions from Principles of unqueſtion'd 
Truth, and ſuch as agree with the Nature of 
things; in as much as all Truth and all Recti- 
rude conſiſts in the ment of Conceptions 
and of Propoſitions, with the things themſelves, 
which they are intended to expreſs. And he who 
hath not Parts enough to frame and unite the 
Chain of a Demonſtration, muſt ſupply that de- 
fect by an exceeding Stock of Impudence, if he 
deſites any regard ſhould be had to his vain Con. 
jectures, when they run aſtray from the receiv'd 
Opinicen of Mankind. Moreover, it is manifeſt 
to all thoſe who underſtand the force and the 
manner of Demonſtrations, that there is not on- 
ly a neceſſity that the Principles made uſe of be 
true, and the firſt or higheſt that we can aſcend 
to, but likewiſe that they be proper, and pecu- 
liar to the Queſtion in Debate, and ſo very clear, 
that the Mind apprehending by their Means the 
Cauſe of the thing aſſerted, may reſt ſatisfied, 
and neither defire nor want any farther Proof. 
Now againſt this Rule of finding out the Di- 
Qares of Right Reaſon, thoſe Authors have not 
only tranſgreſs d, whoſe Foundations of Natu- 
ral Law we have already examin'd : But thoſe 
too, who think it ſufficient to build that Law 
on ſo ſlender a Bottom as this, that Natural Ho- 
neſty conſiſts in the Agreement of Reaſon and Ap- 
petite; the Rule of which Honeſtly is the Excel. 
| lency and the Dignity of Human Nature, and 
that moſs Noble End, for which Providence ſeems 
to haue given us the Dominion and the Poſſeſſion 
of the World. For tho? we could argue never ſo 
tairly, this Action is ſuitable to the Excellenc 
and the Dignity of Man, and therefore hone 
and to be perform'd , yet this doth not furniſh 
us with any clear and certain Knowledge, in 
which our Minds may reſt ſafely without far- 
ther Enquiry : But the Queſtion ſtill remains in 
what that Excellency. conſiſts, and by virtue of 
what Cauſe it comes to agree to Mankind. Thus 
if one ſhould ſay to a Clergy-man, it doth not 
become you to frequent Taverns and Houſes of 
Debauchery, becauſe ſuch Courſes are repugnant 
to the Dignity of the Sacerdoral ce; the 
Man ſays nothing but Truth, in all'this, but he 
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doth not alledge the laſt and the ſtrongeſt Rea. 
ſon, ſo as to ſet the Matter beyond Doubt and 
Diſpute (/). 3 

Altho', as hath been already obſerv'd, it is 
not in the Power of every Man, to deduce the 
Law of Nature artificially from its Principle; 
yet that it may be Py y ſaid to be known to 
all Men enjoying the Uſe of their Reaſon, it is 
ſuſficient, if even Perſons of tolerable Heads are 
able to apprehend the Demonſtration, when pro- 
you by others, and clearly to perceive the 

ruth of it, by comparing it with their own 
Natural Condition. As for the lowelt degree of 
Mortals, who are acquainted with the Law of 
Nature, chietly by Popular Information and by 
Common Uſe, they ought to require no farther 
Proofs of its Certainty, than that firſt the Exer. 
ciſe of it is maintain'd by their Supetiors, by 
whoſe Authority they are to be guided; and 
then Secondly, that they themſelves cannot find 
any probable Reaſons, by which they might ei- 
ther confute or weaken its Force; and laſtly, be. 
cauſe they are every Day ſenfible of its Uſeful. 
neſs, and of the Benefits which it conferrs upon 
Mankind. And upon this account the Law of 
Nature appears ro be ſufficiently promulgated , 
ſo that no Perſon of competent Years and of 
ſound Underſtanding, can by any means plead 
invincible Ignorance of it. | 

For the eaſy Knowledge of what the Law of 
Nature dictates, Hobbes (m) commends the Uſe 
of this Rule, When a Man doubts whether what 
he 1s going to do to another be agreeable to the 
Law of Nature, let him ſuppoſe himſelf in the 
others room. For by this means, when Self-love 
and the other Paſſions, which weigh'd down one 
Scale, are taken thence and put into the contra- 
ry Scale, tis eaſy to gueſs which way the Ba- 
lance will turn. And indeed this is no other 
than that Great Rule preſcribd by our Saviour 
himſelf (n), of Doing to as we would be done by. 
Dr. Sharroc is of Opinion (o) that this Rule is 
not Univerſal, becauſe if ſo, a Judge muſt needs 
abſolve the Criminals left to his Sentence, in as 
much as he would certainly {| 
were he in their Place: I nuf needs give a Poor 
Petitioner what Sum ſoever he deſires, becauſe 
I ſhould wiſh to be thus dealt with, if T was in 
their Condition: Or I muſt clean my Servant's 
Shoes, becauſe I require him to clean mine. But 
the Rule will ſtill remain unſhaken, if we ob- 
{erve, that not one Scale only but both are to be 
confider'd ; or that I am not only to weigh and 
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hk) Idem Cap. 4 8. 1. | 
CL) Comp. Rachel. ad Offic. Ciceroajs. $. 38. &c. 
n) Matth. VII. 1a. Moſchus Idyll. v. 
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Senec. de Ira 1. 


(m) De Cive c. 3. 5. 26. & Leviath. c. 15. 
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Add. Seiden. de I. N. & G. I. 7. c. 12. Ariſtotle (in Diogenes Laertins _ ask d how we 
wards our Friends, anſwer d, ar we wiſh they — behave — . Li & 1. 
* Let ws ſuppoſe our ſelves in the ſame Circumſtances as the Perſon with whom we are 


ht to behaye our ſelves to- 
D. quod quis juris in alterum. 
angry: That which now puts 


us in a Paſſnn, is only the wrong Opinion and Eftimate of our ſelves : We are unwilling to SU FFE.R what we are willing to O O. 
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, the Founder of the Perruian Empite; in order Lhe 


(e) De Officiis C. 2. u. 11. 


: is - — — . — " — — — * I ES es _ -. : ö 2 
!!! ) ͤ GGG 


re his own Life, 


J 
1 
1 
3 
A 
1 
4 
1 


* K 
— — — 


* 
An — „. 
5 i * - 9 K 
mY * 1 . & . 
4 8 : — n ung ee 
— — _ — —— 0 — ——— — — 


Aud. Ding, Laert. l. 7. in Zen. Aire. 


* 8 


* 


BO OR II. Of the Laws of 


Samine what is agreeable to me, but likewiſe 
what Obligation or uy lies on the other 
Perſon, and what I can demand of him, without 
injuring either of our Duties. Let we muſt con- 
fels, that chis Precept cannot be eſteemd a Fun- 
damental Axiom of the Law of Nature; ſince 
ir is only a Corollary of that Law which obliges 
us 10 bold all Men equal with our ſelues; and 
therefore may be demonſtrated d priori. 

XIV. According to our Judgment, there ſeems 
no way ſo directly leading to the Diſcovery ot 
the Law of Nature, as is the accurate Contem- 

lation of our Natural Condition and Propen- 
1 Altho' in this Conſideration regard muſt 
be had to ſome things which are extrinſical to a 
Man, and chiefly to thoſe which are likely to 
promote his Intereſt, or to procure his Damage 
and Inconvenience. For whether this Law was 
impoſed on Man to advance his Happineſs, or 
to check his Wickedneſs, ( which might 
otherwiſe break out to his own Deſtruction) 
we cannot proceed more clearly in gaining a No- 
tion of it, than by examining in what Points and 
ReſpeQts he hath need of Atfiltance, and in what 
he hath occaſion tor Reſtraint and Controll. In 
the firlt place then, Man hath this in Common 
with all other Creatures endued with a Senſe of 
their own being, that he loves himſelf as highly 
as is poſſible, that he endeavours by all ways 
and means to ſecure his own Preſervation, to 
obtain what appears conducible to his Good, 
and to repel what is in his Judgment Evil (p ». 
And this Self Love (regularly ſpeaking) is 10 
very ſtrong as to ſuperſede any Inclination which 
a Man may have for another. Sometimes in- 
deed Men ſeem to affect others with a more ten- 
der Paſſion than themſelves, to be more delight- 
ed with their Happineſs, and more d iſturb'd at 
their Misforrunes than at their own. Thus Des 
Cartes (g) obſerves, that the Love which a Good 
Parent bears towards his Children is ſo very 
pure, as to make him deſire, neither the gain- 
ing of any thing by them, nor the poſſeſſing them 
in any other manner than he doth at preſent, nor 
the being join'd to them by any ſtricter Engage- 
ments, than thoſe of the preſent Union. But 
conſidering them as his other ſelf, he ſeeks 
their good equally with his own; or rather with 
greater Care, in as much as he reckons himſelf 
and his Children to make up but one entire 
thing, of which not thinking himſelf the better 

art, he frequently preferrs their advantage to 

is own, and is not afraid to ſecure their Safety 
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themſelves to be join'd to ſuch Friends or Ma- 
ſters as leſſer parts of the whole, and therefore 
choſe to be themſelves deſttoy*'d for the Preſer- 
vation of the greater Part (. Procopius (u) 
tells us, that among(t the Epthalite Hunns the 
more Wealthy Men pick out about Twenty, or 
perhaps more Perſons for their ſpecial Friends 
theſe are conſtant Gueſts at their Tables, and 
have the Uſe and Command of all their Riches 
and Poſſeſſidns, being allow'd a kind of a Com- 
mon Right over all thi And when their Pa- 
tron happens to die, Cuſtom obliges them to be 
t alive with him jnto his Grave. And that 
uch ways of Mens devoting themſelves are ſtill 
practisd in Japan, we are aur d by the Authors 
who deſcribe that Country and People (x). The 
Truth is, in the Opinion of ſuch Perſons, the 


Boaſts of Faith and of Affections with the Glory 


thence ariſing, are of more Value than all the 
things in the World beſides, and are not over- 
purchasd at the Expence of Life it ſelf. Some 
too being depriv'd of a near Friend or of a fin- 
gular Benefactor, do caſt away their own Lives 
only out of Impatience and Deſpair, imagining 
it is impoſſible they ſhould be otherwiſe than 
very miſerable, having loſt him on whom alone 
all their Hopes and Fortunes depended. Certain 
it is, whatever a Man doth for others, he never 
forgets himſelf; and Satan (in Fob) well ex- 
reſs d the common Temper and Inclination of 
nkind, when he ſaid Skin for Skin, and all 


that a Man hath, will he give for his Life. 


Beſides this Self. love, and this Defire of pre- 
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V Cicero de Fin. I. 3. So ſoon as any Animal is born it is endear d, and as it were, recommended to it ſelf for its own Fre. 
ſervation, and for the loving of its own Condition and of every thing that ts the Preſervation of it : Being at the ſame time made 
| Ware, l. V. | af 


averſe to Deftruttion, and to all things which ſeem perhici 


ous. Valer. Flacc. 


Eft amor & cunftis rerum tutela 
By Nature all love and protect their own. 


De Poſfionibus. Art. 82. 7) vid. II. Sam. XVIII 


of his Life, none ſtruck with ſo real a Pleaſure, as that 
of his Parents. Plutarch. Apothegm. 25 


77 Antonin, 1. 11. $. 8, Epi : op 44 
7 . 33: Euripid. Alceft. v. 653. adv. 705. 
(e) Fn. 1. On the other fide, it was a Gallant Goring of 1 i ſt 


. Enchirid. & 38. n. 2. EF ie I 
- (5) Vid. Lake XI. 27. 
all the Good and Fortunate Acci- 


Epaminondas, 
he won the famous Victory at Leudlra, before he had loſt either 


(x) Vid. Carte, de Faſfo. Art. 83. Caſt de B. G. l. 3. concerning the Solducii, (e) De Bello Perſ. L. 1: C. 3. 


(x) Vid. Franc, Carron, in Deſcript. Japon. c. 7. Of the Athinpians ſee Dind. Sic. I. 3. c. 7 
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ſerving himſelf by all Means and Methods, there 
is diſcoverable in Man a wonderful Impotency 
and Natural Indigence ; ſo that if E ſhould 
conceive any fingle Perſon quite deſtitute of the 
Aſſiſtance of others, we ſhould conclude his 
Life was given him rather for a Puniſhment 
than for a Bleſſing. . It is farther manifeſt, that 
next to the Support and the Defence of Heaven, 
Men draw their chief Help and Comfort from 
one another. For, as the Strength of particular 
Perſons is ſo unable to compaſs their Prelerva- 
tion and their Maintenance, that to live happily 
and conveniently they have continual Occaſion 
for the Works and for the Supplies of their 
Neighbours, in as much as their own time as 
well as Power, would fail them to procure the 
molt uſeful and the moſt neceſſary things: So on 
the other hand, particular Men have Conve- 


nience of furniſhing others with many things - 


which they themſelves do not want, and which 
therefore would turn to no uſe or account, un- 
leſs they were thus beſtow d and diſpens'd ( y ). 
And as Men thus appear to he ſo vaſt a Support 
and Help to each other, ſo may they likewiſe 
in as eminent manner prove a mutual Plague 
and Miſchiet; and they do often actually prove 
lo, either upon the Inſtigation of Bruriſh Paſſions, 
or being compell'd by rhe neceſſity of defending 
themſelves from the Injuries and the Aſſaults of 
others. The Truth ot all which, is tlear to us 
from daily Experience, and hath been inſiſted on 
more largely by us in the firſt Chapter of this 
Book 25 But we deſire it ſhould be well ob- 
ſerv'd, that in ſeeking out the true Condition of 


Man, we have aſſign'd the firſt Place and Influ- 


ence to Self. love, not, as if each particular Man 
ought in every reſpect to preferr himſelf to all 
others, or to meaſure all things by his own pri: 
vate Advantage, eſtabliſhing his ſeparate Inte- 
reſt for his chief End and Deſign ; but becauſe a 
Man is by Nature ſooner ſenſible of the Love he 
bears towards himſelf, than of that which he 


bears towards others, in as much as it is natural 


for him ſooner to perceive his own Exiſtence, 
than the Exiſtence of others. And farther, be- 
cauſe the Care of me and of my Affairs, belongs 
to no body ſo properly as to my ſelf. For al- 
tho? we propoſe the Common Good for the Mark 
of acting, yet ſince I likewiſe am a part of 
Mankind, to the Prefervation of which ſome 
Care is due; this Care muſt needs lie more eſpe- 
— &— more forcibly on me my ſelf, than o 
= erſon elſe in the World. 9 
V. Thus much being granted, it is an eaſy 
matter to diſcover the Foundation of Natural 
Law. Man is an Animal extremely deſirous of 
his own Preſervation, of himſelf expos'd to ma- 
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ny Wants, unable to ſecure his own Safety and 
Maintenance without the Aſſiſtance of his Fe]. 
lows, and capable of returning the Kindneſs by 
the furtherance of Mutual Good: But then he 
is often malicious, inſolent, and eafily provok'd, 
and as powerful in effecting Miſchief as he is 
ready in deſigning it. Now that ſuch a Crea. 
ture may be preſerv'd and fupported, and may 
enjoy the Good things attending his Condition 
of Life, it is neceſſary that he be Social, that is, 
that he unite himſelf to thoſe of his own Spe- 
cies, and in ſuch a manner regulate his Behayi- 
our towards them, as that bor may have no, 
fair reaſon to do him harm, but rather incline 
to promote his Intereſts, and to ſecure his Rights 
and Concerns (a). This then will appear a Fun- 
damental Law of Nature, Every Man ought as 
far as in him lies, to promote and preſerve a 
peaceful Sociableneſs with others, agreeable to the 
main End and Diſpoſition of Human Race in Ge- 
neral. For by Socrableneſs we do not here mean 
a bare Readineſs or Propenfion to join in parti- 
cular Societies, which may poſſibly be form'd on 
ill Deſigns, and in an ill manner; as the Conte- 
deracies of Thieves and Robbers; as if it were 
ſufficient only to join our ſelves with others, let 
our Intentions be what they will. But by this 
Term of Sociab/eneſs, we would imply ſach a 
Diſpoſition of one Man towards all others, as 
ſhall ſuppoſe him united to them by Benevolence, 
by Peace, by Charity, and fo as it were, by a 
ſilent and a ſecret Obligation. It would therefore 
be a Charge moſt notoriouſly falſe, ſhould any 
inſinuate, that the Sociableneſs which. we eſta- 
bliſh is perfectly indifferent, and hath an equal 
regard to Good Society and to Bad. We ſaid it 
was the Duty of every Man to promote and to 
practiſe Sociableneſs as far as in him lies; be- 
cauſe, for as much as it is not in our Power 
to oblige all other Men to behave themſelyes 
towards us, as they ought; we have done our 
Dury when we have omitted nothing which we 
were able to perform, in moving and engaging 
them to exerciſe the like Sociableneſs towards 
us. From all which ir follows, that, fince he 
who obliges us to any End, cannot but at the 
ſame time be ſuppos'd to oblige us to thoſe 
Means which are neceſſiry to the Obtainment of 
that End, all Aclions which neceſſarily condace to 
this mutual Sociableneſs, are commanded by the 
Law of Nature, and all thoſe on the contrary, 
are forbidden, which tend to its. Diſturbance, or 
Diſſolution. | \ 

This Method of diſcovering the Law of Na- 
ture, doth not only appear upon Examination to 
be the moſt plain and eaſy, but it is likewiſe 
own'd for the moſt proper and genuine way by 
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(y) Senec. de Iri. I. r. c. 3. Men are born to be Helps to each other. Marc. Antonin. I. 2. c. 1. We are born 2 Mutnal 
proper Office to diſcharge for the General Benefit ; as the Feet, the , 


Support and Aſſiſtance, and have each of ws our 
lids, the Teeth, or any Members of the Body. 
(x) Add. D. Cumberland. c. 1. $. 14. 18. 


the Eye- 


(a) Cicero. de LL. I. 1. You will ſee clearly that Right doth not depend on Opinion, but on the 22 of Nature ; if 
rve Fog 


you conſider the neceſſary Union and Alliance of Mankind. Famblick Protrept, c. 20. That Men ſhould 


ether, and yet 


withut Law, is abſurd and impoſſible; for at this rate, Society would be more dangerous ard prejudicial to them, than if they dwelt 


earately and ſingly, without any Communication. 
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7 Conſent of the glearen part 
Gonſent pat 
— There's no need of qo 
nies and Authorities, but we ma 
ſpeak for all rhe teſt. By what 01 


et Seneta ( 
er means (ſays 


This Commerce - Inter cokr, 4 

ndnefſes, adds Strength and Powter Yo Le, 
_ > of ſudden Afſeults, puts it Into © 
dune, Mond in of Deſence. Take us all aſun- 
der, and what are te, hut an eaſy and an uns- 
qual Prey to Wild Beafts. Man by Narure is 
weak on every fide, Society fortifies bis Infirmny, 
and arms bis Natedneſt. Thoſe two Excellen- 
Ges of Reaſon and of Society render bim the my 
potent of all Creatures, toho would otherwiſe be 
obnoxious to Injaries from every thing about him. 
Thus by the help of Union he commands the World, 
who, if divided, mould ſcarce be a Match for any 
living Rival. And it is Society alone, which gives 
him his Sovereign Sway over the Inferior C reg. 
tion. This was the thing, which firſt reſtrain d 


of Good twrns e 


Supports to Old Age, and adminiſtred Conſolation 
to Grief, Take away this, and you cut aſunder 
the Band of Union, the Vital String of Mankind (c). 

There are other leſs Principal Cauſes, or ra- 
-thet Arguments of a Sociable Nature in Man. 
For Example, becauſe nothing is mote fad and 
_ diſagreeable, than perpetual Solitude (d): Be. 
cauſe, 6therwiſe we ſhould have no uſe of 
our Tongue, that moſt Noble Inſtrument, by 
the help of which Mankind have this Advantage 
above all living things,that they are able to expreſs 
their imrard Sentiments in articulate Sounds (2): 
Becauſe every Good and Excellent Perſon is de- 
firous of ſhowing his Worthy Deeds —_ 
others. Amongſt' theſe Secondary Reaſons of So- 
ciality, is that which Tw/ly takes notice of in 
his firſt Book of Offices. There are ſome People, 
ſays he, that fancy all Leagues and Afſoctations 
amongſt Men, to ariſe from the need that one 
Man hath for another, toward the ſupplying of 
aur Natural and Comion Neceſfities : Becauſe 
(fay they) / Providence had deliver'd us from 
this Care of looking after Food, and Cloathing by 
oppornt ing ſome extraordinary way for the Pro- 
curemem of it; no Man of either Brains or Vir- 
tur, world ever trouble his Head about Bujineſs, 
but toholiy deliver himſelf 4, to the attaining of 
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Wiſdom. But this is a Miſtake, for even in th 
condition, a Man would fly Solitude, and'wiſh for 
4 Companion in hit very Studies: He would be 
willing to Teach and to Learn, to Hear and to 
ak, He talks to the ſame purpoſe in the 
Book of that Work. It' is norte actording 
to Nature, for 4 Man to undergo all ſorls of La. 
bours and Troubles for the Service and the Con 
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he) are we preſerv d, bar by rhe mural Aſſiſtancr fro 


the Violence of Diſeaſes, which lent Criitches and 


of Lare Jervurion (if it were debe whe atole World) 
op Tells. er e Frame of Yea tne the Goa 


rade of Men Huth Plac'd for Vis Virtur aniong the 
Gods; ban to tive in Solitute, and not only free 
m Cares, hui even wullowing in Pleaſures antl 
Pletty, toirh all the Advantages bf Strength 77 
Beauty oer and above. This It is that makes dl 
Great and. Glorious Sphrirs Þreferr the former 
kind of Life to the latter. What the ſame Au- 
thor obſerves in his Lælius, is rather applicable 
to Particular Friendſhip than to Common Sc 
ciety. Friendſhip firſt aroſe rather from Nature 
than from Weakneſs; rather from the Bent and 
Inclination of Mens minds, than from the Conffi- 


deration of the Profit it would produce. 


We would have it obſerv'd; that the Span 
mental Law of Natute eſtabliſſid by us, doth n 
diſagree with that which Dr. Cumberland hath 
laid down in his Work on that Subject (), con- 
. the Study and Endeavour after the Com- 
mon „and the demonſtrating all poſſible 
Benevolence towards #11 Men. For we, when 
we maintain that a Man ought to be Sociable, 
do at the firne time intimate, that, he ought ne 
to make his own ſeparate Good the Mark of h 
Proceedings, but the Benefit of Mankind in Com- 
mon; that no Perſon ſhould purſue his private 
Advantage, by oppreſiing or by neglecting other 
Men; and that none harh reaſon to hope for 
Happineſs and Succeſs, who either injures or 
deſpiſes his Neighbours. , Kain 
From this Social Nature of Man, and fr n 
the Conſideration that every one is born not fc 
himſelf alone, but for all Human Kind, the Lo 
Bacon, in his Work of the Advancement 
Learning, Book 7. c. 1, deduces ſeveral excellent 
Corollaries as that an Active Life is E 
to 4 Contemplative; that the Happineſs of Man 
is to be ſought for in Vittue, not in Pleafure 
that the Fear of ſudden and unexpected Acci- 
dents ought not to deterr us, either for manag- 
ing Publick Affairs, or from maintaining Society 
and Commetce with other Men: Laſtly, that we 
ought not to withdraw our ſelves from Civil 
Butineſs, out of a tender and ſcrupulous kind of 
Humour, or out of an Averfion to the uſual Me- 
thods of Complaifance. In which place theſime 
Noble Author farther obſerves, that there never 
was any Philoſophy, Religion, Law, or Diſci- 
pline found out in the World, which fo far ex. 
alts the Publick Good, and debaſes Private In. 
tereſt; as the Chriſtian Inſtitution appears to have 


done. 5 
XVI. OW! ole now whether. or no the 
Doctrine aſſerted by Hobbes, in his Book de Cl, 
ve (g), claſhes with what we have been deliver- 
ing on this Head: Certainly he harh been inter- 
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(6) De Benef: I. IV. c. 18. | 
(c) , 5 e, 
Fingers, All Safety-is Confederacy. Plin. N. H. l. 9-c:-46: 
the Good, or Happineſs 

& | 7. & 55. Liban. 
Cd) Cicero de Fin. l. 
Inſtitut. L 2. c. 15. 


e Vid. Quin 


4 Rational Creature; as it is frequent with him * term Man 4 2828 
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3- No Man would'be willing to lead a Life of Solitude, though in an Infinity of Deſſirs and Pleaſures. 
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preted with v great Rigour and with very lit- give Men the Name of Sociable Creatures, be 


tle Reaſon by ſome Learned Men, when they 
cenſure him for teaching, that Nature did not 
institute Society, but Diſcord amongſt Men, and 
as they hence inferr, That all kind of Human 
Yociety, is againſt the Deſign of Nature (b). 
Which is much the ſame thing, as if I ſhould 
talk thus, Speech is by Nature aftually born with 
no Man; — i all Speech which is afterwards 
learnt, runs again 
thus, 4! Men by Nature come into the World 
little, therefore it it againft Nature that they 
Gould grow up to larger Dimenſions. Or, Men 
are by Nature ſubjett to Diſeaſes ,, therefore it 8 
againſt Nature, Diet , or Dyjich, to prevent or 10 
cure them. We muſt confeſs that this Notion of 
Hobbes, looks at firſt view extreamly 
eſpecially if a Man doth not conlider diligently 
the Ambiguity of the Word Nature. Bur for 
fear any one ſhould hereafter be cheared by rhe 
{ame doubtful Philoſophy, and led fatally into 
Error; let us firſt obſerve, that Self love and 
Sociahleneſs ought by no means to be made Op- 
poſites; but thoſe different Inclinations are in 
- ſuch a manner to be temper'd, that the former 
do not overthrow or diſturb the latter (7). 
When by the Enormity of wild Luſts this Tem- 
perament is broken, and ſo all take up a Reſo- 
lation of ſeeking each his own Advantage to the 
Injury of others ; then ariſe thoſe Heats and 
Contentions which divide and confound Man- 
kind, For the avoiding which, the bare Care 
of our private Safety commands the Obſerva- 
tion of Social Laws, fince we cannot enſure our 
own Perſons without their Aſſiſtance and Pro- 
teftion. As for Hobbe's Demonſtration, in which 
he ingeniouſly enough deduces thoſe Laws which 
we call Natural, from the Principle of Self. 
Preſervation, the firſt Remark that we ſhall ofter 
concerning it is this; that, ſuch a way of Proof 
doth indeed clearly enough make our, how con- 
ducive it is to the 7 of Men, that they act 
according to thoſe Dictates of Reaſon. But it 
is not an immediate and direct Concluſion to 
ſay, a Man hath a right of uſing thoſe means 
for his Preſervation, therefore he is oblig'd as 
it were by a Law to obſerve and to purſue them. 
For to give thoſe Dictates of Reaſon the Force 
and Authority of Laws, there is need of pro- 
ceeding on ſome other Principle, than what he 
lays down. | | 
ln the next place, great Care is to be taken 
leſt any ſhouldgeconclude from ſuch Arguments 
and Pofitions, that when he hath once enſurd 
his own Safety, and ſer himſelf out of danger, 
he need not trouble himſelf about the Security 
of other Men, or that he may inſult how he 
leaſes, over ſuch a Perſon as doth not contri- 
te to his Quiet and Happineſs, or hath not 
Strength enough to diſturb it. For we therefore 


* * 


1 a * 


ature t Intention. Or 


radoxical; 


cauſe they of all Living things are the fitteſt 
and the moſt able to promote the Advantage of 
each other: Neither is any Inferiour Creature 
2 of receiving ſo great Benefit from Man 
as Man himſelf. Again, the Excellency and Per. 
fection of any particular Perſon riſe the higher 
the more he deſerves of the Communiry y his 
Publick Benefactions; and Works of this kind 
are reckon d the moſt noble, being ſuppos'd to 
proceed from the greateſt Wiſdom: Whereas 
1 worthleſs Wretch, or a meer Fool may be 
able to trouble or to hurt his Fellows. Befides, 
ſuppoſing every Man's private Advantage were 


 eſtabliſh'd for the Mark of his Actions, if man 


Perſons ſhould happen to fix that private Ad- 
vantage on the very ſame thing, there will ei. 
ther be a neceſſity of ſaying that theſe man 
Marks including a plain Contradiction are conſi. 
ſtent with Reaſon, which is the higheſt Abſur- 
dity : Or fince none can pretend that his Mark 
or End ſhould have the Preference of the reſt, 


we ſhall be forc d ro admit it fora Truth, that no 


Man ought ſoqo make his own Profit the Aim 
of his Proceedings, as not to confider and to re- 
gard the Good of others. Farther, whoever at- 
tempts to draw every thing to himſelf and to 
his own Intereſt, without | Fee ron towards his 
Neighbour, will not only labour in vain, (it be. 
ing impoſſible that all Perſons and all thing 

ſhould be © he according to the contradictor 

Deſires and Wills of particular Men) but he mill 
likewiſe invite others to plunder and to deſtroy 


him. Moreover, if that only can be ſaid to be 


Good to a particular Perſon, which conduces to 
his ſeparate Intereſt, it follows, that in reſpe& 
of all other Perſons it mutt be Evil, in as much 
as their Intereſt or Profit is not further'd by it: 
And ſo what one covets and purſues, all the reſt 
will oppoſe and keep off, which cannot but raiſe 
2 claſhing and contending amongſt 

en (H. Laſtly, altho' another Perſon hath 
done me neither Good nor Hurt, and tho' he 
hath nothing in him to raiſe either my Fear or 
my Love; yet Nature obliges me to eſteem even 
ſuch an one as my Kinſman and my Equal. 
Which Reaſon alone, (had we no others) were 
ſufficient to enforce the Practice of a Friendly So- 
ciety and Correſpondence amongſt Men. And 


upon this Conſideration, ſuppoſing there was 2 


lation in the World maintaining Peace and Ju- 
ſtice amongſt themſelves, and of ſuch mighty 
Strength as to be formidable to all others, and 
ſo not reltrain'd from hurting them by the Fear 
of a like return; yet ſhould this Nation or Peo- 
ple aſſault, drive, kill, or drag into Stavery their 
weaker Neighbours, as often as they thought con- 
venient, we ſhould pronounce them aQtually 
guilry of a Breach of the Law of Nature. And 
yet (as our Suppoſition ran) theſe People could 
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ve preſerbd themſelves, whether they had 
— rar Rights to others, or not (/). In the 
| lame manner, none will commend the Life and 
Profeffion of Robbers, becauſe they exerciſe 
ſome little Juſtice towards thoſe of their Gang, 
becauſe rheir Caprains divide the Prizes equally 
amongſt them, and becauſe he who either openly 
or ſecretly robs one of the Crew, is (even by 
Thieves) adjudg'd unworthy of farther Partner- 
ſhip and Society with them (n). This Rule of 
extending our Care beyond our own Perſons, is 
ſo much the more diligently to be attended to, 
the more evident it is, that a Man of more 
Strength and Power than ordinary, is likely to 
be tempted to the Violation of Natural Law, by 
the Thoughts of his own Self. ſufficiency; that 
ſince his private Safety is abundantly provided 
for, he need not give himſelf the trouble of 
maintaining Peace and Friendſhip with his Neigh- 
bours. | 12 | 
But to conclude this Point, as the Care of our 
- own particular Preſervation doth not exclude a 
Concern for Society, ſo neither doth a kind re- 

rd to Society ſuppreſs our Affection to our 
Perſons but they are both extremely agreeable 
and conſiſtent ; as appears ſufficiently from the 
Rule propos'd by our Saviour, when he com- 
mands us 7o love our Neighbours as our ſelves (n). 
Indeed Reaſon plainly informs us, that whoſo- 
ever hath a hearty deſire for his own Security 
muſt not, cannot neglect the Care of his Fellows. 
For, ſince our Safety and Happineſs * for 
the moſt part on the Benevolence and on the 
Aſſiſtance of others, and ſince the Nature of 
Men is ſuch, that for Benefits conferr'd — 
expect a return of Kindneſs, and when no ſuc 
return is made, refrain from farther Favours: 
No Perſon in his Wits can ſtick ſo cloſe to the 
Purſuit of his ſeparate Ad vantage, as to deveſt 
himſelf of all regard to the reſt of the World: 
But rather the more rationally he loves himſel, 
the more earneſt he will be in endeavouring by 
Good turns to procure the Love of other Men. 
For no one hath any Reaſon at all to hope, that 
Men will voluntarily contribute towards advan- 
cing his — whom they know to be ma- 
licious, ious, ingrateful and inhuman, and 
that theſe wicked Practices are the Requitals 
which he will make for their Bounty: On the 
contrary it ſhould be expected, that they will 
all join together in ridding the Earth of ſuch a 
Monſter, or at leaſt in reſtraining him from do- 
ing farther Miſchief. | 

XVII. Neither is the following Argument 
which the Hobbifts make uſe of at all conclu- 
five; © Particular Men when they — Society 
© or Company with certain others, have regard 


to ſome peculiar Good or Benefit, which is like. 


ly to redound to themſelves, therefore Human 


Nature in General is not determin'd to Societ 5 
* or, I am not obliged to behave my ſelf in a So- 
* cial manner towards him, from whom I do 
not expect ſome particular Advantage. For 
thus much indeed is evident, that the reaſon 
why certain Men join in any certain Species of 
Society, is either uſe they have a peculiar 
Reſemblance and Agreement in Diſpoſition of 
Mind, or in other Qualities; or elſe becauſe 
they think they ſhall better obtain ſome end 
which they drive at, amongſt theſe Perſons than 
amongſt others. But, des that, regularly 
ſpeaking, no Man hath the Property of belong-_ 
ing to no particular Society, even amongſt Men 
who are united only by the common Tie of 
Humanity, that General Sociableneſs and Peace 
are to be obſery d and cultivated z which implies 
little more than this, thar they abſtain from 
hurting one another unjuſtly, and that as far as 
their ſtricter and particular Obligarions leave 
room, they mutually promote and communicate 
their Intereſts and their Goods. | 
XVIII. Hence it is clear what Anſwer ſhould 
be made to that ObjeQtion, if one Man loud ano- 
ther naturally, that is, upon account of his be- 
ing a Man, = there can be no reaſon given, 
every one ſhould not love every one equally, 
all being equally Men: Or why a Man ſhould 
chuſe to frequent their Company moſt, from whom ' 
recerves, either greater Honour or greater 
Profit, In this Fallacy, Common Society is 
contounded with particular and ſtricter Confe- 
deracies, Common Love, with ſuch as ariſes 
from peculiar and fingular Cauſes. For to de- 
ſerve that Common Affection, no Property is 
requir'd but barely the being a Man. Nature 
having for the Reaſons above aſſigu'd, really 
conſtituted a general Friendſhip amongſt Men, 
from which no Perſon is excluded, unleſs he 
hath rend red himſelf unworthy of it by his mon- 
ſtrous Villanies. Now altho' by the Good Diſ- 
zoſal of the All wiſe Creator, our Natural 
ws are ſo fitted to Human Condition, that 
the Obſervation of them is join d with the Inte- 
reſt and Advantage of the Obſervers; ſo that 
even this Common Love is exceedingly profitable 
to Mankind: Vet in aſſigning the Cauſeand reaſon 
of it, we are wont to have recourſe, not to the 
Benefit proceeding from it, but to the General 
Nature in which it is founded. For Example, 
if we are to give a Reaſon why one Man ought 
not to hurt another, we do not uſually ſay, be- 
cauſe an abſtaining from mutual Violence is pro- 
fitable, (altho' it is ſo indeed in the higheſt de- 
gree) but, becauſe the Perſon being another 
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Man, that is, another Animal related to us by 
Nature, it would be a Crime to offer him any 
harm (o). : £5 

Vet in this Common and Univerſal Affection, 
fome Circumſtances may make a Man love one 
Perſon in a higher degree than another: Suppoſe 
becauſe their Inclinatſons particularly agree, and 
their Heads lie the fame way; or becauſe this 
Perſon is more able er more willing to promote 
his Advantage; or becauſe their Kace and Ori- 
ginal makes them allied to each other. As to 
that Obſervation about Mens being more wil- 
ling to frequent ſuch Company, where they find 
themſelves preferr'd to others in Honour and in 
Profit ; the reaſon of the — this, becauſe 
every one muſt naturally love his own Intereſt, 
if he have Wit enough to underſtand it. But 
this Love is by no means repugnant to the So- 
ciable Nature of Mankind, if it doth not rife to 
fuch a guflty height, as to diſturb the Harmony 
and Agreement which is univerſally to be main- 
rain'd amongſt Men. For Providence did not 
for this Reaſon give us a Sociable Nature, that 
we ſhould therefore neglect our ſelves and our 
own Affairs. But rather we are ſtudious of So- 
ciety on this very account, that by a mutual 
Communication of Aſſiſtance and of Goods, our 
' own Concerns may be manag'd with more Con. 
veniency, and with more Succeſs. And altho' 
when a Man unites himſelf tq any particular So- 
ciety, he hath a prime Regard to his own Inte- 
reſt, and but a ſecondary one to the Intereſt of 
his Companions ; not being able to on his 
own Matters without ſuch a Conjunction; yet 
this ow not hinder him from being oblig'd, ſo 

to purſue his private Ends and Advantage, as 
not to injure either the Corporation in general 
or any ſingle Member of it; and ſometimes to 
poſtpone his Separate Good, for the Advance- 
ment of the Common Benefit. 

What is urged about the Original of great and 
taſting Societies, or States, (it being ſaid that 
they are not deriv'd from mutual Benevolence, 
but from mutual Fear, by which Word they 
mean any kind of Precaution, or Foreſight; is 
entirely belide the purpoſe. For, as the Que- 
{tion doth nor at preſent proceed about the riſe 
of Civil Societies, but of Society in General; 
fo farther it is highly agreeable to our Natural 
Condition, that whereas fingle Perſons, or a few 
join d in Confederacy might lie perpetually ex- 
pos'd to the Inſults of ſuch Wretches as purſue 
their private Ends without regard to their Neigh- 
boursz many ſhould unite in a Body, and ſo 
itrengrhen their Guard. againſt farther Aſſaults 
and — cc Neither is * abſolutely 
neceſſary to the proving any Society agreeable to 
Nature, to ſay that it aroſe entirely from Mutual 


Benevolence. And yet even this Principle muſt be 
allowed ſome little Share at leaſt in the forming 
of States, ſince the Perſons who firſt begin them 
ate commonly join d on the account of Kindneſs 
and Good liking, tho many others may after 


wards engage in the ſame Union, by the Induce. 
ment of Fear. 
lock'd on as the Cement of States, as likewiſe 


But as for this Fear which is 


for that Diſpute whether or no Man by Nature 
be d Mju, we ſhall examine them more at 
large when we come to enquire into the Riſe 
and the Original of Commonwealths. 

XIX. This Principle which we have efta- 
bliſh'd for deducing the Law of Nature, as it is 
the moſt Genuine and the moſt Clear, ſo we rake 
to be in ſuch a high degree adequare and ſuff- 
cient, that there is no Natural Obligation bear- 
ing a regard to other Men, the reaſon of which 
is not terminated here, as in the chief Head and 
Fountain of Duty. Yet, as we ſhall hereafter 
ſhow, to give theſe DiQates of Reaſon the Force 
and Authority of Laws, there is a neceſſity of 
— ſing that there is a GOD, and that his 

ile Providence overſees and governs the whole 
World, and in a particular manner the Lives 
and the Affairs of Mankind. For we cannot by 
any means ſubſcribe to the Conjecture which 
Grotius ſtarts in his Prolegomena, or Introduction, 


that the Laws of Nature would take place, ſhould 


we (as we cannot without the moſt horrid Impiety) 
deny either the Being of GOD or his Concern in 
Human 71 or ſhould any Wretch be fo 
horribly ſenſeleſs as to maintain that wicked 
and abſurd Hypotheſis in the rankeſt way, and 
ſo hold Men to have deriv'd their Being wholly 
from themſelves; according to them the Edict 


of Reaſon could not riſe ſo high as to paſs into 


the Condition of Laws; in as much as all Law 
ſuppoſes a Superior Power. Tis a good Obſer- 
vation of 1z/ly, I know not (ſays he) but that 
upon taking away Religion and Piety towards the 
ods, all Faith and Society of Human kind, and 
even the moſt excellent Virtue of Juſtice muſt be 
baniſh'd the World (P) Unleſs theſe Rules would 
be obſerv'd out of a bare regard to Profit, as 
thoſe are which the Phyſicians preſcribe in the 
Regimen of Health. Grotius ſeems to have ta- 
ken the hint of that Notion from a Paſſage in 
Marcus Antoninus; If (ſays the Emperour) the 
Gods do not conſult about any of our affairs, which 
the vileſt Impiety can ſcarce believe; why then 
11 fit that I ſhould conſult or deliberate about 
my own Concerns : And all my deliberation muſt 
be concerning what is moſt profitable for me. Now 
that is moſt profitable to eve „ cobich. beſ! 
agrees with his Nature and 2 wtion. And 
my Nature is to be Rational, and to be a Sociable 
mber of ſome City or State. My City and 
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1 as | am Antoninus is Rome, as I am 4 
2 all the World : Tho e things therefore 
4 ties are the 


and expedient for 


—_ :.hich are profitable to theſe 
= -y hangs which are good 
ne. | . 
5 to what a certain Learned Man objects, 
* particularly the Virtue of ; FortiFude, cannot 
be demonſtrated from our Principle, unleſs we 
farther ſuppoſe the Immortality of the Soul; 
ſince otherwiſe there would be no reward to a 
Man who ſhould throw away his Life on a 
Good Cauſe: This will require no great Pains 
to anſwer. For altho really to deny, or ſo much 
as to call in queſtion ſo certain a Truth be ex- 
tremely impious; yet without bringing this 
High Point into the Argument, It 1s poſſible ro 
demonſtrate, that a Soldier may fairly be com- 
manded to fight to Death in the behalf of his 
Country. For beſides that, there appears yet no 
clear Reaſon why. we mult ſacrifice (as it were) 
every good Action to ſome External Reward , 
thus much is univerſally agreed on, that tis in 
the Power of the Sovereign to arm the Subjekts, 
and to lead them out againſt the Enemy in de- 
fence of the State; and farther, when they find 
it requiſite to forbid every one under pain of 
Capital Puniſhment, to quit his Station by Flight. 
Now of two Evils the leſſer is moſt certainly to 
be choſe. But it is a leſs Evil to fight with ex- 
traordinary Danger, and even to the laſt Breath, 
than to fuffer unavoidableDeath for running away. 
And therefore that Soldier muſt be the greateſt 
Fool as well the greateſt Coward, who would 
not chuſe rather to fall honourably by the Ene- 
mies hand, having firſt anticipated his own Re- 
venge, than to deliver up himſelf to be ignomi- 
niouſly diſpatch'd by the Executioner (79. It 
ſeems ſufficient that a Man fight with all his 
Force and Ability, let his Inducement to this 
Behaviour be what it will. Nor is it requiſite 
to the Preſervation of States, or of Society a- 
mongſt Men in general, that every particular 
Perſon ſhould be endued with fuch a Firmneſs 
of Mind, as the Terrors of Death cannot ſhake 
or overcome; all Souls not being capable of this 
Noble pitch of Valour. Befides, the uſe of For- 
ritude doth not only diſcover it ſelf in bearing 
Death undauntedly upon extreme occaſion; but 
is chiefly employ'd in vigorouſly withſtanding, 
and in driving off the Danger of Death as it 
preſſes on us. Many Difficulties are not other- 
wile to be avoided than by undergoing others of 
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the Coward, than it maſters the Valiant. It is 
farther obſervable, that ſetting aſide the Sappo- 
tion of the Soul's Immortality, it doth by no 
means appear that the chief End and Happineſs 
of Man conſiſts in Pleaſure. For beſides that in 
the Doctrine of Natural Law, treated of in this 
manner, the Immortality of the Soul is by no 
means denied, but only abſtracted from it; it's 
plain that the Pleaſure of the Body, in which 
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almoſt equal Hazard: And Fate ſooner overtakes 


reren 


Epicurus is vulgarly thought to have plac his 
Summum Bonum, is ſo far from p that 
it rather contradiets and hinders the Preſerva- 
tion, the Sociableneſs, the Peace and the Tran- 
2 of Mankind. But the Genius and the 

ope of Chriſtianity differs vaſtly from theſe 
meer Natural Schemes; and the Holy Apoſtle 
had good reaſon to affirm, that if in this Life 
only we had hope in Chriſt, we ſpould be of all 
Men the moſt miſerable. 

XX. Bur to make theſe DiQates of Reaſon 
obtain the Power and the Dignity of Laws, it 
is neceſſary to call in a much Higher Principle to 


our Aſſiſtance. For altho* the Uſefulneſs and 


Expediency of them be clearly apparent, yet this 
bare Conſideration could — thing ſo ſtrong a 
Tie on Mens Minds, but that they would re- 
cede from theſe Rules, whenever a Man was 
pleas d either to negle& his own Ad vantage, or 
to purſue it by ſome different Means, which he 
judg'd more proper and more likely to ſucceed. ' 
either can the Will of any Perſon be ſo ſtrong- 
ly bound by his own bare Reſolution, as to hin- 
er him from acting quite contrary, whenever 
the Humour takes him. And altho' we ſhould 
ſuppoſe many Perſons ſtanding in a Natural Li- 
berty, and combining to keep theſe Precepts, 
yet the Force of them could then laſt no longer, 


than the Agreement from whence they deriv'd it. 
Nor would the Obligation then only ceaſe when 


all the conſenting Parties ſhould pleaſe to alter 
their Minds; (as is now the manner of tecedi 

from mutual Covenants by common Conſent 
but even during the General Agreement, the 
Power of obliging would be wanting to the 
Compact: In as much as we ſuppoſe, that Di 
Cate of Reaſon which commands us to ſtand to 
our Bargains and Promiſes, not yet to have ob- 
rain'd the Authority of a Law; and therefore tis 
at every, ones Pleaſure to renounce the Covenant, 
whether the other Perſons concern'd are willing 
or not. Laſtly, the meer Force of Human Com- 
mand ſeems inſufficient to inveſt theſe Dictates 
with the Power of Obligation. For fince no 

fuch Command could take place otherwiſe than 
by the Intervention of Covenants, and fince Co- 
venants owe all their Strength to ſome Law, it 
doth not appear how there could ariſe any Hu- 
man Sovereignty capable of impoſing Obliga- 
tions, unleſs the Dictates of Reaſon were before- 
hand receiv'd for Laws. Or ſhould we grant 
the Fancy of ſome, that Human Government de- 
pends only on Human Conſent, and then make 
theſe Rational Duties be injoin'd the Subjects 
like other Laws; yeteven thus they would obtain 
no more Power than Poſitive Conſtitutions, which 
depend on the Will of the Legiſlator, both as to 
their Original, and their Duration (7). It is 
therefore on all accounts to be concluded and to 
be maintain'd, that the Obligation of Natural 
Law proceeds from GOD himſelf, the Great 
Creator and Supreme Governour of Mankind; 
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ho by Virtue of his Soverei hath bound 
Mer to the Obſeryation of it. And thus much 
may be demonſtrated by the ſole-Light of Natu- 
ral Reaſon. ' Here then we lay it down as a 
Granted Truth, that GOD ALMIGHTY is the 
Creator and Governour of the World, fince it 
hath been ſhown with ſo much evidence by Wile 
and Learned Men, and fince no Perſon of Sence 
and Underſtanding ever call'd it in queſtion. 
Now this Supreme Being having ſo form'd and 
diſpos'd the — of things and of Mankind, 
to make a Sociable Life neceſſary to our Sub- 


8 
ſitence and Preſervation ; and having on this 


account indued us with a Mind capable of en- 
tertaining ſuch Notions as conduce to this End, 

nd having inſinuated theſe Notions into our 
aalen legs by the Movement of Natural 
things, deriv'd from him the firſt Mover; and 
likewiſe moſt clearly repreſented to us their ne- 
ceſſary Connexion and their Truth: Hence it 
follows, that it is the Will of GOD, Man ſhould 
frame his Life according to that Diſpoſition and 
Method which he ſeems peculiar to have aſſign'd 
him, above the Life of Brutes. And ſince this 
cannot otherwiſe be atchiev'd and compals'd, 


than by the Obſervance of Natural Law, it muſt 


be ſuppos'd that GOD hath laid an Obligation 
on Man to obey this Lato, as a Means not ari- 
ſing from Human Invention nor changeable at 

Human Pleaſure, but N ordain'd by GOD 
himſelf for the Accompliſhment of this Deſign. 
For when any Sovereign enjoins his Subject the 
purſuit of ſuch an End, he is at the ſame time 
ſuppos d to oblige him to make uſe of thoſe 
Means, without which the End cannot be at- 


tain'd (). Nor is this the only Proof of Man's 


being oblig'd to a Social Life by the Command 
of GOD, that as the Condition of Mankind 
ſtands at . we could not ſupport and ſe- 
cure our ſelves unleſs this Perſwaſion were firm- 
ly rooted in our Minds; and that by Order of 
the Divine Providence it ſo falls out, that by a 
Natural Conſequence our Happineſs flows from 
ſuch Actions as are agreeable to the Law of 
Nature, and our Miſery from ſuch as are repug- 
nant to it: But it is tarther confirm'd by this 
Conſideration, that in no other Animal there is 
diſcoverable any Senſe of Religion, or any Fear 
of a Deity. To which may be added, that ten- 
der Senſe of Conſcience inherent in the Minds 
of Men that are not corrupted and debauched 


with Vice; by which zhey are convitd, that tg 
fin againſt Nature's Law, is to oftend him, who 
hath a Sovereign Power over Mens Souls, and 
who is to be fear d, even when we do not ap. 
prehend any Danger from Human Puniſhment 


(t ). 

The Laus of Nature would have a full and 
—.— Power of binding Men, altho* GOD Al. 
IGHTY had never propos'd them anew in his 
Reveal'd Word. For Man was under Obligz 
tion to obey his Creator, by what means ſoever 

he was pleasd to convey to him the Knowl 
of his Will. Nor was there any abſolute ne. 
ceſſity of a particular Revelation to make a Ra. 
tional Creature ſenſible of his Subjection to the 
ſupreme Author and Governour of things. No 
one will deny but that thoſe Perſons who were 
not acquainted with the Holy Scriptures, did yet 
{in againſt the Law of Nature: Which we could 
not affirm, did this Law derive its force from 
the Promulgation made of it in the Sacred Wi 
tings. On this account we can by no means ad: 
mit of that Notion ſtarted by Hobbes (u), Since 
thoſe Laws (lays he) which we call Natural, ar WY 
nothing elſe but certain Concluſions apprebendel 
by Reaſon, concerning things to be done and thing 
to be omitted: And fince Law in a proper Senj: 
is only the Speech of bim, who by — of 5 
Right commands Men to execute or to abſtain frm 
ſome Performances , therefore they are not Laut 
as 22 ere from Nature, but only as they art 
enacteu by GOD in Scripture. For we do not 
take it to be eſſential, to a Law, that it be con- 
vey d to the Subjects notice in the form and mar- 
ner of a Propoſition; but we reckoa it ſufficient 
that the Will of the Sovereign be gather'd and 
underſtood any way, whether by internal Sug: 
geſtion of the Mind, or from the Contempla- 
tion of our State and Condition, and of the Ni. 
ture of thoſe Aﬀairs and Tranſactions which are 
to engage our Life. And indeed he himſelf a 
knowledges as much in another part of the ſame 
Work (0, where he obſerves that he Laws of 
GOD are declar'd three ways, firſt by the tacit 
Difotes of Right Reaſon, &c. Beſides, the Laws 
of Nature as they are deduc'd by Ratiocination, 
cannot be apprehended otherwiſe than in the 
manner of Propofitions, and therefore in this re 
2 they may be allow d to bear that Name. 
ut as in Civil Laws it matters not, whether 
they. be promulgated in Writing, or viva voce; 
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s) Vid. M. Antonin. I. 9. . 1. 
t ) 'Tis remarkable what Tacitus 


Ann, 6.) of Tiberius. Mis own Crimes and Villanies were by his Conſcience turs'd in 
the greateſt Puniſhments to bim. And it 8 not without Reaſon, y his Coaſgence ture 


that the Great Maſter of Wiſdom id to affirm, that could wt 


open the Hearts of Tyrants, we ſhould diſcover the Strokes and Wounds of Guilt : The Body not being more cut and tormented wit) 


Stripes, than the Mind is with Cruelty, Luſt, and 11! Deſigns 


Cicero de Finib. |. 1, Jf there be any who think themſelves [if 


ciently guarded and ſecur'd againſt the Diſcovery of Men, they yet dread the Majeſty of the Gods : And judge all thoſe Cares and Dif 
guete which Night and Day prey upon their Minds, to be ſent from Heaven, as a preſent Puniſhment. for their Crimes. Seneca (il 
LaAant. I. 6. c. 24. Vain Mad. man, what can it profit thee to have had no Witneſs of thy Villany, when than always carrieſt 4 


Canſcience about with thee ? Albricus de 


m Imagin. A wicked Man is never Maſter of his own Countenance. Add. 7 


$. 13. The Advantage of a Good Conſcience Martial hath thus happily expreſs d, 
Ampliat atates ſdat ium ſibi vir bonus : hoc eſt 
mere bis, vita poſſe privre fi. 


Add. Philoſtrat. de Vit. Allen. I. 7. c. 17. 
C«) De Cive. c. 3. 5. t. 
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Good Men live twice: It doubleth every Hour 
To loak with Jay. on that which paſs d before. 
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d the Divine Law is of equal Obligation, whe- 
my it is diſcover'd to Meneither by GOD him- 
ſelf in a viſible Shape, and with the Reſemblance 
of a Human Voice, or by Holy Men peculiarly 
inſpir'd from Heaven; or whether, laſtly, ir be 
work'd out by Natural Reaſon trom the Co, 
templation of Human Condition. For Reaſo 

roperly ſpeaking, is not the Law of Nature 
ft „ but the Means, upon a right Application 9 
which that Law is to be diſcoverd, Nor do 
th: manner and method of promulgating a 
belong to its inward Eſſence and Conttituti 
Farther, altho' it ſeem a more clear and . 
compendious way of 2 0- 
ther, to force it upon his Senſes by: xpreſs 
Word and Speeches: Yetwthax, is. likewiſe rec- 
kon'd to be ſufficiently reveal'd, which we muſt 
unavoidably diſcover, if we make uſe of the 
occaſion offer d and keep the way that we are put 
into. And thus Man, who by the Bounty of his 
Creator, enjoys the Faculty of comprehending 
both his own and other Mens Actions; and of 
judging whether or no they are agreeable ro 
0. Nature, cannot but take occaſion (ſup- 

ſing there are more Men in the World beſides 

imſelf) to obſerve and conſider how ſome of 
thoſe Actions do really thus agree, to the Incli- 
nation and to the Condition of Mankind (x). 

Altho? to render a Law obligatory, there is a 
neceſſity of making it known to the Subject; and 
altho to deduce the Law of Nature from the 
Suggeſtions of Reaſon, and to apprehend its 
Foundation, and its neceſſary Connexion with 
the State of Humanity, be nor the Gift of eve 
Perſon : Yet hence it can neither be — 
that this Law doth not oblige all Men, or that 
it may not be ſaid to be known by the Light of 
Reaſon. For to give a Law a binding Force, a 
Popular and ſimple Knowledge is ſufficient; nor 
is an artificial Demonſtration and Deduction ab- 
ſolutely requiſite to this purpoſe. And altho? 
tis very probable that the chief Heads of Na- 
tural Law were expreſly deliver'd by God Al. 
mighty to the firſt Mortals, and were from them 
communicated to others by Cuſtom and Inſtitu- 
tion; K the Knowledge of that Law may never 
the leſs be ſſil'd Natural, in as much as the 
neceſſary Truth and Certainty of it may be 
drawn from the uſe of Natural Reaſon. At the 
| lame time, becauſe thoſe Propoſitions which re- 
preſent to us the Law of Nature, are inſinuated 
into Mens minds from the Contemplation of 
the Nature of things; on that account they are 
juſtly attributed and referr'd to GOD, the Au- 
thor of Nature (). | 

The Wiſeſt of the Old Heathens acknow- 
ledg'd the Authority of Natural Law, and de- 
nv'd it rightly from GOD. Thus Plutarch (2) 
Tavriy 8 73 (mus 219, 161 7 dbu, nb. To fol. 
low GOD and to ob 
But Tw/ly hath left the moſt Noble Teſtimony 
tor Ee as it is Cited out of his Books 


Reaſon 1s the ſame thing. 


de Republici by Lattantius (a): There is indeed 
(ſays he) a Law no other than Right Reaſon, made 
known to all Men conſtant. and perpetual ; which 
calls us 10 Duty by Commands, and deters us from 
Sin by Threats; and whoſe Commands and Threats 


are neither of them in vain. This Law we are 


aenther allow'd to diſannul, nor to diminiſh; nor 
1s it poſfible it ſhould be totally revers'd; the Se- 


nate or the People, cannot free us from its Au- 


thority. Nor do we need any other Explainer or 
Interpreter of it befides our ſelves. Nor will it 


be different at Rome and at Athens, now and 


bereafter ;, but will eternally and unchangeably 
affect all Perſons in all Places: GOD himſelf 
appearing the Univerſal Maſter, the Univerſal 

ing. *Iis he, who is the Inventor, the Ex- 
pounder, the Enatter of this Law ; which whoſo- 
ever ſhall refuſe to obey, ſhall fly and Joath his 
own Perſon, and renounce his Title to Humanity; 
and ſhall thus undergo the 3 Penalties, 
tho he eſcape cvery thing elſe which falls under 
our common Name and Notion of Puniſhment. 
Sopbocles ſpeaks very honourably on the ſame 
Subjett in his firſt Oedipars. 


— oy r &c. 

— —— The — Laws Fs. 
Deriv'd from Heaven and High O/ympian Fove, 
And not the mean Device of Moral Men. 


Mr. Seiden, in his Diſcuſſion of this Point, 
hath ſhown (b) that altho' the Gentiles 
did acknowledge the chief Heads of Natural 
Law to be ſometimes violated thro* the corrupt 
Manners of Men; and to be (as it were) op- 
preſs'd and ſtifled by wicked Ordinances and 
Conſtitutions z yet they were at the ſame time 
fully perſwaded that their 73 «und)'xgw, or what 
was really juſt and fit to be done, did by order 
of the Gods = remain the ſame, and 
hold the ſame Force of Obligation. Whence 
aroſe that common Opinion amongſt them of 
the Puniſhment of Wicked Men in another State; 
when they had been guilty of any monſtrous | 

fence againſt the Law of Nature, And fince 
they thus believ'd the Gods to be the Avengers 
of its Violation, we may take it for granted 
that they rhought them roo the Authors and 
Founders of its Authority. On the other hand, 
ſuch of them as had any Senſe or any Virtue, did 
as fairly ſuppoſt, that Good Men exerciſing Piety 
never fail'd of the peculiar Countenance and Con- 
ſideration of Heaven. Thus 7amblichws (c "Ev n 
bs am Dari d Ag, Nc. We muſt take this 
therefore for a certain Truth, that nothing pro- 
perly evil ſhall happen to a Good Man, either in 
this Life or after it. Nor are the 4 Fairs and 
Concerns of ſuch a Perſon neglected by the Immor- 
ral Deities. And Euripides, E Tine; of wiv . 
75 &c. Good Men do at r obtain what their 

ertue bath deſerv'd. But Evil Men ſhall never 
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(3) Add. N Cumberland; C. 1:4. 10. 
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arrive at any tolerable degree of Happineſs. But 
Mr. Se/den farther ſhews, it to have been a 
conſtant Opinion amongſt the Primitive Chri- 
ſtiam, that in the Interval berwixt the Creation 
and the Publication of the Decalogue, thoſe 
Natural and Univerſal Laws were given to Man- 
kind, which were afterwards inſerted in the Mo- 
ſaical Conſtitutions. Hence was drawn that 
moſt excellent Obſervation of St. Chryſtom (d), 
that to the Commandments about the honouring 
of Parents, about Murther, about Adultery, and 
about Theft, GOD was therefore pleas'd to add 
no reaſon ; becauſe thoſe Duties were already 
well known and undzrſtood, as being main 
Points of the Law Natural ; whereas to the Or- 
dinance concerning the Sabbath day, a reaſon of 
the Precept was deſignedly affix d, upon account 
of ics being poſitive and arbitrary (e). To con- 


clude, all Legiſlators have believ'd that their 


Laws of what kind ſoever would derive the 
greateſt Strength and Authority trom the Suc- 
cours of Religion : As appears from their Solemn 
Cuſtom of uſhering in all their Conſtitutions, 
with the Worſhip of the Gods (7). 

XXI. It is well worth our while to treat 
more diſtindtly and more carefully concerning 
the Sanclion ot the Law of Nature. And to this 
purpoſe, beſides what we have formerly deli- 
verd about the Sanction of Laws in General, 
we will firſt of all obſerve, that the Goods and 
Evils which happen to Man, may be both di- 
' vided into three Ranks or Claſſes. And as for 
the Goods, ſome of them proceed, either from 
the free and liberal Donation of the Creator, or 
from the voluntary Benevolence of other Men, 
or from the Induſtry-of the Acquirers, to which 
Induſtry they determin'd themſelves by their own 
free Choice. And it is plain, that this firſt ſort 
are not owing to the Obſervance of the Laws. 
Other Goods there are which flow by a Natural 
Conſequence, from ſome Actions which the 
Laws command: The Creator having been 
pleas'd to aſſign to ſuch and ſuch Performances 
of the Laws ſuch perpetual and natural Effects, 
productive of the Good and Profit of Mankind. 
And theſe are thoſe which Dr. Cumberland calls 
Natural Rewards. A third kind of Goods pro- 
ceed from ſome certain Actions, either the Plea- 
ſure of the 5 or by the Covenant and 
Agreement of Men; of which the former are 
call'd ur H ονν, Rewards, or Arbitrary Returns, 
the latter more properly IWages. In the ſame 
manner may Evils be divided. Some of them 
follow the very Nature and Condition of Men; 

(it we abltract the firſt Cauſe and Original of 


** 


that Condition;) or they happen without the 

rticular Default of him who ſuffers them. 
Which we may, in a ſound Senſe, call Fara! 
Evils, oppoſing the Word Fate, not to the Dj. 
vine Diſpoſal, but to the peculiar Faultineſs of 
the Perſon on whom theſe Evils light. Others do, 


by Natural Conſequence and Connexion, proceed 


from Sins; which are by ſome Authors term'q 
Natural Puniſhments. ſtly, others there are 
which ariſe from Sins, by the peculiar Determi. 
nation and Diſpoſal of the 1 er, beyond the 
manner of Natural Effects: In which the Qua- 
lity, the Manner, the place and time of the Evil 
depend on the Legiſlator's free Pleaſure. And 
theſe are what we would properly call Puniſh. 
ments, or in (a looſer Sence of the Word) Ar. 


«4 


burary Puniſhments. 


Thus much being premis'd, we proceed to 
remark, that altho the Omniporent Creator, 
might by virtue of his Sovereign Right have re- 
_ our Obedience, without making any good 

ruit proceed thence to our own Advantage: 
Yet it hath pleas d his Infinite Goodneſs, ſo to 
order and conſtitute the Nature of Things and of 
Mankind, -that by a kind of Natural Connexion 
ſome Goods ſhould attend the Obſervance, and 
ſome Evils the Tranſgreſſion of Nature's Laws. 
Thus a conſtant Obedience, is follow'd by Sete. 
nity. and Security of Conſcience, join'd with a 
good and certain Aſſurance ; by a good Frame 
and a ſettled Tranquility of Mind; by the Pre. 
ſervation of the Body from many Evils, not a. 


ral : Belides an infinite number of advantages, 


which may be obtain'd by the mutual Benevo- 
lence and Good Offices of other Men (g). On 
the other hand from the Violation of the ſame 
Laws, ariſe by a Natural Connexion, Diſquiet 
of Gonſcience, Diſturbance and Degeneracy of 
Mind, Deſtruction of the Body, and numberleſs 
Evils which may be occafion'd, by the withdraw- 
ing of other Mens Aſſiſtance, or by the Violence 
of their provok'd Revenge (H). 

Now altho' theſe Rewards and theſe Puniſh- 
ments, are by ſome imagin'd not to proceed 
with 3 enough from Good and Evil A. 
tions; becauſe many Perſons in return for Be- 
nefits receive only Hatred, Envy, or Injury; 
whilſt others on the contrary do ſecurely enjoy 
the Fruits of their Wickedneſs, without Mole. 
{tation or Puniſhment; whence we cannot be in- 
fallibly afſurd before hand, that our Good 
Deeds will be equally repaid by orhber Men; 
(tho the Fruit which ariſes in c ſelves from 
ſuch honeſt Practices is not capable of Hindrance 
or of Interruption:) yet thus much is beyond dif- 


7 Orat. 12. ad Antiochem. 


(e) Add. Selden ibid. c. 9. & I. 7. c. 9, to. 


— 


f ) See the Form which introduceth Zalencus's Laws in Diod. Sic. I. 12. c. 21. | 
£) Seneca (de Iral 2.c. 1 3) calls the Unmov'd Tranquility of a Happy Mind 4 Great Reward. Idem ibid. The way t0 


Happineſs is plain and eaſy. For 
What more at reſt than Clem 


ti d with laborious Purſurts. To conclude, the Poſſeſſion 


t can be more comfortable to the Mind than Calmneſs ? What more troubleſome than P.ſjton ? 
ency ? What ſo full of Buſineſs as C ruelty? Modeſty and Chaſtity enjoy a perfe8l Leijure, whilft Luft is ever 
of every Virtue ſtands us in little Coft or Trouble, but Vices are all Charge- 


able to be kept. Add. de Ira, I. 2. c. 30. & ult. & l. 3. c. 5. & 26. See the Story of Hercules at the two Ways. in Neuf her. 
Apornem, |. 2, Proverb. II. 4. VIII. 19. X. 9. XI. 3. 5. 10. 18. 19. 25. XVIII. 20. Sirac. VI. 8. VII. 37. 39. XXXI. 28. 

0 5% Marc. Antonin. |. 9. &. 4. He that atts unjuſtly really injures bimſelf by bis Wickedneſs. Tis a Saying of Tuify on a Pro- 
fligate Wretch, Mlciſcentur lum "mores ſui, His own Prattices be reveng'd wpon him. vid. Prov. V. 9, 10, 11. VI. 32, 34, 35 


XII. 13. XIV. 74. 32 34. XVII. 13. XIX. 29, XX. 1. XXII. 3. XXUL 20, 28, &c. Sirac. XIX. 3. XXX. 22, &c. 


pute 


every thing towards our own private Advantage; 
and therefore infinitely better than if by the Ex- 
erciſe of Violence or of Deceit, we endeavour'd 
to make our own Gains and Profits out of the 
Loſtes of other Men. By this way of reckon- 
ing therefore it appears, that the Value of that 
Reward which will follow upon a Good Action, 
doth, all things rightly conſider'd, exceed the 
Gain of the oppoſite Illegal Practice. 

We defire ir ſhould be well obſerv'd, that 
whilſt we are here treating about the natural 
Effects of Good and of Evil Actions, we do not 
by any means reckon amongſt theſe Effects thoſe 
kind of Goods which we but now rank'd in the 
firſt Claſs, and which our own Prudence and 
Induſtry either cannot obtain, or cannot avoid. 
Such _ both may, and generally do happen 
alike to Vertuous and to Vicious Men. Thus a 
Wicked Perſon may by the Gift of Nature poſ- 
ſeſs a vigorous and. a healthy Body, while per- 
haps a Man of Honeſty and Piety labours under 
a weak and crazy Conſtitution. And thus Death 
lays hold promiſcuouſly on the Juſt and on the 
Vile. Bur the only Goods we here allude to 
are ſuch as it is in the Power of Human Reaſon 
to provide for us; and which do therefore in 
| Tome meaſure depend upon our own Act. Now 
altho ſome part of thoſe Goods which we in- 
rend by the Obſervance of the Law of Nature 
to obtain trom other Men, has a dependance on 
their Kindneſs and on their Probity, and ſo is 
nor abſolutely in our own Power; yet for as 
much as in all Probability, they have the ſame 
End and Deſign with our ſelves, we have at leaſt 
fair reaſon to — 5 for and to expect ſuch Good 
Uſage and Retribution from them, tho' we can. 
not give our ſelves an infallible Aſſurance of 
them, before they happen. Scarce any Man 
hath met with ſo many Enemies in the World, 
as not to own himſelf indebted to ſome Benefa · 
Ctors. And we ſee that the Evils which Men 
Procure to one another, have never been able to 
2 to the utter Ruine and Deſtruction of 

uman Race: Which is a plain Evidence, that 
Good Actions have oftner attain'd their juſt End 
and Reward, than they have fail'd and been 


= 
Perfon who neglects or diſobeys the Law of Na- 


of Goods and Benefits from other Men; yet be. 


cauſe in this caſe thoſe Effects are, with regard 


to him, merely contingent, and do very ſeldom 
tall out in ſuch a manner, we may conclude, 
that Natute and Reaſon did not preſcribe, much 
leſs command the Means by which he attain'd, 
only caſually, ro ſuch an End. Reaſon, on the 
contrary, molt cleatly ſhows us, that we take a 
much more probable way to Happineſs by a&t- 
ing on a ſetiled Deſign, and by applying the 
bett Means we can to the gaining of our pur- 
poſe, than if we ſhould throw aſide all Counſel 
and Forecaſt, and permit our ſelves to be driven 


at random by the blind Guidance of Chance. 


But this Point is indeed as clear as any thing in 
Nature, and hath been made our ro full Advan- 
tage by Dr. Cumberland. | : 
There remains therefore this only Queſtion far. 
ther, whether or no beſides theſe Natural Effects of 
Evil Actions, and beſides thoſe which ariſe from 
the Sanction of Civil Laws, there are ſtill others 
in reſerve re by G0 D's tree Pleaſure, 
and to be inflicted by virtue of his Sovereign Pre- 
rogative; or whether GOD hath not added to 
the Sanction of the Laws of Nature ſome Arbi- 
trary Puniſhment: Eſpecially ſince it is appa- 
rent, that the Natural Conſequences and Effects 
of Evil Actions are frequently interrupted; and 
that the Wickedneſs of many Men ſeems to turn 
to their Gain and Advantage. Now what the Scri- 
ture hath declar'd in this matter, is plain and 
— all Diſpute: But waving that Autho- 
rity, the affirmarive Side of the Queſtion may 
be defended from ſeveral Confiderations. As 
from that moſt ancient and moſt univerſal Tra- 
dition, — the Divine Vengeance, and 
the Pains after Death. Of which Opinion we 
have two fair Inſtances in the Caſes of Jonas 
and of St. Paul; (Jonas cap. 1. Als cap. 28.) 
for there being no natutal Connexion and Con- 
ſequence, either between 7onas's Crime, and 
the Tempeſt, or between the Fact of Mutther, 
and the biting of the Viper, the People who 
were preſent at both Accidents, immediately 
ſuppos'd that God Almighty did thus extraor- 
ew interpoſe his hand to puniſh ſome hei- 
nous Wickedneſs (4). Moreover, it being moſt 


certain that it is the Divine Pleaſure thoſe Laws 


ſhould be d, and not leſs manifeſt, that 
the natural Effects of them may be (partly at 
leaſt) eluded, ir is highly probable, that GOD 
will find ſome other way of puniſhing ſuch Of- 
fenders : Eſpecially fince the Grawin s of Con- 
ſcience, and the want of Quiet and Security, 

which conſtantly attend Evil Men, do not al- 
* riſe to ſuch an afflicting degree, as to ſeem 
a ſufficient Plague and Penalty for their Crimes 
(/). But becauſe whatever Arguments we can 


— — —- — "Y * — * 


(i) Vid. Prov. XI. zi. (K) Add. Gro, de Veritate. R. Ch. I. 1. „ 
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alledge 4 priori, will not amount to a Demon- 
ſtration, but only to a high Probability ; and be- 
cauſe this Arbitrary Puniſhment 5 
ſome poſitive Determination of the Divine Will, 
which we can hardly come to a Knowledge ot 
without a particular Revelation; and fince our 
Induction and our Experience are at preſent im- 
perfect, we can ſcarce avoid confeſſing that, to 
thoſe who ſee only by the Light of Natural 
Reaſon, this Controverſy ; mult {till appear, in 
ſome meaſure, dark and obſcure, | 

XXII. As to the matter of the Law of Na- 
ture, Grotius obſerves (n), that many things 
are referr'd to this Law nor properly, but re- 
duftively, for as much as the Law doth not op- 
poſe or torbid them. As thoſe things are term'd 

{t, not only which are in ſtrict Juſtice due, 
bi which Juſtice doth not contradict: (tho! it 
would be betrer to call ſuch things ermitted, 
than plainly 74ſt.) Bur perhaps this Diſtinction 
of Grotins might be more conveniently applied 
to thoſe Conſtitutions which according to the 
particular State of Men, the Defire of Peace 
and Tranquility hath at any time introduc'd ; as 
likewiſe to the Actions undertaken in Confor: 
mity to ſuch Conſtitutions. For we ſhall often 
hear the Lawyers debating ſuch Caſes as theſe, 
whether the Paſſeſſon of things, whether Uſuca- 
ption, whether the making 4 Wills, and whe- 
ther buying and felling. do belong to the Law 
of Nature, or not. hich doubts cannot eafil 
be reſolv'd, unleſs we diſtinguiſh between thoſe 
things which the Law of Nature determines, b 
c_ or forbidding them; and thoſe 
things which Men have been induc'd to ordain 
for the neceſſary Promotion of Society, the Li- 
berty of doing which flows immediately from 
this Human Ordinance and Inſtitution: And then 
we may ſay of theſe laſt things, that they be- 
long to the Law of Nature by way of Reduclion. 
Thus the Dominion or the Poſſeſſion of things, 
doth not immediately ſpring from Nature, nor 
can we alledge any direct and expreſs Precept, 
for irs Introduction: Yet it may be ſaid in ſome 
meaſure to be enjoin'd by Natural Law, in as 
much as when Mankind began to multiply in 
the World, it was requiſite to their peaceable 
Condition, that the Primitive .Communion of 
Goods ſhould be laid afide. Thus Uſucaption is 
not plainly commanded by the Law of Nature; 
yet upon Suppoſition of things being divided in- 
to _ diſtin Proprieties, the Peace of Mankind 
ſeems to tavour it; leſt otherwiſe the Titles to 


and Contracts ſhall be at Liberty to alienate ſuch 
things as belong to themſielves, for the Procure.. 
ment of thoſe which are in the Poſſeſſion of 
others. | "a 

Grotius farther obſerves on this Subject, that 
ſometimes by abuſe, thoſe things are referr'd to 
the Law of Nature, which Reaſon indeed ſhows 
us to be Honeſt, and berter than their Oppoſites, 
tho” they are not properly matter of Debt and 
ſtrict Obligation. Of which kind, are many high 
and uncommon AQts of Liberality, of Mercy and 
Clemency ; as likewiſe whenever a Man recedes 


from. any part of his Right, not being compell'd 
by Neceſſity. Theſe Matters St. Poet florale in 


his firſt Epiſtle to the Cinthiant, Chap. VI. v. 12. 
Chap. VII. v. 38. Chap. X v. 23. (3). 

Socrates, when a Raſcally Fellow had offer 
him an Injury, would not complain of it to the 
Judge; but reckon'd it (as hz ſaid) no more 
than it an Aſs had kick'd him. And Caro, as 
Seneca (9) tells us, when he receiv'd a Blow in 
the Face, was ſo far from reſenting the Affront 
and from deſiring Satisfaction, that he would not 
venture ſo far as to forgive it, but denied that 
any ſuch thing had been done. Thinking it bet. 
ter not to acknowledge the Fact than to proſe. 
cute it. | 

XXIII. There is ſtill one Queſtion behind 
which requires our Determination. Whether or 
no there be any ſuch thing as a particular and 

fitive Law of Nations, contradiſtin& to the 

wof Nature. Learned Men are not come to 
any good Agreement in this Point. Many aſſert 
the Law of Nature and of Nations to be the very 
ſame thing, diftering no otherwiſe than in exter- 
nal Denomination. Thus Hobbes ( p) divides 
Natural Law, into the Natural Law of Men, 
and the Natural Law of States, commonly call'd 


the Law of Nations. He obſerves, that the Pre- 


cepts of both are the ſame : But that for as much 
as States when they are once inſlituted, aſſume 
the mos wy ies 2 _ hence it comes 
to paſs, that what, ſpeaking of the Duty of par- 
— ar Men, we th the Law of Ne Me: 
ſame we term the Law of Nations, when we ap- 
ply if whole States, Nations, or People. This 
Opinion we for our part, readily ſubſcribe to: 
Nor do we conceive, that there is any other Vo- 
luntary or Poſitive Law of Nations, properly in- 
veſted with a true and Legal Force, and oblig- 
ing as the Ordinance of a Superior Power (9). 


And thus we do not really differ in Judgment 


from thoſe who are more inclin'd to call that 


things ſhould remain always in doubt. Thus, K Law of Nature which conſiſts in a Conformity 


laſtly, Nature doth not poſitively injoin us to 
make Wills, or to buy and ſell, yer Proprieties 
being ſuppos'd, as in the former caſe, it natu- 
rally follows, that a Perſon at his Death ſhall 
have the Power of diſpoſing of his own Goods; 
and that Men by the Intervention of Bargains 


— 


to Rational Nature, and that the Law of Na- 
tions, which flows from the Conſideration of 
Human Indigence, the Relief of which ſeems to 
be the main end and deſign of Society. For we, 
as well as they, deny that there is any poſitive 
Law of Nations proceeding from a Superior. 


(m)L.1.c . §. 10, | 
(Cn) So Vipian. (l. 4. $. t. D. de alien. jud. mut. canſ.) 


(0) De Ira |. 2. c. 32, &c. de Conſt nt. Sapientis. c. 14- 


— 
— _ R — 


—_ 


The Pretor doth not diſapprove of his Proceeding, ο chofe rather to 


boſe bis Right, than to engage in long Suits and Contentions. This Averſion to Strife doth by no means dejerve Repro. 


(9) Add. Breeter. ad Cat. L. i. c. 1. S. 24. & ad l. 2. c. 4 $9. 


(p) De che. c. 14. 4, 8. 
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hatever is deducible fem Reflections on 
415 ln ence of Human Nature, we referr im- 
l Natural Law: Only we were un- 
willing to define and explain this Natural Law 
EC a Conformity to Rational Nature; becauſe 
by this Means we ſhould eſtabliſh Reaſon for the 
Rule and Meaſure of it ſelf; and ſo this way 
of demonſtrating Nature's Laws would run 
round in 2 Gizch . A; 
' Moſt of thoſe matters which by the Cvilian: 
and others are referr'd to the Law of Nations, as 


the ways of acquiring things, the Bufineſs of 
Sana If: = indeed belong either to the 
Law of Natuzg, or to Civil Laws of thoſe 
Countries where they are obſery'd : Many Peo- 
ple and States agreeing in ſuch points, which 
otherwiſe do not depend on the Univerſal Rea- 
ſon of Mankind. Now it is not proper or fair 
to conſtitute theſe as peculiar and diftin& Spe- 
cies of Lato; in as much as the Reaſon why 
ſuch Conſtitutions are common to many Nations 
dath not ariſe from any mutual Covenant or Ob- 
ligation, but is 2 to be attributed to the 
particular Pleaſure of the ſeveral Legiſlators, 
who by accident agreed in theſe Ordinances, 
without the leaſt regard to one another. And 
therefore this kind of Cuſtoms and Decrees, may 
be and frequently are alter d by one People, or 
Kingdom, without adviſing with their Netgh- 


Nor is Fe/denus's Diſtinction to be deſpis'd, 
who in his Obſervations on Grotius (7), tells us, 
that the Roman Lawyers by the Law of Nations, 
underſtood the Power and Liberty which Stran- 

ers and Foreigners were allow d, to tranſact 
atters in the Roman State; and by the Crvi/ 
Law, that which was proper to the Citizens on- 
all Foreigners being excluded from its Bene- 

-4 That on this account ill and Marriages 
were ſaid tobe of the Civil Law, and Contracts 

or Bargains of the Law of Nations, becauſe the 
former were-reſtrain'd to the Citizens, whereas 
Strangers were admitted to a Share and Right 
in the latter. | 41 

Many Authors do farther rank under the Ti- 
tle of the Law of Nations, ſeveral Cuſtoms mu- 
| tually oblerv'd by tacite Conſent, amongſt moſt 
People pretending to Civility; eſpecially in the 
Affairs and Tranſactions of War. For after that 
the moſt poliſht parts of the World came to 
eſteem Martial Glory as the greateſt of Human 
Honours; and to think that a Man had no ſuch 
fair way of ſhowing his Excellency beyond others, 
as by being. able by his Boldneſs and his Saga- 
city to deſtroy many of his Fellows; upon which 
account there perpetually aroſe either unneceſſary 
ox unjuſt Contentions: For fear Great Captains, 

if they us d the full Liberty of a juſt War, ſhould 
ng too much Envy on their Power, and ex- 
Role themſelves to Genetal Hatred; many Na- 
tions found it convenient to temper the vigorous 
Fierceneſs of Hoſtile Proceedings, by a Shew of 
Magnanimity. Hens aroſe 


r 


the Cuſtoms of ' exempring certain things and 
Perſons from Martial der the er 
manners of hurting Enemies to ſuch degrees, of 
treating Captives, and the like. Machiavel in 
his Prince (t) relates one Practice of this Nature, 
which I queſtion whether it were worthy of the 

Name and the-Profeſſion of Soldiers. fays 
it was firſt” introduc'd by A/berigo da Como of 


Romagna, and kept up in the 1:a/ran Wars of the 
laſt Age, chiefly by the Foreign and Mercena 
Troops. The oppofite Generals endeayour 


with all poſfible _— to rid themſelves and 
their Soldiers of all Trouble and Fear. Ana 
their way was, by killing no one in Fight; only 
raking one another Priſoners, whom they after- 
wards diſmiſsd without Ranſom. When they 
were in Leaguey before a Town, they ſhot not 
rudely amongſt them in the Night; nor did the 
Beſieged diſturb their Camp with the like Inci- 


vilicies. They made no Intrenchments for their 


Security whilſt — and when Winter 
came on, never lay at all in the Field. And to 
behave themſelves in this manner was part of 
their Diſcipline and Inſtitution. An Agreement 


ſomething like this Strabo (1) tells us of, be. 


tween the Ererrians and the Chalcidians, forbid- 
ding the uſe of Mifkve Weapons againſt each 
other. To which we may add the Cuſtom ob 
ſerv'd by the Ancient Indians, of letting the Huf 
bandmen remain ſafe from all Injury and Mole: 
ſtation, even in Civil Wars (). Sa 
But altho* theſe Cuſtoms ſeem to include 
ſome kind of Obligation ariſing from racite Con- 
ſent; yet if one who is engag'd in a Lawful 
War, ſhall negle& them, and profeſs that he 
will not be bound by ſuch Reſtraints; provided 
what is contrary to them may be rightly done 
according to the Law of Nature; he is guil o | 
no other Sin, but a fort of Unskilfulneſs, in not 
adjuſting his Proceedings to the nice Models of 
thoſe, who reckon War in the number of the 
Liberal Studies. As a Gladiator is accus'd of © 
Inexpertneſs, when he wounds his Antagoniſt 
otherwiſe than by the Rules of Arr. Whoever 
therefore wages War in a juſt Cauſe, may flight 
theſe Formalities at Pleaſure, and govern him- 
ſelf purely by the Law of Nature: Unleſs he 
thinks it more for his Intereft to obſerve them, 
as means to render the Enemies leſs ſevere to. 
wards himſelf and his Men. On the other hand, 
he who — an unjuſt Quatrel, if he pun- 
Qually fulfils theſe Niceties, is ſo far in the 
Right, as to appear wicked with ſome kind of 


Temper and Moderation. However theſe Rea- 


ſons not being General, cannot conſtitute any 
Law of an univerſal Obligation. Eſpecially 
fince as to any Reſtraints which depend on tã- 
cite Agreement, it ſeems reaſonable that either 
Party ſhould: have the Liberty of abſolving them- 
ſelves from them; by making expteſs Declara- 
tion that they will be holden by them no longer, 
and that they do not expect or require the Ob- 
ſervance of them from others. Hence we find 
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many Tuch Practices to be worn out by Time, or 


overcome 
Neither have thoſe Men any good reaſon of 
Complaint, who cenſure this Doctrine as a No- 
tion by which the Security, the Intereſt, and the 
Safety of Nations are robb'd of their ſureſt 
Guards and Defence. For the Enſurance of theſe 
Advantages and Bleſſings doth not confiſt in the 
Practice of ſuch mutual Favours, but in the due 
Obſervance of the Law of Nature; a much more 
ſacred Support ; and which whilſt they enjoy, 
they have little need of inferior Methods of Pro- 
tection. And ſure it ſhows much more Excel- 
lency and Worth in any Cuſtom, to derive it 
from the Law of Nature, than to eſtabliſh it on 
ly on the Conſent of difterent People. 

| Amongſt the chief Heads of that Voluntary 

w of Nations which Grotius maintains, he 

reckons the Law of Embaſſies. Now as to this 
int it is our Opinion, that the Perſons of Em- 
fadots are Sacred and Inviolable, even amongit 
Enemies by the meer Law of Nature; provided 
they do not come purely as Spies, nor enter on 
any hoſtile defign againſt the Perſon to whom 
they are ſent, altho' in the ordinary Courle of 
Bulineſs, and of Treaties, they preterr their Ma- 
| fter's Intereſt to all others. For in as much as 
{ſuch Perſons are neceſſary for the procuring the 
reſerving, or the ſtrengthening of Peace by 
gues and Covenants; and ſince the Law of 
Nature enjoins us to embrace Peace by all ho. 
neſt ways; it muſt at the ſame time be — rw 
to have provided for the Security of thoſe Men 
without whoſe Intervention this Good End can- 
not be obtain'd (to). To this Right of Perſonal 
Safety is join'd another of being exempted from 
the Juriſdiction of the Sovereign to whom they 
are ſent; at leaſt in all Matters relating to their 
Office. Since otherwiſe they would not have 
full Power and Liberty to promote their Maſter's 
Intereſt, with due Application and Vigour, were 
they oblig'd to give an account of their Manage- 
ment to any Authority, belides that which they 
repreſent. Other Privileges commonly attribu- 
ted to Embaſſadors, eſpecially to thoſe who re- 
fide in Courts, not for the ſertling or zhe ſecure- 
ing of Peace, bur chiefly for the dizmbing into 
the Secrets and Policies of a State, theſe depend 
abſolutely on the Indulgence of the Prince who 
enterrains them; and therefore, if he ſees con- 
venient, he may deprive them of theſe Favours 
without the Breach of any Law, provided he 
L will ſitter his own Miniſters abroad to be treat- 
q ed in the ſame manner. 

The Right of Burial, which according to Gyo- 
tivs Teems likewiſe to make a particular Head 
of the Lato of Nations, may be well referr' d to 

+ the Common Duties of Kindneſs and Humanity 
| — Nor are the other Inſtances which he ot - 
of Conſequence enough to eſtabliſh a new 
Species of Law, ſince they may with Convinience 
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by the Prevalence of contrary Cuſtom. 


enough be allowed a Place in the Syſtem of the 
Law of Nature. As for thoſe Perſons who rank 
under the Law of Nations, the particular Com- 
_ of two or more States, concluded by 
eagues and Treaties of Peace, to us their No- 
tion appears very incongruous. For altho? the 
Larw of Nature in that part of it concerning the 
keeping of Faith, doth oblige us to ſtand to ſuch 
Agreements; yet the Agreements themſelves 
cannot be call'd Laws, in any Propriety of Speech 
or of Senle. Beſides, they are almoſt infinite in 
Number, and commonly are ſettled only for a 
Time. Nor do they any more conſtitute a part 
of Law in general, than the Covenants and Bar- 
gains of pacticular Subjects with each other, do 
belong to the Body of the Civit Law of the 
Kingdom : But they are rather to be eſteem'd 
the Subject and the Concern of Hiſtory (H). 
XXIV. Of all the Divegfions of Natural Law, 
that ſeems to us moſt accurate and moſt conve- 
nient, which conſiders in the firſt Place, a Man's 
Behaviour towards himſelf, and then towards 
other Men. Thoſe Preceprs of the Law of Na. 
lure which bear a regard ro other Men, may be 
again divided into Ab/o/ute and betical or 
Conditional. The former are ſuch as ob/ige all 
Men in all State and Conditions, independent 
trom any human Settlement or Inſtitution. The 
latter preſuppoſe Tome Publick Forms and Civil 


Methods of Living to have been gt conſti- 


rured and receiv'd in the World. Which Di- 
ſtinction Grotius hath thus expreſs'd in other 
Words; The Law of Nature is concern d, not 
only about ſuch things 'as exiſt. antecedent to Hu- 
man Will, but likewiſe about many things which 
folloto upon ſome Atts of that 2 * Whence, 
* altho* the Dominion or the Propriety of things 
as it now ſtands is eſtabliſh'd by the Pleaſure 
of Men, yet ſuch a Settlement being once ſup- 
pos d, Natural Law informs us that tis a Sin 
; to take the Goods of another Man, without the 

Owners Conſent (2). That is, there are many 
things which as to the Exerciſe of the Act are 
Arbitrary, or where it is left to the free Pleaſure 
of Men whether they will perform ſuch an Act 
or no: But the Act being once perform'd, there 
follows upon it by. virtue of ſome Precept of the 
Law of Nature, a Moral Neceſſity or Obliga- 
tion; or elſe the Manner and Circumſtances of 
the AQ, are by the ſame Law adjuſted and de- 
termin d. Thus, for Example, altho* the Law 
of Nature doth not command me to buy of ano- 
ther, yet ſuppoſing me to buy at my own Plea- 

ure, it commands me not to ſeek my own Gain 
to the Damage of the other Party, nor to cheat 


him in the Bargain. And many ſuch Precepts 
of the Law of Narure there oo which —2 


take place, or indeed be underſtood, unleſs upon 
Suppoſition of Diitindt Proprieties of things, and 
of the Eſtabliſhment of Civil Authority. Yet 


ir cannor hence be proy'd that even all Pofitive 


* 
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Lay art of the Law of Nature, becauſe 
— oblige us to obey the Commands of the 
; Ma 


preme Magiſtrate, "rho? our own Conſent gave 
— his Sovereignty over us. Thus much indeed 


is certain, that the Violators of Civil Laws do, 


ing their intervening Covenant, mediate- 
— the Law cf Nature. And yet there 
ill remains a prodigious difference between 
theſe Natural Laws which we call Hypothetical, 
and the Politive Laws of Civil Governments : 
in as much as the reaſon of the former 1s drawn 
from the Condition of Mankind confiderd in 
gamers but the Reaſon of the latter is taken 


by 
1 


m the particular Intereſt of any Nation or 
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State, or from the do Pleaſure of the Legiſla- 
tor. Therefore our Civil Poſitive Laws, are not 
ſo many Precepts of the Natural Hyporberical 
Law, but do only borrow their Force of oblig- 
ing, in Human Regard, from the Virtue of fome 
ſuch Hypothetical Precept of Nature. Now of 
thoſe Human Inſtitutions which ſerve for Foun- 
dations of theſe Hypotherical Precepts, the three 
chief are, Speech, the Dominion and the Price 
of things, and Human Sovereignty or Command, 
And by this Diviſion we ſhall hereatter guide 
our Proceedings, when we arrive at that part of 
of our Deſign. | | 


1 


' Cnae. IV. 


Of the Dutie? and | Performances of Man towards him felf 5 * 
in regard to the Improvement of his Mind, as to the Care of bis 


Body and of his. Life. 


Litho' this be a Quality common to Man, 
A with other Animals, that he is concern'd 
for his own. Preſervation, and is naturally glad 
to'be in as good a Condition as poſhble ; yet 
that his Care of himſelf ought to be of a much 
more refin'd, and of a much nobler Strain, than 
what we can ſuppoſe in Brute Creatures, there 
is good reaſon to conclude : Not only becauſe 
he hath receiv'd more Endowments than they, 
and ſuch as are more capable of fruitful Culture 
and of uſeful Improvement; but farther, be- 
cauſe he cannot perform the Duties to which 
he ſtands oblig d, unleſs he brighten and quicken 
his Faculties by good Exerciſe, and make them 
more vigorous and more ready in the Production 
of worthy Actions. | Beſides, the Labour which 
a Man 
terminated in himſelf, but ſpreads abroad its 
Fruit to the Benefit of all Mankind; and the 
better any Perſon - approves himſelf in the Ma- 
* of his own Gifts and Abilities, he is 
{ul ly eſteem'd the more excellent Citizen of the 

orld, and the more Generous Benefactor to 
his Fellows. Wherefore Man in his Endeayours 
to fulfil rhe Laws of Society, to which he is by 
his Creator directed and deſigned, hath good 
reaſon to imploy his firſt Pains and Study on 
himſelf; fince ke will be able to diſcharge his 
Duty towards others with ſo much more Eaſe 
and Succels, the more diligent he hath been in 
advancing his own Perfection. Whereas he who 
is unuſeful to himſelf and idle in his own Con- 
cerns, can give other Men but little reaſon to ex- 
peſt ad vantage from his Pains. | 


ah. 


* 


pends on his own Improvement, is not 


There is ſcarce more neceſſity for our engag- 
ing in this Care, than there is Sollicitude and 
Difficulty in the Proſecution of it. For in the 
firſt place, Men are born in an entire Ignorance 


of things, and their Minds whilſt yer render may 


be eaſily ſo far defiled and tainted with vile Opi- 
nions, that it will afterwards be no eaſy Labour 

to waſh off the Stains. Beſides we bring here - 
ditary and inbred Corruptions with us into the 
World, which draw us all, more or leſs, out of 


the ſtrait Path of Reaſon; and unleſs we bridle. 


and reſtrain them, pour out a Flood of foul and 


unworthy Actions, thro? the Courſe of our whole 


Lives. And it may perhaps quicken our Indu- 
ſtry to conſider, that we have but one Time al- 
low'd us to act our Part in, and cannot hope for 
a ſecond Entrance on the Stage to amend the 
Faults of our. firſt Performance. For that old 
Complaint in Euripides (a) will ever be as vain 
and | as when it was firſt made: 


| 0 U of Ni Beyniow un un wi Nc. 


Me miſerable! that Men ſhould be h denyd 

The Gift, of ſpringing to a ſecond Youth, 

A Double Age! The Structures which we raiſe 

If found defective, later Cares reform, 

New modell d: But our own unhappy Frame 

Stands without Change, and falls without Repair 

O! might we turn our Steps, and tread again 

ho Path of Life; what Slips we once had made 
e might correct, and every cheating Maze 

Avoid, where Folly loſt our Way betore! 


(«) In Suplicius. 


* 
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Now ſince Man conſiſts of two Parts, a Soul 
and a Body, whereof the former is the great 
Principle and Spring of Human Actions, the 
latter ſupplying the Place of a ſubordinate In- 
ſtrument, the Care and Improvement of the firſt 
and Nobleſt Part, may juſtly challenge the Pre- 
cedence in our Endeavours. . 

II. The Culture of the Mind which all Men 
are oblig d to undertake, and which is abſolute- 
ly neceſſary tor the Performance of Human Du- 
ty, conſiſts chiefly in theſe Particulars; that we 
obtain true Opinions concerning all ſuch things 
as our Duty bears any reference to, that we ſet 
4 right Judgment and Price on thoſe Objetts 
which commonly excite our 4 and that 
we temper and regulate our Paſſions by the Di- 

redtion ot Sound Reaſon. | 

III. Amongſt the Opinions then which it high- 
ly concerns all Men to ſettle and to embrace, the 

hief are thoſe which relate to ALMIGHTY 

GO b, as the Great Creator and Governour of 
the Univerſe. That there is really exiſting a 
Supreme Being, from whom all other things de- 
tive their Original, and the Principle of their 
Motion; not as from a dull and ſenſeleſs Power 
(as the Weight for Example in a Clock) but as 
from a Cauſe endu'd with Underſtanding and 
with Freedom of Choice. That this Eternal Be- 
ing exerciſes a 5 not only over the 
whole World, or over Mankind in General, but 
over every Individual Human Perſon: Whoſe 
Knowledge nothing can eſcape: Who by Virtue 
of his Imperial Right, hath injoin'd Men ſuch 
certain Duties by Natural Law, the Obſervance 
of which will meet with his ee the 

Breach or the Neglect with his Diſpleaſure: And 
that he will for this purpoſe, require an exact 
Account from every Man, of his Proceedings, 
without Corruption and without Partiality. 

Now as the main Parts of Human Duty turn 
on this Belief, ſo is it the only Foundation of 
that ſweet Tranquility and Acquieſcence of 
Mind, which Men inwardly enjoy, and the ve 
Fence and Bulwark of all that Probity whic 
we are to exerciſe towards our Neighbours ; 
without which no Man can ſeriouſly and hear- 
tily do a good Action himſelf, or give ſufficient 
Caution and Security of his Honeſt Intentions to 
others (b). And altho? it appears from the Or- 
dinances of the Chriſtian Religion, that GOD is 
not ſo far pleas d with every kind of Worſhip 
. which Men pay him, as to embrace them with 

uliar Favour, and to give them a Title to 
ternal Life, which Good do follow only 
that Inſtiturion and Way of Service which he 


hath reveal'd in a ſingular manner to the World: 
Yer a ſerious Perſwaſion concerning the Divine 
Exiſtence and Providence, under whatever parti. 
cular Apprehenfions, or e Worſhip 
hath however thus much of Force and Efficacy, 
as to render Men more obſervant of their Dy. 
ty (c). To prove this Aſſertion we need onl 
conſider, that there have been of old, and ſti 
are Men profeſſing Religions which we muſt 
own to be deſtructive to Salvation, as ſuppoſe 
Mabometans, or Pagans ; who nevertheleſs by 
Virtue of their Perſwaſion of GOD's Providence, 
have ſhown no inconfiderahle Concern and Care 
for Honeſty and Juſtice z fo as not to be out. 
done by many Chriſtians, at leaſt as to External 
Performances. Nay there are not wanting Per- 
ſons, who from the 7 — — of long Travels 
pretend to affirm, that Chriſtianity hath not been 
able to alter the Common Diſpoſitions of ſome 
Nations towards particular Vices ; and that *tis 
not eaſy to diſcoverghe Truth of that Holy Re. 
ligion, from the Manners and the PraQtices of 
thoſe who profeſs it. Tho? I ſhould imagine 
the Reaſon of that Unhappineſs to be chiefly 
this, becauſe the Chriſtian Doctrine and Wor. 
ſhip, being receiv'd by moſt Men, not upon their 
own Choice and Judgment, but from the Cuſtom 
of the State in which they happen to be born, 
reſides rather in their Mouth than in their Heart; 
whence it comes to paſs, that ſo few are ſeri- 
ouſly inclin'd to reform their Mind by its Dire- 
ions. For I doubt not, but that at leaſt the 
External Acts even of National Vices might be 
repreſt, would Men but apply themſelves in ear-. 
neſt to the leading a Lite ſuitable to their Pro- 
feſſion. | 
IV. As this Perſwaſion, and whatever elſe 
we are able to learn concerning the Worſhip of 
GOP, either from Reaſon *. Revelation, 
is firſt of all to be implanted in a rightly Culti- 
vated Mind : So are the Opinions contrary to 
theſe Truths moſt carefully to be barr'd off and 
excluded. And here we would not only be un- 
derſtood of Atheiſtical and Epicurean Principles, 
but of all thoſe numerous Notions, which ap“ 
pour to be deſtructive of true Religion, of Good 
anners and of Human Society, which it is an 
high manner the Intereſt of Mankind, to ſee ab- 
ſolutely rooted up, and baniſh'd out of the 
World. Such is that Fancy of the Szozca/ Fate, 
or the unchangeable Courſe and Wheel of things 
and Actions; by which Men are made only the 
Tools or Engines of their own Operations, it 
not being in their Power to manage them with 
any Freedom of Choice, or with any Direction 
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(b) Boerius de Conſolat. Tour Huing under the Eyes of an All. ſeeing Fudge, lays 4 ki 
Vertuous Grotius in lib. Sapientie. Cap. 12. v. 1. How high ſoever jome People talk about Honefly's being deſireable meerly on its 
ſe outward viſible Things upon our Mind, that without a full Perſwaſion of the Divine Provi- 
ne one ſome Syſtem of Laws to guide Men in the true way Falling, it is impoſſible but that they ſhould 
wander into maſt grievous and fatal Dangers. For, as Human Reaſon is looſe and giddy, when the Paſſims have overcame the Fudg- 
ment, and the Manners are ſuited to the Paſſions, it eaſily finds out a Colour and Diſguiſe for Sin, ny 


own account; yer ſo great is the force 
dence and Retribution, and wit 


hear till it grows quite deaf. Ther 
regard to the Knowledge 


a ©) Luctan. de imaginib, 
. 


, Tia * 


efore the Wiſe Man pronounceth thoſe to be miſerably Vain, who are ſo f. 

GOD and of bis Providence, as to let theſe great Points depend on every Man's f. ce : 

which nothing can be contriv d more deſirudttve, I do not ſay to Good Manners, but to —_— and Shale. 2 — 
Thoſe who are moſt firif and conſcientious in their Duty to GOD, 


WF 


to be Good and 


kinds of a neceſſity upon you 


imately refuſeth ts 


Jo long 
Pl having a careful 


are the moſt Honeſt and Regul i 
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of Counſel. For admitting this Hypotheſis, it 


not a „why the Actions of a Man 
wou be — imputed to him, rather than 
che Motion of a Clock to the Wheels by which 
it is perform'd, or what would be the uſe of 
Religion, what the Equity of Laws and of Pu- 
niſhments (d). There is an Opinion nearly al- 
lied to this which ſuppoſes, the Conſequences 
of Cauſes and of Effects, or the Great Chain 
of things eſtabliſh'd by the Creator, to ſtand by 
ſuch an Immoveable ree, that GOD hath 


left himſelf no liberty of interpoſing in particu- 


lar Caſes. Thus all Miracles, all extraordinary 
Aſſiſtances of Heaven, all Effects of Prayers, of 
Repentance and of Amendment, ſeem to be en- 
tirely cut off at one Stroke. To theſe we may 
join that Ancient and widely receiv d Ferſwaſion, 
chat the Poſitions of the Stars, laid an indiſpen- 


And this Superſtition. till. bewirbeth a great 


4 


Aſtrolog 
what 1s — * in Heaven. To which purpoſe, | 


t of the Eaſtern World, where uo Buſineſs of 
oment is undertaken, without conſulting the 
that they may read, as the Phrate is, 


Father Bermer tells a pleaſant Story of a Gar- 
diner of Abas\ King of Penſia, who rooting up 
ſome Trees which the King by Direction of his 
Aſtrologer, had planted in a yn bour, and 
being thereupon rebuked, turning to the Aſtro- 
loger, Sure (lays he) you was out in your Calcu- 
lat ion: For thoſe Trees could never have the be. 
nefit of lucky Stars, which were ſet at Noon, 
and unfortunately pull d up at Night. Another 
Relation like this he gives us of a certain Slave, 
a Run-away from Goa, who ſet up in the City 
Dehli for an Expounder of the Stars, and fore-. 
told many ſtrange Events with-good Confidence 


to the People: Every now and then looking up- 9 
on his Mariners Compaſs and his Hour. bool, as 
the Noble Inſtruments of his Art. When ſome 
who had formerly had a Knowledge of him 

EL n "3h dceclar'd their Wonder, at his new Profeſſion a 
iet alter anore i; Equipment, his Reply was, A ral Beſtias, tal 
Er pontum tranare poteſt, & vertere Trojan. Aftrol 10. For ac Beaſts, ſuch an Aftrologer. | 
Alterius ſors eſt ſcribendis legibus apta : Bur all this kind of Aſtrology is really nothing 4 
Ecce patrem nati perimunt, natoſq; parentes, elſe, but a ſpecious way of cheating Ignorant ; 
Mutuaq; armati coeunt.in Vulnera — 1 People of their Money, undertaken by ſome 
Non noſtrum hoc bellum of coguntur tanta movere, Confident, Knaves, who in their talk of future 
Ing, ſuas ferri penas, lacerandagy membra, Occurrences are not ſo much {i c by their 
Hoc quog us fatale eft fic ipſum expendere fatum. own Arts, as by the Credulity of their Hearers: 


| IJ 9 Ik things fall out as they boldly gueſs d, the 
One, mad in Love, to Troy will carry War, ads riſe | C - 


| in Honour and Credit with the 
Or ſwim the Flogd,and view the Torch from far; > Multitude; if Matters go otherwiſe, their Pre- 
Another is determin d to the Bar. med 


q ditions are eaſily forgot, and ſo their Miſtakes 
A Son his Father, Father kills the Son 


make no noiſe (e). Now beſides the other nu- 
On mutual Wounds two head long Brothers run. merous ill Conſequences of ſuch a Superſtition, 
Theſe Combars prove the force of Ruling Powers: 
For they are too unnatural to be our. 5 


ſable neceſſity on Human Action and Events; or 
that the Hour of Nativity determin'd the whole 
Proceedings of Life. Which Manilius, one of 
the Aſſettors of it, thus delivers * 1 


this Miſchief follows of Courſe, that whilſt 
Men are continually gaping at the Stars, they 
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F have neither Leiſure nor Inclination to guide 
Nay this Opinion's ſettled by Debate, their Lives by the Rules of ſound Reaſon 0 575 . 
ITis Fate, that we ſhould thus diſpute of Fate. Moſt: pernicious likewiſe is that Conceit, 
a anb7* 5 which makes G0 to allow a kind of Market 
f A en e 4 Mr. Creech, of Sins, fo as to let them be bought off with | 
* | * IN: "FE FOLIO WL? LA | ts} ann | 
; (4) Seneca Oed. |  Fati iſta culpa eſt; nemo fit fato ngen. i . 


The Fault is Fatef; and Fate can fix no Guilt. 


Vid. ibid. . 980, d. Homer Mi, T. 1525 nn i 
e. — The Fault's not mine, but Jove and Fates, 
— . And the Night-wandring flag s.: * 
Zeno (in Diog, Laert. I. 3.) retorted this Objection very pleaſant, though he did not refute it: As he was correcting his Slay 
who had been catch'd 12 piece of Thievery, the Fellow in way of Excuſe told im, truly twas bis Fate to ſteal, yes, 1295 
Zens, twas your Fate too to be beat for it. Marcus Antoninus gives a more ſerious Judgment on the Point, The GODS (ſays he, 
J. 2. c. 11.) have put it in euery Man's phwer and Chuise, to avoid whatever is truly Evil. | i 31 i: 108 
(Ce) Tacitus (Hiſt. I. 1.) calls the Pretenders to Aſtrology, Gems bamimum potentibus infidum, lng vibes fallax, 4 7 | 
Men unfaithful to the Great, and diſappointing to All of eager Hopes and Deſires. Add. Hobbes de Homine c. 14. $. 12. Agathias 
L 1, I cannot believe that the Cauſe Boil is fi d in the Courſe of the Stars, and in the Fatal 4 — —— e Ne» 
ceſſity. For if the Power of Fate every where prevails, all . Election of Man's Will is deſtr d; and with it, all Precepts, all 
Arts, all Diſcipline muſt come to nothing 5 and thoſe who have led Pius arid Vertuous Lives) will-be'deptiv'd of their future Ex · 
— — — do I think it allowable to aſcribe Mutual Wounds and Slaughter to the Deities. vid. Grot. de. Veritate Rel. Chri- 
a 4+ Henne ; +. The £7v e we we ww % * | > Rau ' 
) Helen ſays Wiſely in Euripid. Prudence and Good Counſel are the beſt Prognoſticators. ' Statins Theb: . 
- id craſlina wolveret «tas — —— What future Years ſhall-bring to pat.. | 
Scire nefas homini. Ne ela 'Tis Sin to know. We a Weak, Puny — Fo. „ 
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Scrutamar peniths juperg : bins puller & ire, rxamine Heaven aud ranfack oue's Bees: bY 
Hincuatus, inſidirg, nulla modeſtis bt. Wiſely to antedate our Miferi es. 4.0% 5 
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and the Heathens. 


deavours to the Practice of a mo 
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a 09 * 30. Add. aue El 1. 


Of the Laws of Name andof Nations. j C HAP. }V. 


or perhaps with ſome 
vain Ceremonies and ſet Forms of h, with- 
out Amendment of Life. No lefs abſurd is it to 
imagine, that GOD Almighty is delighted with 
ſuch Inventions of Men, ſuch Inſtirutions and 
Ways of Living, as are diſagteeable to Human 
and Civil Society, as it is temper'd by the Di- 
Rates of Reaſon and the Laws of Nature. Such 
may we reckon the greateſt part of the Mona- 
ſtical Orders, which we find in vaſt Numbers, 
not only in Chriſtendom, but amongſt the Turks 
We ſhould alſo carefully 
avoid all ſuch unworthy and ſuperſtitious No. 
tions, 2s debaſe and diſhonour the Divine Na- 
ture or Worſhip. Every ſenſible Man ought to 
be as Antoninus ſays, vomBis afl Searrderworias 
(g Devout without & n a 

Tis another wicked Opinion, that the bare 
Exerciſe of Piety towards God, is ſufficient, 
without any regard had to Honeſty and to thoſe 
other Duties which are to be practisd towards 
our Neighbours: As if the Externals of Divine 
Worſhip, when exactly perform'd, were able to 
make amends for a Courſe of Injuſtice towards 
other Men : Or as if it were lawtul to ſcrape up 
Money in our Life-rime by all Means and Me- 
thods, good or bad, provided at our Death, we 
leave ſomewhat to be ſpent in Pious Uſes (O). 
Nor leſs unreaſonable is the Fancy, that a ſingle 
Man, ſhould be able nor only to fulfil his own 


were not afraid to introduce their Heavenly 
Powers as the Actors of deteſtable Villanies; 
aſſigning fo many Tutelar Gods to have the Care 
(as it wete) and the Guidance of ſo many parti. 
cular kinds of Wickedneſs. Now the Argu- 
ment which Fu/gentizs ( draws hence is right 
and concluſive : If there were any Deities (lays 
he, meaning Mercury and Lavern) preſiding 
over Robberies, how could thoſe Adlions L crimi. 
nal before Human Judges, which had Divine A. 
thors and Patrons 10 defend them (1)? Euripides 
diſputes as well on the fame point. | 


"Outer" dvb gd Mie Nigtor, &c. 


If Human Vices are but Tranſcripts drawn 
From Deeds Divine and Copies ſer in Heaven: 


Should Men be blam d who act but what they m 


taught 5 | 
Orttrofe Immortal Guides who teach them wrong? 


Nor was the poor Indian much out in his Infe. 
rence, who when a Spaniard boaſted to him, 
that he was a Chriſtian, a Son of the Great 


Creator of Heaven and Farth, whoſe Laws he 


came there to -publiſh and proclaim, anſwer'd 
him to this Effect: If ir by Command of your 
God, that yok thus invude other Men's Domi- 
niohs, und there ſpoil, burn, Fill, and commit 
all other Wickethhefs at pleaſures, you may reſt af 


Duty towards GOD, but to transferr ſome of fur d, that tor toill not on any uccbunt believe in 


his Merits on others, as if one Perſon's Negli- 
pence in his Duty was to be PR by the 
over Righteouſneſs of another. Of the fame 
Stamp is that vain Conjecture, that upon ac- 
count of che Satisfaction and the Merit . 
we have a leſs Obligation lying on us to Probity 
and Sanctity of Manners; and that the Hope 
thoſe Bleſſings furniſhes us with a Security of 
finning. He who believes that his own Offences 
ſhall be forgiven him for the ſake of Another's 
Deſerts, can ſcarce be hinder'd froth finking into 
the baſeſt Diſſoluteneſs, unleſs he be at the 05 
time fully perſwaded, that there is fill an Ob- 
ligation incumbent on him, to apply all his En- 
oly Life. 
Farther, it is no leſs peſtilent than brutal an 
Opinion 
ſome Actions is excus d wich GOD upon account 
of their Dexterity or Humaur; and that ſome 
Sins paſs only for Jeſts in the Cogniſance of Hea- 


* * 


ven. As the old Poets feign'd their Deities to 
take no notice of the Perjury of Lovers, and to 
forgive their Thefts and treacherous Intrigues (i). 


Nay their Madneſs proceeded ſo far, thar they 


7 
1 1 N my 


uch a God, or receive his Ordinances amongſt 


7 

It is wicked LHkewiſe to believe, that the 
Prayers can pleaſe GOD, by which a Man de- 
fires that others may fuffer an undeſerved vfl 
for the promoting or the occaſionitg of an Ad- 
vantage to himſelf. As ſuppoſe if the 'Inhabi- 
tants of a Sea Coaſt ſhould pray, chat many Ship- 
wracks might happen on their Shore. Nor do 
| rake thoſe ſolemn Supplications to Contain 
much '\more'Holineſs'which ate perfdrm'd, either 
upon the engaging in an unjuſt War, or upon 
any Succeſs obtain'd in it. ole Perſons too 


mult needs lie under a great Miſtake, who fancy 


the Breach of ſome Precept of Natural Law to 


: be a part of Divine Worſhip. As they who 
to pretend that the Wickedneſs of ure for treating in a hoſtile manner, all ſich as 


differ from them in Perſwaſion; wh allefr tit 
Religion is to be propagated by the Sword; that 
no Faith is to be kept with Men of a contra 


- Profeſſion, no Political Friendihip Cas they call 


it) and no Offices of Humanity to be exercisd 
towards them, but that they are to be avoided 


even, in common Converſation as Unhely and 


1 


i) Titall. I. 3. — . 
— Perjurta ridet 
Jupiter, & vento irtita ferre jubet. 
Mytholog, l. 1. . 
ee ee wit ev, 
em ui 
Finzit libido; quog, liberior fert 
Tttulum furori Numinis falſo addidit. 


L B | Hiſt, Nor. Orb. Lei 
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( b) Add. Charon. de Ia Sagefſe. 1. 2. c. f. . 28. Ge. 


Ine laughs to hear Love's Harmleſs Peri | TY 
And bids the Winds go loſe it as they fly. 
When Men to gain a Patron to their S in 
And free purſuit of Pleaſure, ſix d the Stamp 
Of Heaven on Hell, a Fury made a God. 
Unclean; 


2 


> 
F 
4 
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Unclean; that Violence, Wickedneſs, Treaſon, 
Perfidiouſneſs, Sedition and Rebellion, are not 
only lawful but commendable, if undertaken on 
a Religious Account. To conclude, the follow- 
ing Opinions are , not of leſs fatal effect than 
thoſe which we have already mention d: That ir 
imports nothing to folid Felicity, whether a Man 
apply himſelf to a Verruous or to a Vicious Life, 
= that Good Men are entituled to. no better 
State or Condition than the Wicked (2). That 
the higheſt Pleaſure a Man can expect ot obtain, 
is the preſent Grarification of his Senſes; and 
that the Soul periſhes with the Body. Laſtly, 
that all Law, even that which we call Natural, 
is a meer Human Device, not referable ro GOD 
as the Author of it, nor deriving from him its 
Force and Sanity. Theſe therefore, and ſuch 
like Notions, are entirely to be rooted up out of 
Human Minds, in as much as they deſtroy our 
Duty to Almighty GOD, and prevent or inter- 
cept all Endeavours of conforming our Lite and 
Manners to the Guidance of Good Reaſon. 

V. When this Principal Care is over, the main 
Concern behind is for à Man accurately to exa- 
mine his own Nature, and to ſtudy to &xow 
himſelf. An Enquiry which Antiquity ſo much 
valued as the rom of true Wiſdom, thar 
ride ovawriy Way thought an Inſcription worthy 
to be ſet in Letters of Gold, and Conſecrated in 
the De/phian Temple. On which Tzlly hath Bi 
ven us this Comment. The Precept of Apo lo, 


ſays he, in which he enjoins us 10 know our 
doth not mean that we ſhould be careful, in know: 
ing our Lins, our Stature, or our Figure; for 
dur Bodies indeed are not our ſelves. But when 
the Oracle ſays, Know your Self, it ſays in effefT, 
Know your own Mind and Soul. For the Body is 
no more than the Souls Veſſel or Receptacle. And 


no Adlion is properly done by your ſelf, but what 


roceeds from your better and Nobler Part (0). 

ow from this Knzwledge of himſelf rightly 8 
ſu'd, a Man is brought to underſtand his Con- 
dition; and the Office he is to bear in the World: 
Whilſt he apprehends, that he did not exiſt of 
himſelf, but. ow'd his Original and being to a 
much Sublimer Principle; that he is endow'd 
with far more noble Faculties, than he-ſees en- 
joy d by the Beaſts about him; laſtly, that he 
was not born by himſelf, nor purely for his own 
Service, but that he is-a part of Humane Kind, 
and is oblig'd to behave himſelf ſociably towards 
other Men. And from theſe Fountains may ea- 
fily de drawn the Compleat Knowledge of 
Human Duty (p). .It belongs likewiſe to our 
Underſtanding our ſelves, to know. our own 


Pcwer and how far it extends, either in exert- 


ing our Actions or in forming our Deſigns. (0: 


1 ——— * 1 


And conſequently, that he propoſe an End agree 


elves, 


* * ** [IX 3 4 8 


And farther, what is the true Effect an Conſe- 
quence of every Practice; aud what reſpect and 
uſe the things without us, have to qur ſelves 
and to our Happinels _ 
Ku Tp this 8 8 6 8 

an mult apprehend his Subjection to A wy 4 
GOD, and the Obligation which lies upon 
l the Meaſure of the Gifts he hath 
receiv d, both to celebrate the Diving Majeſty, 


. 


and to ſhow himſelf a Sociable Creature in his 
Tranſactions with his Fellows. And in as much 


as GOD hath beſtow d on him the Light of Un- 
derſtanding, he ought certainly to conclude, that 
he is not to do every thing at random, and with- 
out end or deſign, but that whatever he under - 
takes, he ſhould firſt weigh the matter in hand, 
and regulate his Method of proceeding about it. 


able to his Nature, and rightly moderate and 
direct both his own Actions and all other due 


means towards the Attainment of that End. And 


this in ſuch a manner, that he neither proceed 
in Sax Application of the Means, before the End 
is fixt 
as he muſt afterwards want Means to arrive at. 
Another Inference cloſely allied to this, is, that 
ſince Truth and Right are always Uniform and 
without Alteration, ſo he ought always to form 
the ſame Judgments of . the ſame things, and 
when he hath once judg'd truly, to be always 
conſtant in his Mind and Reſolution. Farthey, 
that his Will and bis Appetite do not get the 
{tart of Good gent, ut follow and obey it; 
never making Reſiſtance to it's Decrees (7). Fer 
he who obſerves this Courſe of proceed ing will 


be ſure to act with Prudence, with Conſta y 


and with Moderation. He will make it hig 


chief Aim and Rule, as Laas deſcribes Cala. 


— Servare modum, finemg, twari, 
Naturamg; ſequi, patrieq; impendere vitam. 
Nec ii ed tott genitum ſe credere mundo. 


To keep a Mean, to eye the chief Deſign ; 

To follow. Nature, as a Guide Divine 
To pay his Countzy's Ranſom with his Blood. 
And Private Pleaſure quit for Publick Good. 
To raiſe his Soul to Univerſal Cares, | 


He that ads otherwiſe, inſtead of keeping a 
decent Pace in the Ir of Life, ſeems to 
towl and tumble thro' the World ; His Proceed - 
i 42 peut Conrradiftions ; and tis im · 

| Fre or h 


1088 
pow ©: im to arrive at any Comfortable 
andation: Since, as Saphocles obſerves 


Ad e 
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(#) Cicers de Naturk Deorum 1 3. Heaven is certainly nos at all cer in the Government of Men if it doth not make « 


ion between the Good and the Wicked, 
(0) Add. Caſaubon ad Perſ. Sat. 3. v. 67. 
Vid. Marc. Antenin. J. 10. 5. 6. Perſ. Sat. 3. 
— — — Quem te Deuse ; ; 
.* bumand qua parte locutus &, = Na 


188. 
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(9) See Socrates Explication of that Noble Sentence, in Xenophon Apoimnein. I. 4. Add. Baton: EX. 56: 
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Study thy (elf; Leara.in what Rapkand State, 


din d thy 
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edge it Follows, that a 
4 


determin d; nor ſettle ſuch an End © 


And in his Pains give all the World their Shazes: | 


True Wiſdom is the Spring of Happineſs. 8 


1 i 


. 
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Of the Laws of Nature and of Nations. Cn A P. IV. 


VII. If a Man thus rightly apprehend and 
conſider his own Strength or Power, he will dif- 
cover that it is of a finite Nature, having certain 
Limits beyond which it can never extend ir ſelf; 
and therefore, rhat there are many things in the 
World which he cannot manage or compaſs, as 
many that he cannot hinder or reſiſt. Other 
Matters there 'are which do not abſolutely ex- 
ceed Human Power, but which may be. inter- 
cepted and prevented by the Oppoſition of other 


Cauſes. And a third kind of things we can- 


not compaſs by our bare Strength, nor aſſiſt. 
ed by Dexterity and Addreſs. Applicable to 
theſe Reflections is the famous old Diſtinction 
of the S/oics, dividing things into ww ig" nuiy N 
i is” ion, thoſe in our power, and thoſe 
without or beyond it. What ſeems to be moſt 
under our Command is our own Will, and the 
Power of that Faculty in exerting Actions proper 
to our Species of Being. For altho' the Will 
hath ſome croſs and ſtubborn Principles adhe- 
* rent to it, which bend and ply it continually 
from its due Æquilibrium; yer hath a Man no- 
thing in his whole Nature, more nearly and 
cloſely tied to him, nothing which is leſs capa- 
ble of being hindred by external Powers, and 
therefore nothing the Motions of which do more 
_ to his Perſon, and may accor- 
ingly be Impured. Hence it follows, that every 
Man ought to make it his main Care and Con- 
cern, rightly ro imploy his Force and Abilities, 
in Conformity to the Rules of Reaſon : At leaſt, 
to ſettle a conſtant Refolution of diſcharging, as 
far as in him lies, every thing which ſeems a- 
— to his Duty, and to the Deſign of his 
ing. For this is the Teſt by which we are to 
rate the Worth of every Perſon, and to meaſure 
his intrinſical Goodneſs and Excellency (). 
VIII. As to other Matters which lie without 
us, we are ſo far to imploy our ſelves about 


them, as they do not ſurpaſs our Strength, as 


Labour which we ſpend in the purſuit. For 
things above us, a Wiſe Man will not- loſe 
his Hopes and his Pains upon them; he will 
reckon it Folly ro endeavour with vaſt Toil the 
Attainment of ſuch an End, which he knows 
his own force together with the Aſſiſtances he 
expects, unable to compaſs : Or unleſs he be at 
leaſt certain that the very Probability of obtain- 
ing the End, is of more- Conſequence than any 
other effect, which he could without queſtion 
have produc'd at the ſame time, and with the 
ſame Labour. Other things he will leave to the 
Direction of Providence, and =_ compoſe his 

Mind as well as he is able, for a L Ac- 
3 in èvery Event. He will not vainly 


they tend to a 21 and are worth the 
al 


quiet himſelf on the account of Evils which 


either have already happen'd, or may hereafter 


.tion is indeed to be rank'd amon 


fall out without his Fault: And ſo he will cut 
off the greateſt part of Human Troubles which 
are wont to be produc'd, either by vain Hope 
driving us on ill Deſigns, or by the more violent 
Motions of Grief, Anger, or Fear (s). 

From theſe Conſiderations this farther Conſc. 
quence may be drawn, that Man as he is guided 
only by the Light of Reaſon, ought not to frame 
to himſelf, or to aſpire after any other Happi. 
neſs in this World, than ſuch as ariſes from the 
prudent Government of his Faculties, and from 
thoſe Aſſiſtances and Supports, which we are 
ſure the Divine Providence will afford us, in the 
Univerſal Adminiſtration of Things. From the 
ſame Principles we may inferr, that as we are 
not to leave things to meer Hazard and Chance, 
whilſt there is any room for Human Caution and 
Forefight ; ſo when we have done all that lies 
in our Power, we cannot enſure an Event which 
doth not depend on our Direction, and of which 
we have no certain Knowledge till it actually 
happen. As Iphicrates usd to ſay twas unwor- 
thy of a General to ſay, I did not think it, ſo 
tis below a Wiſe Man to make the like ſorry 
Reflection. It was a Good Wiſh of the Poet. 


— Careat ſucceſſibus opto 
Quiſquis ab eventu falla notanda putat. 


ever may Succeſſes bleſs 
The Man, who meaſures Actions by Succeſs. 


Yet this abſurd Opinion is ſo ſtrong and ſo Uni. 
verſal amongſt the Mabometant, that they take 
Good Succeſs to be an Infallible Argument of 
the Juſtice of a Cauſe, and an open fign of the 
Approbation of Heaven. Whereas ſuch a No- 
the ridicu- 
lous Follies of the loweſt and moſt Ignorant Vul- 
gar. For *tis evident to any Perſon of Common 
nſe, that as Juvenal ſays, 


— —— — 


— — Multi 
Committunt eadem droerſo crimina fato; 
Ille crucem ſceleris pretium tulit, hic diadema. 


That fins alike unlike Rewards have found, 
= _— this Villain's Hang, the other's 
own'd. e 


Hence likewiſe we learn, that as it is the 

of a Wile Man, not to bound his Sight * 
things before him, but to extend his Confidera- 
tion and his View to things to come, and to 
drive on his well-form'd Reſolution with his 
whole Strength, without ſuffering either the 
Threats of Fear, or the Flatteries of Pleaſure to 
turn him aſide: So is it as 4 ſure Mark of 2 
Fool to ſtrive directly againſt the Stream, and 


aa” 


(Cr) Arrian. Epiftet. I. 1. c. 1. What therefore 


— — 


on the whole Matter, are me i Th ee j | » | U thoſe 
which are in our Power, and to deal with other things as their End and Nature recs. "$1 3 
Y Arrian Epicket. l a. c. 7. What can be better for ug than that which hath the Approbation and the Appaintment of G 0 Þ 


Liban. Declam 21. 4 Good -anif Diligent Man proceeds according to bis Fudgment, and to the Notions which be bath 


fm of things : And althwgh the Event 
ea : 1 : © nn Ye > A * ; 


Nip 


det not anſwer the Worthineſs of bs Defign, be is no leſs Induſtrious for the future. 
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not rather to accommodate his Inclinations to IX. Another neceſſary part of Human Im- 
the Events, when they will not conform them- provement, is to be able to ſer a juſt Price on 
ſelves to his Inclinations (1). Laſtly, fince Hu- thoſe things which are the chief in moving our 
man Foreſight is ſo weak in diſcovering Future Appetites. Becauſe from the exact Worth and 
thin — ſince they are very far from being Value of them we are to judge how far we may 
under our Guidance, tho they frequently fall juſtly labour to be concern d about them. A- 
out well ond our Hopes and Expectations; mongſt theſe, that which appears with moſt . 
hence it is plain, that we ought neither too ſe- Figure and Splendor, and which is moſt capa- 
curely to truſt our preſent Condition, nor to ble of {olliciting Elevated and Noble Souls, is 
ſpend too much Care and Anxiety on what is to the Opinion of Worth and Excellency, the Foun- 
come. And tor the ſame Reaſon, Inſolence in dation of Glory and of Praiſe. Now as to this 
Proſperity, and Deſpair in Adverſity, are ro be Concern, we are in a manner to form and dif. 
both avoided as equally dangerous and equally poſe our Mind, as to endeavour as far as poſſi- 
abſurd (to). — ble the procuring and the preſerving that kind of 


_ . 4 "in 


(t) Cedere majori virtutis fama ſecunda eft. Mart. 
'Tis next to Conqu'ring, Wiſely to Submit. . 


{u) 'Owixhn dorame iel the Dark Miſt of Futurities. Try phiodor. | | 
(v) 'Twould be eaſy to illuſtrate this. Doctrine with endleis Teſtimonies, of Authors, Take the following for a Specimen. 
Artian. Epiclet. I. 2. c. 1. In things which do not depend upon our Election, let us be bold and ventrous, but in things which are ca- 
pable of Choice and rr, let us be timerous and cautious. Plutarch de Superſtitione. GOD is the Hope of Courage and Vertue, 


not the Plea and Excuſe of Weakneſs and Cowardice. 
Juvenal. S. 10, Nullum numen abeſt ſi ſit prudentia. 
All Heaven ſtands ready to aſſiſt the Wiſe. 


Horat. Carm. III. 4. 


Vis conſulii expers mote ruit ſnd Force without Wiſdom for its Guide 
Vim temperatam Dii quoque promovent Sinks with its own Unweildy Weight, 
In Majus. — But with Delib'rate Art apply'd 
* | The Gods advance it to a Nobler Height. 
Lucret. I. 3. 
— — Petere quod inane eſt net datur unquam For, ſtill to ſeek, and ſtill in Hopes devour 
Atque in eo ſemper clarum perferre laborem, And — to enjoy deſir d 2 : 
Hoc eſt adverſo nix antem tradere monte What is it but to rom a weighty Stone | 
Saru, quod tamen d ſummo jam vertie rurſum Againſt a Hill, which ſtraight will tumble down ? 
Volvitur, & plant raptim petit equara campi. 5 Almoſt at Top, it muſt return again. 
| And with ſwift Force romi thro' the humble Plain. 72 
Hor. Ode 3. I. 2. | | Mr. Creech, 
Aquam memento rebus in arduis 8 Learn, Friend, to keep an even State, 
Servare mentem : non ſecus in bonis Whatever Scene your Cares imploys, 
Ab inſolenti temperatam Amongſt the Smiles or Frowns of Fate, 


itia. 


Nor mean in Grief, nor Inſolent in Joys. 
Ibid. Od. 10. 


Rebus anguſtis animoſus atque The more you are oppreſs d, bear up the more 
Fortis appare, ſapienter idem Weather the Tempeſt, till its Rage be o'er. 
Contrabes vento nimium ſecundo But if too proſperous and too ſtrong a Gale 
Turgida vela. 5 Should rather ruffle than juſt fill your Sail, 
Leſſen it, and let it e _ =" aa 
| | As is proportion'd to deſign d. 5 
II. Miſcellany. \ bod Miſcell. 2. p. 422. 
— — — le potens ſui 17 He lives in true Delight, 5 
Letuſq, deget, cui licet in dien | And Maſter of himſelf | 
Dixiſſe vixi; cras vel atra Who e alike to and Fears, 
Nube polum pater occupato Can boldly ſay each Night, 
Vel ſole puro. To Morrow let my Sun his Beams diſplay, 
Or in Clouds hide them; I have liv'd to day. 


Idem. J. 2. Sat. 9. 


Quis nam igitur liber? ſapiens fibig; imperioſus, He's Free, who Wiſely can himſelf controll, 
Quem neque pauperies, neque mors neque vincula terrent. And e Fate and Death to ſhock his Soul. 
Reſponſare cupidinibus, contemnere honares = Brave to refiſt the Tide of Wild Deſire, 

Fortis, & in ſeipſo totus teres atqʒ rotundus, And proof againſt Ambition's Cheating Fire. 
Extern ne quid valeat per leve nurari. | All Round and Smooth that no External Load, 


May fix a Rub, to check him in his Road. 


Fuvenal, Sat. XIII. 5 L 
Dicimus autem, | As Happy thoſe, tho not ſo Learr'd, are thought 
Hos quoque felices qui ſerre incommoda vite, Whon. Life inſtructs, who by Experience taught 
Nec jackare jugum vita didicere magiſtrũ. For new to come from paſt Misfortunes, look, 
HA | Nor ſhake the Yak, WEE ome WIEN: | 
„ S. 10. , Creech, 
Permittes ipſis expendere Numinibus, quid . [ntruſt thy Fortune to the Powers above, 
Conveniat nobis, reb4ſq; ſit utile nofiris. X Leave them to manage for thee, and to grant 
Nam pro jucundis aptiffima queque dabuntuor ; What their unerring Wiſdom ſees thee want; 
chain eſt illis bamo quam bi, In Goodneſs as in Greatneſs they excel: f a 
| Oh that we loyd our ſelves hut half to well! | 
Eſteen 


i tes 4 
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good Opinion of good Men : In as much as this 
regularly fiows from the Obſervance of the Law 
* Nature, and of our Duty; and becauſe the 


want of it may lay open an occaſion to a Thou- 


392 


ſand Miſchiefs and Inconveniences. And if this 
Good Reputation be aſſaulted by the Lies and 
Calumnies of Wicked Men, we are to ſpare 
no Labour in reſtoring it to its primitive Purity. 
But when it is not in our Power to overcome 
Slander, or to ſtifle the Falſe Conceptions that 


the World may entertain about us, we are to 


comfort our ſclves with the Teſtimony of a good 
Conſcience, and with the Aſſurance that our In- 
tegrity is {till known to GOD (). 

As for that Eſteem, which we uſually term 
Intenſroe, as Honour and Glory, we are fo far 
to purſueir, as it redounds from worthy Actions, 
agreeable to Reaſon, and promoting the Good 
of Human Society ; and as far as it opens a 
Wider Field for ſuch Generous Undertakings. 
But how large a Share ſoever we obtain of theſe 
Favours, and even by Honeſt Means, good heed 
is to be taken that our Mind doch not ſwell 
with Arrogance and Vain glory (y). Much more 
fooliſh and ridiculous is it to boaſt of, and ro 
value our ſelves upon what is empty and vain, 
and gives no ſolid Proof of our Worth. There- 
fore Demonattes in Lucian, when he ſaw a Fel- 
low priding himſelf in the Wideneſs of his 
Purple, Hark you, Friend (ſays he) 4 Sheep us'd 
to carry this fine Burthen before. you, and yet was 


* 


ill but a Sheep. But when we want Occaſions 
and Opportunities of ſhowing our Worth, and 
are not able to procure them; we muſt bear 
this ill Fortune with Pattence, fince there is no. 
thing in it that can be chaig'd upon our De. 
taulr (2). On the other hand, ir appears to be 
at the ſame time Wicked and Foolith, to affect 
and uſurp the External Enfigns ot Honour, when 
the Inward Foundations ot it are wanting: As 
it is deteſtable Madneſs, to aſpire to Fame and 
to Honours by Evil Arts, and by Deeds repug. 
nant to Reaſon, and ro deſire the ſhining above 
others, only to be able to inſult over them, and 
to make them obnoxious to Pleaſure. Laſtly 
fince we are not always allow'd the Liberty of 
building our Fortune as we pleaſe, fince it muſt 
ſomerimes depend on External Cauſes; our Mind 
is ro be put into ſuch a temper, as when we 
have once done our belt, to reſt ſatisfied with 
the Lot that falls ro our Share; and to look on 


thoſe things which we are not able to. compaſs 


and to obtain, as Matters which do not concern 
us, and which therefore are not worthy our 
Grief or our Anger (a). 

X. For the better maintaining and preſerving 
himſelf in the World, a Man hath likewiſe 
need of External Goods and Poſſeſſions; ag it is 
frequently a part of our Duty to provide them 
for others. — which it is the Com. 
mand of Reaſon and Nature, that we endeavour 
the Procurement of them, ſo far as is 
with our Strength, our 0 


conſiſtent 
pportunities, and our 


— 


(x) Add. Le Grand Pluloſ. P. 8. p. 420. 


. 


Cy) Plin. Pavegyr. He who hath already arriv'd at the Nobleft Pitch of Eminence, hath this only way left 17 bi 
Height, by fimping to the Arts of Humility and Condeſcenſion, as ſecure 75, 0 Greatneſs. 2 Nen 


() Hor. Carm. III. 2. 
Virtus repulſe neſcia ſordide 
Intaminat# fulget honoribus 
Nec ſumit aut ponit ſecures 
Arbitrio popularis aure. * 


Claudian. de Conſulat. Mall. 
Ipſa quidem Virtus pretium ſibi; ſolaq; latè 
Fortune ſecura nitet, irc faſcibus ulli 
Erigitur, plauſuve pl clareſcere wulgi : 
Nil opis externe cupiens, nil indige laudu, 
Divitiis animoſa ſuis, immotag, cunttis 
Caſibus, ex alta mortalia deſpicit arce 
4) Vid. Valer. Max. |. 7. c. 2. 5. 1. Seneca. Agamentt. 

© Modicis rebus A | 

Felix media quiſquis turbe | 

Sorte quiet, 

Aur ſiringit littora tuta 

Timiduſq, mari credere cymbam, 

Remo terras propiore legit. 


, Raven PoFenFem 
Stringat tenuis littora puppis. 
Nec magna. mevs aura 3 5 | 
— medium & ſcindere pontum. 
anſit tutar Fortuna fins, 
Mediog, rates quarit in alto, 
Nuarſum feriunt ſuppara nubes. 


Add. Oedip. v. 882, Nr. 


St + Yy 


On its own Worth true Majeſty is rear'd, 
And Vertue is her own Reward; 

With ſolid Beams and Native Glory Bright, 
She neither Darkneſs dreads, nor covets Light. 
True to her ſelf, and fix'd to In- born Laws, 
Nor ſunk by Spight, nor lifted by Applauſe. 


Nr. Prix. 


Vertue the Tribute ſcorns of Vulgar Eyes, 
And in her ſelf her Richeſt Portion lies. 
With Native Rays ſhe ſhines, nor owes a Beam 
To Glittering Honour, or to Gloſſy Fame. 

- Unmord at Rarthly Storms, to Heaven Alli'd, 
From Heaven ſhe looks and laughs at Mortal Pride. 


Exceſs of Fortune, kills, or cloys, 
But Temperance is the Health of Joys. 
Happy the Man whoſe middle State 
Fearing to tempt the Tide of Fate, 
Securely guides with Wary Oar © 


Falls are the ſad Rewards of Height: 
Let others burſt in ſwelling Great. 

Give me no Title from the Crowd, 

But let my Gentle Bark be row'd, 

| Cloſe to the Bank, whilſt fluttering Gales 
Court me in vain to hoiſt my Sails. & 
When Angry Vengeance pats to Sca 

At the Tall Maſts her Thunders fly, 
Whoſe Blazing Streamers ſtrike the Sky. 


Honeſty. 
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Honeſty. The Aut which Vigil makes ſo pru- 
dent a Provider for Old Age, is even in the Di- 
vine Writings propos d * the Examples 
of Harmleſs Induſtry (b). But becauſe our 
Wants are not infinite, but lie in a very little 
| Compaſs, therefore we muſt moderate our De 
fire and our Purſuit od _ things, — 
f fions of Nature, and tlie 9 
5 155 — e 
he us d to ſee the prodigious Quantity o 
rock expand ro Sale in the Publick Places, 
would cry out, win iy xgear ix by; What 4 


number of things are there here which 7 doe 


want (c)? We muſt not then on any account give 
too looſe Reins to our defire of getting 


2 


3 much 


leſs muſt we invade the Wealth of dthers by In- 


juries and Evil Deſigns (d). And thoſe things 


which we have faitly made our ſelves Maſters 
of, we are to account rio otherwiſe, than as 


Helps to our Neceſſiti 


and Inſtruments tg 


make us deſerve well of Mankind: But the 
Mind muſt by no means fix and enſlave it ſelf, 


to poſſeſs and to 
own Sake; or to 


ory | 
perpetually employ'd 


e them merely for their 
in the 


- 


—B: ——— 


(6) Proverb. VL 6. XIII. 7. Euripides Electra. 


ö 1 


Wretch that 


X h that hopes 
To help his Idle Hands with Idle Prayers, 


And will not work to live, ſhould fairly ſtarve 


Ce) Jivenal Sat. v. 


Idem. Sat. XIV. | 
— —— Menſura tamen que El 
Sufſeciat census, ſi quis me conſulat edam : 


In quantum ſitis atq, fames & frigora poſcunt. 


Apuleius. Apolog 


ings which we apply te the Service of Life, whatever exceeds Conveniency and Moderation, turns more to Burthen than to 
— Poſſeſſns, like vaſt and monſirous Rudders, will ſoner drown than guide us : They clog with Plenty, 


By Gods and Men unpittied. <o —— 


Ventre nibil novi frugalius, —= ——— - 
L————= The Belly is a Frugal Gueſt, 


If any ask me what would ſatisF | 
To make Life eafie, thus Leary f 3 
As mucſi as keeps out Hunger, Thirſt and Cold. 


Uſe, 
and ſurfeit with 


1. Lucan. I. 4. 7 32 | ; 
Diſci te quam parv? liceat producere vitam, True Bliſs is Frugal, eve and Field - 
22 natura petit we | A full Supply for Life Natale Niel. 
cue we Satls eft populo fluvinſq; Cereſq; 
| Lucret: J. V. . op 
Quid ſi quis vers vitam ratione gubernet, Would Men but once live up to Reaſon's Rules, 
Divitie grandes homini ſunt vivere parte rr, er 
ZEquo anime. For 'tis the Greateſt Wealth to live Content 
| With little; Pa | 
Claudian in Rufin. I. 15 ; . Mr. Creech: 
Vivitur exiguo . be ati. Life runs the beſt o little: Nature's Store 
Omnibus eſſe dedit ſi quis coghoverit ui. Can make all Happy that will uſe their Power. 
Horat. Carmi. III. 16. Thus Paraphras'd by Mr. Cowley, 
contracto melius parva cupidine A Field of Corn, a Fountain, and a. Wood; 
Vecligalia porrigam, | . Is all the Wealth by Nature underſtood. 
Quam ſi Mygdoniss regnum Halyat bici The Monarch on whom fertile Nile beſtows 
Campis continuem, multa petentihus — All which that Grateful Earth can bear, 
| Deſunt multa, bene eft cui Deus obtulit, . Deceives himſelf if he ſuppoſe, 
Pack quod ſatis eſt manu. | That more than this falls to his Share. | 
| Whatever an Eſtate doth beyond this afford; 
| Ts not a Rent paid to the Lord; 
But is a Tax Illegal and Unjuſt 
Exatted from it by the Tyrant Luft. 
Much wi * ts 
Ne To him who much d Thrice happy he 
en ae . 2 | 
. . 4 2 ſ . Hand but j gh given. 4" 
— Liceat ſid pavpere teffo A ger may match in true Delights | 
Rezes, & regum vita precurrere amicos. | , Kings, and their more Luxurious Favourites. ä 
aber enim non oft cu rerum ſuppetit uſus.— & 


Idem. |, 1. Ep. 12. 


Ait 


Fortunes. 
. habeas Fr 
c it 43 as Nut, 
Faywian mans mins; oh dine Jakweer 


Incipia parto quod aveb, 


ter diſtance a leſs dreadful Foe. , 
Ceaſe your Yin Gare, kt at your Labour ola, 


Declam. 13. It is Wealth ub to deſre no mr ·¶ Tinpilive. in Priſeldn; The Heppieſt Livers, are the Cottented Maftehsy = | 


then your ſi Riches as they grow; 
e Want, with its Retinue, ſhow 


= ; 


Sucre. 


2 your large is crown'd with full 


| Mr. Dryden, Jus 
. I would chuſe my Fortune as I would my Coat, rather neat and fit, than too long or too full, In as much as in all 


/ 
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Of the Laws of Nature and of Nations. Cna p. IV. 


endleſs Labour of increaſing them. Tis down» 
Aght Phrenſy, as Juvenal lays, | 


Ur locuples mortaris, egenti vivere fato. 


Living, to ſuffer a low ſtarving Fate, 
In hopes of dying in a Wealthy State. 


On the other fide, tis a very good part of the 


Character which Sratizs gives of a Wiſe Man, 


Non tibi ſepoſitas infelix ſtrangulat arca 
Divitias, avidiq, animum diſpendia torquent 
wneris : expoſiti cenſus & dotta fruendi 


1emperies. 


In ſtifling Cheſts your Wealth is not confin'd, 
Nor lent on Greedy Uſe, torments your Mind: 
But Nobly ſpreads, on decent Ends employ'd 
By Moderation, and with Art enjoy d (e). 


We are farther to confider, that Nature is 
not wanting in a plentiful Proviſion for the Ne- 
ceſſities of her Sons (). That the Riches which 


we hoard up for future Uſe, are expos'd in the 


mean time to a thouſand Dangers, and ſome- 
times give us more trouble in keeping them, 
than they gave us Labour in getting them (g). 
Laſtly, that whatever we leave heap'd together, 
at our Death, muſt fall to an Heir, who may 
not only be unworthy of rhe Gift, but may de- 
ſpiſe and deride the Giver (0). As therefore an 


it 


not to ſquander our Fortune at a ventn 


Honeſt Occaſion of: acquiring Riches is not to 
be neglected, ſo the Mind ought to be put into ſo 
even a Temper, as not to loſe it ſelf, if it ſhould 
happen to loſe them. Horace hath taught us the 
beſt way of dealing with Fortune: | 


Laudo manentem; fi celeres quatit 
Pennas reſigno que dedit, && med 
Virtute me involvo; probamg ; 
Pauperiem fine dote quero. 


which a Great and Noble Wit hath thus mog 
happily paraphras'd ; 7 


Let her love whom ſhe pleaſe, I ſcorn to woo her, 


Whilſt ſhe ſtays with me, I'll be civil to her 
But if ſhe offers once to move her Wings, 
P11 fling her back all her vain Gew-gaw things, 


5 


And arm'd with Vertue will more Glorious ſtand, 


Than if the Bitch ſtill bow'd at my Command. 
III marry Honeſty, tho' ne'er ſo poor | 
Rather than ſollow ſuch a dull blind Whore () 


As to Expenees, we are to uſe ſuch a Mode. 
ration about them, as moſt—willingly to under. 
take ſuch as our Duty requires ofus, and yet 
71th- 
out Neceſſity and without Reaſon (. For dis 

ually fooliſh and abſurd, not to apply our 
Riches to the Ends for which they. are given us, 
and vainly to throw them away on Inferior Uſes 


wy ” as 


e) Hipppdamus de Pelicitate. The Poſſeſſion of Good Things contributes nothing to Happineſs, without the Uſe. Add. Theocrit, 


Idyll. 16. Horat. Epod. I. 

— Haud paravero, © 

Quod aut avaris ut Chremes, terra premium 
Diſcinftus aut perdam ut nepos. | 


Idem. Carm. IV. 9. 
Non poſſidentem multa wocaveris 
Re#le beatum : rectus occupat 
Nomen beati, qui deorum 
Muneribus ſapienter uti 
— Callet, — _no 
Idem I. 1. Epiſt. 2. 
Semper avarus eget ; certum voto pete finem, 
Quod ſatis eſt cui contingit nil amplius optat. 
Idem. I. 2. Epiſt. 2. 
Utar & ex modico, quantum res poſcit acervo 
Tollam : nec metuam quid de me judicet heres, 
Quod non plura datis invenerit. | 


Add. Gell. I. 10. c. 17. 


I would not labour to Abound 

In what I might with no leſs Care, 
Like a Baſe Miſer or a Spendthrift Heir, 
Squander above, or bury under Ground. 


The Wide Poſſeſſor vainly claims 

Amongſt his Titles and his Names, - 
The Term of Happy ; which ſhould bleſs 
The Man that Wilely lives on lefs. 


The Miſer's ever Poor: Thy Wiſh ſhould fall 
On ſome fix'd End : Who has enough has All. 
Til uſe my little Store, and freely take 
Without Concern what fair ons lack. 

And let my Greedy Diſappointed Heir 

Rail when I'm gone, and curſe my want of Care. 


a Arrian, Epiftet, l. 3. c. 24. No Man is properly an Orphan; we have a Common Father, who is conſtantly buſied in provi 
or 6 


M4 : 
(g) Horat. Carm. III. 16. 


(b) Bion, Idyll. 3. 


Creſcentem ſequitur cur 
Care in proportion ſ 


Ee wan d deu, WC. 

How vainly Wretched do we ſpend our Years 
In Uſeleſs Labour and in Idle Cares ? 

The Chaſe of Wealth unwearied we purſue, 

And loſe the Preſent for a Future View. 

But not one thinks how ſoon his Mortal Line 
Muſt ſadly break, and end his Wild Deſign. 


Y Add. Charan de la Sageſſe I. 1. c. 39. u. II. 5. 9. 

C9 Horat, IL. 2. Epiſt. a. We 
Diſtat enim ſpargas tua prodigus, an neque ſumptum 
Invitus facias, neque plura parare labores. 
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Dei The former Vice including nume- ſome light Remarks the Particulars, Joy is in 
- Breaches of our Duty; the latter ing it ſelf a Pathon | Notte: oo 
the direct way, to Debt, Poverty, Rapine, De. tritt Care is to | 
ceit, and a other Enormities and Mif- out on 


22 Reſetence to Pleaſure and Pain, tis 
not only the Permiſſion but the Advice of Rea · 

1 that we avoid as much as pothble all unne- 

ary Trouble and Diſquiet z and nor only en. 
dcavoar to keep our ſelves free from and 
Diſguſt, but likewiſe to entertain our Senſes 
with ſuch ObjeQts as are agreeable and delight- 
ful to them (). Bur to a fingular and exqui- 
ſire Gratification of Sence, the Mind is by no 
means 10 be: accuſtomed 4 in as much as this 
kind of Epicuriſm — — and 1 
2 ually oppreſſing the Vigour o y 
An ef Soul. —— them both unfit for 
any ſerious Buſineſs; or ſteals our Time from 
better and more neceſſary Employments, or waſts 
and conſumes our Wealth and our Conveniences 
of Life ; or often, being join'd with ſome Cri- 
minal Praftice, draws after it no other Train, 
than: Trouble, Danger, Damage and Diſgrace. 
As — aig atert-degreO Madneſs, to in- 
vite Uncafineſs and Uſe or 


Torment without 
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therefore is to be diligently quench d and ſti 
leaſt it betray us to In 4 Ind Breach of 
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to Mankind; 
and — 


ties, nor degenerate into Diſquiet and Diſeaſe: 
That if it ſettle on a thing ſubject to Loſs, ot to 
Corruption, it-ftick nor ſo cloſely to it, as upon 
the failure of it, to make the Soul unable to re- 
collect and to recover its Force (o). Hatred is 
pernicious as well as the Perſon — 2 Sit, 
as to him againſt whom it is employ d. Th 


againſt our Neighbours. And if ſome 
5 deſerve our Averſion, yet twonld be 


hers, yer it is to be guided with ſuch a Tem- 
per, that it do not 


* 
1 
* 


6 
e ; 1 


And War to Wickedneſs a Gainful Trade. 
þ nunc male querit ben. T1 
ane ben ſpent by Vice he wonld rep. | 
n) Vid. Chava de i Sageſſe. I. a. 
6 Sophocles Ae. Never iet 
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— abeſt quod avemus, id exſuperare videtur 
Cetera, poſt aliud, cum contingit, illud, auemus; 
Et. ſitis equa tenet vitai ſemper biantets, &c. 


— Abſent Pleaſures ſeem the beſt , 

With wing'd Deſire and Haſt we thoſe purſue, 
But thoſe enjoy'd, we ſtraightway call for new- 
Life, Life we with ſtill eager to live on, Cc. 


Mr. Creech. 


Fear; as it is a dangerous. Enemy to Human 
Minds, ſo is it a Motion altogether uſeleſs and 
unſerviceable. For that Good Caution which 
{>me make to be the Product of it, may ariſe 
without its Aſſiſtance from a wary Circumlpe- 
- Qtion, and from a Prudence alike untouch'd with 
Anxiety, or. with Conſternation. Anger is 4 
molt Deſtructive as well as a moſt violent Paſſi- 
on; which is to be refiſted with our utmoſt 
Strength and Endeavour. And whereas ſome 
alledge in its Favour, that it excites our Valour, 


and confirms our Conſtancy in Dangers ; its Ef- 


| fe& is indeed directly contrary, for it binds a 
Man's Spirit and Courage, and drives him head- 
long to his Kuine (). Nearly related to Anger 
is the De/ire of Revenge, which when it exceeds 
2 moderate Defence of our ſelves and of our De- 
pendants or Concerns, and a juſt Aſſertion of 
dur Rights againſt the Invaders of them, turns, 
beyond Diſpute, into a Vice (r). | | 
XUll. In ſuch Duties then, as we have already 
reckon'd up, doth that Culture of the Mind 
chiefly confiſt, which all are oblig'd to under. 
take, and in the implanting and inforcing which, 
hoſe Perſons ought to imploy eſpecial Care and 
oncern, who have the Information and Inſtitu; 
tion of others committed to their Charge. For 
the want of this Improvement, or the Diſpofi- 
tion direQly contrary to it, are both repugnant 
to Human Duty, and lay ſuch a Rub in our way 
as it is not eaſy to get over. And therefore who- 
ever is found deſtitute of ſuch a neceſſary Per- 


. 
» 


Reproach. | | 


fettion, juſtly falls under common Cenſure and 


here is ſtill behind a more peculiar Culture 

of the Mind, confiſting in the various Know. 
ledge of things, and of Arts and Diſciplines, Wi 
This cannot be n to the Diſ. 
charge of our Duty in General: And therefore 
every one is to moderate his Purſuit of them, ac. 
cording to his own Capacity, and Occaſions, ac- 
cord ing to the Cauſes which drive him on ſuch 
Searches, and the Fruits which he may fairly i 
hope to obtain from them. Now as for thoſe 
Arts which adminiſter to the Neceſſities and rv 
the Conveniences of Human Life, no Man can ³ü 
raiſe a Doubt about their Excellency and Uſe. mi: 
Bur concerning the Study of Letters, many have a 
been ſo bold as to maintain, that Learning is 
not only uſeleſs, but deſtructive to Mankind, 
and that for this Reaſon we find it to have been 
forbidden in ſo many Commonwealths, above 
the degree of Reading, Writing, and Managing 
Accompts. Every one knows the common Re 

roaches that are caſt on Scholars: Of their Un. 

tneſs for Buſineſs, their Weakneſs of Courage, 
and of Civil Prudence, their Awkerdneſs-in 
iture and in Converſe; with a thouſand more 
Reflections of the ſame Nature, which ſome 
Men have thought themſelves very Eloquent in 


ſetting out (5). iN 3J 
Now to come at the Truth of this Queſtion, 
and to know how to ſer a juſt Value on ſuch 
Attainments, let us firſt lay this down for an uv» 
doubted Principle, that to the acquiring of Wi. 
dom and Prudence, bare Letters are by no 
means ' ſufficient, without a Native Excellency 
of Soul. If this Happineſs be wanting, we can BY 
no more produce Wiſdom by Scholaitical Infti- 
tution, than we can procure a rich Harveſt of 
Corn by Ploughing on the Batren Sands. For Fi 
tis one thing to be a Great Reader, and another 
to be a-Prudent Man (z). And Quintilianss 
Judgment is right, when he obſerves (2), that 
Prudence can do more without Learning, thin 
Learning without Prudence. Therefore that Per: 


4 3 


— > 


) Xemophon de re Equeſtri. Anger is the moſt 
of. Statins. Theb. 10. ATE. 
— Ne frena animo permitte calenti, _ 
Da ſpatium tenuemg, moram male cunfta miniſtrat 
Impetus. + 
Horat. |. 1. Epiſt. 2. 
wer img ord & 8 
Infectum volet eſſe dolor quod ſeraſerit & ment, 
Dum penat odio per vim feſtinat inulto. 7 an 


brevis 


Ira furor I 
Add. Le Grand. Philoſoph. p. 8. c. 12, &c. 


Eraſmus (Epiſt. 12. |. 17.) giving a Character of a Learned Man, adds, He was 5bill'd in Common Prudence and Me- 

2 Scholars. Procop. Hiſt. Goth. I. 1. 8382 Vertue are 

and com d by rigorass Inſtirution. 
ever arrive to ſuch 4 

Reput. I 7. No Free Born Subject ought to be Inſtructed in @ Servile Manner. 


r 
3 
2 at 
Diſpoſitions are commonly 
had — up in fear of the Rod, 


Ingenia melins veſba in ſe in laudem ferunt, 
Si nobilem a wegeta libertas alit. | 


Plato Gorg, When they (the Philoſophers) apply themſelves to the Management of P ublick or of Private Buſineſs, they art . 
| ' ridiculous. reren Add. Mont#(* 
L 1. c. 24+ Charron. I. 1. c. 39.1, 3. c. 14. u. 19, &c. 1 

of an Old Poct, Learning ſignifies nothing without 4 Mind, ot Genius. («) Inſt. L 6. c. 6. 


(*) Tis the Saying 


Improvident Thing in the World ; and ſeldom ali but what we Sierra. 


we is a ſhort Phrengy. Add, Lale. Progymn. Vitnper, Irz. 


f B+ rows ud to ſay, twas i 


— 


2 N 


Give not the Reins to Paſſion in its Courſe, 
Let Silence cool, and Leiſure break its Force. 
Fury do's all things ill. | 


The Mani of Rage, whoſe Mind is not his own, 
Muſt often grieve, and often wiſh undone | 
What paſs d when Raſhneſs deaf to Wiſe Debate, 
Prompted the ſpeedy Vengeance of his Hate, 


different things; 4 
that 


who 


impoſſible 
urage, as to contemn Swords and Spears. Plats © 
Senec. Hippel. : 


Great Souls move ſtreighteſt in the Paths of Praiſc, 
When left to follow their Free Native Bent. 


ſors 


( 


« * „ „ 
2 „ „ v y 
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Df the Laws of Nature and of Nations. 
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ſons naturally Fooliſn and Stupid are not turn d 
— Great — by the Application of Liberal 
Studies, doth no more detract from the Excel- 
lency of. 4 — it doth _ — 
cacy of Medicines, that they are not able 
— Dead Men. To him Su hath, ſhall be 
given: And. Learning, as Horace ſays, vim fo. 
movet inſitam ; and where that vis inſita, that 
Natural Vigour is wanting, the other Gift is 
inly beſtow'd | ; 
by We may obſerve farther, that as Learning can- 
not alter Native Folly, ſo neither can it reform 
2 Native Diſpoſition to Wickednels and to Im- 
jety; which on the contrary grow more incu- 
rable- by its Application; drawing thence a Sup- 
y of Arms for their open Defence. Tis a Re. 
mark of Hobbs (w), _ without 22 — . 
impoſſible for any Man to become either excellent. 
22 4 ( ns his Memory be hurt by Du/- 
eaſe, or ill Conſtitution of Organs) excellently 
fooliſh (x). © e 
But the whole Courſe of thoſe Purſuits which 
paſs under the Name of Learning, -is not all of 
the ſame Nature, and therefore ſhould not be 
all rated at the ſame Price. We may divide 
Learning then into three kinds, ſuch as is U/e- 
ful, ſuch as is Elegant and Curious; and laſtly, 


ſuch as is Vain and Infignificant. Uſeful Learn- 


ing may be again divided into three Claſles, 
Morality, Phyſict, and Mathematicks, * (For Di- 
vinity ſtands on its own Bottom, and maintains 
a ſeparate and a ſuperior Eſteem : Tho' it it con- 
deſcends to enter the common Diviſion of -Sci- 
ences, it muſt be placed under this firſt Head.) 
Morality is concern'd about the Improvement of 
Mens Minds, and the Advancement of a Social 


Life; Phy/ick hath the Health of the Body un. 


der its peculiar Care; and Mathematricks are of 


apparent Uſe and Benefit in the Invention of ſo 


many Arts for the Profit and for the Conveniency 
of Human Life. By that Leatning which we 
term Elegant and we underſtand fuch 


UTIOUS | 
as is not indeed of fo neceſſary Uſe, as to render 
the Life of Man leſs ſociable or leſs convenient 


upon the want of it; and yet is worthy of the 
— — of Ingenious Perſons; becauſe it either 
leads us deeper into the Diſcovery of the ſecret 
Works of | 
lency of Human Wit and Cunning, or preſerves 
the Memory of Things and Actions, and the 
Records of Mankind. And ſuch may we reckon 
the Knowledge of various Tongues, Natural 
Experiments and Speculations, the more fine and 


ſubtile Parts of Mathematicks, Hiſtory of all 
kinds, Criticiſm, (as it preſerves Authors cor. 


1 
1 
* T 


Mens Wits imploy'd on 


Diſputations are over they 


ature, or ſhows the ſingular Excel- 7 
and foulef 9 


rect and entire) Poeſy, Oratory, and the like. 
Which are all in themſelves excellent, and wor- 


thy of Praiſe, and ſerve for the Garniture and 
Ornament of Human Improvement; according 
to which Meaſure, both the Practice and the 


Value of them are to be ſtated, and deter- 


min'd. | ah 

Vain Learning we call, not only ſuch as is 
made up of falſe and erroneous Notions ; but 
likewiſe all thoſe Inventions of Crafty or of Idle 
Men, ſet up to amaze our Minds, and to hinder 
us from the Purſuits of ſolid Knowledge. A- 
mongſt which, as we muſt $ reckon many 
Opinions of the Old Philoſop ſo very diſa- 
greeable to the apparent NatuWof things; ſo 
we think it will not be over-ſevere to join to 
them the greateſt part of that Barbarous Cant, 
which went under the Name of School. Learning 


in the Ages preceding the Reformation of Reli- 


gion and which are (till reſolutely maintain'd 
y ſome Men, either becauſe they know no bet- 
ter, or becauſe they are aſham'd to — 
what they have made themſel ves Maſters 

with ſuch prodigious Labour, or becauſe tis the 
manifeſt Intereſt of the P 
} for fear t 

ſhould make ſome very dangerous Diſcoveries (y). 
Now the greater Proficiency any Perſon hath 


made in ſolid Knowledge, the more he deſpiſes 


theſe empty and unprofitable Enquiries. 
Another thing to be conſider d by thoſe who 
diſpute about the Uſefulneſs of Learning is this; 
that the Faults of bad Inſtitution and of Hot. 
brain'd Pedants, are not to be charg'd on the 
Sciences themſelves (z). Is it likely, that ſound 
Knowledge and Wiſdom ſhould be learnt in 
ſuch a School as Agathias deſcribes under the 
Philofophaſter Uranius ? At their Meeti 

(ſays he) every one talks as be leaſes about t 


ſSublimeſt Matters, and Points of Divine Science 
. and tho" they are perpetually canvaſſing theſe 
ue ſtions, yet 2 neither perſwade others, nor 
will ever lay afid 

baue taken up, but whatever they be defend them 


e the Notion they themſelves 


Tooth and Natl, ageinſt all Oppoſers. When the 
part mutually in: 
cent d, and vent their Rage 4ainſt one another, 
like quarrelling Gameſters, in the 
Thus the Comtention ends, 
without the leaſt Profit given, or receio'd , and 
thoſe who went to the Engagement very good 
Friends, come away moſt violent and moſt ſpiteful 
nder ert 

ur ſuppoſing things rightly order d, can a 
one doubt, whether a 5 ſon endow'd wi 


_ 


w 8 | | 1 Add. Bacon Eflay, 48. 


( Wo 
70 id. Hobbes Leviath. c. 
450 real Aduantate to the eacher or the Learner. 

-  Tirpe eff difficiles habere nugas | 

Be ſtulens Labor e neptun. 


deer very agrecably 


1 75 Plutarch (in Alexand. ] 


_ Wh 2 5e Th 
Fool of the Herd, and 5 not bing, b ming of ar muck. lte Form of Die 


3 


* r 6: © 2 


has left this Cenſure of Arifurle's Metaphyſicks, that they can | 


II Epig. 86. Fo | 1 | 
"Tis ſhameful Men ſhoaki needleſs Knots invent, 
To prove laborioufly impertinent. 


al Monarchy to keep 


moſt abuſtue 


1 


Of the Laws of Nause and of Nations, C HAP. JV. 
Intormarion 4 becauſe tis very likely another 
Man may have mor quick and more piercing 
Parts than our ſelves; and becauſe — 
3222 
and ed other Aﬀeſtances (5)? But A reacha po is a 
den all thoſe who apply themſelves Saus, ble Mark of a Generous Mind (). Laſtly, Care 
ſhould be exactly —_— firſt that they dire is to be usd that they do not in ſuch a manner 
their Enquiries A 2 good End, the Service of bury themſelves amongſt their Books, as to 
Lie, ot rhe Improvement. and Perfection of lea other Duties, render themſelves 
their Minds; and not make uſe of them for idle for the Genius of a Civil and Sociable Life (g). 
— 2 5 rotor Methods of paſſing For F. of Mind is a Vice not peculiar to 
Time. ftepput in Diogenes —_— Scholars, but runs in ſome meaſure thro* the 
bog ask'd i whole World, and infects Men of all Orders, 
ſnould be tau "ASI ch er Bn Profeſſions and Conditions. 
ephen they be Men. Twould not 


XIV. Bur altho the principal and the moſt 
only Br — lee if thoſe whoſe Heads laborious part of Human Improvement is con- 
are 1 with brave Notions and Sentences, cern d about the Mind, we muſt not in the mean 

ſhould do no more og than Common Ideots (c). time neglett rhe Body; ſince the Mind makes 
eir Libraries Phy/ick ſhops 


uſe of its ſupports, and can never riſe to any 
their Uſe as well as 
Arrian's 


134 
Natural Abilities, and inſtituted in ſolid 
. will not diſcharge the greateſt Affairs 
with more Accutacy and with mote Diſpatch, 


that if he depended on the bare Strength of Na. 


S if this inferior be ill affect 
We are oblig'd therefore, as much as in us 
| ts to ſecure a Sound Body for our Sound Mind 
to lodge in; and rather 4 harden our Limks 
and Conſtitution by long Endorance * Labour, 
" than to ſoften or break their Stte h by Effe 
minacy and Idleneſs (h). Fyrrbas is ſaid to have 
made this only requeſt to the Gods in his daily 
Devotions, di, 70 be well in health, judging 
this to contain under it all Degrees of 
Ha Care is fikewiſe to be taken, that 
our ily Force and Vigour be not weaken'l 
ay mY Meat or Drink, or by unſea- 
or Obſtinacy in maintain- ble and unneceſſary Labours, or any other 
ing them; but a former Opinion muſt be wil- way. Upon this account Glutrony, Drunkenneſs, 
* e eee Immoderate Uſe of Women, and the like 


1 
mY r nn _—__ PF" 
— 9 SS n 


nn er 
ke hook, thr 
— ky, ay 
Terms; — they ſearch imo the ſolid Foun- 
dations of things, 2 build rheir Schemes on 
anner Reaſon, As for thoſs things which chey 
cannot yet to clear Demonſtration, there 
muſt bs to 5 


The Man of Cont rants 
Study and Contemplation. 
EEE EEE 1 
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Book IL Of the Law of Nature andof Nation, 195 


— — 


are to be avoided (i). Tis a famous Say- 
n of Democriti#s in Plutarch (&), if the Body 
ſhould. bring an Alion of N againſt the 
Soul, the Soul wonld be ſure to be * hoꝰ to 
this it might be replied, that the Miſtakes of 
the Mind in Reference to Food, and Pleaſure and 
other things, which concern the Preſervation of 
the Body, do all proceed from. its yielding to 
the Corporeal Apperites and: Affections, contrary 
to the Admonitions of Reaſon: So that the 
Mind is never of it ſelf the Cauſe of bringing 
the Body into a worſe Condition, than ordinary. 
And therefore to Democrius's Saying on one fide, 
we will oppoſe the no leſs renown'd Sentence of 
Theopbr —— on the other; The Soul (lays he) 
pays large Rent 10 the Body for its dwelling. 

XV. Our Life is given us by our Great Crea- 
tor, as a kind of Courſe or Race, in which we 
might exerciſe our Strength and Abilities by the 
Direction of Reaſon : And therefore it is not to 
be meaſur'd by ſo many times drawing Breath, 
but by a conſtant Succefſion of Good Actions. 
Every one is therefore to take Care, thar he be 
not bam dx bos digegne,, an uſeleſs Burden to the 


Earth; unprofitable to himſelf, and troubleſome | 
to others; born only to increaſe the Number of 


Mankind, and to devour the Proviſions of Na- 
ture; and that he dp not live only for the ſake 
of his Palate (n). Farther, fince Human Indu- 
{try commonly exerciſes it ſelf one of theſe two 
ways, either in procuring things neceſſary for 
the Preſervation of Life, or in diſcharging the 
Offices of a Social and a Civil Condition ; which 
admit of great Variety, and do not all ſuit alike 
with all Mens Capacities and Abilities; it is 
manifeſt that every 
to chuſe out and undertake ſuch a Courſe of 


_m—_ — 


Fortune, or by the Authority of Paren 


an ought with early Care 
gin too long a Th 


Life as is Honeſt, Profitable, ' and Comporting 
with his Parts and Strength. In which Choice, 
Men are uſually determin'd, either by Impulſe 
and Inclination of Genius and Fancy, or by fome 
peculiar Aptneſs of Body or Mind, or by Con- 
dition and Quality of Birth, or by the Goods of 
and 
ſometimes by the Command of the Civil State, 


of laſtly by the Invitations of Opportunity, or 


by the Compulſion of Neceſſity (). Hence ir 
appears, that not only thoſe Perſons do live in a 
State repugnant to ſound Reaſon, who yet main- 
tain themſelves by Robbery or Villanies; but 
thoſe too, who withdraw themſelves unneceſſa- 
rily from the common Duties and Offices- of 
Life: Such are many of the Modern Hermits 
and Monks, as well as ſome of the Ancient 
Philoſophers. But thoſe who chiefly fall under 
this Cenſure, are the Sturdy and Able Vagrants, 
who abuſe the Divine Name into a Trade of 
getting Money, and make GOD, as it were, 
their Tributary. The Wickedneſs of theſe Var- 
lets is the greater, if they voluntarily maim or 
diſtort any of their Limbs, ſo as to render them- 
ſelves incapable of doing the World any Service, 
tho* they ſhould afterwards deſire it. *Tis a 
Cuſtom very remarkable amongſt the Chineſe, 
that no Perſon of ſound Strengrh is permitted 
to beg, altho' he be blind; ſuch unfortunate 
Wretches being imploy'd in turning Mills, from 
which Service they earn their Subſiſtence (o). 
Again, fince Time runs on with ſuch ſwift 
Steps, ſince Death ſurprizes Men ſo often when 
they leaſt expect it, and is always om their 
Power to avoid; thence it follo at *tis our 
Duty to make an _ Uſe of Lite, not to be- 
of Actions, not to lay too 


Sel. Ital. l. 3. 
| Tbeocrit. Idyll. 14. 
Add. Gell. I. 19. c. 10. 


loss n d ole vv 


Fools only make Attempts mpts beyond their Skill; 
A Wiſe Man's Power's The Lit of his Will. 


Mr. Congreve. 


5 ; 
) Cicero de Nat. Deor. l. 2. He that doth not ſhew himſelf in Action, ſeems to me to have loſt his very Being. Ovid, de Pont. 


Quantum etenim diſtant 4 morte ſilentia vite ? 
A ſilent Life is an untimely Grave. | 


Aer. 


MS Jjerates (in 4 b gives us this Account of the Old Athenians. Under ſo great an Inequality of Rtunes, they: 
, 


| not preſcribe to all 


Feats of Body, Hunting, and Philoſophy : Apprehending that ſuch Employments and Amuſements, muſt needs have this goed Eifel, 


to make ſame excel in Vertue, and to 

= 
alo 

ration of — 


Sin. I. 1. c. 34. 


im themſelves by the Stud 
Theſe Perſons arrive at the proc”, 
Purſuit, aviding Multiplicity 

herb mam Arts together, 


- 


vaſt 


—_— — 


135 


e N, Cue N. 


vaſt a Train of Deſigns 45 We ought likewiſe 
to have the Accompts of our Life always drawn 
up in a Readineſs, and to harden our Minds be. 
times againſt the Terrour of Dying; that with- 
out a trembling ReluQtancy, without repining 
at our Creator's Pleaſure, we may reſign, when 
he demands it, what he lent us of his Free 
Bounty, under no Terms of keeping (9). . 
XVI. How paſſionately every Man loves his 
own Life, and how heartily he ſtudies the Se. 
curity and Preſervation of it, is evident beyond 
Viſpute. But it will admit of a Debate whe- 
ther the bare Natural Inſtin&t which he enjoys 
in common with Beaſts, inclines him to theſe 
Deſires; or whether he is not engag'd in them 
by ſome Superior Command of the Law of Na. 
ture. For, in as much as no one can, in a legal 
Sence, ſtand ob/ig'd to himſelf, ſuch a Law ſeems 
- to be of no Force or Significancy which is ter- 
minated in my ſelf, which can diſpenſe with 
when I pleaſe, and by the Breach of which I do 
no one an Injury. Beſides, it looks like a need- 
leſs thing to eſtabliſh a Law about this Point, 
ſince the anxious Tenderneſs of Self. Love would 
before: hand drive us ſo forcibly on the Care of 
our own Safety, as to render it almoſt impoſſible 
for us to act otherwiſe (r). If then, a Man 
were born only for himſelf, we confeſs it would 
be convenient that he ſhould be left entirely to 
his own Diſpoſal, and be allow'd. to do what- 
ever he pleas'd with himſelf. But ſince by the 
Univerſal Conſent of all Wiſe Men it is acknow- 
ledg'd, that the Almighty Creator made Man to 
ſerve him, and to ſet forth his Glory in a more 
illuſtrious manner, by improving the Good things 
committed to his Truſt ; and fince Society, for 
Which Man is ſent- into the World, cannot be 


well exercis'd and maintain'd, unleſs every 

as much as in him lies, takes care of his own 
Preſervation ; (the Safety of the whole Society 
of Mankind; being a CR if the 
Safery of each Particular Member were an in. 
difterent Point) it manifeſtly appears, that a Man 
by throwing aſide all Care of his own Life, tho 
he cannot be properly ſaid to injure himſelf, yet 
is highly injurious both to Almighcy GOD, and 
to the Geanat Body of Mankind (5). 

It was not rightly inferr'd in the Argument 
we juſt now mention'd, that the Law of Nature 
did not concern it ſelf with matter, becauſe In. 
ſtin& did before drive us on the like good Re. 
ſolution. We ſhould rather imagine, that the 
Force of Inſtin&t was ſuperadded (as an able Se. 
cond) to the Dictate of Reaſon ; as if this Help 
alone could ſcarce make a Tie ſtrong enough to 
keep Mankind together. For indeed, if we fe. 
fleCt on the Troubles and Miſeries that conſtant. 
iy wait on Human Life, and do fo far outweigh 
that little and mean Portion of Pleaſure, which 
thro? a perpetual Repetition grows every da 
more flat and languid, ſo that we maſt 
loath it in the very Enjoyment; and if we con- 
fider farther how many Men have their Days 
13 only to make them capable of more 

isfortunes and Evils; who is there almoſt, 
who would not rid himſelf of the Burthen of 
Life, as ſoon as poſſible, if Inſtin& did not ren- 


der it fo light and fo ſweet; or unleſs ſo much 


Bitterneſs and ſo much Terrour were join'd to 
our Notion of Death? And yer who is there al- 
moſt who would not break thro* the bare Op. 
poſition of InſtinQ, had not the Command of 
our Creator ſecur'd us with a much ſtronger Bar 


and Reſtraint (7)? Nature ( ſays Quintilian) 


— 


— 
aw 


(p) Martial. I. 1. Epigr. 16. 
Non eſt crede mihi ſapientes dicere 1ivam : 
Sera nimis vita eft craſtina : vive hodie. 
Herat. l, I, Epiſt. 4. 
Inter ſpem curamg; timores inter & iras, 
Omnem crede diem tibi diluxiſſe ſupremam z 
Grata ſuperveniet, que non ſperabitur hora. 


Sel. Ital. J. 3. 
—reuitas vetat mutabilis hore 


The Future is the Tenſe of Fools. Delay 
May make to Morrow Late; be Wiſe to Day. 


Whilſt Hopes, Cares, Fears and Frets to plague you j 
Think every Day your laſt that is to ſhine. OD 
Tis not expecting makes a Bleſſing Dear: 

An Hour's Reprieve is worth a Vulgar Year. 


Time ever on the Poſt and on the Change, 


Horat. Carm. I. 4. Vite ſumma brevis ſpem nos vetat inchoare longam. 
| The Shortneſs of our Mortal Line 
Forbids a longer Thread in our Deſign. 
(4) — — Virtus futile w—— crtuc's but an Idle Sound, 
Ni decus adfuerit patiendo, bi tempora lethi Unleſs Undaunted Honour keeps our Ground 
Proxima ſint. Againſt the laſt Attack of Fate. 


Plin. N. H. I. 7. c. 40. One Day paſſe 


came, I will be prepar'd immediately to leave the World. After what manner ? Why, like « Perſon who is reſtoring what was lent 


him. Add. M. Antonin. I. 1 2. S. 12. & Bacon Ef. 2. 


) Senec. de Brev. Vitz. Ii needleſs to drive us, whither we 
aded to love himſelf, ſince be drew in that Principle with bis firſt 


s) Comp. Ant. Matthe. de Crimin. Prolegom. c. 3. 


g Quintilian Declatn. 4. What Satisfaction, O Wret . Mortals, can it prove, to 
e Ages, in the unpleaſant and weatiſame 
Jos, all the Pleaſures, which in this Univerſal Scene of the World, either attraft our Sight or flatter our Uſe, we ſhall find 
; no more than a ſingle Day. They tmmuft be low and abjef Minds which are not tir d with this poor Circu- 
Lation of Attions. So that be who by Application to Honeft Arts is able to underſtand what is the Perfefion of Goodneſs and trut 
no Death untimely * And thoſe who refer the Deſign 

hl now give an account how many things there are in this ſhort Stage, 


— — allow'd it, for infinit 
the whoſe Life of Man to 


ineſs, will think 


ſufeited of Life: Te expel? I ſhou 


th Judgment on another, and the laft on all. Arrian Epiffet. l. 1. c. 1. When my Time is 


decline ; that I ſhould ſet our Fears and our Calamities againſt our Foy and our Surcceſr. Let ws then, 
which we weary the Geds with vain Petitions, and on the account of which we complain of the 
they, but Vanity, Greedineſs, Luxury and Luſt ? And ſhall mt we be aſhamed for the S 


are going of eur own accord. No one wants an Exhortation to be 


examine 


aint of the Body ? If we diligently weigh and 


of our being chiefly to the Mind and Soul, 
which we 


— — — - 
I EL 


— 


2 — * — x > I... 
—  —— — Cc 8 
nnen SOREN NE INS 


the Sul for ſo mary Tears, 2 f 


Buy be 
9 ad 


heh the ed 
e 
„ and ted Diſtempers; and even to court their ſtay, when we hv pr) te theme en ep 


—__ 


= De dang od hu r ; 25 S 2 1 1 
2 * * 2 7 — 0 * ? + Bs 894 rg — — „ pA Em +, — —— — — ge r Cr 2 ene —-— 2 2 9 28 
3 1 n a 1 * ” . * ** n r 8 2 r 2 77 Ane 2 a bats 8 * — — <X - — — — — 
E:; T᷑2Ef. . Ü—NMAaa ꝗ ꝗ . ²¹˙ w a 3 
b 2 pt * - p p 4 2 1 4 of * , 2 ; 1 4 2 4 3 = * 4 F = ow — 4 TEE L K ö o K * * 
* 6 4 , 6 / _ 8 " "PEPE | . . r Ca x) T — * 2 
b | : HR #4 bd | SME 


— 


a, * " 7 


< 


* * 7 4 
. * «> P - 
9 
- wth Crow th 

* fr 

7 
- 


Book II. Of the Lanrof Nature and of Nations, _ 132 


c hath invented this chief Device for the Preſer- 


« yation of Mankind, 70 make ws dic anwillingly, req 


6 nabling us to bear ſo vaſt a Load of Mis- 
6 ng as Falls to our Share, with ſome Fa- 
« tience and Quiet. And Socrates in Ienonbon (). 

it to be er Med Mu, the Arti 
fice of 2 Wiſe Workman, or Buelder, to have 
6 22 in Men a Defire of producing Off. 
„ſpring; in Women a deſire of nurfing and 
« breeding them up; and in all, when brought 
« up. a vaſt defire of living, and as great a Fear 
6 P Peatb. And this laſt Motive is the main 


J Security of every Man, from the Violence of 


rs. For how eaſy were it to Kill, were it 
— ſo hard to Die? Hence he preſently becomes 
Maſter of other Mens Lives, who hath once ar. 
riy'd at the Contempt of his own. And the re- 
gard that others have to their own Safety, is the 
beſt Defence of mine (co). 5 
XVI Tis a Queſtion of more Difficulty, 
whether at all, or how far a Man hath Power 
over his own Life, either to expole ir to ex- 
treme Danger, or to conſume ir by flow means 
and degrees, or laſtly, to end it in a ſudden and 
2 violent manner. Many of the Ancients allow'd 
a Man an abſolute Right in theſe Points, and 
thought he might either voluntarily offer his 
Life as a Pledge for another's, or devore it free- 
ly, without any ſuch Defign of preſerving the 
Life of his Friend z or whenever he weary 
of living, might prevent the Tardineſs of Na- 
ture and Fate. Pliny (x) calls the Ability to kill 
ones ſelf the moſt excellent Convenience, in the 
midſt of ſo many Torments of Life. Whom we 
can by no means excuſe from flat Impiety, for 
daring to think ſo abjeQly of the greateſt Gift 
of Heaven. It is our Buſineſs to examine what 
ſeems moſt agreeable, in this Caſe, ro the Law 
of Nature. And here we take it firſt of all to 
be true beyond diſpute, that ſince Men both can 
and ought to apply their Pains ro the help and 
Service of another ; and fince ſome certain kinds 
of Labour, and an over ſtraining Earneſtneſs in 
any, may ſo affect the Strength and Vigour of 
a Man, as to make Old Age and Death come 
on much ſooner, than if he had paſs'd his Days 
in Softneſs, and in eaſy Purſuits; any one may 
without fault, voluntarily contract his Life in 
ſome Degree, —_ account of obliging Man- 
kind more fignally, by ſome extraordinary Ser- 
vices and Benefits. For fince we do not only 
live to our.ſelves, but to GOD, and to Human 
Society ; if either the Glory of our Creator, or 


PET * — "4 


the Satery and Good of the General Community 
uire the ſpending of our Lives, we ought wil- 


ingly to lay them out on ſuch excellent Uſes 
(y). Pompey the Great, in a time of a Famine 
at „when the Officer who had the Care of 
tranſporting the Corn, as well as all his other 
Friends intreated him not to venture to Sea in 
fo ſtormy a Seaſon, nobly anſwer'd them, that 
I ſhould go tit neceſſary, but not that I ſhould live. 
And Achilles in Homer, when his Fate was put 
ro his. Choice, preferr'd a haſty Death in the 
Glorious Adventures of War, ro the Pe- 
riod of Age, to be paſs'd idly and ingloriouſly 
Wer 
arther, in as much as it fre | 
happens, that the Lives of many Men cannot 
be preſerv'd, unleſs others themſelves on 
their Behalf, to a probable Danger of loſing their 
own; this makes it evident, that the Lawful. 
Governour may lay an Injunttion on any Man 
in ſuch cafes, not to decline the Danger, upon 
Pain of the ſevereſt Puniſhment.” And on this 
Principle is founded the Obligation of Soldiers, 
which we ſhall enlarge upon in its propey place. 
"Tis a Noble Saying-ef- Socrates in Plato's 4 


; In whatever Station a Man is fixt, cite 


by bis own Choice, as judging it the beſt; or by! 

ommand of his Juperior, in that he ought reſo: 
luely to continue, and to undergo any danger thut 
may aſſault him there; reckoning neitber Death 
nor any other Evil ſo grievous, as Coardiee and © 


Nor doth it feem at all repugnant either to 
Natural Reſon, or to the Holy Scriptures, 
(which command us to /ay down our Libes for 
our Brethren) that without any ſuch rigid In- 
junction of a Superior, a Man ſhould volunta- 
rily expoſe himſelf to a Probability of lofing his 
Life for others, provided he hath good hopes 
of thus procuring their Safety, and that they are 
worthy of ſo dear a Ranſom. For it would be 
filly and ſenceleſs, that a Man fhould venture 
his own Life for another whom tis im le to 
preſerve; and that a Perſon of Worth and Ex- © 
cellence ſhould ſacrifice himſelf for the Security 
of an 1 paltry Fellow (Z). We con- 
cæive it then to be lawful, that a Man may ei -· 
ther give himſelf, as a Surety for another, eſpe - 
cially for an Innocent and a Worthy P or 
as à Hoſtage for the Safety of many in the Caſe. 
of Treaties ; upon pain of ſuffeting Death, if 
either the accus'd Perſon doth not appear, or the 
Treaty be not obſery'd. Tho' the other Party 


1 


n 


(w) Add. Charron. 1 2. c. 11.0.8. 


Y Xenopbon. Apomn. I. 2. (x) N. H. I. 2. c. 7. 
60 Statins. Theb. x. dun gu ew reel gr ä | 
\ Happy, who at a Price ſo Noble 
| A fleeting Life! | 
„ | F 3 Tay 1 FE 2 ch 
decerum oft pro patrid mori. How ſweet, how Glorious is the bre 
. Mors & fagacem perſequitar vim, With which our injurd Cent Pore oe 1 
Nee darcit in belli juvente In vein the Coward flies: 'Whillt ſwiſter Dem 


 Poplitibus, ? rergo. 


Jab. C. 1. v. 22. If one Man does well in 


(4) Grotius ad 


DANOSTABVES) boy much more is be in Jaffice a to this, who apprehends 


* . 2 b 
* „ 
5 


| Hangs on his Back, nor ſparei the quivering THL 


to die for the jen of le rnb fon told 
Lorne Lg oo LL 
| 5 
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to whom be ſtands bound on either of theſe ac- 
counts, cannot fairly put him to Death upon 
ſuch failure; as we ſhall elſewhere make out. 
But that thoſe vain Cuſtoms of Mens devoting 
themſelves out of Fool. hardineſs and Oſtenta 
tion, (ſuch as we obſerv'd to be in uſe amongſt 
the Japoneſe) are contrary to the Law of Na. 
ture, we do not in the leaſt doubt. For there 
can be no Vertue in an Action, where there's no 
Reaſon. Nor do we pretend to maintain, that 
the Law of Nature obliges a Man to prefer the 
Lives of others to hisown ; eſpecially uf po fee 
the Caſes and Circumſtances to be equal. For 
beſides that che common Inclination of Mankind 
is an Argument to the contrary, we might al- 
ledge. the Teſtimony of Witneſſes beyond all 
Exception, allowing a Man to be always dear- 
eſt 10 e and Charity ſtill to begin at 

Ne (4) 

XIX. It remains that we examine, whether 
or no à Man, at his own free Pleaſure, either 
. when he grows weary of Life, or on the account 
of avoiding fome terrible impending Evil, or 
ſome Ignominious and certain Death, may ha- 
ſten his own Fate, as a Remedy to his preſent 
or to his Future Misfortunes. On this point we 
have a famous Saying of Plato (b) frequently 
mention'd with Honour and Commendation by 
Chriſtian Writers. dc iv m. qgueg iopty of dvige- 
, wal d I i daun is Twins wen, & d ard. 
Sedexer. We are pluc d, as it were, upon the 
Guard, in Life; and 4 Man _ not rid bimſelf 
22 Charge, or baſely deſert his Poſt, Which 

antius hath expreſs'd more fully in his Di- 
vine Inflitutions (c); As (ſays he) we did not 
come into the World upon our own Pleaſure or 
Choice, ſo neither muſt we quit our Station other- 
aye than by the Command of him who gave it ut; 
who put us into this Tenement of the Body, with 
Orders to dwell here, till he ſhould pleaſe to re- 
move us. It is worth while to hear how Plato 
(d) deſcribes the Self-Murtherer, whom he hath 
condemnd to a diſgracetul Burial. He that &ills 


bimſelf, preventing by Violence the Stroke of Fae 


being forcd to his End, neither by the Sente 
of the Fudges, nor by any — 4 Chance, a 
on the account of aefending his Modeſty in ex. 
treme Danger; but thus unjuſily condemning ai 
executing bimſelf, out of Cowardice and Unmay. 
lineſs of Spirit. Ariftotle hath well ſeconded 
his Maſter. To die (ſays he (e) either to get rid 
of Poverty or of Love, or of any other Trouble or 
ardſbip, is ſo far from being an dd of Courage 


that it rather argues the meaneft degree of Fear, 


For "tis Weakneſs to fly and to avoid thoſe thi 
which are men ae ainful to be wi 4 til 
Grotius (g) hath oblerv'd, that Perſons guilty of 


Self Murther were excluded from the decent ' 


Honours of Burial, both amongſt the Gentil 

and the Jets (H). But neue? the latter — 
Caſe is commonly excepted, and allow'd as; 
Juſt Reaſon for killing ones ſelf; and that i 
when a Man finds he ſhall otherwiſe be made 2 
Reproach to GOD, and to Religion. For ac. 
knowledging the Power over our Lives not to 
be in our own hands but in GOD's, they took 
it for granted, that nothing but the Will of 
GOD, either manifeſt or preſumptive, could ex. 
cuſe the Deſign of anticipating our Fate. As 
Inſtances of this excepted Caſe they alledge the 
Examples, of Sampſon, whoſe choſe to die by 
his own Strength, when he found the True Re. 
ligion expos'd to Scarn in his Perſon and Miſ. 
fortunes. And of Saul, who fell on his own 
Sword, leaſt he ſhould have- been derived and 
inſulted over by G0 D's and his Enemies; and 
leaſt, if he ſhould have yielded himſelf Priſoner, 
the Slavery of his Country and Kingdom ſhould 


Inevitably follow. For the Fews are of Opinion 


that Saul recover'd his Wiſdom and Honour, 2 
to the laſt Act of his Life; in as much as after 
the Ghoſt of Samuel had foretold his Death in 
the Battle, yer he refusd not to engage for his 
Country and for the Law of his GOD? whence 
he merited eternal Praiſe, even by the Teſtimony 
of David; who likewiſe commended ſo highly 


—_— 


(a) Vid. II. Corinth, VIII. 17. 14. J. 14 Princ. D. preſcript. verb. I. 6. C. de ſervitat. I. 2. $. 9. D. de aqui 


pluv. arc. Nor can 


any Argument for the contrary be drawn from I. 3. 5. 4. D. Commodati, I. 1. . 28. D. de Sancho Silan. Add. Tra. de Pri 


ciÞi & Decori. 
7502 22. N 
Cf) Senec. Tl. 


— 


» &c. : 
Cc) Div. Inſtit. I. 3. c. 18. 


— Non eſt Virtus 
Timer e vitam; ſed malis ingeſitibus 
Obſtare, nec ſe vertere ac retrodare. 
Martial. l. XI. Epig. <7. 
Reben in augaſtis facile eff contemnere vitam 
Fortiter ille facit qui miſer eſſe poteſt. 
Virgil aſſigns a Place in Hell to Self · Murtherers, 
— — Qi fie — 
tes peperere anus, lucemq; 
Pmjecere amm. . 


Top. Hiſt. Goth. |. 4. To throw away our Life when there can be no Advantage, is 
Fierceneſs bath ſome vain Shadow of Courage, yet it will always paſs for Folly, in the 


J. 25. c. 4+ If we confoder right, it is juſt the Fearf 
755% wn 
. Ce b. 19. 8.3. ; | 
\ (6) 4riflotle obſerves. (Ethic. l. that thoſe who ilty of thei Deaths, are more 
—— — Folks i therefore they d WER. nad 


(4) De LL. I. . (e) Rthic. 1. III. c. H. N. 


y 1 ing W. 
And never to ſubmit or * 18 


Cowards in Miſery may court their Fate; 
He s Brave, that dares perſiſt Unfortunate. 


Who prodigally throw their Souls away. 
Fools, who repining at their wretched State 
And loathing Anxious Life, ſuborn'd their Fate. 
; | | Mr. 
precipitate Madneſs : And though ſuch « Blind 
udgment of Wiſe Men. Ammian. Narcellin- 
e Death when we ought not, and to refuſe it 


Cowardice, to 


amin. p. 2. c. 19. Nicol. Trigant. de Regno Chine, I. 1.c. g. Charron. L. 2. c. U f. u. 18. 


jous to the 
the Ignominy commonly infli oo hole Refiques. 
” 6 the 
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BO OR II. Of the Laws of Nature and of Nations. 


ho Piety of thoſe Men, who honour'd their 
Princes eliques with a decent Burial. | 
Some extend this Exception and Allowance 
to many other Caſes which bear a Reſemblance 
to the former. And the Foundation they build 
upon is this, that as no Man can be properly 
bound or obig d to himſelf, ſo no Man can do. 
an Injury to himſelf, when he takes away his 
own Life. As for a Man's being engag d by the 
Law of Nature to preſerve himſelf, they ſay 
the Reaſon of this is, "becauſe he is conſtituted 
and appointed by GOD for the Maintenance of 
Human Society, which he muſt not by any means 
forſake, like an idle Soldier, who runs away 
from the Poſt aſſign'd him in Battle: And that 
therefore my Obligation to ſave own Life, 
is not 2 Debt to my ſelf, but to GOD, and to 
the Community of Mankind. So thar if that 
Reſpect to GOD and to Mankind be taken off 
and be remov'd, the Care of my Life is re- 
commended to me only by Senſitive Iuſtinct, 
which not riſing to the Force of a Law, an 
Action repugnant to it cannot be accounted fin- 
ful. On theſe Conſiderations, they think the 
Caſe of thoſe Perſons deſerves a favourable Judg- 
ment, and at leaſt a kind Pity rather than a ri- 
gorous Cenſurez who lay violent Hands upon 
themſelves, when they ſee that — ſhall other- 
wiſe infallibly ſuffer a Death of Torture and 


— from their Enemies; ſince it cannot be 
0 


r the Intereſt of the Publick, that they muſt 
needs die in ſo infamous a manner: Or elſe, 
when they ſee ſuch an. Injury likely to be offer d 
to them, as if they undergo, they ſhall be ever 
after ſcorn'd and derided by the reſt of Man- 
kind. Of the former ſort, are thoſe, who ſee- 
ing themſelves condemn'd to er by 
Cruel Enemies abroad, or Bloody. Tyrants at 
home, have wilfully prevented the Stroke; ei- 
ther to avoid the Tortures and the Shame of a 
Publick Execution, or to procure ſome Benefit 
to their Friends or Families by this Expedient. 
Thus Tacitus (i), giving an account of ſome of 
the Accus'd Perſons under Tiberius, who made 
themſelves away, obſerves, that zhe Fear of the 
Executioner, rendred theſe Ads very frequent. 
And that whereas ſuch os ſuffered Death in Pub. 
lick, were denied the Privilege of Burial, and 
had their Goods confiſcated, thoſe who. died by 
their own hands, were decently interr'd, and their 
Laſt Wills ftood good with full effett,, theſe In- 
dulgences ſerving as a Reward for their Haſt. 
And here by the way we may remark, that 
Martial's Cenſure doth not always hold good, 


— 
＋◻＋ or eft ne moriare mori: 
is mad to die tor fear of Death; . 


For, as Aſcbines (%, hath well diſtinguiſh'd, 
To die is not ſo terrible, as to bear the Inſamy 
that attends ſome kinds of Deaths. © | 
The other ſort of Perſons whoſe Death we 
oblerv'd to be ſo favourably interpreted by 
ſome Caſuiſts, are thoſe Women and Beautiful 
Boys, who have kill'd themſelves to avoid the 
Violation of their Chaſtity (/). And in their 
Behalf,” they urge this plauſible Excuſe; that 
being aſſaulted with ſuch a Danger as they 
could not otherwiſe, unleſs by Miracle eſcape, 
they might well conclude that their — 
Sovereign and General, now gave them a Dil- 
miſſion, and that they might well preſume on 
the Conſent and leave of Mankind, ro whom 
they were already loſt : It being no ones Intereſt, 
that they ſhould not anticipate their Death for 
ſo little a time, to avoid the feeling of ſuch 
Tortures and Abuſes as might perhaps tempt 
them to yield to a more grievous Sin: And in 
as much as it ſeem'd unreaſonable to condemn 
Generous Souls to ſuch 2 Neceſſity, as that they 
muſt wait for the Sword of Villains, who would 
inhance the Bitterneſs of Death, by their foul 
and ignominious Uſage (). 
Bur to leave this particular Point without 
venturing at a Determination; thus much we 
take to be evident, that thoſe who voluntarily 
put an end to their own Lives, either as tired 
out with the many Troubles which commonl 
attend our Mortal Condition; or from an 40. 
borrence of Indignities and Evils, which yet 
would not render them diſgraceful Members of 
Human Society ; of thro? fear of ſuch Pains and 
Torments as by reſolutely enduring, they might 
have become uſeful Examples to others ; cannot 
be well clear d of the Charge of Sinning againſt 
the Law of Nature. Sir. 8 Moor ſeems 
to be of another Opinion in his Uropia, but his 
Reaſons do not prevail with us to alter our 
Judgment. "x | 
ut thoſe are on all accounts to be exempted 
from the Crime of Self-Murther, who lay vio» 
lent Hands on themſelves, under any Diſeaſe 
robbing them of the Uſe of Reaſon. Many 
Perſons likewiſe who have ran into voluntary De- 
ſtruction, upon an exceeding Fright and Conſter- 


nation, have on that account been excus'd by 


Moderate and Candid Judges (az). | 
It ought to be obſerv'd farther on this Head, 


V Orat. de falſ. Legat. 


i) Ann. VI. 
0 I. Cato left the World rejicing that 


m) Cicero Tuſc. 


OD Lon Paul Diac. I. 1 5. & Euſeb. H. E. I. 9. c. 24. 27. 
* 


met with an opportunity of Dying. For that Divine Power 


ch dwells in 1s, forbids us to depart without his Leave. But when Heaven preſents a fair Occaſim, as former!y to Socrates, now 
to Cato, and often te other Perſons, I dare engage, that a truly Wiſe Man, will quit with Joy this Vale of Darkneſs, to enter into 
Happineſs and Light. And yet ſuch an one will not violently break the Chains of his Priſon ;, for this the Laws forbid him; but be will 
£0 out quietly and fairly, when GOD is pleas'd to give him his Enlargement; as if hir Releaſe from the Reflraint were ſian d by tle 


Proper Magiſtrate 


Power. Comp. I. 3. 5. 6. D. de bonis eorum qui ante Sententiam. |. 45. $. 2. D. de jure fiſci, Add. Quintiliat. 


Declam. 4. Ant. Matthe.: de Crimin. ad. I. 48. tit. 5. c. 1. C. 9. Gror. ad udic. c. XVI. v. 30. a 
512A Curtius. I. 4. c. 16. When Fear hath once got Poſſeſſin of the Mind, Men grow deſperate, and dread nothing but that 


of Terrour. Lucan. I. 3. 
Mille modos inter lethi mors una timori eſt 
Quid capere mori. mm—_—— 


EI I. 1. c. 17. 


— 


y 
2 » 
* 5 
n 4 . 1 * 
* N "| 


Amongſt a thouſand ways of Death, they fear 
That only which in 1 ley feel, — .— - 


Mons timore appetita, Death deſir d through Fear, is a Phraſe with Seton. Add: L. 14. S. 3- D. quod menu caus4 & Montaign. 


1 that 


. 
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that it makes no difference whether a Man kill 
himſelf, or force others to diſpatch him (o). For 


he who at ſuch a time, of on ſuch occaſion, 


ought not to die, is by no means excus'd, if he 
makes uſe of another Man's hands to procure 
his Death; fince what a Man doth by another, 
he is ſupposd, in Law, to have done himſelf, 
and maſt therefore bear the Guilt or Impatation 
of the Fact: Altho' the Perſon who lends his 
hands to ſuch a Service, may likewiſe bring 
himſelf in for a Share in the Fault. For this 


Reaſon we don't admire the Reflection which 


Horus (p) makes on the Deaths of Brutus and 
(aus; who (ſays he) doth not wonder, that 
theſe Wiſe and Gras Perſons did not employ 
their oton hands in their concluding Strokes * 


| Perhaps it was fart of their Perſwaſion, that 


| 


This Defence of our ſelves may 


dient, no 


ment, int 


they ought not to defile themſelves by ſuch At- 
te 4 * that in delivering their moſt Holy and 
moſt Pious Souls from the Confinement of their 
Bodies, they ſhould .make uſe of their own Fudg- 

2 Intention, and of other Mens Wick. 
edneſs in the Execution. For if it were unlaw- 
ful for them at that time to end their Lives, it 
was indifferent whether they fell by their own 
or by others Violence. But if it were lawful, 
how can any Wickedneſs or Guilt be imputed to 
the Servants who aſſiſted them? Tho” the Hiſto- 
rian might in ſome meaſure be excus'd, if the 
ſame Cuſtom were practis d in his Country, 


which AZ/chines mentions amongſt the Greciant, 


that if a Perſon murtherd himſelf, the hand 


(0) Thus Dejaniva ſpeaks in Seneca (Aerc. Cet.) 
— — — Dexter ſternar tud 


(xz) LN. (a) Clio in fin, 


that petform'd the Deed, was buried apart from 
the reſt of the Body (9). m | 

To conclude, ſince we deny that a Man hath 
abſolute Power over his own Life, it is plain 
that we cannot approve of thoſe Laws, which 


in ſome Countries either command or permir 


People to make themſelves away. Such a Law 


 Diodorws Siculis (r, reports to have been in force 


amongſt the - Inhabitants of the Iſland Cæylas, 
ordaining, that the People ſhould live only to ſuch 
a Number of Tears, which being run gut, they 
cat a certain Herb that put them into their | 

Sleep, and diſpatch'd them with the leaſt Sence 


of Pain (s). And thus too amongſt the Creans, 


all Perſons above Sixty Yeats old were oblig'd 
by the Laws to poyſon themſelves, 40 ſupply 
Food for the reſt (t). Tho lian gives this 
better Reaſon for the Practice, that having ar. 
rivd at ſuch an Age they were conſcious to them 
ſelvet, that they were no longer able to promote 
their Country's Intereſt by their Service; grow. 
ing now towards Stupidity and Dotage (io). Pro. 
copius (x) relates a Cuitom of the Heruli, by 
which thoſe who were weaken'd and diſabled 
either by Diſeaſe or Age, voluntarily fent them. 
ſelves out of the World : The Wives hanging 
themſelves at the Tombs of their Husbands, it 
they loſt them in this manner. an (y) fe- 
ports ſomewhat to the ſame purpoſe of the Sar. 
di, and the Bebricci, and Strabo (g), and Hero. 
dotus (a) of the Mafſagete, who may be conſult. 
ed at his Leiſure, A 


— — — Yours ſhall be the Hand of 


C2) L 4 7. Orat. contra Cleſiphont. (x) L. 2. c. 3 (5) Add. I. 3. c. (t) Strabo. I. X. H 
did de Polit. (u) £1 L 3. c 3. () Add. Pall) Max, |, 2 8 6. 5. 8. (x) Hiſt. Goth 4 (9) L 4c "i 
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Cn ae. V. 
Of Self Defence. 


* Self-Preſervation, which not only the 
tendereſt Paſſion, but the exacteſt Reaſon 


recommends to Mankind, belongs Se Defence, 


or the warding off ſuch Evils or Miſchiefs as 
rend to our hurt, when offer'd by other Men. 
2 undertaken 
either without hurtig him, who 


two ways ther C 
e Miſchief againſt us; or elſe by Hurt. 


deſigns t 


tag and deſtroing him. As to the former expe- 


ble Man can queſtion, but that it 
is altogether lawful, and blameleſs. But con- 
cerning the latter, many have entertain'd a Scru- 
ple; in as much as by putting it in Practice we 

urt or deſtroy a Man like our ſelves, with 
whom we are oblig'd to live in a Socia manner, 
and whoſe Death ſeems to be as great a Loſs to 
Mankind, as our own. And beſides, becauſe a 


forcible Repulſe of an Agreſſor, may cauſe mor: 
Diſturbances and Outrages in human Society, 
than if we ſhould either decline the Miſchict 
by Flight, or patiently yield our Body to it, 
when an eſcape is i ble. Yet that the de- 
fence of our ſelves may not only be undertaken 
the firſt of theſe ways, but when that proves in- 
effectual, even with the Hurt of the Aſſailant, 
we are inform'd as well by the Judgment of Rea 
ſon, as by the concurring Teſtimony of the Lear- 
ned and Unlearned World. Tis true Man was 
created for the maintaining of Peace with his 
Fellows, and all the Laws of Nature which beat 
a regard to other Men, do primarily tend to- 
wards the Conſtitution and che Preſervation of 
this Univerſal Safety and Quiet. Vet Nature 
is not backward in giving us an Indulgence * 

J 
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Book Il. Of che Laws of Nature and of Nations. 


ay even to Force, when we cannot by other 
— ſecure our ſelves from Injuries and Aſ- 
faults. For the Obligation to the cxexciſe of the 
Laws of Nature and the Offices of Peace, is 
mutual, and binds all Men alike; neither hath 
Nature given any Perſon ſuch a diſtin& Privi- 
e, as that he may break theſe Laws at his 
Pleaſure, towards others, and the others be ſtill 
obliged to maintain the Peace towards him. But 
the Duty being Mutual, the Peace ought to be 
mutually obſerv'd. And therefore when another 
contrary to the Laws of Peace attempts ſuch 
things againſt me, as tend to my Deſtruction, it 
would be the higheſt Impudence in him to re 
ire me at the ſame time to hold his Perſon as 
Lerne and Inviolate: That is, to forego my 
own Safety, for the ſake of letting him practice 
his Malice with Impunity (65). But fince in his 
Behaviour towards me he ſhows himſelf Un/o- 
ciable, and ſo renders himſelf unfit to receive 
from me the Duties of Peace, all my Care and 
Concern ought to be how to drive towards my 
own Deliverance from his Endeavours, which it 
I cannot accompliſh without his Hurt, he may 
impute the Miſchief to his own Wickednels, 
which put me under this Neceſſity (c). For 
otherwiſe, all the Goods which we enjoy either 
by the Gift of Nature, or by the Procurement of 
our own Induſtry would have been granted us in 
vain, if it were unlawful for us to oppoſe thoſe 
in a forcible manner, who unjuſtly invades them. 
And Honeſt Men would be expos'd a ready Prey 
to Villains, if they were never allow'd to make 
uſe of Violence in reſiſting their Attacks. So 
that, upon the whole to baniſh Se, defence tho 
purſued by Force, would be ſo far from promo- 
ting the Peace, that it would rather contribute 
to the Ruine and Deſtruction of Mankind. Nor 
is it to be imagin'd that the Law f Nature, 
which was inſtituted for a Man's Security in the 
World, ſhould favour ſo abſurd a Peace, as muſt 
neceſſarily cauſe his preſent Deſtruction, and 
would in fine, produce any thing ſooner than a 
Sociable Life (d). | 
IT. But now,” whether a Violent Self-defence, 
and ſuch as is join'd with the Hurt or the S ang 
ter of the Aailant be an obliging and a necella- 
Ty Duty, (as we have already ſhown it to be a 
lawful, and an allow'd Practice) is a Queſtion 


3 


not ſo eaſy to be determind. In ſtating which 
Point we do not ſpeak of Soldiers, or of the 
Guards hired by Travellers, who whilſt 

defend themſelves with the Slaughter of the 
Enemies or the Robbers, at the ſame time pro- 
tect and deliver their Country, or the Men who 
have put themſelves under their Care. But we 
confine our ſel ves to the caſe of thoſe who ate 
excited ro make ſuch defence by their own par- 
ticular Danger (f). Now there are ſome who 
will have this defence to be ſo ſtrict a Com 

that it cannot be taken off even by Cui Conſti- 
tutions 3 and r that he who ſuffers 
himſelf to be kill'd, when he might have vio- 


lently reſiſted, ought to be look d upon as guilty 
Which is ſomething like 


of Self-Murther (g). 
the Cuſtom in Sparta, where the Ephori punith'd 
a Man, for having ſuffer d many Perſons to in- 


jure him (þ). 
The Author of the Treatiſe de Principiis Fu. 
Hi & Decori, declares in Favour of this Opi. 


nion: And the Argument he proceeds on is to 
this purpoſe (1), that ſince amongſt other 
things contributing to the Preſervation of Man, 
Nature hath given us all a quick Senſe of Pain, 
© a Delire of Revenge, together with hands for 
* the hurting others, or the defending our ſelves; 
* we may hence infer, that theſe Gifts not bei 

* beftow'd on us in vain, it is the Pleaſure of 
GOD that we 83 them in procu- 
ting our own Safety. that therefore not 


* to ule my hands againſt an Aſſailant, tho to 


* the Procurement of his Death, would be the 
* ſame thing as voluntarily to cut them off. Tho? 
indeed he afterwards (4) confeſſes, that this 
Law of Selt-Preſetvation is not ſo ſtrict neceſi- 


$ 8 that there may ſometimes ha ſuch 
Caſes, as ſhall either diſpenſe with a Man's 


Obedience to it, or leave him free to do as he 
. _ 1 194 

or our parts, we think it ought principally 
to be conſider d, whether ir — —— the 
Intereſt of many that the Perſon Invaded ſhould 
ſurvive, or whether he ſeem only to live for 
himſelf. In the former Caſe we conceive that 
there lies an 0b/;gation on a Man to ſecure his 
own Life by any poſſible means. But in the 


latter cafe we take it to be a thing of Permiffon 


or Allowance only, not of Command to defend 


('b) Heradian- 1. 4. c. 3. In Extreme 
lain it. Since ſhould we 
Cowards. | 

(e) Hor, II. Sat. 1. 
5 Nec quiſquam noceat cupido mibi pacis : at ille 
Qu! commovit, ( melius non tangere, clamo ;) 
ebit. . | 


| {d) Add. Grot. l. x. c. 2, & c. 3. f. 3. 


Man, nor 


not only Neceſſity but Reputation obli bas ehir 6 * an Injur than ſu- 
by ſuch a Miſchi „ ot the ſame ——ů avenge an, Injury, 


Unfartunate, we ſhauld be repraach d as 


Hurt not « Peaceful Man : But if you try 
+ His Patience far, (you'd beſt keep off I ch.) 
Tou may repent Tour Boldneſ, | 


———ä —— 


(c) To whom we may apply that Saying of Seneca (haniſc ) 
« Vitam tibi i „ multi : 0 
by Wr Death yaw lf, you At, u. 
fluch in Plocien. When be was cenſur'd by ſome for letting Nicanor enjoy his 
2 bim : if thi iſe, he 
apprebend any danger from 2 


- 
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one ſelf by the Death of the Aggreſſor: Eſpe- 
cially if his Lite would have been of great Ser. 
vice and Profit to many People; and it we may 
probably conjecture, that by dying in ſuch an 
Attempt, he incurrs the Danger of Eternal Dam- 
nation. For tho* the Greatneſs of a ſurprizing 
Terrour will ſcarce ſuffer one exactly to weigh 
the Merits of Perſons; and tho' ſuch a Danger 
as a Man voluntarily throws himſelf into, and 
may at his Pleaſure get rid of, ought ro find 
little regard or Conſideration from others, eſpe- 
cially from him who is the Subject of his Fury, 
and at whoſe Coſt he is thus extravagant 60 f 
Yet that an A& from which ſo great Evils would 
be brought upon another (as there would ſome- 
times from this Violent Defence) ſhould be rec- 
| kon'd a Matter of ſtrict Duty, and the Omiſſion 
of it a Sin, we ſee little Reaſon to allow. Eſpe- 
cially, ſince the Old Maxim might be fo well 
applied ro this Caſe, that any Man may renounce 
. bis own Privilege, provided he do not thereby in- 
jure a third Perſon : Which Quintilian (m) hath 
thus expreſs'd and illuſtrated, Thzs, ſays he, zs 
the Nature of all Benefits, that they do not im- 
poſe a Neceſfity, but grant a Power, Whatever 
expedient you invent, to procure ihe Honour or 
Safety of another, loſes the Name of a Privilege, 
if you compel him to make uſe of it. Run over 
all the Inſtitutions and all the Rights of Man- 
kind, and you ſhall never obſerve that the Law 
is ſo fondly ſolicitous for our Good, as to extort 
that from us, by which it intends only to do us a 
Favour. * | 

III. But in order to a more exact Judgment of 
Self-defence, and to know by what Rule it 
ſhould be moderated, and how far it may right- 
ly proceed; firſt of all we ſhould examine, whe- 
ther the Defendant live in a State of Nature, 
or of Civil Society; ſince the bounds of this Pra- 


former Condition. 


Aice are much narrower in the latrer than in the 
Which difference nor being 
obſerv'd by many Authors, hath been the Occa- 
fion of their delivering ſuch things in General 
concerning Unblameable Self defence, as will 
hold true only under one particular State. But 
now if we firſt diſtintly explain what Right 
we have to ſuch a Practice in a Stare of Nature, 
it will appear with great Eaſe and Evidence, how 
far and on what grounds this Liberry is ſtinted, 
in Perſons living together under a Civil Govern. 
ment. | 
It is then a good Rule of Prudence, that 2 
wiſe Man ought to try all other Expedients be. 
fore he proceed to Arms, or Violence. For in 
as much as all Combat and forcible Contention 
is of uncertain iſſue, it would be adviſeable firſt 
to make Experiment of ſafer Remedies and Re- 
dreſſes, e er we enter the Liſts, and come to a 
formal Engagement (7). Thus it I can cut off 
the Invader's Acceſs to me, I am a Fool if I un- 
neceſſarily meer him hand to hand. And if! 
can defend my ſelf with a Wall or a Gate, tis 
abſurd in me to expoſe my Breaſt ro my Foe (0), 
Farther, Wiſdom adviſes us to put up a ſmall 
Injury, if we can with Convenience, and ſo 13. 
ther to recede in ſome degree from our Right, 
than by an unſeaſonable Defence, to expoſe our 
ſelves to a greater . Danger : Eſpecially if that 
Thing or Concern of ours, upon which the Ar. 
tempt is made, may be eafily made amends for, 
or repair d (). Thus a Man who hath a Debt 
owing him trom another, ſuppoſe ro the Value 
of Ten Pounds, would act more. wiſely in my 
Judgment, it he made up the Buſineſs by any 
kind of Compoſition, than if he engag'd in a 
troubleſome Suit, where the Lawyers Fees 
might exc&d the main Sum which he endea- 
vours to recover (9). | | 


—— 


(1) Iocrates adverſ. Callimach, Ir it not ridiculous and abſurd, that he ſhould petition you for Mercy in ſuch a D | 
depended on bis own Will, which be freely run into at 2 and from which we fl n — gy being wot — 35 


He who unleſs he had offer'd one Injury, had not ſuffer' 


another, is equally the Cauſe of both. 


(m) Declam. 7. 


n) Liban. Declam. 1. It is a more Worthy and more Manly way of proceeding, not to run preſently to Arms and Violence, but to 


try firſt if our Right may not be recover d by fair means. 
(o) Terent. Eunuch. Tu quod cavere 


(p) Plaut. Ampbitr. Act. 2. S. 2. Bacche bacchanti, &c. 


Stultum admit tere 


eſt. Tis extreme Folly to meet a Danger that you may avoid. 
Oppoſe a Raving Gypſie in her Fit, | 


ll get more Fury, and you'll get more Blows. 
Be Gentle, and her Conſecrated Wand 


Martial. Epig. 64. I. 6. 
| Sed miſerere tui, rabido nec perditus ore 
Pumantem naſum vivi tentaveris urſi. 
""{q) Martial. I. 7. Ep. 64. 
Ab miſer & demens/ viginti litigat anni 
Quaſquam cui vinci, Gargiliane, licet ? 
Theecrit. Idyll. 23. 


Pindar. Olymp. Od. 10. 
And Iſtbm. Od. 4. 


May then excuſe you with a ſingle Stroke. 


Have Pity on your ſelf; and, though you're Stout 
As Maſtiff Breed, don't take a Bear by th' Snout. 


Wretch prolong his Suit, a Score 
Terms, that might be Caſt before ? 


Would an 
Of 


0 %% u bene lau pkge veives dycipdiv. 
Tis wiſe to cloſe 
A Great Contention with a little Loſs. 


'Tis bard to end a Quarrel with the Great. 
War is as blind as Chance : The Doubtful Day 


| | Oft cheats the Fighters e er it end the Fray. 
It was very Wiſe Conduct that which Jocrates reports of himſelf, (de Permut.) Theſe, ſays he, were the Arts I made uſe ; 


never to offer 


any Damage of Treſpaſs: And, in caſe I receiv'd any Injury from others, not to make my ſelf my own Redreſſer, tut 


to referr the Controverſy to the Deciſion of Friends, Lucian. Eunuch. This is bighly ridiculous, that Men who pretend to Philoſophy, 
ſhould engage in Suits and Quarrels; whereas they ought 8 compoſe in a Friendly manner their Differences of Nh vote —— 


Add. I. 4. S. 1. D. de alienat. jud. mut. That 
Truth in many other Caſes 2 wee 2 


Polybius (in Exarpt. Piereſc. 
: Murs on d led. Unleſs we 
been ſav'd, Seneca, de Ira. |. a. c. 14. Reaſon often preſcribes Patience, when Anger calls for Revenge : And when we might bait 


applies to the Achemms, proves 12 
been quickly loft, we bad never 


eſcæ d 
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naler Evils we ſink our ſelves into Greater. Some upon 
11 1ncurr'd the ſevereſt Troubles, by not being able to dige 


4 petit Incroachment on 
offer Grotius I. 1. c. 1. $. 8. Thoug 
— re —__ CR III. 28, 29, 
to apply himſelf for redreſs of Injurics to the Judge 
but with a good Deſign of deſending the Laws and J 
Gain or any Pleaſure from 
rs hore 2 to 
Litigiaus Citizens 
Suppoſe I ſtand as deaf as a 
To deſpiſe Injuries is a Mark 
ſeeming not to think. him Worthy our R e. 
Dogs barking about him, with Scorn and Security. | 


At the ſame it may be obſerv'd, that the 
injur'd Party doth not owe this Patience and 

oderation, to the Perſon from whom he re- 
ceived the Damage; who as far as lay in his 
Power, hath gods off all Duties of Humanity 
and Commerce with him; but to his own Se- 
curity and Quiet. And therefore if a Man pro- 
vok d by Anger or Pain ſhould happen to exceed 
theſe bounds, he does no Injury to the Provoker, 
but can only be ſaid to have ated imprudently, 
or without ſufficient Temper and Diſcretion: _ 

But when by the Application of theſe mode- 
rate Expedients, I cannot ſecure my ſelf from 
the impending Danger, I am then to oppoſe 
Force with Force, and am compell'd to enter 
the Combat. During which, if the Injurious 
Party continue to puſh on his Malicious Defigns 
againſt me, and do not declare his Sorrow and 


Repentance for his Fault, and his Willingneſs 

to renew the Peace, I am at liberty to kill him. 
And al tho he do not directly attack my Life, as 
ſuppoſe he only attempts to load me with a 

t number of Blows, or to maim me by the 

fes of ſome Member not Vital, or to rob me of 
my Goods; yet ſince he hath once broke the 

peace with me, and ſince he gives me no Cau- 

tion or Security, that he will not from theſe 

leſſer Injuries proceed to much greater, I may 

even in theſe Caſes make uſe of Extremities for 

my own Deliverance. For at the ſame Inſtant, 

BS as a Man profeſſes hiniſelf my Enemy (which 

he doth whilſt he injures me, without ſhew 
Repentance) he gives me (as far as tis in his 
Power to give it) an Infinite Liberty of proceed- 
ing againſt him (7). Some indeed there are who 
do not approve of this Liberty of reſiſting in in. 
finitum;, For (ſay they) there can be no Natural 
Right of Defence and of Reſiſtance againſt Injuries, 
but ſuch as is conſiſtent with that Order, which 
1s the chief End and Deſign of a Social Life. 
Therefore in reſiſting by Natural Right, this Ex- 
ception is always underſtood, unleſs the Social 

Order be infring'd by my preſent reſiſting, to” 
which Order Nature bath: the firſt and chiefeſt 
regard. And if this Caution were not inter pos d, 

upon our failing to maintain that neceſſary and 


mm 


itic. 


Stone 


eee WR e 


thetr Liberty. See Stobaus Serm. XIX. To this may 

h others will have that Saying to relate to Men who are under Oppreſſion, and who 

a. Whereas in a well-order'd Common- Wealth every one is oblig d 
Lev 


ſue a Man for an Affrinting Word / It was a Law amongſt the 
before the Court of Fuſtice, and 1mpoſe a Fine on them, with the Addition of a Diſgrace. Arrian. Epittet. I. 1. c. 29. 
I am abus'd ;, what Advantage can the Slanderer reap from his Calumny ? Seneca de Ir, 
of a Great and Generous Mind. 'Tis one of the m 
He is truly Brave and Noble, 


of who whilſt an Enemy perſiſts in the Exerciſe 


the Reſentment of one Aﬀeonting Word, haſt cajt into Baniſkment : 
4 ſlight Injury; and been made arrant Slaves, by their diſdaining 


be applied the Interpretation-of Matth. V. 17. 


V. I.) not for the ſake of Revenge; (Levitic. XIX. 17, 18.) 


uitice of his Country, and to hinder Wicked Men from reaping 
their Crimes. Lyſi45. Orat. contra Theomneſt, I take it to be a Sign of 4 moſt Litigious and a mo 


an 
ſt the Cyrenians that the Ephori” ſhould nd mol | 


oft grating ways of being reveng'd upon a an, by 
who like ſome Princely Beaſt, can hear the puny 


Natural Order, we ſhould render Society it of 
unſociable (). But we do by no means aſſert, 
that this Infinite Liberty of reſiſting is to be 


actually made uſe of in all Caſes; becauſe ſe. 


veral intervening Conſiderations may prevail 
with the Injur'd Party not to proceed to Extre- 
mities; Bur only thar the Injurious Perſon can- 
not complain of hard meaſure, tho he be repell'd 
with the utmoſt Violence and Severity. The 
Life of Men would be then indeed moſt proper- 


Iy rendred Infociable, if, in a Natural State, any 


bounds were ſer to the Liberty of Reſiſtance. 
For what an Age of Torments ſhould I undergo, 
if another Man were allow'd erpetually to lay 
me on only with moderate Blows, whoſe Ma- 
lice I could not otherwiſe ſtop, or repel, than 
by compaſſing his Death? Or if a Neighbour. 
were continually to infeſt me with Incurſions 
and Ravages upon my Lands and Poſſeſſions, 
whilſt I could not lawfully kill him, in my At- 
_ to beat him off? For fince the chief Aim 
of Human Sociableneſs, is the Safety of 
Perſon, we ought not to fanc 
Laws, as would make ev ood and Modeſt 
Man of neceſſity miſerable, as often as any 
Wicked Varlet ſhould pleaſe to violate the Law 
of Nature againſt him. And it would be highly. 
abſurd to eſtabliſh Society amongſt Men, on ſo 
deſtructive a bottom as a neceſſity of enduring 
Wrongs. Wherefore he is to be reckon'd a 
Fooliſh and Baſe Traytor to his own Shy, 


Hoſtility, vainly ſpares his Life, and chuſes ra- 
ther to Periſn than to Deſtroy. For the Law of 
Nature obliges me thus far only to be mild and. 
merciful towards my Enemy, as that if he ſhall 
expreſs a Sorrow for what is paſt, and an Incli- 
nation to deſiſt from farther Injury, ſhall make 


in it any ſuc 


\ Retribution for my preſent Damage, and give 


Security for his not offending hereafter, I may 
entirely ſpare and pardon him, and renewing 
the Peace may perform all friendly Offices to- 
wards him, as he ſhall towards me (7). For 
meer Revenge, which propoſes no Aim but tlie 
Grief or the Deſtruction of him who hath hurt 
us, is deteſted and diſcarded by Nature, as fall- 


a has 


= 


— — 


(r) Auipbon. Orat. XI. The firſt 
966 W's 
Ct) Itis a Rule of Heſid's (Oper. & Dier. I. 2.) 


Aggreſſors in an Injury net only deſerve 


| But if the Injurious Friend the Wrong 
And beg a Readmiffion to thy Care; 


to ſuffer the ſame, lr much greater Evils. 
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ing under the Vice of Cye/ty. Mhence it follows, 
thar the Kemembrance'of Enmities and Conten- 
tions * as ſoon as poſſible to be defac'd out 
of our Minds. On this account, as we find 
the Story in Tully (a), the Thebans were accus d 
in the General Diet or Council of Greecg, for 
ſetting up a Brazea Trophy of their Victory 
over the Lacedemonians; in as much as r did 
not become one Grecian State to fix an Eternal 
Monument of their Quarrel with another. For it 
ſeems the Cuſtom was to raiſe their Trophies 
only of Wood, to prevent their long and re- 
proachful Continuance (w). 

But farther, Perſons in a Natural State may 
not only repel a preſent Danger that rhreatens 
them, but having got rid of that Fear, may pur- 
ſue their Succeſs againſt the Aſſailant, till ſuch 
time as, upon ſufficient Caution given, they thall 
think themſelves /ecare of him for the future. 
Concerning which Caution, this is to be obſerv'd; 
if a Man having injur'd me, fhall preſently after, 
repenting of what he had done, deſire my Par- 
don, and offer Reparation of the Damage, 1 am 
then oblig'd to be reconcil'd to him, and cannot 
fairly demand any farther Security than his 
Faith and Promiſe. For his voluntary Repen- 
rance and Application to me for Pardon, are a 
ſufficient Argument of his firm Reſolution to 
offer me no Wrong for the future. But he who 
muſt be brought to Repentance by main force, 
and who then only thinks of begging Pardon 
when his Strength fails him in proſecuting his 
Violences ; ſuch an one is not ſafely to be truſted 
on his bare Promiſe: And therefore in order to 
our farther Security, we muſt either cat off from 
him all Power of doing Miſchief; or we mult 
lay ſome ſuch Bond or Confinement on him as 
ſhall hinder him from appearing ever after for- 
midable to us: In as much as his Malice havin 
been once expreſs'd, and never rightly purg' 
or amended, hath rendred him a juſt Obje& of 
our tual Suſpicion. 

IV. But that which is a lawful Practice in 
Men, living under a Natura! Liberty, who ate 
to work out their Safery by their own Strength, 
and according to their own Judgment, can by 
no means be indulg d in the Members of Czvi/ 
States; and eſpecially in regard to their dealings 
with their Fellow Subjects. For againſt theſe 
who live under the ſame Government and Laws 
(either perpetually, or only for the time being) 
they * to be ſo 
Violent Self defence, as then not only to betake 


ͤ—ü— 


moderate in the Uſe of this 


themſelves to it, when the Time and Place will 
not admit of any Application to the Magiſtrate 
for his Aſſiſtance in repreſhng ſuch an Injury, as 
puts either their Life, or ſomething as valuable 
as their Life, or ſome Good which can never be 
repair'd, into preſent and manifeſt Danger. And 
even in ſuch a Caſe we are, by our own Strength 
only, to rid our ſelves of the preſent Miſchief, 
leaving both the Puniſhment and the Caution 
for future Good Behaviour, entirely to the Ma- 
giſtrates Determination. Czcero (x) tell us, that 
nothing is ſo contrary to Rights and Laws, as the 
ufing Force in a well order d Commonwealth: But 
then 'tis his gn Obſervation in another Place (y), 
that theſe Laws are ſilent, when Arms appear 
bent againſt us; and do not command us'to wait 
for their Help and Protection, when we ſhould 
moſt certainly ſuffer an unjuſt Violence, before 
we could procure a juſt Redreſs. 

By theſe Rules and Foundations which we 
have laid, may be decided moſt of thoſe Dif- 
putes, which are uſually bandied in Authors, 
concerning the Meaſure and the Moderation of 
Unblameable Self-defence. 

V. Some Men have rais'd a Doubt, whether 
ſuppoſing a Perſon aſſaults me by Miſtake, with. 
out any evil deſign againſt me, and intending to 
imploy his Force againſt anorhes, I may in ſuch 
a Caſe kill him in my own Defence. For the 
clearing of which Point Grotius (a) lays down 
this Principle to proceed upon, that the Right 
of Defence doth primarily and abſolutely ariſe, 
from that favour of Nature, by which ſhe hath 
recommended every Man moſt ſtrongly to him- 
ſelt, whence no one can refuſe to apply all his 
Endeavours for the Procurement of his own 
Safety; and not from the Injuſtice, or the Sin 


of the Aggreſſor. It will therefore be ſufficient 


to render my Defence Innocent, if the Aſſailam 
Party have no Right to invade or to deſtroy me; 
and I lie under no Obligation of taking Death at 
his hands without Reluctancy or Refiftance. Far- 
ther, ſince in the Caſe propos d the Love of out 
own Perſons and Lives muſt needs gain an eaſy 
Conqueſt over all other Confiderations, it is im- 
poſſible but that a Man who finds himſelf ex. 
_ to equal Danger wirh another, muſt, if he 

ollow Nature, give his own Deliverance the 
Preference in his Regard : And fince ſuch a Dan- 
ger as we are ſpeaking of is brought on me with- 
out my deſering it, my Fact is tor that reaſon 
the leſs Odious, if I turn the Miſchief on the 
Author. All this being taken for granted, *rwill 


** 


(1) De Invent. I. 2. | | 
() Add Flor, I. 3. c. 2. in fin. Senec. Herc. Fur. 
Si æterna ſemper odia mortales aganti, 
Nec captus unquam cedat ex animo furor, 
| Sed ama felix tomcat infelixe purer; 
Nibil relinguent bella. 


* 


bo De LL. I. 3. 
7 Add. Cell. L. f. c. 14, 
ef our Anceſtors ; that nd Man might be the Neueſſer 


(y ) Pro Milone, 


(4) L. 2. c. 1. 5. 3. 
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—— Should blen maintain Immortal Hate, 
Nor quell the Fury riſing in their Breaſt. 
But ſtill the Fortunate their Dreaded Arms 
Shake, and th' Unfortunate new Force prepare, 
To try another Field; the General War 
Would clear the World, and drive a Common Spoil. 


Nuintil. Declam. 13. 2 on les account 2 Laws and Magiſtrates from the Inſtitution 
own Grievances : And leſt if Private Revenge n Crime, 
there ſhould be a conſtant Succeſſion of Injuries, and Parties prove alike Guilty. N Sed 
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as ſome Men 2 

ments for ſo baſe a Practice, this is to make 
another's Sin the Rule and Standard of my act. 
ing (e). Yet becauſe any Man may abule his 
Strength to ill Purpoſes, therefore, as we ſaid 
before, we ought to fence * Danger by 
timely and by harmleſs Meth 

Nay, altho' ny Liga AT hath 
ſhown himſelf to have the Will of Hurting as 
well as the Power, he doth not yet give me di- 
realy a juſt Cauſe of ſetting upon him, becaufe 
he doth not yet expreſs this ill Will towards 
me in particular. For it is not ſufficient Proof 
that a Man deſigns to hurt me, becauſe he hath 
already hurt others; in as much as he might be 


provok'd to his attempt on them by ſome parti- I. 


cular Reaſons, which he doth not find againſt 
me. An Injury then done to another gives me 
no Licence of falling on the Aggreſſor, whilſt 
I am tied to both Parties only by the mon 
Band of Humanity. But I may happen to be 
united by a more 1 Obligation to the In- 
jur d Perſon; as if upon his Defire, I have pro- 
mis d and engag d to aſſiſt him. For it is very 
agreeable to Social Nature, that a Man who 
hath himſelf receiv'd no Wrong, ſhould yet join 
Forces on Covenant with another, to help him 
drive off an unjuſt Aſſault, as allied to him by 
thoſe General Ties which hold together all Man- 
kind. Becauſe, ſuppoſing the two Parties to be 
otherwiſe indifferent to me, yet it is a ſtanding 
Rule, that an Injury recerv'd ought to incline + 
me to Favour, and an Inju offer d, to Hatred 
and Averſion (). But er, if on good and 
probable Grounds I ſuſpeQ that this g_ 
A or when he hath diſpatch'd his Prey, 
1 e me, and uſe his former 
Conqueſt for the Inſtrument of another; 1 may 
then more readily aſſiſt the diſtreſsd Party, be- 
cauſe his Preſervation is likely to enſure my on 
Safety. As a wiſe Man will lend his beſt 
Help towards quenching a Fire in his Neigh- 
bour's Houſe, when his own is the next in 


wor 
| than this, if it appear by clear Tokens 
that a Man is at preſent under a real Defign of 
"hurting us, tho he doth not yet proceed to the 
_ tion of it, ſup us to live ina 
"Natural State, we may immediately enter on 
our on Defence by Violent Methods, and, pre- 
vent the Foe, provided that either upon a friend - 
ly Admonition he is not likely to be drove from 
his Hoſtile Intentions, or that the Gigs ſuch 
an Admonition would prove of ill Conſequence 
to our Affairs. For no Man is oblig d to expett 
patiently the Inſult of another, that he may 
thereby build the Juſtice of his Violence on the 
abſolute Neceſſity of his Defence. And there. 
fore, in this Caſe, he is to be accounted the 


Examples inſtead of Argu- Aggreſſor 'who made the firſt Merion” rowards 
hurting his Nei 


ſtand that ſuch an one is now com 


poſe, I may then conſult my own Safety by 


© me; as by Poyſon, by Falſe Accufation, Falſe 


hbour, or who conceiv'd the 
firſt defigr of Miſchief, and was preparing to 
accompliſh it, tho the other Party uſing great 
er Expedition, may have ſurpriz'd and oppreſs'd 
him before he could bring his Plot to Perfection 
For it is not abſolutely neceſſary to the Notion 
and Buſineſs of Defence, that a Man receive 
the firſt Stroke, or that he only ward off or 
elude the Blows that ate aim'd at him; but he 
too ſhall be interpreted to act by way of Se 


Deſence, who, taking his Foe tardy, hath 
vented the Miſchief that was hatching againſt 


* 92 We 
VII. But ds muſt by no means allow an equal 
i to the Members of Civil States. "For 
here, if the Adverſary be a Foreigner, we may 
refiſt and repel him any way at the inſtant, when 
he comes violently upon us: But we cannot 
without the Sovereign's Command) either af. 
ult him whilſt his Miſchief is only in Machi. 
nation, or revenge our ſelves upon him after he 
hath perform'd the Injury againſt us; leſt we 
ſhoul, by this raſh and unwarrantable Proceed. 
ing involve our Country in an unneceſſary and 
an unſea ſonable War. And a much greater D. 
gree of Caution muſt be usd in our Dealings 
with our Fellow Subjects. For tho? I under 
ing to do me 
a Miſchief, or that he hath threatned me deſpe- 
rately in publick, this will on no account bear 
me out in aſſaulting him; but I am to inform 
againſt him before the Common Magiſtrate, 
who is to require Security for his Good Beha- 
viour. But if the Magiſtrate refuſe to inter- 


what means I can with the ſame Freedom, as i' 
I were plac'd under a Natura! State and Con- 
dition. Thoſe Moraliſts are widely miſtaken, 
who, as Grotias (b) ſays, maintain, that I may 
< lawfully. kill not only the Man who offers 
me preſent Violence, bur him to whom I ſhall 
© have diſcover to plot and 1 againſt 


* Witneſs, the Procurement of an Unjuſt Sen. 
© tence, or the like. Nor is the Abſurdity at 
all leſſen d by that Reſtriction which they add, 
if ether the Danger cannot otherwiſe be avoid. 
ed, or if we are not ſufficiently aſſur d that it 
cannot, Becauſe ſuch a Delay of Time as 5 
here ſuppos d, how ſhort ſoever, may put us on 
many good Ways of Redreſs and Relief; be- 
ſides the Variety of Accidents which may 
perhaps work our Deliverance. It is manifeſt, 
that theſe Authors ſuppoſe à Civil State, be 
cauſe in that only we can conceive ſuch things 
as Unjuſt Judgments, Accuſations, Witneſſes, 
Cc. For the * — of which Injuries, it 
we permit the Subjects to inflict Death, wha! 


— 


Ce) Add. Alberic. Gentil. de jure belli I. 1. c. 14. 
42 d e Philipp. 3. He who is 
ſtile State with me, has not yet attack'd me_with 

chaftiſe the open Attions of our bus to t by due 
| fore-hand with us, if we negle# to be ſo Winden. 

\ Arms, but who are diſcover d in any Plot aget 
_ really committed the his s 
ns with Fleets ur Armies, 


our Enemies, who aſſault us » 
Gentil, advoc. Hiſpan. þ 1. 0 9. Leges Wiſegoth. I. 9. tit. 4. c. 


6. 


Cf) For that of Exodws II. 14. only holds in a Civil State. 
and contriving Wiles for my Deſtructian; is moft certainly engag'd in 4 fl. 
bis Darts or his Spears. Thucydid. I. 6. We 
ſoment 
Bel. P 
their Neighbours and 


them too who by 


bt, not only te 
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occafion have we for Magiſtrates or for Laws? performing it, or elſe becauſe he ſees he is like 
No Man is in Danger ot being condemn d, if to loſe his Aim; as ſuppoſe his Sword is broke, 
he can prove the Accuſer guilty of Calumny and or his Piece hath miſsd Fire, or thor beſide us; 
Forgery. Yet, it being unable to make this ſo that at preſent he can hurt us no fafther, and 
out. he aſſaults his Lite, *twill be hard to ex. we have an 2 of retiring into a place 
cuſe him from the Legal Cenſure and Penalty of Safety. For the Revenge for paſt Injury, 
of Murther. But when a Man is already aQtu- and the Caution for future Security, belong to 
ally ſet upon, and reduc'd to ſuch Streights, the Care of the Magiſtrate, whom we are to ad- 
that he hath not Power or Opportunity to im- dreſs on thoſe Accounts (J). Whoever, enjoy- 
lore the Aſſiſtance of the Magiſtrate, or of his ing the Protection of a Civil Government, ſhall 
Neighbours, he may then make uſe of Extre- kill another beyond theſe Bounds and Condi- 
mities in repelling the Aſſailant: Yer the Rea- riots, under the Notion of Sel/f-defence, cannot 
ſon and Ground of his proceeding to ſuch Vio- be acquitted as entirely Guilrleſs. Whence we 
lence, muſt not be that he may. thus revenge 8 perceive how unrea ſonable the Aſſertion of 
himſelf for the Injury offer d; but only becauſe Old Baldus is, when he declares, if a Man 
he could not otherwiſe ſecure his Life from the chance to ſay io me, Ill kill you wherever I find 
imminent Danger. And therefore ſuppoſing you from hence forward, I may without incurring 
that Danger to be more eafily driven off, he can- any Penalty, take his Life by way of Prevention, 
not lawtully purſue the Aggreſſor, ſo as ro either in the midſt of his Threats, or whenever 
{trike or harm him in his Flight (7). - T can do it with moſt Convemence. For tho'I be 

VIII. It appears then from theſe Confidera- not oblig'd ro wait till he perform his Threats, 
tions, that under Civil Governments the Iine yet in a Commonwealth I ought to purſue other 
of making an anblameable Self-defence, is ſet ways of Safety than by killing him: Even when 
within very narrow Bounds, and indeed reducd it appears from the former Courſe of his Life, 
almoſt to a Point or Inſtant, yet ſuch as admits thaghe is not backward in making good ſuch 
ſome ſmall Latitude, and in which a ſlight ex- bold Reſolutions; which condition is by ſome 
ceſs will eſcape the Magiſtrate's Cenſure. And Authors added to mitigate Ba/dus's Opinion. 
therefore altho* an Underſtanding- Judge will IX. As to the common Determination that 
be beſt able to ſettle the Innocency of any De. this killing a Man in our own Defence is then 
tence, from the Circumſtances of the particular only Innocent, when we cannot poſſibly eſcape the 
Facts: Yet we think it may be aſſerted in Gene- Danger by other means, this is not to be inter- 
ral, that the exa& time when a Man may fairly preted in too ſtrict a Sence, but admits of a rea- 
deſtroy another in his own Defence, begins at ſonable Latitude upon account of that Pertur- 
the inſtant, when the Aggreſſor ſhewing plainly bation of Mind which ariſes from ſo ſurprizing 
his deſign upon my Life, and being turniſh'd and ſo imminent a Miſchief. For it is ſcarce 
with Strength and Weapons for the Execution, you that a Man under ſo terrible Apprehen- 
is already got into a Place whence he may per- fions ſhould be ſo exact in conſidering and diſ- 
form his Miſchief ; Allowance being only made covering all ways of —_— as he who being 

me for juſt ſo much Space as is neceſſarily re- ſet out of the danger can ſedately deliberate on 
quir'd for me to attack him in before he attacks the Caſe. Hence, as it is meer Raſhneſs for me 
me. For Example, if a Man is making towards to come out of a ſafe Hold to him who chal- 
me with a naked Sword, and with full Signifi- lenges me, ſo if another aſſault me in an open 
cation of his Intention to ſtab me, and I at the place, I am not ſtrictly oblig'd to betake my 
ſame time have a Gun in my Hand, I may fair- ſelf to flight, unleſs there be near at hand 2 
ly diſcharge it at him whilſt he is at 2 diſtance, Place of moſt ſecure Refuge, nor am I always 
and cannot yet reach me with his Weapon, be- bound to draw back from the Onſet. Becauſe * - 
cauſe ſhould he get too near me, my Arms I then turn my defenceleſs Parts to the Danger, 
would be of no uſe, And the ſame holds more and there is great hazard of tripping or falling ; 
ſtrongly in Relation to Bows and Inſtruments and befides, when I have once quitted my Po- 

of that Nature, which fignifie nothing at all, ſture of Guard, tis not very eaſy to recover my 

unleſs we give them full room and ſpace to ex- ſelf. Neither doth it render my Defence blame- 

ert their Force in. Again, ſuppoſe a Man ap- able, if I choſe to run the Hazard of ſuch Acci- 
proach me with full Deſign upon my Life, and dents rather than omit ſome Buſineſs, which 

is only arm'd with Piſtols or the like, whilſt was either a. part of my Duty, or which howe- 

I am furniſh'd with a longer Piece, I am not ver had a Liberty of aQting. As ſuppoſe, whilſt 
oblig'd to wait till he comes within Piſtol-ſhor, I am going to any Publick Place, ar my Af. 
but may —.— him with my Arms before he fairs, I kill a Man that ſets upon me in the 

can uſe his own. For this is what the Laws Ways I am not the leſs Innocent, becauſe if l 
call to meet a Danger in time, which is eflcem'd had ſtaid at home the thing had not happen'd, 

much better, than to revenge it after it bath ta- For the Publick Security would be ill uarded, = 
ken effett (c). The Continuance of this Time and our Liberty would ftand us in lictle ſtead, if 4 
for Innocent Defence is ſo long as till the Ag. we might not make uſe of it in oppoſing thoſe 
8 is repuls d, or hath retreated of ſudden Violences which others offer us, out of 

s own accord, whether repenting of the miſ- pure Malice, and wicked Deſign. 
Chievous defign in the very moment that he was There is no need of proving Balſamons Di- 
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ſtinction (n) to be ridiculous; 4 Man (ſays he) 
who kills another in his own Defence, is free 
from all Guilt if the other Perſon had firſt groen 
him a Mortal Wound, or the like Miſchief ; but 
if the Hurt that was-firſt offer'd him be flight 
and curable, the Slaughter of the Aggreſjor 1s 
then unjuſt, and he muſt anſwer for the Fatt. 
Much more pleaſant is their Nicety, who 
make it a Queſtion, Whether an Egualny . 0 
Weapons be neceſſary to the rendring a Defence 
Innocent. As it the Aggreſſors were ſo Gene- 
rous as conſtantly to give notice to the other 
Party, of their Deſign, and of the Arms they 
urpos'd to make uſe of; that they might have 
ifure to turniſh themſelves in like manner for 
the Combat. Or as if in theſe Rencounters we 
were to act on our Defence by the ſtrict Rules 
of the Common Sword Plays and Fryals of 
Skill, where the Champions and their We; 
are nicely match'd and meaſur'd for our 
Diverſion. | 
But it muſt be obſerv'd on thigMead, that 
the Plea of Self defence ſhall not excuſe or in- 
demnifie him, who being challeng'd ro meer in 
the way of Duc/, doth by ſo appearing put 
himſelf into ſuch a Condition, that he muſt ci- 
ther kill or be kill'd. For in the Eſtimation of 
ſuch a Fact, the Danger will not be confider'd, 
ſince the Laws forbad him to meet it; and 
therefore he will not only be guilty of Man. 
laughter, but will ſtand obnoxious to thoſe 
other Penalties which are particularly ordain'd 
againſt the Cuſtom of duelling. | 
X. There is one Enquiry commonly made 
farther on this Point, and that is whether it be 
lawful fora Man to kill another, who comes 
upon him not with a Deſign to take away his 
Life, but only to Maim him; provided the Dan- 
ger cannot be otherwiſe avoided. And here, as 
to a Natural State we may ſafely hold the Affir- 
mative Side of the Queſtion. For Nature hath 
inſpir'd us with ſo tender a Care to preſerve our 
Bodies whole and entire, that we cannot but 
make uſe of all ways and Methods for that pur- 
poſe ; and the Loſs of one Member, eſpeciall 


if it be of the moſt noble kind, is reckon'd al- 


moſt equal to the Loſs of Life it ſelf. Beſides 
Death is frequently the Conſequence of ſuch Bar- 
barous Treatment; and I have no Security but 
that the Villain will proceed to greater Mil- 
chief. Laſtly, as we have heretofore hinted, 
ſuch an Attempt declares a Man my open Ene- 

my, and conſequently gives me a Licence in in. 
" finitum, of acting againſt him. 

Nor do the Laws even in Civil Governments 
ſeem to engage the Subjects to ſuch; hard Condi- 
tions, as that they muſt rather ſuffer themſelves 
to be aim d, than uſe Extremities in repelling 


— CIS 0" 
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the Aſſailant: For ſince ſuch a degree of Pa. 
tience ſurpaſſes the ordinary Strength and Con. 
ſtancy of Mankind, twould look very rigid to 
require it, only in favour of a Malitious Rogue. 
But when ſuch an Injury is once actually receiv d, 
the Proſecution of the Malefactor is to be left 
entirely to the Magiſtrate. | 

XI. The Defence of Chaſtity is in almoſt all 


Nations eſteem'd equal to the Detence of Life, 


and doth in the ſame manner excuſe the Slaugh- 
ter of thoſe who attempt it. The reaſon of this 
Favour is grounded on the Natural Conſidera- 
tion that the Honour of Women is their chief 
Treaſure and Ornament: together with the re. 
ſpect had to the Weakneſs of the Fair Sex, which 
'*rwas convenient ſhould be guarded by all poſſi 
ble means from Violence and Abuſe (2). Even 
in Civil States, as the Legiſlators might very 
reaſonably appoint Capital Puniſhments for Ot: 
tences of this kind, ſo they might farther give 
a Liberty to all Honeſt Women, to uſe Extre- 
mities in their own Defence, upon Danger of 
loſing what 'tis impoſſible for them to recover, 
and tor which no Reparation can he made them. 
Amongſt the eros, as Mr. Selden (o) tells us, a 
Man was allow'd to kill another, not only in 
his own Detence, but in the Defence of a third 
Perſon if unjuſtly aſſaulted, whether with te. 
gard to Lite, or to Chaſtity of either kind ( p ). 
And thus the Sentence of C. Marius was highly 
applauded amongſt the Romans, when he not 


only abſolv'd but crown'd the Sold ier who had 


kill'd his Nephew a Tribune, or Colonel in the 
Army, for ſolliciting him to an Unnatural De- 
bauch (9). St. Auguſtine (r) hath a Bay ing, that 
the Holingſi, or Purity of the Body is never lo, 
whilſt the Puriiy of the Mind remains, th the 
Body ſuffer Violence (c). But it follows no more 
from hence, that forcible Raviſhers are not to 
be repelPd with Extremities, than that becauſe a 


Good Man is tranſlated by Temporary Death to 


Eternal 2 therefore he ought not to de. 


fend himſelf with Violence againſt a Villain who 
attempts his Life. 
'Tis obſervable what Ly, (t) that 


the Attic Laws decreed a ſeverer Puniſhment 
againſt him who perſuaded a Woman into an 
unchaſt Compliance, than againſt him who com- 
pell'd her by meer force. The Reaſon we find 
ſubjoin'd, becauſe (ſays he) Man who'commits a 
Violent 7 is ſuppot d to be hated by whom be 
abuſes. Whereas thoſe who by Flattery and Inj: 
nuations tempt Women to their Deſires, do ty 
this means gain a greater Intereſt and Authcrit 
with them than their own Husbands, and aa. 
quently have the whole Family in their power and 
diſpeſal : beſides the Inconvenience of confounding 
the Childrens Birth, and hindring all Diſtincfion 


— 


* Mention d by Sichard ad C. Cod. 
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| only by the Abuſed Party, but by the Father, Brothers, or Children. 


| | () Ad Epiſt. Baſil. ad Amphiloch. Can. 43. 22 
7 Quintilian, Declam. 349. Tou have drawn a Virgin into as great an Injury, as War it ſelf could have offer d. 
| —;.-- O) Lex Wijogoth. I. 3. tit. 3. 0.6. Conſtitut. Sicul. 1. I. tit. 22. 
q) Pluterch. Mario, Plato de LL. I. 9. He that hath debauch d a Young Perſon of either Sex, ſhall be lawfully Kill d, % 


(+) -De Civitate Dei. I. 1. C. 18. 


2 Add. Gratian. Cauſ. 32. qu. 8. c. 1, 2,3, 4 Plautut Ampbitry. Haut promeruit quamobrem vitio verterer; mea vi ſrballa 


Mens. Impudicam facere nee caſis ſolet. 


facere. Ten can t lay to ber Charge, what ſhe did pon my Campulſian. Senec. Hippolit. 
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-t ween thoſe who came lawfully, and thoſe who 
_ 5 into the World (u). 5 
XII. Tis another famous Queſtion, whether 
the Danger of receiving « Box of the Ear, or 
ſome ſuch ignominious tho {light Injury, will 
excuſe the killing of a Man in our own Defence. 
And Grotis's Deciſion () makes it not 10 be re. 
gnant to Expletive Fuſtice. The Sence of which 
xpreſſion is this, that ſince Expletive Juftice is 
ually violated by denying one that which he 
had a perfe& Right to poſſeſs, or by bringing ſome- 
what on him which he had likewiſe a perfect 
Right not to ſuffer, when a Perſon” is killd for 
oftering an Injury of this Nature, there can be 
no Complaint made that a Breach of Expletive 
Juſtice hath been committed upon him. For he 
who firſt makes an Attempt of any Miſchief 
againſt another, retains no Right why the other 


ſhould not praceed to Extremities in returning 


it; or, (what comes to the ſame thing) gives 
the other an Infinite Right of oppoſing him; tho 
other Conſiderations may frequently hinder the 
injur'd Party from a full and rigorous uſe of this 
Right. Nor will it ſignifie any thing to _—_ 
that in ſuch Returns that Equality is neglected 
which juſtice commonly requires. For that 
Equality is chiefly concern d with the Exchanges 
of things, and the diſtribution of common Goods. 
But Evils, which by way of War, are mutually 
offer d, cannot be exactly reduc'd ro any ſuch 
meaſure, nor is it neceſſary they ſhould. As for 
Grotius's Remark, that the Degree of hurting in 
War ſhould. be ſtated according to the manner of 
Reſtitution and Reparation in \Croil Damages, 
there is good Reaſon for this Limitation to it, 
as nearly as we can: And then that Moderation 
doth not ariſe from any Right inherent in the 
Enemy, but from the Generofity and Courage of 
x; 7 N Grotius adds, __ oak 405 not 
of it ſelf require our patiently ſuffering ſuch an 
Afﬀront, in — of BY on who offer d it; 
tho the Doltrine 4 the Goſpel doth indeed forbid 
the Repulſe of ſuch Attempts by violent means. 

For our parts, we have already ſhown, that 
in a Natural State, 'a Man cannot be requir'd to 
bear even a light Injury, (eſpecially if it be con- 
tinued) without endeavouring even by the ut- 
molt Violence to keep it off. And we read that 
the moſt Holy King David, for an Affront put 
on his Ambaſſadors, rais'd a War, to almoſt 
the utter Ruine of a Nation (x). _ 

But *ris very doubtful, whether in Members 
of a Cuil State, the ſame violent Procedure is 
excuſable. It is indeed in common Judgment a 
moſt high Afﬀront\to receive a Bax on the Ear, 
and the Reaſon of this Opinion amongſt many 
of us Europeans, ſeems to be, becauſe we treat 
our Servants in this. manner, and other Inferiors 
plac d under our Diſcipline. And hence tis a 
Cuſtom in ſome Faces, when Perſons are firſt 
allow'd the Uſe of Arms, or come out of their 
Apprenticeſhip, and the like, to give them a 
Box on the Ear in formal manner, to put them 
in mind of their former Condition, and to let 
them underſtand, that they are above ſuch 


et 


Treatment for the future. Therefore to offer 
ſuch an Affront, highly diſgraces the Sufferer, 


and ſuppoſes him to be unworthy of bearing 
Arms, or of being reckon'd amongſt Free and 
Gram Men Bur here we muſt obſerve, that 


ch a Blow never appears ignominious and dif. 
aceful, but when it is given before the other 
arty prepares for Refiſtance : For thus Slaves 
and Children are beat without the Liberty of 


Oppoſition. Therefore thoſe who fall by mu- 


tual Conſent to Fiſty Cuffs, and deal freely with 
each others Face and Head, can on neither fide 
complain of an Injury of this affronting Nature. 
Nor is it eaſy to conceive how a Man that bears 
Arms, and is preparing to uſe them for his De- 
fence, can be capable of receiving a Blow under 
the ſame Notion and Aggravation of Contempr. 
Beſide tis a great Miſtake, to fancy that a Man's 
Honour is really impair'd by ſuch a Trifle; for 
Honour would be a moſt fragile and a moſt pre- 
carious Good, if *twere in the Power of every 
ſaucy Fellow to diminiſh and to infringe it. And 
as for the Contempt which is ſhown in ſuch an 
Action, this may be either quite taken off, or 
however eafily repaird by the Magiſtrate, by 
ſetting a heavy Fine on the Offender, and by en- 
joining him farther to perform in Publick ſome 

cks of Honour and Reſpe& to the Perſon 
whom he hath injur'd. Nor is the Vulgar No- 
tion of any Weight, which fancies the Courage 
of Men, and eſpecially of Soldiers, to be inda- 
mag'd in its Character by the receiving theſe 
kinds of Affronts; and that therefore their Cre- 
dit muſt be vindicated by Sword and Duel. For 


that Man ſhows ſufficient Teſtimonies of his 


Courage, who bravely maintains and diſcharges 
the Office affign'd him by the State. And there 
are much more noble and more ſhining Occaſions 
of exerciſing Valour, than, contrary to the Laws 


of Reaſon and of our Country, to purſue an 


immoderate Paſſion, or to engage in the Hazard 
of an unneceſſary and unprofitable Combat. Yet 
if, as it commonly falls out, upon the offering 
of ſuch.an Injury, Swords are immediately drawn, 
and the Man who thus began the Fray happens 


to be kill'd, or deſperately wounded ; tis reaſo- 


nable that the other Party ſhould have his Pe- 
nalty mitigated, upon account of the high Pro- 
vocation. But tis an intolerable Paradox which 


ſome maintain, that a Man may fairly kill ano- 


ther not only to avoid an Affront of this kind 
but even after it hath been actually given, and 
the _ who offer'd it is fled, for the Recovery 
of his Honour. | 

Me may add to theſe Obſervations, that tho 
the Rate and Eſt imation of things is not to be 


derermin'd by the Multitude, but by the Judg- 


ment of Wile Men, yer if in any State the Re- 
ceipt of ſome particular Injury is attended with 
extraordinary Scandal and Diſgrace, there ought 
to be a moſt ſevere Puniſhment ordain'd againſt 
Delinquents in this Point; in as much as all 
Men have not Philoſophy enough to put up theſe 


( Liban. Declam. 2. It is a much greater Mieledneſi to temrt and entice a Maid to be conſenting to her own Abuſe, than to injure 


( La. c. f. 5. 10. 


— 


which 


Ar * 33 
- * . * 5 
A - 


- provoking Indignities z and becauſe it would be | 
inconſiſtent with the Characters and Stations 
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which ſome Men are to maintain in the Com- 
monwealth, ſhould they be expos'd to the Con- 
tempt and Deriſion of the meaneſt Subjects. The 
Magiltrate then hath little Reaſon to be angry, 
it negletting or refuſing to give redreſs in Com- 
plaints on this Score, a Man aflerts his own Ho- 
nour by what means he can, tho' only accord ing 
to the Opinion of the Vulgar, ſince the ſame 
Opinion would otherwiſe load him with ſo much 
Reproach. Therctore thoſe Governours who 
would effectually ſuppreſs all Duels and Private 
Combars, ought to enact the moſt grievous Pe- 
nalties againit choſe who ſhall ofter ſuch a Blow 
or other Attront, as is reckon'd ignominious in 
the Opinion of the particular Country. For 
the courlz and manner of Civil Lite will not 
| bear that retin'd Philoſophy of Grotizs ;, ſince 


tionour is no more than an Opinion of Excellence, 


and the Sufferer of ſuch an Injury ſhows himſelf ' 


excellently Patient, his Honour is rather increas'd 
than impair'd (py). 

XIII. From what hath been ſaid it may like- 
wiſe be underſtood, whether in caſes ot Aſſault, 
4 Man is oblig'd, it he can conveniently, 70 be- 
take bimſclf to flight; ſo as that the Slaughter 

of the Ailailant is never juſtifiable under a Poſſi- 
bility of running from him. Now here it is 
plain, that in a State of Nature, the Aggreſſor 
hath no Righr, by which the other Party is 
bound to decline his Violence in this manner, 
rather than oppoſe ir. And the Reaſon why a 
Man (under this Natural Condition) ſometimes 
chuſes rather to fly than fight, is not out of an 
favour to him who ſets upon him, but becauſe 
he thinks it moſt convenient for his own Affairs 


(=). Diſtin& Nations and Kingdoms are fer, 
we know, in this Natura/ State towards each 
other: And who will ever maintain, that when 
one King 1 invades the Realm of another, 

rince is oblig'd to ſave himſelf it 
poſſible by flying; tor fear he ſhould kill ſome 


the _ 


of his Enemies by making Reſiſtance. 


But under Civil Governments, we are to fly, 
if we can with Convenience, rather than take 
away the Aſſailant's Life. Nor can ſuch a flight 
be ar all Baſe or Ulnworthy of a Man at Arms; 
in as much as. it is not undertaken out of [dle- 
neſs or Neglect of Duty; and becauſe Reaſon 
can never think this a tit occaſion of _— 


my Valour, when I only kill a Fellow-Subj 


without any neceſſity, from whom the Magi- 
ſtrate could have ſufficiently ſecur'd me. We 
added this Reſtriction, if we can with Conve. 
nience, becauſe (as hath been already hinted in 
part) we are not always oblig'd to retreat and 
to turn our Backs, ſince we thus expoſe our ſelves 
to a greater danger of Wounds and Miſchief, as 
well as to the additional one of Falling; and 
fince a Man who hath once betaken himſelf to 
his Heels, if he meet with a Stop, or if the Ag- 
greſſot happen to overtake him, cannot eaſily 
recover himſelf into a Poſture of Defence. There- 
fore in caſe there be not a place of fate — 


near at hand, he doth not tranſgreſs the bo 


of Innocent Self-defence, who oppoſes an Aſſail. 
ant Breaſt to Breaſt, rather than he will lay 

himſelt open to his Violence, by running off on 

a Diſad vantage. 

Laſtly, Groſ ius hath done well to cenſure thoſe 
Authors, who allow that we my /uwfully kill a 
Alan who hath ſaid any ſuch thing of us, as we 
think will injure our Epi and Charatter with 
good Men. For, if the Man hath ſpoken falſe 
have we not many more convenient ways of 
wiping oft the Calumny? And if he hath ſaid 
nothing but Truth, muſt we ſtudy the Conceal. 
ment of one Sin by the Commiſſion ot another? 
How much better is Plato's Law, If a Alan kill 
a Slave who hath not injur'd him, only out of fear 
he ſhould diſcover ſome baſe Attion, or on the like 
account; be ſhall undergo the ſame Penalty as if 
he bad muri her d a Free Subject or Citizen ; 

XIV. All this ſeems plainly enough deducible 
from Reaſon. But many raiſe a Scruple about 
theſe Doctrines, in regard to the peculiar Tem. 
per and Genius of Chriſtianity, aſſerting that 
alcho' it be indeed Jawtul to kill a Man who 
unjuſtly attempts our Lite, yet *tis an Action 
more Praiſe worthy to loſe our own Lite in ſuch 

a caſe, than to take his. Becauſe he thus dy. 
ing in the Commiſſion of a Mortal Sin, incurrs 
the Danger of Damnation: And that it is not 
conſiſtent with Juſtice to rid our ſelves of a leſs 
Evil, by bringing a greater on another Man. 

Now, tho' the Solution of this Difficulty doth 

not 2 fall under our Buſineſs; yet, we 
think the Maintainers of this high Notion would 
do well to confider, that in the Conſternation 
ot Danger, and in the Hear of Fighting a Man 
hath little leiſure for a nice Reflection on ſuch 
Reaſons; in as much as all his thoughts and Fa- 
culties are taken up with conſulting how to 
ſave him from preſent Death. Again, the Per: 
ſon who is thus aſſaulted is not always ſo well 
prepar d, as not to need ſome farther time for 
compoling his Mind and Conſcience, and for 
making up bis Bundles before he takes his long 
Journey, as Varro ſpeaks. Beſides ir doth not 
g_ very probable, that I ought in this eaſe 
to be more ſollicitous for the Soul of the other 
Man, than he himſelf is: And therefore if be 
neglecting this great Concern invade my Lite, 
ought I to pay ſo precious and irrecoverable a 
Ranſom, tor reſcuing him from one Danger of 
incurring ſo ſad a State (a)? For it is very doubt. 
ful whether, if I ſhould now ſpare him to my 
own Ruine, he would not for all my Charity, 
ſtill deſerve and ſtill meet with the ſame terrible 
Sentence. *Tis a Maxim vulgarly known, that 
no regard is to be had to ſuch a Danger as 2 
Man throws himſelf into by his own Default, 
and from which he may deliver himſelf if he 

leaſes. Now in the caſe before us, provided 

e draw off or forbear to treat me in this inju- 
rious manner, the Danger to which he expoſes 
his Soul, ceaſes as to the preſent matter. And 
doth not this Opinion allow greater Favour and 
Indulgence to Wickedneſs, than ro Goodneſs, 
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ſhould oblige us to the putti 


both together 
 N 


cannot thence be agen ire firſt t 
help our Neighbours Beaſt out of the Ditch, if 
our own be in the ſame Condition; or that we 
are oblig d to give ſuch an Aſſiſtance, 17 55 the 
Buſineſs we mutt negle& for that good Office, is 
of more Conſequence, than the ching we thus 
endeavour to ſave or reſcue for another. And, 
befides all rhis, it may very fairly be queſtion'd, 
whether a Perſon who aſſaults us in a violent 
manner, ought to keep the Title of a Neighbour, 
as the Word ſeems to be meant in-our Saviour's 
Command (e). 8 eee 
Laftantizs Oo? hath cenſur'd T/ly for deſcri- 
bing a Good Man to be one that doth"good to as 
many 4s 2 jr and that burts no Body wnleſs 
provo d. what a moſt excellent and a my true 
Sentence (ſays the Father) hath be ſpoil d by. the 
Addition of. two Words ! For what occaſion bad he 
to ſay unleſs. Provok d? If 4 Good Man may this 
burt another when be it provoꝶ d, the 1 er: 
ing that hurt, twill make him loſe his Chara 
end Name. It not being leſs Evil to return an 
Injury, than at \firft to grove it. For whence ariſe 
2 7 and the mages 7195 we bee 
| amongſt Men, unleſs from: this Miſcarriage, 
that 8 54 7 . 5g 2 s occaſions ſo 
many Jempeſts in the World £ Whereas, if in 
72 the ſame Wickedneſs we would make uſe 
Patience, than which there is no truer Vertue, 
and none more worthy of Human Nature, we 
ſhould as eſſectually extinguiſh the ill Deſign, as 
if we were pouring Water upon Fire. But indeed, 
- 5 the Impatiency of the Injur d 72 is fre · 
quently the occaſion of unneceſſary Combats, 
which might with Convenience have been avoid- 
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d, od; ſo on the other, 
ules, ible in the Cure 


the Apprehenſion of ſo. imminent. Da 


Sævitia — mori. 


hand Patience, is not always 
majlivle in the Cure of Malice and Villany.. 
Nor doth the Vertue, which undet, that Name 
is ſo highly recommended to Chriſtians, equally 
hi up all Injuries. 

omiſcuouſly, without Difference and Diſt 5 
jon. He that defends himſelf in a La 
manner, doth not act directly for the hurt of 
another, but for his own Preſervation : And he 


who repels a Wrong is not Injurious, but he who 


offers ir. Tis one thing to exerciſe an unblame- 


able Defence, and another thing to proſecute an 


unmerciful Revenge: The latter may be as great 
a Sin as the firſt offer of an Inver. but the for | 
can never fall under ſo hard a Cenſure. 


| = farther, thoſe who maintain that in Caſes 


of this Nature it is more commendable zo be ill d, 


than 70 Kill, add this Exception, Unleſs the Par- 


ty aſſailed be a more uſeful Perſon than the Aſſail. 
ant, As if it were always poffible for me aw 
at N00 ,.On t Langer, to 
weigh my Abilicies nicely. with thofe of the 
other Man, and to determine whether the World 
would have more occaſion for his Service than 
for mine. This is beyond Diſpute, that he on 
8 the Safety of many depends, and whoſe 
fice or Duty it is to keep off Violence from 
others, ought not to reſign his own Life for the 
ſp Ing, 20 unjuſt Invader; tho? he ſhould be of. 
o pild a Diſpoſition as with Piſo in Tacitus (g) 
to think it a great a Miſery, 1% kill another as 
to die bimſelf. | And the Reaſon, is evident, be- 
cauſe by throwing himſelf away, he betray'd 
the Safety of ſo many other Perſons. This is the 
Caſe of thoſe who e way 
of Guards, as likewiſe of Princes, of Generals 
and other Commanders, whoſe Deaths are ;uſu- 
ally attended with ſo wide a Ruine, and to whom 
we may apply that Saying of Lucan. 
Cum tot in hac anima populorum vita, 81 
Pendeat, & tantut — hoc fibi feat al, | 
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Since one Dear Life enſures and guards us all, 
* _ the World's great Head the World muſt 
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Twere Cruelty to court your Fate (b). 


But it cannot be hence inferr d, that ſuppoſing 


2 Man to have the Lives of none ot of very few 


0 ding, on him, ſuch an one may not fairly 
n Aſſailant, who is perhap "of apa Ser- 


vice to the Publick, or in whoſe Life the Intereſt 
of more Perſons are energy. Pb af this rate, 
a Man who is either Unmarried or without Chil- 
en, muſt in no caſe kill an Invader, who hath 
Family, for fear his Wife and Children ſhould 

e left deſolate and in want. But if the Affection 
and Concern for theſe Relations could not hin- 
der the Injurious Party from attempting his Vil- 
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&c. 1 by the Term of 
Qu. ot. l. IX. c. 6. 


c) Vid. I, Sammel XVIIL 1. 
for me to wiſh, that my Friend and I ſhould each of us prefer t 
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(4) Vid. II. Corinth. VII, 13. Cicere. 
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dan oe in unnatural a Deed. But if upon the Works of Peace. The Scholialt on the 0re- 
7 1 mult of Sedition, or che /ike occa- fer of Euripides informs us, that twas an an- 
cient Cuſtom amongft the Greriant, for rhoſe 


vir kits bis Brother to 2 pv him. 
his Violence und Aſſauſt, be fhatl be 
e eee, if be bad ſlaughter d an Ene. 

As for the Additional Clauſe, * a Slave in 
bis own Defente Kilt a Free Man, be fhall be ol. 
noxious 10 the ſum Penalties as d Paracide, this 
was not the of the Law. giver, but of the 


Ape 

v. From na hath been oblerv'd on this 
Head it ap that a Slaughter cotbmittec 
within Ss Jof Bounds of Se 


not taint the Jt Pour with any real B or 
Guilt, and confequently 7 fender him ob- 
noxfous to any Punifhiment. And that it is 


to be ank d 2 am i thoſe Actions, which, 
they are in themfelyes finful, yet In Yates 
r with Impuiit yy, 2 account of the vio- 
lent thd almoſt unavoida of Paſſion: 
As when they: altow the H to kk the A. 
dulteter (4). If therefore in any Places fame Pe of 
ma iattdh bath been the Actots 
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or 
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Ut 


t Defence, doth phuneg, 


who kill'd a oo ore a juſt Reafon, immedi. 
arely ro ſhow their Aden to the Jun for a 
Token of their Imocence; as defiring him to be 
Witnefs of the Fact, who; in their Opinion, 
over lobd ant over heard all things. ne be. 
fides this Formality, they applied fore mſn 
of Years Ba on, ant were oblig'd to undergo one 
niſhment (n. And we learn farther 
from Demeſthener, en the Scholiaſt Ariſto 
that ar Athens When a Man had ki I's 
another, and pleaded to have done it Juſtly, the 
Cauſe was tried in a peculiar Courr, call'd the 
1 with allufion to the Oracle of 4- 


Follo dt Delphi. Amongft the Erhiopiant who- 
ever Had ſlain a Man in voluntarily itred his 
2 ift ſuch time as the Gymng age s had 


d inr by theit Ceremonies (7). And we 
Tal DE in Fo in Vigil declaring in * to 
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d 2 Me bilo. helio ſanto en & cede recent 


os fond wine / 


mat nefas,; donee 
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and of Nations. 153 


*he Buſineſs in hand, or if it be, may deſerv- 
4 fl under the Cenſure of unreaſonable Se. 
verity. De Mornay (p) tells us, that tis reli- 
gouly obſerv'd by the Judges in France, ſcarce 
ever to abſolve Perſons-in Cauſes of this Nature, 
without enjoining them at the ſame time to be. 
ſtow 45 Largeſſes upon the Poor, and 
ſometimes 10 be at the Charges of Chriſtian Sacri- 
fices or Propitiations for the Soul of the Farty 
kilPd, And tho” the latter part of this Cuſtom 
ſmells too much of Superſtition; yet every good 
Man hath reaſon to be deeply afflicted and con. 
cern'd, when he is put under the Neceſſity of 
depriving another of Life, by any ſuch unfortu- 

te Mcans. REO 
XVI Indeed, the Defence of Life, of Limbs, 
and of Chaſtity, as of Irreparable Goods, ad- 
mits ſo large a Degree of Favour, as to ſtand 
exempted from one of the Poſitive Divine Laws, 
and to be conſtrued as no Breach of the Sab- 
bath (2): For thoſe who maintain'd the contra- 
3 ry Opinion are not without reaſon ſcoured by 
5 Plutarch and Agatharthicicles, as Faſephus ob- 
1 ſerves in his Antiquities (r). And therefore tis 
ſtrange that the ſame Author in his firſt Book 
againit Appion, ſhould celebrate as worthy of 
all Commendation that Act of the Jets which 
we read of in the Hiſtory of the Macchabees, 
whilit refuſing to make Reſiſtance on the Sab- 
bath Day, thcy.preferr'd this Command of GOD, 
to their own Lives, and to the Liberty of their 

Country: Unleſs he is to be underſtood as ra- 
ther praiſing the Good Intention, than the Deed 
it ſelt. 

But in Reference to the Defence of things or 
| Goods, which as they may be reſtord or com- 
a nſated, ſo they ſeem not all of them abſo- 
1 — neceſſaty to Man's Happineſs, it will bear 
a Diſpute whether theſe may be preſerv'd and 
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Judgment and the Cuſtom of all Nations is ma- 
nifelt in this Point, whilſt they allow Men to 
fight for their Goods and Poſſeſſions even to the 
Slaughter ot thoſe who wrongfully invade them. 
It is plain likewiſe, that moſt Wars engag'd in, 
not for the ſake of deſtroying Mens Lives, but 
of winning their Lands or their Wealth. And it 
would be reckon'd a very pleaſant Humour in an 
Enemy, if to hinder himſelf from being oppos'd 
by violent means, he ſhould make Proteſtation, 
that he came not to kill but to rob. Thus much 
therefore is certain, that he who is kill'd in the 
Attempt of plundering or of waſting another 
Man's Goods, hath no Injury done him: Tho 
in other reſpects, thoſe Goods do not bear an 


Way, * 


ſecurd by the Uſe of Extremities (s). The 


the Subje 
bers then of a 


equal Proportion to the Lite ot a Man. For in 


a Natural State, he who offers any kind of lin- 


jury with a malicious Intent, immediately be- 
comes an Enemy; and then he can have no Right 
inherent in himſelf to forbid the uſe of the ut - 
moſt Extremities againſt him. And fince ano- 
ther hath no more Right to invade my Poſſeſſions 
than to aſſault my Lite, Thave certainly an „ — 
Licence and Power to defend them both. Beſides, 
ſince Life cannot be preferv'd without a Com- 
petency of Goods, he that goes about to rob mg 
of theſe, doth. by Conſequence endeavour to de- 
prive me of hat. And indeed, it is clearly evi- 
dent, that the Security and Peace of Society and 
of Mankind could very hardly ſubſiſt, if a Liberty 
were not gfanted to repel by the molt violent 
Courſes, thoſe who come to pillage our Goods, 
for which Men have commonly a very great 
Love and Concern. 

Thoſe who have tormented themſelves in main- 
taining the more rigid fide of the Queſtion, build 
chiefly on two N firſt that a juſt Pu- 
niſhment ought always to be ſo equal to the 
Crime, that the guilty Perſon be not depriv'd 
of a greater Good than what he attempred to 
hurt or to deſtroy in another. The falſeneſs of 
which, we ſhall elſewhere make out. Secondly, 
that the Hurts which we offer to. an unjuſt In- 
vader in defence of our ſelves and of our Poſſeſ- 
lions, are Puniſhments in a proper Sence, and 
conſequently ought to be ſtated by the Rules of 
Vindicative Juſtice. But this Hypotheſis is no 
truer than the former. For all Puniſhment pro- 
ceeds from a Superior againſt a Subject by Vir- 
tue of his Sovereign Right; and the of it 
is meaſur'd with reſpett to the Publick Good. 


But Defence is a thing of more ancient date than 


any Civil Command; and chiefly r a- 
mongſt thoſe, neither of whom are ſubject to the 
other; and is moderated with regard to our own 
Safety, and to the neceſſity of Self. preſervation. 
Indeed amongſt thoſe who live under the ſame 
Civil Government, the Liberty of Natural De- 
fence is very much reſtrain'd. Becauſe rhe in- 
ward Tranquility of a State could not ſubſiſt, if 
a; were to return Hoſtilities to each 
Injury or Aﬀront. The Mem- 
Community may ſo far only make 
uſe of Violent Defence, as it is not-taken off or 
forbidden by the Genius of Civil Society, or b 
the Laws of the State. And the Laws of mo 
Places, tho they allow one Subject to repulſe 
another who invades him, by offering a greater 
Evil, than the Invader defign'd againſt him (t); 


other, for ev 


yet according to the regular Courſe of Proceed- f 
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() Such was the | 
Jence of Goods, which this other Perſon, was taking or carrying 
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7 Vid. I. Macchab. 1. 32, Nc. eph. Antiq. I. 12. c. 8. (7) L. 12. C. 1, Add, 
E, ) BirZally 1 lexander in 
Plutarch, What occaſion is there, Alexander, that you and I muſt needs quarrel 
Water nor of our Food, which are the only two things that Men in their Wits think, worth contending far. 
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For, Life alone's th Irreparable Loſs ; 
Breaches of Fortune have an ealy Cure. 


Athenian Law mention d by Demoſthenes (advetſ. Ariſtocrat. 
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oye of what Taxilles ſaid to 4 
fight ; ſince you neither came to rob us of our 
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ordaining, that be who kill'd another in de- 


by Violence, not be chargeable with any Guilt. 
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Laws of Nature aud of Nations. 


ing, they would not have private Perſons apply 


Extremities, in oppoſing ſuch Injuries as are le- 


vell'd only againlt things that may be reſtor'd 
or repaird. In as much as ſuch Reparation or 
Reſtitution may eaſily be procur'd by the help 
of Government; whereas when there is no Go- 
vernment to interpoſe, Men cannot be forc'd to 
make Requitals, but by War. There is no need 
then of being ſo ſolicitous with Gf () 10 
enake up the Inequality between the thing invaded 
and the Life of the Invader, by our Favour to the 
Defendant, and our Hatred and Rigour againſt 
the Guilty Party. Unleſs we join with Becler 
in his Explanation of the Place, and ſay no more 
than this, that ſince in a Cauſe or Action of this 
kind, ir is generally very difficult to determine 
hat was done within and what beyond the due 
unds, it is not repugnant to Natute, that we 
turn our Favour on the fide of the Perſon who 
ſufferd, or was likely to ſuffer the Damage, and 
our hatred upon the Plunderer or Thief; that 
is, when the Caſe is doubtful we may fairly 
ardon in the former the Death of the latter. 
fo Civil States therefore it is ſufficient, that a 
Man do not exceed the Limirs of Defence, ap- 
inted by the Laws of his Country. And yet 
if he ſhould tranſgreſs theſe Meaſures, he doth 
no Injury to the Invader, but only is guilty of a 
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this caſe, nor for the ſake of the Robber or In. 
vader, but partly becauſe I would not give 
ſelf ſo much Trouble about a matter of 10 flight 
Concern, and partly becauſe I would not ſeem 
Narrow-ſpirited and Covetous, by reſenting to 
ſo deſperatea height ſo inconſiderable a Damage, 
XVII. It may be proper for us on the preſent 
occaſion, to reflect on that moſt Noble Law. 
giving Licence to kill a Night Robber, but not 
one that comes in the Day- time; which we read 
in Exodus XXII. 2. and which hath been ſo of. 
ten imitated in the Grecian and the Roman Con. 
ſtitution (w). Now the Reaſon of ſuch Diſtin- 
Ction we take to be this, that in the Day we 
may eaſily ſeize the Thief and recover our Goods: 
whereas in the Night, he may flip from the 
Houſe undiſcover'd; it being difficult to know 
him in the dark, or if one Perſon ſhould chance 
to have a Knowledge of him, yer this will not 
convict him, unleſs which cannot be done with. 


out great Trouble, more Witneſſes are call'd out 


of their Beds. But in this Opinion, there is one 
thing which ſtartles moſt Men, and purs them 
ro ſome Lols and Difficulty ; for they are apr to 
argue thus, ſince the Laws which make this Al. 
lowance do not decree a Capital Puniſhment à. 
gainſt Robbers, it looks like an Abſurdity, that 
private Perſons ſhould be indulg'd with a Li- 
cence of proceeding farther in theſe Caſes, than 
the Sovereign Power thinks proper for it ſelf to 
do. In anſwer to which it may beobſerv'd, that 
all thoſe Laws concerning the Puniſhment of 
Thieves, do ſuppoſe the things ſtollen to be fe- 
ſtord or compenſated, upon the Apprehenfion of 
the Felon, And in order to this, they judg' 
the giving of two fold, or ſometimes of four. 
fold to be ſufficient; according to the different 
Cuſtoms of particular Commonwealths. But it 
doth not hence follow, that therefore rhe ſame 
Laws in Caſes where Reparation was not to be 
had, could not fyrniſh the Subject with ſome 


— 


— 


(a) L. 2. c. 1. f. 11. (w) Thus the Law of Solon recited by Demoſthenes, (contra Timocrat.) If any one, in the Dy- 
time, ſteal above Fifty Drachmz, all Perſons are impower'd to bring him before the Court of the Eleven. But if he ſteal in the 
Night, whatever the Value be, it ſhall be allowable, either to bring him before the Fudges, or to purſue, and wound, or hill him. For 
which, Ulpian the Rhetorician, gives this Reaſon, In the Day we may call for Aſſiſtance, which in the Night cannot ſo well be had. 
So Plato de LL. I. 9. He that kills a Thief entring his Houſe in the Night (hall be blameleſs. The ſame we find in the Roman 
Twelve Tables. Tho' as to this, Caius (1. 4. $. 1. D. ad I. Aquil.) affirms, that the Roman Law doth indeed permit 4 Man to 
kill the Night Thief, but then it obligeth him to give Notice of it ty crying out. The latter part of which Aſſertion, Fac. Godefredus 
(ad LL. VI. Tali) obſerves to be a Specimen of Tribonians Mild Diſpoſition, in as much as that there was no ſuch Clauſe origi- 
nally in the XII. Tables appears from Cicero Orat. pro Milon. The XII. Tables (ſays Cicero) allow the killing of the Night by 
any means le, but the Day- Thief only if we defend himſelf with bis Weapon. NM. Senec. I. 10. Controv. ult. Ibe Law which 

permits the killing of the Night-Thief any way poſſible, doth not ſpeak of him as condemned, but as ſurpriz'd in the Fuck. Gell. I. 11. 
c. ult. when he reports that Draco made Theft Capital, and Solon ow Double Reſtitution ; adds, that the Roman Decemviri 
took the middl way between the Severity of the former and the Mildneſs of the latter; then only permitting a Thief, taken in the 44, 
te be kill'd, if either the thing annex d in the Night ; or if, being the Day-time, he defended himſelf with his Arms againſt the Diſ- 
coverer. As for the Sign of Crying out, the XII. Tables requir'd it only in the Caſe of the Day-Thief when he foucht in his 
own Defence. Si luci ſurtum faxint, ſi ſe telo defenſint, quiritato, endoq; plorato : Poſt deinde 7 caſi eſint, ſe fraude eſto. Comp. 
L 3. S. D. ad L. Aguil. where the Term eque is mollified by Tribonian. Yet it is not improbable, that in Courſe of time, aud 
upon the Authority of Wiſe Men, that ancient Law was plainly mitizated, as Cujacius allows, I. 14. Obſerv, 15. This appe2's 
from Vlpian |. 3. ad Edict. whoſe Words are fully recited in the Compariſon of the Fewiſh and Roman Laws, firſt publiſhed by 
Peter Pithems. Which are maim'd as we have them in I. 5. D. ad L. Aquil. (Add. J. 9. D. ad L. Cornel de Sicar.) The reaſon 
of which Alteration perhaps might be, that it was a Practice ſometimes with Villains to ruſh out of their Houſes and wurther 


Perſons, and tien pretend that they found them in the Act of Thievery. As likewiſe, becauſe Houſes which arc ſtrongly 
built, and ſtand thick together, cannot eaſily be robb'd without the Maſter's Negligence or at leaſt .cannot afford R 
frequent Opportunities. (Comp. Juſtin. I. 2. c. 2. . Whence Cujacius conjectures, that the ſaid Law as by 1. 1. C Au. 


bic unicuique, abrogated in Towns and Cities, and et allow'd to hold good in the Country, Though indeed this Ordep which 
he cites, doth not ſpeak of Thieves who make their Attempts in Privacy and Silence, but of Violent Robbers and open Aſſail- 
ants; as appears from the Reaſon ſubjoin'd, that they may meet the Death which they threatned, and incur that which they deſign'd 
againſt others. Sextus Cecilive (lu Gell. I. 20. c. 1.) explains this Law of the XIL Tables falſly, when he makes it relate to 


the Infidios Violence of Nightly Murtherers. 
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larger Power taken out of the Stock of Natural 
Liberty. For the Law givers of Kingdoms and 
Republicks have not always thought 1t neceſſa· 
ry in ordaining Penalties for Oftences to take 
their Standard from what in a State of Nature 
the Right of War allow'd to be done. Thus 
there ate ſome States in the World Where Adul- 


try is nota Capital Crime; And yet the Huf- 


hands are indemnified if they kill the Adulterers, 
upon ſurprizing them in the Act. Now ſuppo- 
fing Men to be placd in a Natwral Liberty the 
Performance or the very offer of an Injury ro 
their Bed, is plainly a ſufficient Cauſe of War, 
and how far the Licence of War extends every 
one is ſenfible. And yet theſe Laws would not 
Fretch the Puniffitnent of Adultery when once 
actually committed, to ſuch Violence as might 
de allowable in a War undertaken upon that 
Score. But for theit Indulgence to private Per- 
ſons of farther and ſeverer Methods, we may 
bottow this very good Reaſon from Dr. Cumber- 
land (x), that in as much as Offences of this 
kind eſcaping the Cognizance of the Civil Ma- 
giſtrate do frequently paſs unpuniſh'd, therefore 
whenſoever their Circumſtances make them ca- 
pable of receiving Puniſhment, it hath been 
thought proper to allow the molt rigorous and 
extreme; that the Boldneſs of wicked Men, as 
much as it increaſes by Common Impunity, ſo 
much it may be lelien'd and kept under by 2 
Fear of meeting ſometimes with ſo grievous an 
ſo tertible a return. 
Law. giving Authority to kill a Day. Thief 1 8 
7% defenderit; if he defends bimſelf with his 

eapon, plainly intimates that I am hereby per- 
mitted to kill him barely for the Preſervation 
of on egy and not then only when he at 
fitſt affavlts me with his Weapon, but when up- 
on my endeavouring to recover my things from 
him, he employs it againſt me for his own Se. 
curity. 

XVIII. And therefore it is clear, that they 
are in the Wrong who make the Reaſon of the 
tore-faid Law to be only this, leſt if the Robber 
eſcap'd in the Night, the Crime ſhould paſs un- 
* As to Grotiuss (y) Diſcuſſion of this 

oint, there are many things in it to which we 
cannot ſubſcribe. He makes the Laws we have 
been ſpeaking of to be founded on this Bottom, 
that the Legiflators hereby intimated, no Man 
ought to be Kill d, direftly for the ſake of our 
Goods, Which is more than we can diſcover in 
thoſe Laws which treat of ſuch Thieves as creep 
into Houſes with defign to carry things privily 
away. *Tis true in the Caſe of che Nightly- 


Thief, it may happen that whilſt I endeavour 
Gwots, my Life too may be in dan- G 


to ſave 


ger. And then the Fer of the Thief is 
petmitted me upon a double account. Nor here 


will it be an Objection againſt my Innocence, 
that I ſeem to throw my If into this danger, by 
attempting ro retain or to recover my Matters. 


ſtrument that might haut done hurt. For 


That Clauſe in the Roman 


For T am then engag d in a lawful and almoſt a 
neceſſary AR ; from which no effett that ariſes 
without my Fault, can be imputed to me. But 
were it not lawful to kill another purely on the 
account of Goods, how can we utterly clear 
him from all Guilt, who for the Preſervation of 
thoſe Concerns, caſts Himſelf deliberately into 
ſuch a Condition as makes it neceſſary for him 
either to kill, or to be kill'd ? As we do not al. 
low him the Plea of Self-defence, who kills a 
Man in a Duel voluntarily undertaken. _ 
The other Reaſon which .Grotizs aſſigns for 
— _—_— _ ſeems 5 aps Strength 
and Solidit n ag much (ſays he) as by Night 
Wirzeſſes if the Fat are war's 9 — 
eaſy Credit is given to him who Hall affirm that 
be Ailld the Thief in defence of his own Life ; 
eſpecially if the flain Perſon be found with an In- 
ne- 
ing that the Hebrew Word in the Text cited by 
him ſignifies an Inſtrument of Digging, yet if the 
Intent of the Law had been as he makes it, 
*rwould have been much plainer to have ſaid, 
if he be found with a Weapon. Nor indeed is it 
after à good Conſequence to ſay, that becauſe 
the Thief was found arm'd with a Weapon, 
therefore he came certainly to aſſault the Life of 
the Perfon who killa him. No more doth it 
follow, that becauſe by the Law of the XII. 
Tables the Day-Thief could not be kill'd unleſs 
he defended himſelf with his Weapon, thete- 
fore there lies a fair Preſumption againſt the 
Nightly- Thief that he actually made uſe of his 
Weapon in the ſame manner. For that La 
gave Commiſſion to kill the Nightly Thie 
. Conditions and by any means poſſible. 
after Ages indeed, this farther Clauſt was 
added to it, /i parcere ei fine pericalo ſao nos 


| * dum rem ſervare conat ur (a), if whilſt 


e endeavours 10 ſave ſus Goods he cannot ſpart 
the Robbers Life without manifeſt Danger. But 
before this Addition it cannot be-prov'd, that a 
Perſon ſtood Guilty of Homicide, who had 
kill'd a Nightly-Thief, tho” there were Witneſſes 
to prove that the Patty Slain never b t him 
into danger of his Life. The Example of a 
Maid Raviſh'din the Field; which Gro: ius here 
alledges, is nothipg at all to his Purpoſe. For in that 
Caſe, the Law Mpreſly commands us to preſume 
that Violence waKoffer'd her: But in the Matter 
nd about, we cannot difco- 


made or 3 the Laws. As indeed it is 
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136 Of the Lawsof Natur and of Nations; CH Ap. VI. 
Subject is, whether the Party who firſt gave and other Party to pardon the Offender, when he in. 
begun an Injury, may fairly reſiſt the other Man treats him with Signs of- Penitence, offering re. 
when he endeavours to return or to, revenge. it. r for paſt Damages, and Security for his 
Many here take the Affirmative ſide, upon this Fut 
Reaſon, that whilſt Men undertake” to right refuſes to make Satisfaction, and hereupon ze. 
themſclves by their own Pleaſure and their own is the Perſon demanding it, manifeſtly heaps 
Force, they are very ſeldom. very exact in pro- one Injury upon another. But when a Mar re- 
'portioning the Puniſhment to the Crime. But fuſes to accept fair Satisfaction when offer d 
we conceive the Queſtion ought to be determin'd him, and reſolves to proſecute his Revenge by 
with more Caution and with more Diſtinction. open Arms, in this caſe he practices unjuſt Force, 
The Law of Natute then commands, that he and conſequently it can be no fault to make Re- 
who has injur'd another ſhould offer him Satis- filtance againſt him (c). 1 77 | 
faction. And at the ſame time it obliges the | | 


* 
. 


© (b) Quintilian Declam. 53. There's nothing more honourable than the Concluſion of a Quarrel, But whilſt the Parties are hot 
with ſecret Deſires of Miſchief, tis in vain to pretend an outward Reconciliation. M. Antonin (LI. $4.7.) rejoiceth in this 
Happineſs of his own Temper, that he was eaſily placable, and willing to be reconciled to thoſe, who had given him any 
Cauſe of Offence; ſo ſoon as they defired it. Add. & J. 9. $. 8. & Senec. de Ira J. 2. c. 34. J. 3. c. 26, 27, 42. Amongſt the 
Chineſe, who prefer Moral Philoſophy to all other Parts of Knowledge, there is ſcarce any one ſo Cruel, as to deſire to re- 
venge an [jury with the Death of him that offer d it: And they reckon it a true Mark of 2 Brave and Wiſe, and Worthy 
Man, to put up the Hurts and Affronts he receives, without any Inclination to harm the Author. Neuhof. Deſcript. Chin, c. 1. 
(c) Comp. Liv. J. 9. c. & Orot. J. 2. c. 146. 18. & Becler ad loc. See the Story of the Private Combat in Davila. I. 15. p. 1027. 
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uture Good Behaviour (). He therefore that 


_ Of the Right and the Favour of Neceſfity. a 


ur cc of Neceſfity is a thing in every Bo 
1 dy's Mouth, and the Force of it generally 
acknowledg'd in the World. Hence we com- 


monly ſay, that it hath no Lato, that tis a ſup- 


pos or preſumptive Exception to all Human 
Ordinances and Conſtitutions; and that there- 
fore it gives a Right of doing many things, other: 
wiſe forbidden (4). Now whence this Force or 
Power ariſes, and how far it extends, we ought 


with the more Accuracy to examine; becauſe 


ſome Caſuiſts ſeem to allow it none or very 
little Efficacy as to the Morality of Human A- 
&ions. - But before we proceed to this Enquiry, 
we may obſerve in general, that Ty in his Se- 
cond Book of Invention, makes a two fold Ne. 
ceſfity, the one ſimple and abſolute, which can by 
no poſſible means, be reliſted, alter d, or abated 
and the other Conditional or Reſpective. This 
again he divides into three kinds, with regard 
either to Honeſty (o), to Safety, or to Conveni- 
ence. Of which, he ſays the firſt is by many 
degrees the higheſt, the ſecond of next Moment 
and Conſideration, and the third very much in- 
ferior, and not able to ſtand in Competition 
with the reſt. He proceeds to give it a Rule, 
that altho' Honeſty be better than Safeiy, yet in 
ſome caſes we may give the Preference to the 
latter; when what we take from Honeſty in the 
conſulting our preſent Safety may be recoverd 
and made up by our future Vertue and Integrity: 
When this cannot be done, Honeſty is abſolutely 
to be preferr'd and embrac d. Others chuſe to 


fay, that when the Neceſſty of Safery is preferrd 


to the Neceſſity of Honefly, ſuch a Fact cannot 


be defended in a direct way, and by any Preſcri- 
ption of Right, but leans wholly on the Excuſe 
which we allow to Human Infirmity, and on the 
Indulgence of our Mercy and Pity. But that 
Neceſffiry of Convenience is ſtill much weaker, 
and weighs very little either in the Defence or 
the Excuſe of Actions; unleſs when the Cauſe 
comes before ſuch a Judge, as hath more regard 
to his own partial Inclination, than to Sugge- 


ſtions of Wiſdom and to the Demands of Right. 


Now our Buſineſs on this Subject lies chief 
in examining and ſtating the Nece/fty of Safety, 
and in conſidering what force it hath to exempt 
any Action from the Obligation of Common 
Laws. That is, whether we may not ſometimes 
do things forbidden, and omit things command- 
ed by the Laws, when we are (not by our own 


fault) caſt into ſuch Straights, that we cannot 


otherwiſe ſecure our own Preſeryation. And 
here it is apparent, that the Favour, the Right, 
the Leave, or whatever it is that in ſuch Caſes 
we attribute to Neceſfty, doth ſpring from this 
ſingle Principle, that it is impoſſible for a Man 
nor to apply his utmoſt Endeavour towards pre- 
ſerving himſelf; and that therefore we cannot 
eaſily *conceive or fuppoſe, ſuch an Obligation 
upon him, as ought to outweigh the Delire of 
his own Safety. NR 

II. No Good and Pious Man can queſtion, 
but that GOD ALMIGHTY who is the ab- 


' 


—_— 


— 


| (4 N. Sener. l. 4. Coptrov. 27. Neceſſity is the Great Patronage and Shelter of Human Irfelicity. Callimech. Hymn. in Del. 


Neceſſiry's a Mighty Goddeſs. 


Add. Orat. Lental. in Liv. I. 9. c. 4. 


1. Epiſt. 12. The Beſt and Higheſt Reaſon paſſeth for Neceſſity with Wiſe Men. 


(e) To which belongs that Sayiug of Pim. 
1 | ſolute 
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ſute Maſter of our Lives, and whoſe free 
Ws bare Os the precarious Enjoyment of 


nay impoſe on us ſo ſevere a Law, that 
voy en to die, than to recede the leaſt 
degree ſrom it. * | 
their Law againſt eating Swine's Fleſh to be; as 
we find in the Hiſtory of the Macchabees. - And 
their Judgment was then indeed right; becauſe 


4e the Caſe ſtood with them, to ear that fore 


of Fleſh was Jock d on as an open Denial of the 
True Religion. Whereas, were they under no 
ſach hatd L ircumſtances, it was no Sin for a Man 


o keep himſelf from ſtarving by feeding on this 


orbidden Meat, when no other could be pro- 
1 ies too by the Authority of a 
Civil Soveraign, Men may feceive ſo ſtrict and 
' rigorous Commands, that they muſt rather part 
with their Lives, than omit the Duty enjoin'd 


| them. Bur the Obligation of - Po/arrve Laws is 


not always preſum'd to be ſo harſh and ſevere. 
For in 2 as the Authors of theſe, or of 


an other Rules and Conſtitutions in the World 


chicfly defign'd by them to promote the Safety 
or Convenjence of Mankind, we may ſuppole 
them, generally ſpeaking, to have had before 
their Eyes the weak Condition of Human Nature, 
and to have reflected on the Impoſſibility which 
eyery Man lies under, not to avoid and to drive 
of all things that aim at his Deſtruction. Mp: 
on this account then, moſt Laws, eſpecially 
thoſe which we all Poſirrve, are judg d to ex- 
cept the Caſes of Necelſiiy; that is, not to oblige, 
when the Obſervance ot them muſt be attended 
with ſome Evil, deſtructive of our Nature, or 
exceeding the ordinary Patience and Conſtancy 


is included plainly in the Injunction, either by 


expreſs mention, or becauſe the Nature of the 
. Buſineſs cuts off all E: 8 
Hence it is clear that no {ſich Power ought to be 


attributed to Neceſſity, as that it ſhould give us 


of Human Minds: yt when this very (/ 


the Privilege of directly violating a Law, or of 
committing a Sin; but we only preſume from 


the favourable Intention of Legiſlators, and from 
the Conſideration of the Nature of Man, that 
the Caſe of Neceſſiy is not comprehended under 
the General Terms of a Law. An Inſtance of 
this out Saviour himſelf hath been pleas d to give 
us, in David's eating the Sher. bread, Mat. XII. 
4. (#) intimating, that the Matter and the Rea- 
fon of the Law which forbad that Action in ge- 
neral, could not be ſuppos'd to have any ſuch. 
rigorous deſign, as that a Man ought rather to 
die with Hunger, than to touch the Conſecrated 
„„ EO Inc | 


f It is plain then, that as to Poſitive Laws this 
| Privilege of Neceſſiy, is admitted and allow'd : 


But *ris a Point much more difficult to determine 


whether the ſume Favour can take place in the 
in Neceſſary the Law. A 


Laws of Nature; That is, hether 


Of which kind the Jeu: took 


tion and Reſerve. 


Caſes we may fairly omit what is Natwrally 
commanded, or perform what is Naturally fot- * - 
bidden. As for the firſt Queſtion, it appeats 
from the Nature of Affirmative Precepts; that 

whenever they oblige a Man to the actual exert 
ing of ſuch a Performance as is enjoin d, they at 
the fame time ſuppoſe him to have Opportunity, 
Subject and Power of acting: But now we may 
fairly judge theſe Conditions to be wanting, when 


I cannot do a thing without the Loſs of my Life: 
Since to throw off the Love and the Care of our 
ſelves, is juſtly rank d among{t the impoſſible 


Attempts; or however amongſt ſuch as ſurpaſs 

the common Strength of Mens Souls. There- 
fore, unleſs it either be expreſly and particular: 
ly provided by the Law, or-deducible from the 
Quality of the Buſineſs to be undertaken, that 


. I muſt rather lay down my Life, than omit the 
Duty, all affirmative Edits of Nature may be 
underſtood to except the Caſe of extreme Ne- 


ceſſity : Eſpecially when a Man hath not fallen 


under ſuch 4 Neceſſity thro' his owh Neglet 


and Default. Thus I am not bound to furniſh 
an hungry Perſon with Bread, when I want ite 
for my own Suſtenance (b) : Or to help a Man 
that is drowning, when I cannot ſave him with⸗ 
out 1 ſelf. Senecas Reſolution is good 

in both Caſes, I wi// give (ſays he (i) to ihoſe 
that are in need; but ſo a not to put my ſelf in 
the ſame needy Condition: I will ſaccour thoſe 
who are ready to periſh ; but ſo as not tu expoſe 


* my ſelf to certain Rune. 


As for the Negative Precepts, or the Prohibi- 
tions of Natural Law, this in the firſt place is 
moſt; certain, that no Neceſſity can makè it als 
lowable for us to undertake an Action directly 
diſhonouring Almighty GOD ; as ſuppoſe, to 
blaſpheme or to deny 1 and renounce his 
Worſhip and Service, tho? for the avoiding of 
preſegt Death. For in as much as GOD is able: 
to inflict on a Man a much more grievous Evil 
than Natural Death can be imagin d to be; our 
Reaſon doth with good Probability aſſure us, 
that he will requite us with a much more noble 
Happineſs when we part with our Lives for his 
Sake: On the other hand it would be abſurd as 


well as impious to ſin againſt the Divine Ho- 


nour for the eſcaping of a leſſer Evil, than what 
he incurrs by ſuch an Offence (). Let the un- 
happy Caſe of thoſe who yield to the Force and 
Violence of Tortures, is not altogether unwor- 
thy of our Pity. | | | 


„ EET 


not extending to the Caſe of extreme Necellity 3 
the ſame Exception may be fairly underſtood in 
then we may remark” farther,” 


. 


* — 


(f) See Matthew XII. 4. Add. Caſaubon Exercitats ad Ban- . u. g. 
keeps no Holy-Day. ( vid. x: Cotintti. VIII. 13. () De 


| Good Men, whatever Scenes of Fite they fee, 
Shall ne er be Loſers by their Piet). 


caret, Neceſſity 
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Pallad. de R. R. |. 1. c. 6. Neceſſitas Feriis 
. L 2. c. 15. (O Carpyllid. in Antholog. 
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that a Man cannot be ſaid by his own AQ imme. 
diately to have violated a Law, unleſs the AR 
tan be rightly imputed to him. Now an Act 
may proceed from a Man two ways, either as 
he is the Principal, or as he is the 1 
Cauſe of it. And this Inſtrumental Cauſe is a- 
gain of two Kinds, either as it exerciſes no Mo- 
tion but what is impteſs'd on it by the Princi. 
pal Cauſe, and againſt its own Natural Inclina- 
tion, it it have any; or, as it applies it ſelf up- 
on its own proper and internal Impulſe to ſuch 
4 Performance, tho? the Influence and the Dire- 
Aion of the firſt Cauſe do likewiſe afhſt in the 
Operation. If then a Man be according to this 
latter way Inſtrumental in an Act, the Act may 
not only be imputed to the Principal Cauſe, but 
4Mo to him. as his true and proper Work. But 


made uſe of, the whole Company muſt hay 
inevitably periſh'd (7). To this purpoſe we have 
a Story of Seven Exgliſp nen, who being toſsd 
in the Main Ocean withour Meat or Drink 
kill'd one of their Number, on whom the Lot 
fell, and who had the Courage not to be diff. 
risfied; aſſwaging in ſome meaſure with his 
Body, their intolerable and almoſt famiſh'q 
Condition: Whom when they at laſt came to 
Shore, the Judges abſolv'd of the Crime of Mur 
ther. Ziegler upon Grotius (mn), giving this 
Relation, is of Opinion, that the Men were all 
guilty of a great Sin, for conſpiring againſt the 
Life of one in the Company, and (if it ſhould ſy 
happen) every one againſt his ce; thus regard. 
ing Bodily Peril, more than the Danger of their 
Souls, That no one ought to have ſet ſo littls 


if he be I»Rriamental or Concurtent only in the} a Value on his Lije, as to loſe it for ſatisfyi 
former — the Act ſhall not be inbred to” the Hunger of hi reſt : og pA Joe 7 5 
him, but only to the Principal Agent. What mot to 1 been jo cruel to their Fellow, in 
farther Conditions are requiſite to this Caſe ſhall Comp/rment lo their own Stomachs. But to this 
hereafter be more largely explain'd. it might be anſwer'd, that 'tis too harſh and 
III. Thus much being premiſed, we may go rigorous a Cenſure, to ſay that thoſe Men con- 
on to diſcuſs the particular Caſes, and Queſtions /pire againſt 1he Life of another, who agree to 
uſually diſputed on this Head. In reference rake the Chance ot dying one of them, for Dre. 
then to a Man's ſelf, tho' otherwiſe he hath no ſerving the Lives of all che reſt (). And con. 
ſuch Right and Power over his Members as to ſequently they could put their Souls into no 
deſtroy, to diſtort, or to maim them at his Plea- danger, by this unfortunate Reſolution. Nor 
fure ; yet it ſhall be lawful for him to cut off a is the Charge of undervaluing their Lives any 
Limb, that is either poſſeſs'd by an Incurable better grounded; ſince he only can fall under 
Gangrene, or that is.rendred uſeleſs by a Wound; this Imputation who throws himſelf away with- 
in the former Caſe, to keep the whole Body out Neceſſity. Nor, in the third Place, doth 
from periſhing, of the ſound Parts from being there lie any Objection of Cruelty when the 
infected, and in the latter, that the Uſe of the Perſon dying for the Safety of his Companions, 
other Members be not hindred by the Clog of receives the Inſtrument of Death with leſs Grief 
an unſerviceable and cumberſome Appendage. and ReluQtancy than the others apply it. There 
Whethet rhe extfemeſt Neceſſity doth farther is another Caſe worth examining ; ſuppoſe in 
give a Man any Right over his own Life, that a Shipwrack more Men leap into "rhe little 
is, whether for the eſcaping a Death of Igno- Boat than it is able to carry, and the Boat be- 
miny or of Tortute, he may lay hold on more longs to no one by a more peculiar Right than 
gentle Means of leaving the World, we have to the reſt; whether they may not fairly draw 
enquir'd and ſtated in the preceding Chapter. Lots who ſhall be caſt over board; and whe- 
We mw proceed therefore to examine what ther if any one refuſe thus ro rake his chance, ' 
Right Necegiry can give us over others. To he may not be thrown out without farther De. 
feed on Man's Fleſh in the deſperate Extremity liberation, as one that ſeeks the Deſtruction of 
of Famine, when no other Suſtenance can be the whole Company. Bur theſe Caſes being 
1 —_— — A not a fin- ſuch as rarely fall out, we chuſe at pre- 

xpedient. t as for thoſe Inſtances, when ſent to ſuſſ out Poſiti : 

4 —_— and mw of all 12 Men have ing them. 285 R 
n kill'd to preſerve their Fellows, either V. This may more frequent n, that 
Compulfion and againſt their Conſent, or elſe two Perſons bring wag rae By A. 
by the Determination of Lot, the Deciſion of their Lives, both muſt unavoidably periſh, un- 
them is 4 Point of ſome Difficulty and Uncer- leſs one of them for his own Deliverance, ha- 
tainty. In as much as whatever the Law againſt ſtens, by ſome Act the Fate of the other, which 
Murther ſuggeſts on one fide, the Sharpneſs of would however have ſoon arriv'd. Or, that 
leads louder on the other, and the upon Neceſſity we may bring on another indi- 


Hunger p | 
Belly that Advocate without Ears: Eſpecially reQly the Danger of Death, or of ſome grievous 


conſidering that unleſs this unbappy Means was Hurt; not defigning to harm him, bur "I." 
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(1) Homer Odyfl. 8. — Oo 3 7 yg, Nc. 

| . Traue Belly, like à Bold Petitioner, 

1 | Breaks rudely in, and forceth you to hear. 

(nn) Ad Grof. I. 2. c. 1. from Mich. Tulpixe Objervat. Medicin. (n_) Vid. Jonah. 7, &c. 
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"ile ſuch an Act, as may probably prove 
mit hievous to him; at the ſame time defiring 
any other way to get rid of our Neceſſity and 
Streights, and endeavouring as far as lies in our 


power to make the Damage fall light on the 


ring Party. Now this kind of Hurt, as 
_— it . to cauſe any Sin in the Giver, 
ſo we think the Keceiver ought to look on it as 
purely an Accidental Evil, upon account of 
which he has no reaſon to be angry at the Au. 
thor. Let us conſider an Inſtance or two of 
boch Caſes. If I, being a skilful Swimmer, 
fall into deep Waters with another utterly igno- 
rant of that Art, and he, as the uſual way is, 
clings faſt about me, who am not able ro drag. 
out both Burthens; who will blame me for 
-ufing all my Strength to get rid of him, and 
ſo to prevent my own Death, tho' perhaps I 
could, with hard ſhift, have held him ſome 
few Minutes above Water? So in a Wreck, if 


I have taken Poſſeſſion of a Plank which will 


not hold two, and another, ſwimming towards 

ſhall endeavour to throw himſelf upon it, 
to the Deſtruction of us both; there ſeems to 
be no reaſon why I ſhould not apply the utmoſt 
Violence in keeping him off. And thus likewiſe 
if two Men are purſued hard by an Enemy 
bringing Death in his hand, if both cannor be 


ſaved, one of them may, for his own Security, 


either by breaking down a Bridge, or ſhutting 
a Gate after him, leave the other in imminent 
Danger of being kill'd. This kind of Neceſſity 
often happens in War; where tis a Rule, that 
at any time ſome few are to be left in Diſtreſs, 
for ſecuring the Main Body (o). Yet Darius in 
Nuintus Curtius (p), when things were not 
brought to. deſperate Extremity, bravely refus'd 
to break down the Bridge of the River Lyons, 


| which he had paſs'd with ſome part of an Ar- 


my in a Retreat; making this Generous Decla- 


ration, that he bad rather give . Paſſage 10 thoſe 
that purſu'd, than take it from thoſe that 
fled. 


An Inſtance of the other Cafe which we 
mention'd in General, may be this: Suppoſe a 
Perſon of more Strength than my ſelf, follows 
me cloſe with Intention to kill me, and I meet 
one in a narrow Patlage tho' which I muſt 
take my Flight; if upon my Requeſt he will 
not get out of the way, ot it he has not time 
or room to ſtand oft, I may throw him down 

nd run over him, tho' the Fall in Probability 

ill be very grievous and hurtful to him: 

nleſs he be ſuch an one, as, by Virtus of ſome 

culiar Obligation, I am bound at any time to 
ſerve voluntarily with my own Danger. And 
if the Perſon who thus ſtops my Fl ht be 
not able to look ro himſelf upon my calliog to 
him, as ſuppoſe a Lame Man or a Child, 1 
ſhall certainly deſerve Excuſe, if I attempt to 
leap over him (either being on Horſe-back or 
a. foot) rather than fall into my Enemies hands 
by my Delay. As for that other Example, 
which ſome give, it plainly appears not to be 
without Fault. The Caſe is this, a Captain 
flying from a Battel, and being cloſely follow d 
by the Enemy, one of bis Men happening to be 
got juſt before him in the Crowd, be runs him 
thro, to get off with the more Expedition. Now 
here the Captain was ſtrong enough to have 
made his way only by puſhing down the Fel- 
low that ſtop'd him, and therefore ought not 
to have us'd ſo violent Means. Yet if in get- 
ting by him, he had undeſignedly hurt him 
with his Arms; and the Miſchance would 


have been very pardonable. But in caſe a Man 


either out of a Frolickſome, or a Cruel and 
Barbarous Humour, ſtops me on purpoſe, and 
refuſes to make room for me to eſcape, I may 
preſently uſe him as an Enemy, -and thruſt him 


— —— 


(0) Aria de Expedit. Alexand. I. 6. It was neceſſary to ſet aſide the Care of ſingle Perſons, in Proſecution of the Com- 


mm Safety. Virgil. En. IX. 

PAWAROS ut fuſo germanum corpore cernit,/ 
Et quo ſit fortuna loco, qui caſus agat res; 
Fort am vi multa converſo cardine torquet, 
Obnizis latis bumeris : multoſq; ſuꝛrum, 
Menibus excluſos,-duro in certamine linquit. 


And again, I. XI. after the Defeat of the Latin Horſe. 


— — Pars claudere port as, 
Nee Sociis aperire viam, nec menibus audent 
Accipere orantes. 


1. 


— 


When Pandarus beheld his Brother kilfd, 

The Town with Fear and wild Confufion fill'd, 

He turns the Hinges of the heavy Gate, | 
With both his hands, and adds his Shoulders to the Weight. 
Some happier Friends within the Walls incloſed ; 2 
The reſt ſhut out to certain Death expos'd. 


Nr Dre, 


Then in a Fright, the Folding Gates they cloſe, 
But leave their Friends excluded with their Foes. 


Mr. Dryden. 


Comp. Lay. I. 26. 15. Where the Thurini made a wicked and treacherous uſe of this Pretence. Florus (J. 2. c. 18.) ſays of 
the Numantines, At length they entred into a Reſolurion of Flight : But this their Wives prevented, by cutting in pieces the Har- 
neſs of their Horſes ; committing a Baſe Cruelty through an Extremity of Love. Tacitus (Ann. 14.) cenſures it as the Effect of 
in Conduct or of Treachery, that when the Romans were beſieg d in Camolodunum, non motis ſenibus ( faemints juventus ſola 
refliterit , the Toung and Able Men did not throw out the Women, and Perſons uſeleſs through Age, and ſo clearing the Place, make 


it myre capable of Defence. 
dend the Loſs of one Town, for the Security 


Add. Ly J. 5. c. 40.) On the contrary he tells us in the ſame Story, that Suetonius reſolv'd to ha- 
— of - 22 Province; and therefore he would not be mov'd by the Cries and Intreaties 


of thoſe who begg'd bim to ſlay and protect them : But giving the Sign for Marching, be receiv'd all. into bis Troops that were wil- 
ling and able 20 follow bim; and as for thyſe whom either the Weakneſs of their Sex, or the Burthen of their Age hindred from ſtir- 


ring, they were left to the the Barbarians. 
(2) L. 4. 16. * — 


down 
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down by any means I can, how much ſoever he 
is like ro ſuffer by the Bruiſe (q). To con- 
clude this Point, as the declining Death an 
way, admits of much Favour and Excuſe, ſo 
if the Danger ofter'd be no more than a Maim- 
ing or a Grievous Wound, and we fly from it 
with the hurt of thoſe that chance to ſtop us, 
the Fact will bear much the ſame Apology or 
Defence. For he who ofters ſuch a Violence, 
may be reſiſted as much as if he directly at- 
rempted ro murther us; and when we are com. 
pell d to conſult our Safety by Flight, the Con- 
ſternation we muſt needs lie under, vindicates 
our Innocence, as to any ſudden and unfortunate 
Accident, that we chance to treſpals in. 

V. Let us enquire in the next place, whe- 
ther the Neceſſity of 1 Lite, can 
give us any Right over other Mens Goods; ſo 
as to make it allowable for us to ſeize on 
them for our Relief, either ſecretly or by open 
Force againſt the Owuer's Conſent. For the 
more clear and ſolid Determination of which 
Point, we think it neceſſary to hint in ſhort at 
the Cauſes upon which Diſtinct Proprieties 
were firſt introduc'd in the World; deſigning 
to examine them more at large in their proper 
place. Now the main Reaſons on which Pro- 
prieties are founded, we take to be thele two, 
that the Feuds and Quarrels might be appeas'd 
which aroſe in the Primitive Communion of 
things, and that Men might be put under a 
kind of Neceſſity of being Induſtrious, every one 
being to ger his Maintenance by his own Ap- 
plication and Labour. This Diviſion therefore 
of Goods was not made, that every Perſon 
ſhould fit idly brooding over the Share of 
Wealth he had got, without atliſting or ſervin 
his Fellows; but that any one might diſpoſe 
of his things how he pleas'd, and it he thought 
fit to communicate them to others, he might at 
leaſt be thus furniſh'd with an opportunity of 
laying Obligations on the reſt of Mankind. 
Hence when 59 wg were once eſtabliſh'd, 
Men obtain'd a Power, not only of exerciſing 
Commerce to their mutual Advantage and 
Gain, but likewiſe of diſpenſing more largely 
- in the Works of Humanity an 
whence their Diligence had -procur'd them a 

reater Share of Goods than others : Whereas 

fore, when all things lay in common, Men 
could lend one another no Aſſiſtance but what 
was ſupplied by their Corporal Ability, and 
could be Charitable of nothing but of their 
Strength (r). Farther, ſuch is the Force of Pro. 
riety, that the Proprietor hath a Right of de- 
ivering his Goods with his own hands; even 
ſuch as he is 0b/;g'd ro give to others. Whence 


it follows, that when one Man has any thing 


owing from another, he is not preſently to ſeize 
on it at a venture, but ought to apply himſelf 
to the Owner, defiring to receive it from his 
Diſpoſal. Yer in caſe the other Party refuſe 


Beneficence; 


thus to make good his Obligation, the Power 


and Privilege of Propriety doth not reach ſo far 
as that the things may not be taken away with- 
out the Owner's Conſent, either by the Autho. 
rity of the „ oma in C2 Communities, or 
in a State of Nature, by Violence and Hoſtile 
Force. And tho' in regard to bare Natura! 
Right, for a Man to relieve another in Extre. 
mity with his Goods, tor which he himſelf 
hath not ſo much occaſion, be a Duty obliging 
only Imperfefly, and not in the manner of a 


Debt, fince it ariſes wholly from the Vettue of 
Humanity : Yet there ſeems to be no Reaſon 


why by the additional Forc: of a Civil Ordi. 


nance, it may not be turn'd into a ſtrict and 


perfect Obligation. And this Seiden obſerves to 
have been done among the Zews Who, upon 
a Man's refuſing to give ſuch Alms as was pro. 
per for him, could force him to it by an Ain 
at Law. Tis no Wonder therefore, that they 
ſhould forbid their Poor on any account to ſeize 
on the Goods of others, enjoining them to take 
only what Private Perſons, or the Publick Offi- 
cers or Stewards of A/ms ſhould give them on 
their Petition. Whence the Stealing of what 
was another's,” tho* upon extreme Neceſſity, 
paſs'd in that State for Theft or Rapine. But 
now ſuppoſing under another Government the 
like good Proviſion is not made for Perſons in 
Want, ſuppoling likewiſe that the Covetous 
Temper of Men of Subſtance cannot be prevail'd 
on to give Relief, and that the Needy Creature 
is not able, either by his Work or Service, 5: 
by making Sale of any thing that he poſſeſſos, 
to aſſiſt his preſent Neceſſity, muſt he therefore 
periſh with Famine ? Or can any Human Inſti- 
rution bind me with ſuch a force, that in caſe 
another Man neglects his Duty towards me, ! 
muſt rather die, than recede a little from the 
ordinary and the regular way of Acting? We 
conceive therefore that ſuch à Perſon doth not 
contract the Guilt of Theft, who happening, 
not thro his own Fault, to be in extreme want 
either of neceſſary Food, or of Cloaths to pre: 
ſerve him from the Violence of Weather, and 
cannot obtain them from the voluntary Gift of 
the Rich, either by urgent Intreaties, or by 
offering ſomewhat equivalent in Price, or by en- 
gaging to Work it out; ſhall either forcibly or 
privily relieve himſelf out of their Abundance; 
eſpecially if he do it with full Intention to 
pay the value of them, whenever his better 

ortune gives him Ability. Some Men deny 
that ſuch a Caſe of Neceſſity, as we ſpeak of, 
can poſſibly happen. But what if a Man ſhould 
wander in a Foreign Land, unknown, Friend: 
leſs and in Want, ſpoil'd of all he had by 
ShipwracR or by Robbers, or having loſt by 
ſome Caſualty whatever he was worth in his 
own Country; ſhould none be found willing 
either to relieve his Diſtreſs, or to hire his Ser. 
vice, and ſhould they rather (as it commonly 


— 


— — 


comp. La ant. Inſtitut, 1. V. c. 17. which ſome have vainly oppos'd to the Opinion here deliver d. 


7.) Vid. Epheſ, IV. 28. 
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ba ing him in a Good Garb, ſuſpect any thing at hand, when all other Means fail 
—— without Reaſon, muſt the Foor him ee 
Creatures ſtarve in this miſerable Condition? But this 2 lies open to ſeveral Ex- 
It may be objected indeed; that in Proverbs VI. tions and Difficulties, For if Neceſfty gives 


20. 31. he is call'd a: Thief, and pronounced 
_ to the Penalty of Theft, who ſteals 
only to ſatisſie his Hunget. But whoever cloſe- 
iy views and confiders that Text will find, that 
4 Thief there cenfur'd is neither in ſuch ex- 
teme Neceſfty, as we are now ſuppoling, nor 
ſeems to have fallen into his needy Condition 
merely by ill Fortune, without his own Idle- 
neſs or Default. For the Context implies; that 
he had a Houſe and 8, ſufficient . to make 
Seven fold Reſtitution z which he might have 
either ſold or pawn'd; a Chapman or Creditor 
being eaſily to be met wich in times of Plent 
and of Peace. For we have no Grounds tothin 
that the Fact there mention'd is ſuppos d to be 
committed, either in the time of War, or upon 
account of the extraordinary Price of Proviſions. 
Befides, this Thief was faulty on another Ac- 
count: For if he had not wherewithal ro main- 
tain himſelf, the Laws oblig'd him to fell him- 
ſelf for a Slave (s). | 

VI. Grotius (t) propoſes another way of 
ſolving the Difficulty under our preſent Debate. 
He fays, that · the firſt Introducers of diſtinct 
Proprieties, muſt be underſtood to have done ir 
x this Exce tion and Limitation, that the 
Right of this Proptiety excluding others from 
the Uſe of every Man's proper Goods ought 
then to expire and to give place, when another 
cannot poſſibly without making uſe of them, 
be ſuſtain'd or prefery'd: And conſequently, 
that in ſuch a Caſe of Neceſſity, a thing poſſeſs d 
in peculiar, when another Man's Life cannot be 
ſay d without it, is rurn'd again into Common. Or, 
what amounts to the ſame Purpoſe, that when 
Men originally inſtituted ſeparate Proprietier, 
they agreed 57 Mutual Covenant, to forbear 
uling the particular Goods of each other, any 
farther than the Owners ſhould give leave: 
Yet ſo as to make it allowable in extreme Ne- 
ceſſity, for 2 May to ſeize on any thing abſo- 
lutely requiſue for his Preſervation, as if it ſtill 
lay in its Primitive Indifference and Communi- 
ty. For ſince in Written Laws, that Interpreta- 
tion is to be follow'd which recedes the leaſt 
from Natural Equity, he preſumes this will 
hold more romp y in regard to Cuſtoms, which 
obtain only by Tacit Agreement. And ſurely it 
mult be in the higheſt — Equitable, that a 
Man be permitted to ſave his Life, by uſing 
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a Man a Right of ſizing on the Goods of others 
as if they lay in common, what hinders but 
that, if he have ſufficient Strength, he may 
take them from the Owners, when they them- 
ſelves are at the ſame time pinch'd with the 
like Neceffity ? Let this Grotizs ' doth by no 
means allow. Again, Grotizs requires Reflitu- 
tion to be made in theſe Caſes: But I am 
oblig d to no ſuch Duty, when I take a thing 
by Virtue of my Right. Beſides he forgot to 
mention how di t the Caſe is, when a Man 
falls under ſuch Neceſſity by his own Sloth or 
Negligence, and when it comes on him with- 
out his Fault. Which Diſtinction ee 
ted, a Right ſeems to be given to idle Knaves 
wholes Vices have brought them into Want, 
to ſeize forcibly for their own Uſe the Fruits 
of other Mens honeſt Labours; and ſo continu- 
ing their Poverty and their Lazineſs together, 
to put a Neceſſity on Induſtrious Perſons, of 
teeding ſuch uſeleſs Bellies for nothing. But 
all wile Men, as they allow ſuch are innocent- 
ly Miſerable to deſerve Aſſiſtance and Relief; 
{o they adviſe us to pack off Mend icant Drones 
and Lubbards, with the Old Anſwer that the 
Ant gave the Graſhopper in the Fable (2). Since 
then it is lawfut fot every Proprietor to diſtin- 
guith between ſuch as are indigent out of Miſ- 
tortune, and ſuch as are reduc'd to the ſame 
Condition 4 — own Demerit and Neglect; 
tis plain, that he has ſuch a Right over his 
own Goods, as ſhall in ſome meaſure prevail 
even againſt a Perſon in extreme Neceſſity: So 
far at leaſt, as that he ſhall have the Privilege 
of judging, whether the Man be an Objekt 
worthy of his Relief or not; that it may be in 
his power to oblige and win a neceſſitous Per- 
ſon by his ſeaſonable Succours : For nothing 
raiſes the Value of a Kinineſs ſo much as its 
being done for the Removal of an extreme 
Diſtreſs, But all this Merit and Obligation is 
cut off, when we give another, only what he 
might otherwiſe, as his own Righr and Due, 
violently take from us. N | 
We think therefore, that this Point of Diſ- 
ute will be more clearly determin'd by the 
rinciples and the Method which we have laid 
down: That is, by ſaying, in ſhort, that the 
Wealthy Perſon is bound to relieve him who 
Innocently wants, by an Imperfe Obligation 
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to the performing of which tho regularly no 
Man oughr to be compell'd by Violence, yet 
the force of extreme Neceſſuy is ſo great, as to 
make theſe things recoverable by the ſame means 
as thoſe which are truly and rightfully due. 
That is, by making Complaint to the Magi 
ſtrate, or when the Urgency of the Diſtreſs 
cannot allow time for ſuch an Expedient, then 
by ſeizing what is ready at hand, either in 4 
ecret, or in an open manner. Now the chief 
reaſon why we affirm thoſe _ which pro- 
ceed purely from the Virtue of Hamaniy to be 
owing only by an imperfet Right, is that Men 
may be allow'd both an occaſion of ſhowing 
their voluntary Propenfion to the Diſcharge of 
their Duty, and likewiſe of indearing others 
to them by their voluntary Benefits. But now 
if a Man ſhould deſpiſe theſe Conſiderations, 
muſt a poor neceſſitous Creature be famiſh'd, 
becauſe he cannot prevail on the Unmerciful 
Miſer ? Certainly ſuch an inflexible Churl ought 
rather to be depriv'd of his Gift and of his 
Merit together; fince he had not Heart enough 
to venture on an Act of Common Humanity. 
From what has been hitherto ofter'd, it is 
ealy to gather the Reaſonableneſs of thoſe Ex- 
ceptions which Grotius ſubjoins to his and our 
main Aſſertion. For ſince nothing bur inevita- 
ble Neceſſity can juſtific the takiug by force 
what is owing only upon an Imperfect? Obligation, 
in the firſt place it is clear, that all fairer Cour: 
ſes are firſt to be tried, as complaining to the 
Magiſtrate, begging and intreating, promiſing 
Reſtitution if we are ever able, or oſtering to 
aiſchatge the Debt by equivalent Labour and 
Service. Secondly, this Licence can by no means 
take place, when the Owner of rhe thing which 
we want, lies under as great a Neceffity as we 
out ſelves : On the contrary, we ſuppoſe the 
Owner to abound. This Caution or 5 
may be extended farther, and we may ſay, that 
a diſtreſs'd Perſon cannot fairly take a thing 
from the Owner without his Conſent, if it be 
only manifeſt that upon the loſs of that thing the 
Owner will hereafter fall into the like Indigent 
Condition. For in theſe Caſes, tis fit Charity 
ſhould begin at home. That Rule of Civil Law 


which Grot:z4 applies to the preſent Buſineſs, 
that when the Conſiderations on both ſides are 


equal, the Caſe of the preſent Occupant, is to be 
referr'd , doth not ſeem ſo exaRly to hit the 
purpoſe For that Maxim only imports, that 
udgment ought to be given for the Poſſeſſor, 
whilſt the Claimants Title and his are alike 
diſputable. But in the Matter before us, the 
Poſſeſſor's Right and Title are granted, and the 
only Queſtion is, whether I am oblig'd by the 


bare Law of Humanity, to periſh my ſelf for Ma 
A- 


the ſake of preſerving another: Which is a 
radox that .no Man will pretend to . maintain.” 
The other Sentence which Grotius applies, out 


ange X rap Cap. fi iis X. de futtis. 


xception 


- ed. at woamhas oo Tx ll . 1 ET TY rene ee 7 


—— 


of Curtius (o), is much more proper and 
agreeable to the Point; Melior of 260 L 


non tradentis, quam poſcentis alienum. 
refuſes to deliver — his own, has 4 7 255 
Cauſe than he who demands what is anot he- 
Aird), we lay © 

irdly, we lay it down as an indifpenſ: F 
Condition, that Reſtitution is to be — 1 
poſſible; eſpecially, it the thing taken were of | 
great Value, and ſuch as the Owner could not 
well part with without ſome Confideration. But 
if the thing were ſmall and inconſiderable, and 
the Loſs ſo light that the Owner's Fortune could 
not feel it; *twill be ſufficient, when opportunity 
ſerves, to ſhow that we ſhould not have been 
wanting in Gratitude, if his Greedineſs would 
have given us leave to be obliged to him. 4; 
tor Crotiuss requiring Reſtitution, it ſeems not 
to ſuit with his Hypotheſis. For if upon a Caf: 
of Neceſſity the Right of Primirive Communion 
returns, ſo as to give a Man a juſt Title to the 
Goods of others, then Reſtitution can on no ac. 
count be defir'd or demanded. But fince this is 
neceſſarily to be made, it appears that the Right 
of the Owner doth not expire thro* the Neceſfiy 
of the Petitioner ; but that he ought volunta- 
rily to have given Relief, either gratis, or upon 
receipt of the Price of the thing, or any other 
Compenſation. Which Duty when he neglectz 
to perform, then indeed the Neceſſity of the Di 
ſtreſsd Perſon gives him a right of taking the 
thing by Force, but ſtill with the ſame B27. 
then, or under the ſame Condition which the 
Owner might have impos'd on him; that is, 
either to refund the Value hereafter, or at leaſt 
* make a grateful Acknowledgment of the Be. 

t. 

VII. If we look on other Authors, we ſhall 
find them much divided about this difficult 
Point. The Fourth Chapter of the Fifth Book 
of the | Decretals (x), enjoining Penance to 
Thieves who ſteal out of Neceffity, is by the 
Gloſs expounded of little and indifferent Ne. 
ceſſity, not of ſuch as is extreme and inſupport- 
able: Covarruvias () delivers his Opinion al 
moſt to the ſame purpoſe as Grotim. The res. 
ſon, (ſays he) why a Man in extreme Neceſity 
may without incurring the Guilt of Theft or Ra- 
pine, forcibly take the Goods of others for his 
preſent Relief; is, becauſe this Condition renders 
all things Common. For it is the Ordinance and 
Inftitution of Nature it ſelf,- that Inferior things 
Should be defign'd and direcled to ſerve the Ne. 
ceſſities of Men. Wherefore the Diviſion of 
Goods afterwards introduc d into the World, doth 
not derogare from that Precept of Natural Re 
ſon, which ſuggeſts that the extreme Wants of 
„ind may be in any manner remov'd by the 
aſe of Temporal  Poſſeſhons (e). Pereſius (2), 
arguing on the ſame fide, alledges, that in this 
Caſe a Man is compelbd to the Action by a 
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Force which he cant reſiſt; and then, that the 
Owner's Conſent may be prrſam d on, becauſe 
Humanity obliges him to ſuccour thoſe who are 
in Diſtreſs. Beides, he obſetves, that the Ne- 
ceſſitous Perſon doth not properly rake the Goods 
which were another Man's, but which lay in 
common: And yet that he is bound, when he 
has obtain'd Deliverance from his Want, to 
make fair Reſtitution. Anton. Matthers (b) is 
of Opinion, that a Diſtinction ſhould be made 


in this caſe between the Cime and the Puniſb. 


ment ; the Crime of Theft, he ſays, is not taken 
off even by extreme Penury, but he would have 
the Puniſhment either wholly remitted, or con- 
fiderably mitigated and abated. Now that the 
Crime of Theft is committed, even under theſe 
Circumſtances he endeavours ro prove from the 
Definition of Theft in the Civil Law, which he 
makes to reach this Ces Rp . Em. 

r Fuſtinian tells us, is 2 fraudulent ſeizing 
pos — of others, for the ſake of making a 
Gain of them. But we may fairly plead (in 
Oppoſition to Mart hæus) that neither of theſe 
Imputations can fall on the Fact which we de- 
fend. For how can this be term'd a fraudulent 
ſeising on another Man's Goods, when both the 
Owner lay under an imperfect Obligation of gi- 
ving the thing defir'd, and the other Perſon had 
a Reght, by vittue of his preſent Condition to poſ- 
ſeſs himſelf of it, by the moſt convenient means 
he could? Nor can he well be fail to take a 
thing of another Man's for the ſake of making 
a Gain of it, who deſigns it purely for the Re- 
lief of his extreme Diftreſs, with full Wiſhes 


and Reſolutions to reſtore or to repay it as ſoon 
as poſſible. That part of his Argument is meet 


Bravado, whefe he tells us, that no Violence 
can compel a Wiſe and a Good Man to defile 
himſelf wiltully with any uncomely Action: 
And that in theſe Caſes, every one ſhould (as 
Tully (c) adviſes) rather patiently endure his 
own Inconvenience. than 204% on the Con. 
vemencies of others. Now beſides that, *ris an 
ealy matter to talk Philoſophically, whilſt we 
do not our ſelves feel the hardſhip any far- 
ther than in Speculation (4); the Fae under 
Debate can according to our way of determining 
it, include no other Turpitude or Indecency 
than ſuch as Perſons of Breeding and Quality are 
guilty ot, when the Severity of Famine compels 
them to feed on the baſeſt and moſt filthy Meats. 
And then the Rule about Conveniencies and 
nveniencies is beſide the Queſtion, which 
only oppoſes ſome little Matter to be taken 
from a Wealthy Perſon, who doth not feel the 
to - Keep another from periſhing by the 
tremities of Hunger or of Weather, The 
lame Author obſerves on the Lex Rhodia de jallu, 
that tho? for 


Sciitity/ every Nlan is oblig'd to bring what 


Publick Benefit, in a time of 
Corn he has by him into the Common Marker, 


che Magiftrate. But muſt the Poor therefore be 
content to ſtarve, when the Magiſtrates negle& 


to make due Provifion for their Suſtenance ? 


Ll 


As to what ſome urge, that there doth not 
appear any Diſpenſation 
ter, tis an Objection that may be eaſily ſpar'd. 
For ſufficient Reaſons have been given why we 
may well preſutne, that the Law which forbids 
Theft is not to be extended to the preſent Caſe. 

VIII. Laftly, the Danger or Necegiry of our 
own Goods, ſeems to allow us the Privilege of 
deſtroying or of invading thoſe which belong 
to other Men. Yet with theſe Proviſo's, that 
the Danger did not happen thro? our fault; that 
we cannot find a more convenient way of remo- - 
ving it; that we do not ruine a more yaluable 
Thing of out Neighbour's, for ſaving one of 
our own, inferiour in Price and Confideration 4 
that, in caſe the other thing had not been loſt 
but for out Sake, we pay the Price of it; and 
laſtly, that if what belonged to our Neigh- 
bour muſt have otherwiſe il deſtroy'd toge- 
ther with outs, if we had not preſerv'd the lat- 
ter by making a way with the former, that then 
we conſent to bear a part in the Damage. On 
this Foundation is grounded the Equity of the 
bodian La de jaclu, by which it was 
that if for the Iyghtening of a Ship the — 
compell'd to throw any over 
Dy 


a 
00 -board, the 
Should be made up by. general Contribution, 
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ſince it happen d upon account of the general Safe- 
u (e). Thus too if my Veſſel be driven upon 


the Cables, or the Nets belonging to another, 
I have Liberty to cut them in pieces, if I can- 
not otherwiſe get clear. And if my own Neg- 
lect did not bring me into that Trouble, I am 
to anſwer but for half the Coſt. Thus in a Fire, 
I may pull down my Neighbour's Houſe for the 
Security of mine; if I am willing ro make 
good all that he ſuffers by the Miſchief. For 
tho' in one of the Roman Conſtitutions (J), it 
is determin'd, that in Caſe the Fire had actually 
reach d to the Houſe that was pull'd down, the 
Perſon who procur'd it, ſhall not be Reſponſi- 
ſible; yet the Common Opinion inclines more 
to Equity (g), which aflerts, that upon any 
ſuch Demoliſhment of one Houſe for the Secu- 


rity of many, the Damage ſhall be repaird by 


thoſe. Neighbouring Inhabitants, who thus ef: 
cap'd the Danger; tho' the Houſe which they 
in this manner ruine, hath not been touch'd by 
the Flames. For it would be indeed unreaſon- 
ably hard, that when I have ſav'd my own Con- 


cerns by deſtroying thoſe of another Man, the 


whole Loſs ſhould be thrown upon him, whilſt 
the whole Advantage ng on me. From the 
fame Rules and Principles the Roman Lawyers 
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deduce moſt of their Doctrine concerning that 
kind of Damage which they call Damnum in- 


feflum. Thus, for example, if my next Neigh- pended 


bour has a Ruinous Houſe, very likely to tum- 
ble to the Prejudice of my Effects, he ſhall be 
dblig'd to give me Security for anſwering all 
Damages that I ſuſtain; and if he refuſe this 
Condition, upon applying my . ſelf to the Præ- 
tor, I obtain an Edict impowering me to enter 
the Ruinous Place. On the ſame account th 

aſſert, that in caſe a Man has a Field ſurround- 


ed in ſuch a manner on all ſides, by the Lands 


of others, that he cannot get to it without 
ſeemingly committing a Treſpaſs; the Border- 
ers ſhall be compell'd by the Judge, to grant 
him Paſſage, at leaſt upon the offering of a rea- 
ſonable Conſideration. | 

Grotius (h) makes this farther Deduction 
Fom the Doctrines we have been now laying 
down, that it is lawful for him who wages a 
Fuſt War, to poſſeſs himſelf of a Place ſeated 
in a Country that is at Peace with him; if there 
be certain (and not only imaginary) Danger, 
that the Enemy will otherwiſe ſurprize it, and 
from thence annoy him with irreparable Miſ. 
chief: Provided he take nothing but what is 
— to his own Security, as the bare (u. 

u of the Place, leaving both the Juriſdiction 


Coe the Profits to the right Owner; and fully 


purpoſing to reſtore the C too, ſo ſoon as 
the Neceſſity that * thither ſhall 
ceaſe. To theſe Conditions it ſhould be added, 


that the Lord of the Place is firſt to have fre- 


quent notice given him, and to be deſir d that 
he would himſelf ſecure and defend the Place, 
ſow a Promiſe trom the other Prince to defray 
the Charges, or that he would demoliſh and 
render it untenable, if he thinks that the moſt 


. 


proper Method. And ancther equitable Cau- 
tion is, that in caſe the new. Poſſeſſor has ex. 
| any um in raifing Works and Fortifica- 
_ the proper Lord is not oblig'd to refund 
unleſs he intended to have built the ſame De: 
fences himſelf; in as much as the other did not 
make it his aim purely to improve the Place, 
but chiefly to ſecure his own Territories. Boe. 
cler in his Notes on this Paſſage of Gro:ius 
well obſerves, that it is apparent 2 the uſage 
of all Ages and of all Nations, that no one 
thinks himſelf oblig'd to allow anather thus to 
ſeize on any Fort or Place of his; if he be able 
to hinder his Attempt. And that therefore if 
the other do actually take Poſſeſſion, the Fact is 
ſuch as may admit of eaſy Pardon, bur not fuch 
as can be fairly and ſtrictly defended on the 
Grounds of Natural Lat., To which purpoſe 
we may conſider farther, that 'tis very probable 
the Enemy may hence entertain a, Suſpicion, that 
the Lord of the Place is in ſecret Confederacy 
againſt him; and ſo the whole Burthen of the 

ar may be eaſily devolv'd on the. third Party. 
And tho' the Enemy be well ſatisfied, that the 
Place was ſeiz d without the Leave or Concur. 
rence of the Lord, yet if he reſolve and endea. 
vour to diſpoſſeſs thoſe who hold it, the Inno- 
cent Prince cannot but feel ſome part of the Ca. 
lamities of Arms; which if he keeps off by any 
Means, he cannot Jultly fall under Reprehenſion. 
And thus too in a leſſer Caſe, it can never be 
adviſeable for a Man to admit more Strangers 
into his Houſe, than he can conveniently get rid 
of when he pleaſes : Since otherwiſe he is un- 
der a Neceſſity of being at their Diſpoſal; and 
muſt perhaps be content to walk out of Doo 
and to leave all to his New Maſters. | 
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That no Man is to be injur'd ; and that if any Damage be done, 


* H A T Duties the Law of Na- 

tute enjoyn's a Man to Exer- 

ciſe towards himſelf ; and 

or Favour it allows him in the Preſervation of 
his own Perſon or Goods, we have hitherto 
endeavour'd to explain. We may now paſs on 
to thoſe other Natural Precepts which contain 
the Duties we are to practiſe towards other Men. 
Theſe we have formerly divided into Abſolute, 
and Hypothetical or Conditional. In the Series 
of abſolute Duties, or ſuch as oblige all Men 
antecedently to any Human Inſtitution, this 
ſeems with Juſtice to challenge the firſt and 
nobleſt Place, that ns Man hurt another; 
and that in Caſe of any hurt or Damage done by 
bim, be fail not to make Reparation. For this 
| Duty is not only the wideſt of all in its extent 

= comprehending a/ Men, on the bare account of 
their being Men; but it is at the ſame time the 
moſt eaſie of all to be perform d, conſiſting for 
the moſt part purely in a negative Abſtinence from 
Acting; except that its Aſſiſtance is ſometimes 
neceſſary in reltraining the Laws and Paſſions, 
when they fight and ſtruggle againſt Reaſon, 
amongſt which Rebellious Neider that bound 
leſs Regard which we ſometimes ſhow to our 
own private Advantage, ſeems to be the Princi- 
cipal, and the Ring. leader. Beſides, it is the 
moſt neceſſary of Human Duties, in as much as 
2 Life of Society cannot poſſibly be maintain'd 
withour it. For ſuppoſe a- Man to do me no 
good, and not ſo much as to tranſa& with me in 
the Common Offices of Life, yet provided he 
do me no harm, I can live with him under ſome 
tolerable Comfort and Quiet. And indeed this 


Fim 


what Indulgence, what Licenſe | 


Reparation is to be made. 


is all we deſire from the greateſt part of Man- 
kind; a mutual Intercourſe of good Turns lyj 
only between a few. But what poſſibility 
there of my living at Peace with him who hurts 
and injures me; ſince Nature has implanted in 
every Mans Breaſt ſo tender a concern for him- 
ſelf, and for what he poſſeſſes, that he cannot 
but apply all means to reſiſt and repel him, 
who in either reſpect Ne to wrong him 
(a). Now as the ſtrength of this Precept is a 
Guard and a Fence to thoſe things which we 
receive from the immediate hand of Nature, 
as our Life, our Bodies, our Members, our 
Chaſtity, our Reputation and our Liberty ; en- 
ging Men to keep them Sacred and Inviolable. 
o muſt it be ſuppoſed to ſpread it ſelf thro? 
all thoſe Compacts or Inſtitutions, by which the 
Propriety of any thing is made over to us; ſince 
without it they could obtain no Force or Effect. 
Whatever therefore we can on any good Title 
call our own, Men are by this Precept forbidden 
ro take away, to endamage or to impair, or any 
way to withdraw it from our uſe, in Whole or 
in Part. The ſame Duty is virtually contain'd 
in many Affirmative Commands, which enjoin- 
ing ſome one politive Practice, remove and re- 
ſtrain the contrary Enormities. How plainly 
the neceſſity of this Law inſinuates it ſelf into 
the Minds of all Men, let Senecas Obſerya- 
tion inform us. Ask a common Rogue (ſays he,) 
whether he bad not rather obtain by honeſt Means, 
what he now gets by Theft and Villany. He who 
makes it his Gain to aſſault and pillage all he 
meets, would be more willing to fat the Money 
by Chance, than to take it by Violence. There 1 
no one who would not be better pleas'd to enjoy the 
& 
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* Seneca of Anger. B. 2. C. 31. It is a Sin to injure ones country; and therefore to injure a Fellow Subs 
in as much as he is a Member of our Country. The Parts ought to be held Sacred, if the whole deferve our Venera- 


tion. And hence likewiſe, the Perſon of every Man ought to be inviolable, becauſe 


Man is our Fellow. Citizen in the 


every f 
2 and Univerſal Society. What a Diſtraction would ariſe, ſhould the Hand practice Miſchief againſt the Feet, or the 
yes prove Treacherous to the Hands. As all the Members conſpire in an exact Union and . —_ becauſe the ſafety of 
each ia particular is the Intereſt of the whole Body; ſo particular Men ought to ſpare each ot . 
for Society. And no Society can remain ſecure, without a 
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r, becauſe we are all born 


firm Love and Concord amongſt the Members of which it is 
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Fruits of his Wickedneſs, without the Prallice of 
it (b). Tully fays excellently to the ſame pur- 
| poſe, that for a Man 10 rob and injure another 
' ro promote bis own Advantage, is more againſt 
Nature, than oy or Poverty, or Pain (c). 
II. Farther, it follows from this Precept, that 
in Caſe a Man be hurt or injur d by another, in 
any reſpect, the Perſon who ſtands juſtly charg'd 
as Author of the wrong, ought as far as it lies 
in his power to make Reparation. For otherwiſe 
it would have been a vain Command not to 
harm another, if the Party who actually ſufters 
ſuch a Harm, muſt be content to put it up with- 
out farther notice, and leave the offender to 
enjoy in Peace the Fruit of his Injury, never ob- 
liging him to refund or to reſtore. Were not 
Reſtitution made a neceſſary Duty, neither would 
wicked Men ever abſtain from wronging others; 
uor would thoſe who have been injured, find it 
an eaſy task to compoſe their Mind in ſuch a 
manner, as to maintain Peace with the other 
Party, fo long as they have obtain'd no Re- 
compence or — for their Sufferings. 
III. The word Damage which ſeems properly 
to refer only to Goods and Poſſeſſions, we here 
uſe in an extended Senſe, ſo as to make it take 
in likewiſe all manner of Harm that may be 
offer'd to a Mans Body, his Chaſtiiy, or his good 
Name. In this Latitude, there it implies all 
hurt, Spoil or Diminution of whatſoever is al. 
ready actually our on; all Interception of 
what by a perfect and abſolute Right, we ought 
to receive whether ſuch Right be the Original 
Gift of Nature, or whether it be allow'd us 
by Human Inſtitution and Law. And laſtly, all 
miſſion or Denial of any Duty, or Performance, 
which others by a perfect Obligation, ſtand 
bound to pay us (d), we ſay by a perfect 
Obligation; becauſe it the Obligation in the 
other Party be only Imperfe#?, and we conle- 
quently have only anlaperfect Right, the withhold- 
ing of any ſuch Due, cannot really be elteem'd 
a Damage. For fince all Performances of this 
kind, ought to proceed from the voluntary Moti- 
on of ſome yertuous Principle in the Giver,and 
fince I have no Power or Licenſe to exact the 
Payment of them by force.it would by no means 
be convenient that I ſhould think my ſelf Dam- 
maged,in not receiving ſuch things as I could not 
otherwiſe expect, than in the way of free Gift 
and Benefit. And as I cannot reckon thoſe things 
amongſt my own which I have only a E:rzeſs or 
Capacity to poſſeſs, ſo I have nd reaſon to com- 
plain of injurious Practice, if they happen to be 
kept from me. Ariſtotle ſays ellegantly to this 
purpoſe, he toho out of a 3 of Spirit, re- 
Jufes to alſift another with bis Wealth, doth not 
ereby increaſe it. And fince he has not more, 
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© Sen. de Benef. Lib. 4. c. 17. 
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(e) De Offic. lib. 3. 


Remarkable to this purpoſe, is Quintilians Thirteenth Declamation, where it 1 

the Flowers in his own Garden, t 
us, that ſince Bees are naturally wild and wandering Creatures, and cannot by 
. 8 3 therefore whereſoever a Perſon hath a Right to keep them, there is at the 
* ſame time an Obligation laid on all the Neighbourhood to let them ramble without hurt or hit Grance. 44. . 17. S. Il. 
(e) Vid. I. 62. & r. D. de rei vindic. 


* guilty of a Treſpaſs, who b 
The main Argument runs 
* be confined to a certain 


iſoni 
of feeding ; 
49. D. ad L. Aguil. 


\ 


 Laceranenſis, might. perhaps be the more wor- 


the Perſon whom he thus ſends away unreliey'q. 
has not /eſs. On the ſamePrinciple is founded the 
Argument which Cicero makes uſe of in his De. 
fence of Plancizs,that alrho' the other Gentleman 
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thy Competitor, yet it was in the Power cf 
the People to paſs him by, and to chuſe Planciu 
into the Office of Ædile, in as much as neither 
of the Candidates had a Perfef? Right to that 
Honour. I: is a Privileze ſays he, belonging 10 
the wy Condition and Conſtitution of free States 
that they be able by their Votes, to give to 4 
Perſon, ot to take from him what they will. Vet in 
the ſame place, the Oraror diſtinguiſheth be. 
tween what the People could do, and what 
they ozght to do z the Term ozght implying that 
leſs perfect Obligation, by which we ſtand enga- 
ed to the Exerciſe of every Vertue. But here 
Grotius well 2dviſcs us to take heed, of Con- 
founding Points which belong not to the ſame 
Head. For the People in a Commonwealth, who 
are obliged to confer Honours on the moſt defer 
ving, only by the Rules of State Prudence, yet in 
Caſe they inſtruct = Perſon with this their 
power ot chuſing Officers, it he prefeghoſe who 
are leſs worthy, the others who are paſt by, can. 
not bring an Action of Injury or Damage againſt 
the Elector. Let the People, by whoſe Deputz- 
tion he aQted, have a Right of calling him to an 
Account for his Proceedings, and may require 
Reparation for any Damage which the Common. 
wealth hath ſuſtain d by his unworthy Choice. 
And thus to a Cen indued with Arts and 4. 
bilities ſufficient for thediſcharge of an Office, 
tho in Reference to obtaining it, he has no Right 
which will hold good againſt the State; yet he 
has an equal Right with others to ſue for it; in 
which Right if any Perſon by Force or Fraud 
ſhall prejudice or obſtruct him, he may demand 
Satisfaction; tho' not to the full value of 
the Office deſired, yet to the value of his 
uncertain Expectation. And now we are ſt 
ling the Notion of Damage, we are farther to 
remarque, that it effects not only the thing it 
ſelf, which being either our Poſſeſſion or out 
Due, its hurt deſtroy'd or intercepted, but like 
wiſe the Fruits or Profits accruing from the 
thing, whether they have been already received 
(tho' then indeed they may be valued as parti- 
cular Goods or Things) or whether they are 
or only in Hope and Proſpect, if the Owner 
d a Right of receiving them (e), provided ſtill 
that a Deduction be made of the — he 
would have been put to in ſecuring and gather- 
ing in ſuch Fruits, leaſt he enrich himſelf at 
the Charge of the other Party. Now the va/uc 
of Fruits in Expedtation, riſes and falls accord. 
ing as the time of 'receivnig them, is more ot 
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& diſtant, and conſequently the Iſſue more or 
ik l Thus the loſing a Field of Corn, 
in the Blade, will not be rated ſo high, as if it 
had been deſtroy'd in the Ear. Some Conſidera- 
ron to ĩs allowed for what we call Croi/ Fruits. 
Thus be who ſets on Fire another Mans Houſe( /), 
is not only bound to rebuild it, but likewiſe to 
make good the Rent, which they would in the 
mean time have brought to the Owner. Ph:/o 
Fudens (g) informs us, that in his Nation, 
when a Man had any way damaged his Neigh- 
pour. and done Penance for the Fact, he was 
obliged, beſides paying to the full Value, to add 
one fifth Patt more, as a Comfort to the Perſon 
who had ſpſtain'd the wrong. Zang 

Laſtly, it is a clear Point, that all Evils or 
Miſchiets following by a Natural Conſequence 
from any Damage given, ought to be ddjudg'd 
Parts of it ()) & rabo (7), relates of King Ariar. 
thes of Capadocta, that having ſtopt up the lit- 
tle Paſſages, by which the River Melas empri- 


ed it ſelf into the Euphrates, that ſo covering 


the greateſt Part of the Neighbouring Plain, he 
ord. divert himſelf with the Childith play of 
making little 1/ands ; at length the Damms all 
giving way on a ſuddeh, the Flood pour d it 
jelf Io violently upon Euphrates, as not only to: 
make it carry off part of the Cappadocians 
Country, and ſome of their Houſes, but to cauſe 
t Wat and Miſchiet in the Lands of their 
eighbours, the Ga/atians, whereupon the mat - 
ter being herd to the Arbitration of the Ro. 
mans, they condemn'd the King in Damages of 
_ Talents (&). | boy 
IV. In ſtateing who are to be eſteem'd Au- 
thors of Damage, it will be neceſſary to recol- 
le& from our firſt Book, Chap. 5. how many 
ways the Act of one Man may be imputed to 
another. A Perſon then may damnifie his Neigh- 
bour, not only immediately by himſelt, but 
likewiſe by the Miniſtry of others. And far: 
ther, a Damage immediately done by one Man, 
may be chargeable upon another, (who is conſe- 
quently obliged to make reparation) inas much 
as he contributed ſomewhat to the Action, ei- 
ther by doing what he ought nor, or by omitting 
what he ought to have done. He may ſtand 
guilty of this Charge in three ways and degrees; 
tor he may either be the Principal Cauſe, or he 
may be equally concern'd with the Actor; or 
laftly he may he only an Acceffory, and an In- 
terior Cauſe. Of all which Caſes this may in 
general be obſerv'd,that the Perſons thus Charge- 
able are bound to Reſtitution, according as they 
were either the real Cauſe of the Damages, or 
contributed to it in whole or in Part. For it of- 
ten happens, that Perſons may concur leſs prin- 
Cipally to the Fact of another Man, by ſome O- 
miſſion or Commiſſion, and yet that he would 
moſt certainly have done the ſame Damage, 
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the Emperour Valentinian 


whether they had thus concurr'd or no, ſo as to 
render rheir Concurrence altogetber ſuperfluous. 
Now here tho? they are Juſtly puniſhable for the 
Will and the Endeavour, yer ſince no part of 
the _ Damage flow'd from them, they can- 
nor be required to make Reſtitution. Some in- 
deed are tor bringing of all Acceſſories ata ven- 


ture; becauſe ſay they, if theſe had nor lent 


their Counſel or Aſſiſtance, there would not have 


been wanting others to help forward with the 
Miſchief, and conſeqently the Damage had been 
done without their means. Butithis Argument is of 
no Weight, tis ſufficient to make them Guilty, if 
their Aid had any real Efficacy in producin 
the Treſpaſs; and had thoſe other Perſons join 
their Hands to the Buſineſs, they too would 
have been porportionably reſponſible. This Rule 
then may be fix'd as an Univerſal Standard, 
to know who are bound to make Reparation, 
and who are not; that when any one did. not 
give real Aſſiſtance in the Act of Damage, nor 
by any antecedent Motion or Default, causd it 
to be undertaken, nor came in for any Part of 
of the Advantage, ſuch a Perſon tho by giving 
any the leaſt occaſion to an ill Action he con- 
tracts a Sin, yet ſhall not be obliged to Reſti- 
tution. And hence tis eaſy to conclude on the 
other fide who ſhall be oblig d. Thoſe who 
inſult over their afflicted Neighbours, and re- 
Joyce in their Calamities, brought on them by 
wicked and injurious Men, are finful no doubt 
in an heinous Manner (/) ; and yet it would 
be abſurd to affirm, that they are bound to re- 
ir ſuch Damages as they delight to ſee. The 
me muſt be ſaid of thoſe who defend, Excuſe, 
or Praiſe, a Treſpaſs already committed, provi- 
ded they do not hereby kinder the Duty of Re- 
ſtitution, as likewiſe of thoſe who either with 
Succeſs to ſuch a Fact before it is committed, 
or entertain a filent Joy and Satisfaction, during 
the performance. There is no ground to buill 
a contrary Opinion on the p ge of Cicero 
(n), which ſome would make uſe of to that 
fruperk What difference z there, ſays he, between 
im who perſwades a Man to an ill Aclion, and 
him who afterwards approves of it. Or what fig- 
nifies it whether I would have a thing done, or 
whether I rejayte when it is done. For the Ora - 
tor employs this Sentence, not to expreſs his ſe- 
rious Mind, bur to refute an impertinent Ob- 
jection. And had it been ſpoken never ſo grave- 
ly, it could not be ſtrain'd ſo high, as to aſſert 
the Neceſlity of Reparation in thele Caſes. And 
therefore a 22 (u) mou 9 — 
very properly to apply this ſaying of T to 
the buſineſs of 5 Preſedar Pretorii 10 
who, as he rela 
did indeed never command any of his Clients 


Servants to undertake an unlawful Action; yet 


if he found them to have committed any Crime, be 
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protetted and defended them in ſpight of Juftice 
it ſelf, without ever enquiring imo the Fatt, and 
without the = regard o Honeſty or Truth. 
For here the Dependance on ſo great a Patron, 


added Strength and Boldneſs io their Enormi- entire, and in whole, altho' noi jrom each alone; 


ties; and his Protection interpoling,hindred them 
from making good the Damages they had been 
guilty of. As to the point ot Counſelling or 
Adviling, this is molt certain that he who ſug- 


geſts to another the way and manner of com-. him a Wound in theHead,another breaks hisArm, 


mitting a Treſpaſs, is bound ro Keparation. 
Whereas the ſame Obligation doth not ſeem to 
lie on thoſe who either perſwade a Man in 
general Terms to apply himſelf to an ill Couric, 
as to Theft or Robbery, for inſtance , or Joyn 
their Approbation and Conſent to his Reſoluti- 
on, when already fixr and ſcrtled ; as is often 
the Caſe with timerous Counſellors, or baſe 
FHlatterers of Princes (o). Laltly, concerning 
thoſe who concur to an injurious Action, by omit- 
ting ſomewhat which they ought to have per- 
form'd, this may be obſerv'd, that their Omiſſi- 
on doth then only bind them to repair the Da- 
mage, if when it is of a Duty, to which they 
ſtood engaged by a perfect Obligation; not if 


the thing was only a matter of Charity and _ 
Humanity. For ſince what is owing to me in 


this imperfect Manner, 1 cannot yet account 
my own, neither if be it intercepted, can I go a- 
bout to recover it, whatever Zeigler in his Ob- 
ſervations on Grotiusſ p); alledges to the contrary. 

V. Where therefore many Perſons have con- 
curr'd to one act of Damage in making Repa- 
ration, this Order ſhall be obſerv'd ; thoſe ſhall 
be in the firſt place chargeable, who ſet for- 
wards the Miſchief, either by their Commands, 


or by ſome other powerful Means, amounting. 


almolt to a neceſſary Influence. And the imme- 
diate Actor of the Crime, or he who was thus 
forced to lend his Hands for its Performance, 
(ſhall in theſe Caſes be eſteem'd only as the [z- 
trument.\Nhereany one appears to have engaged 
himſelf in the Enterprize, without being driven 
on it by Neceſſity, he ſhall be firſt Obnoxious, and 
then the Reſt who contributed their Aſſiſtance, 
Yer ſo, that if the former of theſe Parties con- 
cern'd ſhall have made good the Damage, the others 
ſhall be then clear, as to Reparation, tho' not 
- as to Puniſhment. But what if an Act proceeds 
from many Perſons, who are all Authors or Cau- 
ſes of it in the very ſame Degree; ſhall each 
Party be reſponſible for the whole,or only for an 
equal ſhare of the Damage.Gror:2 (q) pronoun- 


ces in this Caſe, that each Perſon n anſwer 


for all, if the whole Fact proceeded from each, 
tho net from each alone. hich Rule is ſome- 
what obſcure, unleſs we illuſtrate it by an In. 
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ſtance. Here are three Men then, who at the 
{ame time, rho? perhaps in different Parts, all 
ſer fire to an Houle... This Fact of burning the 
Houſc, ſecms to have proceeded from each Mai 


in as much as the fam2 Miſchief would have 
tollow'd, had one only applied the Fire. But 
ſuppoſe ſeveral Perſons joyn in beating, or 
cudgelling a Man, one of whom perhaps gives 


and a third ſtrikes out his Eye; here each Per- 
lon ſhall not anſwer for the whole Hurt, but 
only tor that part of ir, which he himſelf cf. 
fected. Though in Caſe one of them eſcape, it 
is uſual to condemn the reſt, who are taken in 
the whole, eſpecially when it appears, that they 
combined together to execute the Miſchict, 
We may ſtill ſet this matter in a clearer light., 
by diſtinguiſhing between dividuol and indivi- 
qual Atts.The latter which weare now concern'd 
with', are ſuch in which many Perſons 
concur, but in ſuch a manner that the whole 
Act would have follow'd from the Endeavours 
of one only ; and theretore cannot conveniently 
be divided in Shares amongſt them all; of 
this kind are the firingvt Houſes, the breaking 
down of Banks and Damms, or the like. For 
the ſame Damage would have enſued, had one 
only of the many Parties ſet his Hand to the 
Exploit; ſo that it is impoſſible to define and 
ſertle what part of the Fire or of the Flood pro- 
ceeded from each in particular. When many ſoyn 
in an Att of this Nature, each Perſon ſhall 
thus far reſponſible for the whole; that in Caſe 
they are all apprehended, they ſhall contribute 
equally to the Reparation, but it upon the eſ- 
cape of the reſt, one only be taken, he ſhall then 
be charged with the entire Summ. After the 
lame manner, it ſome of the Perſons apprehend- 
ed, prove Inſovent, the whole Burthen ſhall be 
laid on thoſe who have more Subſtance and A. 
bility. In this too the Reparation of Damage, 
differs from the Exatt:on of Puniſhment, that 
in the former, if tull Payment or Keſtirution be 
made by one of the Parties concern'd, the relt 
are cleared and excuſed ; ſince it is not con. 
hitent with Equity, that the ſame Damage 
ſhould be twice made good (though by way of 
Puniſhment, this is frequently practis d.) But 
on theother Hand, in Penal Caſes, norhing 1s 
more uſual, than that every particular Accom- 
lice in a Crime, be made to ſuffer all rhat rhe 
1 inflicts (7). 

VI. Now whenever we hurt or endamage ano- 
ther, we do it either out of full purpoſe and 
premedirated Guilt, or by a fault of Negligence 
only, and not of Deſign; (and this Negligence, 
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60) Compare Ant. Mattheus de Crimin. Proleg. C. 1. S. 7. 89. 


(p) & 2. C. 17 S. 9. (q) Lib. S. 11. 

(r) Such a Cale we have in Quint ilian Inſtitut. I. 7. c 6. Two Thieves had ſtolen together ten thouſand Seſterces, 
they were ſued in Court, and forty thouſand demanded of each Man, according to the Law enacting, that every Thie! 
ſhall pay four. fold. They petition that each may pay no more than twenty Thouſand. Here the judgment ovght to goe # 
gainſt the Thieves, in as much by the Raman Laws, theſe AZtions of ReNitution are reckon'd under the Head of Puniſtmer:s, 
& ult Inftit. de Oblig. que ex delick. naſc. I. 7. S. 5. J. 8. D- de FuriſdiQtone. I. 6. prin. D. arborum furtim Ceſarum: J. 34. P. ae 
inpriis. Add. I. 11. S. 2. 4. D. ad L. Aquil. J. 5. 1. S. 2. ibid. J. 13. S. 2. D. quod u at clan. l. 2. S. 9. D. de furtis. Hoſimar- 
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as it is more or leſs Groſs and Supine, is more 
or leſs Culpable). Or laſtly, we may do it by 


meer Chance, ſo that the Injury cannot rightly 
be impated to us (). It is beyond doubt, that 
be who ofters Damage to another out of an e- 


vil Deſien, is bound to make Reparation, and 
that to the full value of the Wrong, and of all 
the Conſequences flowing from it. But thoſe 
likewiſe ſtand reſponſible,vwbo commit an Att of 


Treſpaſs, tho* nor deſignedly, yer by ſuch a piece 


of Neglect as they might eafily have avoided. 
For it is no inconſiderable part of Social Duty, 
to manage our Converſation with ſuch Cau- 
tion and Prudence, that it do not become ter- 
rible or pernicious to others; and Men under 
ſome Circumſtances and Relations, are obliged 
to more exact and watchtul Diligence (7). In- 
deed the ſlighteſt Default in this Point, is ſuffi 
cient to impoſe a Neceſſity of Reparation z un- 
leſs underone of theſe Exceptions, either that 
the nature of the Buſineſs was ſuch as disdain'd 
a Care more nice and ſcrupulous, or that the 
Party who receives the Wrong, is no leſs in fault, 
than he who gives it ; or lattly, that ſome Per- 
turbation of Mind in the Perſon, or ſome extra- 
ordinary Circumſtances in the Affaif, leaves no 
room for accurate and conſiderate Circum- 
ſpection; as ſuppoſe a Souldier in the heat of 
an Engagement ſhould hyrt his next Man with 
his Arms,whilſt he brandiſhes and imploys them 


againſt the Enemy. To this purpoſe the Sto- 


ry in Ælian (u) is remarkable; a young Man 

travelling towards Delphi, as he defended his 

Companion from the Robbers, happen'd to kill 

him by an unlucky turn of his Weapon; and 

upon Application to the Oracle, receiv'd his 
ardon in this comfortable Anſwer. 
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Striving to ſave your hapleſs Friend, you ve lain, 
His Blood may puriſie, but ne er can Stain (x). 


But in Caſes of pure Chance, where the hurt- 
ful Action is not mixd with any fault of ours, 
it is evident we are not obliged to Reparation. 
For when I have done nothing that can be fair- 


ly laid to my Charge, there ſeems to be no Rea- 


on why the Misfortune, and the Damage of a 


Harm which I unwillingly caus'd, ſhould rather 
fall on me, than on the Perſon who receivd it 
(y). Vet if a Perſon of Wealth hurt 2. Poor 
Man, though ny by chance, it will become 
him by ſome Act of Liberality, to ſupport and 


comfort the Sufferer. As for thoſe Action- 
which lie againſt us for any Treſpaſs. or Hurt 
committed by our Cattel or Slaves and the like; 
Grotius is of Opinion, that they owe their Kite 
to Civil and politive Laws; in as much as the 


Maſter or Owner being Innocent of the Fact, is 


not by any Natural Obligation made reſponſible 
for it. Yer others hold that Actions of this kind, 
are moſt agreeable ro Natural Equity, although 
they are not preciſely ſuggetted by the Law of 
Nature. It is one of Platos (z) Conltitutions, 
*It a Man or Woman being a Servant, ſhall in- 
jure the Goods of another Perſon .cither by an 
* unskiltul, or by an immoderate uſe of them, 
the Perſon who receives the Wrong, not bei 


© himſelf the Cauſe of it; the Maſter ſhall ei- 


ther make him Satisfaction for the Damage 
* ſuſtain'd, or ſhall deliver the offending Servant 
into his Power and Pleaſure. And the — way 

of proceeding is obſervable in the old Roman © 
Story of Evand;rs, delivering up his Servant 
Cacts to Hercules, who had convicted him of 
ſtealing his Cattel. But why rhe Owner of a 
Beaſt ſhould rather ſuffer Damage, than he who 
upon provoking a Creature, not violent by Na- 
rure, has without the Owners fault receiv'd a 


Hurt, the Reaſon ſeems to be this, that the Set- 


tlement of Proprieties does not impair or preju- 
dice this Antecedent Natural Precept of Repa- 
ration. And therefore, fince ſuppoſing Things 
tolie in their primitive Community, in Caſe I 
had been hurt by a Beaſt, I had the power of 
requiring, or ſatisfying my ſelf upon the Beaſt, 
by any means I thought fit ; this Power or Li- 
berty of proceeding, is not ſuppoſed to be tak- 
en from me by the Introduction of diſtinct Pro- 
prieties. And in as much as the Owner of ſuch 
a Beaſt makes a gain of him, and I have ſut- 
ter'd 4% by him, the Reparation of Damage, 

king place in Equity and common Favour be- 
fore the Procurement of Profit, it hence ap- 
pears, that I can rightly demand of the Owner, 


either to make good the Loſs ſuſtain d; or in 


Caſe ſuch a Charge would riſe higher than the 
yalue of the Beaſt, then ro deliver him up as a 
Criminal, to be deſtroy'd. The ſame Rule 
holds much ſtfbnger in the Caſe of a Slave, 
ſince he is by Nature made liable to anſwer 
for any Damage he ſhall give. But now, fince 

he has no Goods of his own to repay or requit 

the Loſs, and fince his very Body is his Maſt- 
ers, it follows in Equity, that the Maſter either 
repair the Wrong, or give him up to the Sufferer. 
Ebecially ſince without this Proviſion, a Slave 


would Ge impower d to act what Hurt and Miſ- 


(s) Lyſias Orat. XXX. 


— 
— 


imputed to a Man which are committed with his Aſſiſtance or Concur- 


rence, but thoſe like wiſe which are cauſed by his Servants or Cattel, without his poſitive Influence. Vid. Exod. XXI. 
l 14. D. de Offic. Preſudis. 1. 27. 8. 9. in fin. S. 29. 34. 38. J. 27. 20. 8. 2. 3. 4 ad L. Aquil. Deut ern. 


G ag e g. . Simpl in 
» Enchir. C. 39. G&S . in 
VU) Add, l. 3. S. 2. I. 3. S. 3. ad L. Aquil, 

Obe Leg. L. XI. * g 


eum circa fin. 8. L. 44. . 32. S. 4. D. ad L. Aquil. & ibi Interp. 


chief 
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chiefhe pleasd;whilſt neither he (who is Poſſeſ- 
four of nothing, nor indeed of himfelf,) nor his 
Maſter could be 2 toReſtitution. Nor ſhould 


the Maſter by the ſcvereſt Courſe of Blows, or 


of Impriſonment puniſh the Offender. Would this 
be any real Satisfaction to the injured Party (a). 

Much more then is it clear beyond the leaſt 
Doubt or Diſpute, that the Owner ſtands re- 


ſponſible for thoſeDamages which hisBeaſtscom- 


mit, either by his own Fault or Inſtigation, or by 
their natural and accuſtom'd Violence, and the 
common force of their peculiar Inſtindt. For the 
Orener ought either not to keep ſuch 3 
or _— to reſtrain them from doing Mil- 
chief. 

Of Reparation in general, we have this far- 
ther to obſerve, that when the Hurt or Wrong 
is done by an Evil and Criminal Act, there to 
make good the Damage, is not ſufficient to take 
off the Puniſhment(b).Though the voluntary of. 
fer of Requiral, as a Sign of Penitence and Sor- 
row, frequently leſſens the Severity of farther 
Proſecution (c). 

It is time now to illuſtrate this Doctrine by 
ſuch Inſtances and Examples as Grotius(chiefly,) 
will ſupply us with. 

VII. An anjuſt Slayer is obliged to defray the 
Charge of Phyſicians and Chyrurgeons, and to 
give to thoſe Perſons whom the Deceas'd was 

y full. and perfect Duty bound to maintain, as 
Parents, Wife and Children, (not to any whom 
he kept out of Charity and Pitty z) fo much 
as the hope of their Maintenance ſhall be fairly 
valued at, Regard being had to the Ape, 
both of the Deceas'd, and of themſelves (d). 
As to Zeiglers Opinion on this place of Grot ius, 
that ſome Conſideration is to be allow'd for the 
Gain which the Deceas'd might have acquired, 
had he lived longer, which conſequently would 
have made their Portions the larger; we thigk 
it will ſcarce hold good. In as much as all 
Advantage of this kind being yet uncerrain, 
cannot be reckon'd amongſt our Poſſeſſions; and 
ſince future time lies equally open to Loſs as 
to Gain; and laſtly, fince it cannot clearly be 
made out how much the Deceas'd would have 
ſpent of any. ſuch Gain, had he been ſuffer d to 
| live and to procure it. | 

Now he is an Unjuft Slayer that kills a Man, 
who had a Right not to be kill'd by him, and 


who therefore by the Act that caus'd his: Death 
was truly injured. And this Right appears to 
belong to every Individual Perſon, fince Nature 
by a general Command, binds all Men to lite 
like Sociable Creatures, and to abſtain from 
mutual hurt. Which Right a Man may as far 
as in him lies, renounce ; ar leaſt fo as ro make 
it fairand juſt for him to be hurt by ſuch or 
ſuch particular Perſons; and this may be done 
either Tacitly or Expreſly. He tacitly dif. 
claims this Right, who in a violent manner ſets 
upon another without juſt Cauſe. For fince the 
other has a Right of repelling rhe Violence b 

any means he can, the Aſſailant is to accuſe 
himſelf only for any harm he ſuffers in the te. 
pulſe of his own unlawful Force, The ſame 
Right is exprcfy renounced by him who enters 
into War with another, upon mutual Appoint. 
ment and Conſent. For *tis a Law of War, that 
every one have fair Liberty to uſe his. full 
Endeavour for the Defeat and Suppreſſion of 
his Enemy (e). And though in ſuch War, the 
prevailing Perſon may perhaps fin againſt Cha. 
riry, yet the Violation of Charity only, will not 
—_— him; to repair the loſs he has thus occa- 

ond. | 1 

The Life of a Free man does not admit of 
any Rate or Valuation; and had it any, there is 
no Perſon to whom the Debt ſhould be paid. 
For his Lite does not properly belong to his near 
Relations, ir is only their Intereſt that he 
ſhould live; and therefore the value of that In. 
tereſt or Advantage being paid to them, they 
can demand no ſuch farther Recompence as the 
full worth of his Life. The Caſe is otherwiſe 
with a Slave or Vallal, who being entirely the 
Propriety of his Maſter, and falling under Ex 
change and Commerce, in the manner of other 
Goods, has really a Price ſet upon him, which 
if he be — kill'd, the Maſter has 2 
Right to demand. If it ſeem hard and ſome- 
what like Inhumanity to rate our Slave, thus in 
the ſame manner as we would our Beaſt, it may 


de anſwer'd, that we do nat make this Valuat: 


on of his Perſon, but only of the Work and 
Service which he would have done us. 

Thoſe in like manner ſtand bound to Repare- 
tion, who kill another ouBof Wanzonneſs, which 


Mortal 


m — 


is eſteem' d * to deliberate Miſchief (J. 


And thoſe alſo who commit the ſame 


. 
* 
4 EY —_—— LI" 


— 


6 


| G Vidi L. 48. D. de Furtis. 
(e) Vid. Luc. XIX. v. 8. Tis remarkable, wit 


a) Vid nterp. Jur. Roman. ad Tit. fi quadrupes pauperiem. Cr ad L. Aquiliam, & de dammo infecto. 15 a 
Glycas tells us, in his Annals of Michael the Paphlagonian, But the fr. 


perour Michael ſays he, Did not forbear all his Life time to lament his Villany towards Romanus, and endeavour'd h 


building Monaſteries, by Chari 


* thod might have proved — to him, had he laid down the Empire ( 


to the Poor, and other good Works to appe 


aſe the Anger of Heaven. And this Ne 
for the ſake of which the Fact had been committed. 


and throwing off the Adultereſs, bewail'd his Sin in a — gr But he neglecting ſuch means of Repentance, bit 
a I 


* ſtill uſing Zoa as his Wife, ſtill holding faſt the Imperi 


* thinking thus to obtain his Pardon, 


good at the Publick Chatz* 


and onl 2 a ſhew of doi 
tray d an Impious Opinion of God Almighty, as if he would ſuffer us to buy out c 


* forgiveneſs at the loſs of other Men. Valer. Max. J. 2. c. 8. & 4. So much difference there is, whether you really add 41) 


thing to another, or whether you only reſtore what you had taken from him, as there is between the 
we learn from L. 68. D. ad L. Falridam. 


and the End of an Injury. 
(@) The way of reckoning the Main 


beginning of a Bene, 


(e) To this purpoſe we have a Story in Plutarch's Laconian Apothegms z the Two Boys, one of them with a Sickle, gave on 
other a Mortal Wound; when the Companions of the wounded Boy, who. had haſten'd to part the Fray, promis'd him © 
revenge his Death on his Murtherer ; by no means, ſays he, this would be to act anjuſtly ; for what he hath done to me 1.0 


more than I had done to him, had I been ſtrong e 


to have prevented him. Add. I. 4. 
(f) Vid. 1. 4. S. 1. D. ad L. Cornel. de Sicar. & 6. ed. I. 10. D. ad L. Aquil. 


8. J. 5. S. 4.32. F. 1. D. ad £49 
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through their own unwarineſs and 


—_ Examples of which Caſe we find ſer 


neglett. 


down in the"[n/titutions (g). As if a Souldier 


ling with his Arms in another place, than 
_ 5 fo apart for thoſe Exerciſes, ſhall ſlay 
1 Man who was caſually paſſing by; or if one 
who is not a Souldier ſhall happen rodo the 
{ame ; though in the place ordain'd for the Pub- 
lick Training of Military Men. Bur if a Soul- 
dizr in the ſame Place of common Duty ſhall un- 
defignedly take away a Man's Life, he ſhall 
fand excuſed ; for he was performing his = 
per Buſineſs, and the other Party was in aulr 
tor throw ing himſelf into the Danger (5). It a 
Teller of Wood ſhall with the Limb of a Tree 
which he is cutting down kill a Servant paſſing 
by in the High Road, or in a Way near a Town; 
without having firſt cried out ro give warning. 
But in Cafe he did thus cry out, and the Ser- 
vant neglected ro ſave himſelf upon timely no- 
rice,cheFeller ſhall not be charged with his Death. 
No more ſhall he if the fame Misfortune hap- 
nd ar a diſtance trom the High way, or 
in the middle of a Field, although he did not 
give the uſual ſign of crying out, becauſe there 
the Stranger had no Right of paſſing , and con- 
ſequently ventured at his own Peril (i). 

f a Phyſician deſtroy his Patient, either by 
plain Neglect and Deſertion, or by Adminiſtring 
through Ignorance, improper and dangerous 
Medicines (&). | 

if a Niue, through Weakneſs or Unskil- 
fulneſs, ſhall have ſuffer d his Mules to run o- 
ver any Perſon ; provided he undertook this 
Buſineſs of driving at his own choice, or made 
it his Profeſſion, not if he was preſs'd and com- 
pell'd to the Service, proteſting at the ſame 
time, his want of Art, or of Strength (J). 

In the Alcoran (n), he who ſhall ignorantly kill 
a Muſulman, is enjoyn'd to make good to his 
Relations the Damage they ſuſtain d by his 
Death ; and to redeem one Perſon of his own 
Religion from Slavery, . . 
It ſeems probable . thoſe likewiſe were ob- 
liged to ſome ſuch Method of Reparation, who 
by the favour of the Nails Law, enjoy d the 
Privilege and Protection of the A/y/ums, or 
City ot Refuge (2). Since in the Caſe there 
1 r a Mans killing his Neighbour by the 
all of the Head of his Ax from the Helve, the 
Man is not entirely blameleſs, in as much as he 


ought to have ſtrengthen d his Inſtrument better, 


tor the Prevention of ſuch a ſad Miſchance. 
But how it came to be allow'd, that the Rever- 
ger of Blood ſhould diſpatch ſuch an Innocent 
Slayer,it taken without the Bounds of his Sanctu- 
ary, which ſeems not altogether conſiſtent with 


for the Pain, for the Cure, for the Ceſſation of 


a Regular State of Government, we have this 
only reaſon to aſſign, that God was pleasd to 
— ſome little Inſtances of Indulgence to the 
ruel and Implacable Genius of that people (o). 
VIII. He chat has maimed a Man, ſhall be 


obliged to pay the Charges of the Cure, and to 


make up what he-now gains leſs than before, by 
his Labour or Calling(p).On this Head the Fer- 
1/h Conſtitutions are very worthy of Remark, 


as we find them deliver'd in Conſtantine Ew: © 


pereur 92 He that hurts his Neighbour is 
reſponſible on five Accounts; for the Damage, 
Work, and for the Afront or *Diſgrace. The 
Damage they compute in this Method. If for 
example, he has beat out the others Eye, or cut 


off his Hand, or broke his Leg, they then 


conſider the ſuffering Party as if he were a 
Slave to be ſold in the Market, and ſo reckon 
how much he would have yielded in Sale before 
the Hurt,and how far his Price is is now fallen. 
For they judged there would be no certain way 
of ſettling theſe Rates and Accounts, ſhould 
they in this Caſe diſtinguiſh berween the differ- 
ent Qualities and Conditions of Men, fince the 
Profeſſions of Life, and the States of Perſons ad- 
mitting ſo endleſs a Variety, the Sufferer would 
be always throwing in ſome new Reaſon to in- 
hance the Damage, and aggravate the Hurt,and 
conſequently to enlarge his Demands of Com- 
nſation. They thought it convenient there- 
ore to ſet all Men, with regard to this Bufineſs, 
in the one general Condition of Slaves, the juſt 
value of whom was diſcoverable beyond diſpute. 
So that if the Maim'd Perſon, ſuppoſed to be a 
Slave, would before the hurt have brought fifty 
Sheck/es, and could be fold afterwards for no 
more than thirty, the Maimer was enjoyn'd to 


pay him twenty Sheckes. 


As to the Point of Pain, if a Man for inſtance, 
had bxrnt another, although in the Nails, where 
no Bliſter follows, they confider'd how much 
a Perſon of that State and Fortune would have 
taken ro ſuffer voluntarily ſuch a pain. For one 
may find a Wealthy or a Nice and delicate Per- 


1on,who would not be hired at any rate to endure 


a Slight and moderate Smart ; and at the ſame 
time one may light on a Poor and hardy La- 

bourer, who would be content to undergoe 

ſome ſharp Degree of Torture, for-the earning 
of a Penny. Farther, in rateing the Pain, they 

proceeded thus; they ſuppoſed, for Inſtance,that 
a Perſon of that Condition was condemn'd to 
have his Hand cut off, and then they con- 
liderd how much he would give to loſe his 
Hand, rather by ſome eaſy conſuming Applicati« 
on, than by the violent ſtroke of a Sword ; and 
N 7 | | | 


7 


— — 


fs 3 
(e) De L. Aquil. S. 5. &c. a 
1) L. 31, 22 . Aguil. Add. Leg. Bur 

Leg. M iſagot bur. 


Vid. Plin. I. 29. c. 1. XL. Tit. 1. c. 6. 


WT 44 D. l. Anil Cy Antiphon, Orat. VII. 
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) Add. I. 5. S. 3. J. 7. C. 6. 8. 1. 8.1. 9. princip. I. 31. I. 32. S. 2. D. ad. L. Aquil. & confer cum c. 8. 9. Seqq. X. 
2 5. S. 3. J. 7. S. 2. 3. 9. princip. I. 31. 1 9. Segg. . 


(n) In the Chapter of Wives. 
Tacitus Germen. C. 2 1. Homer. Od 
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9 In Babakame. C. 8. S. 1. 
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er. J. 13. Princ. D. ad 1. Aquil. I. 7. D. his qui deject. vel. Effud, 
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ſo much the Party from whom the Hurt was re- 
ceiv'd, was to give him an account of the 


Pain (7). 7 

Concerning the Cure, — obſerv'd theſe 
Rules. If atrer the Cure pertorm'd, = bm 
or Tumours aroſe, in Caſe it appear'd that the 
former Wound was the real occaſion of them, 
the Perſon who gave it ſtood farther bound to 
pay for this ſecond Cure, if they proceeded from 
any other Cauſe, he was not reſponſible. As 
often as the Wound being imperfectly heal'd 
broke out again, he was ſtill charged with the 
Expences, but not after it had been once brought 
to a perfect cure. It might be added, that his 
Obligation continued only in Caſe the Wound 
thus broke out of ite fe ; not if the thing hap- 

n'd thro* the fault of the Patient, or rhro' 
the Unskilfufulneſs of the Chyrurgeon. 

In rateing the allowance to be made the Sut- 
ferer for the Ceſſation of his Work, they conſi. 
der'd him as a Keeper of Cucumers. The Few- 
iſh Doctors thus enlarge on the Point; they ſup- 

oſe him already to have receiv'd Satisfaction 
for the Defedt or Damage ſuſtain'd in his Body, 
and likewiſe for the Pain he has endured. And 
therefore ſuppoſing him, (for Inſtance) to have 
loſt the uſe of a Hand or a Foot,they do not now 
conſider what Gain he would have made, had 
thoſeLimbs remain'd entire; but becauſe he hath 
been _—_— id for the diſabled Part,they only 
compute what Damago he ſuffers, during his 
Sickneſs in reſſ ſuch Work, as he could 
have perform'd, though maim'd in Body, if well 
in Health. And they think he may fairly de- 
mand ſo much for every day of his Sickneſs, as 
his daily Wages had been for watching a Cu- 
cumer Garden. But becauſe it is a different 
thing, whether a Man loſes a Hand or a Foot; 
whether only lying ſometime fick of his Wound, 
he afterwards recovers without prejudice, or 
whether he is actually depriv'd of a Limb; Mai. 
monides propoſes a nicer and more exact way of 
rateing the Ceſſation of Work, according to par- 
ticular Caſes. If the Sufferer ſhall not be Maim'd, 
but only caſt into a Sickneſs, and confined to 
his Bed, or if the affected Limb only ſwell fora 
time, and afterwards regain irs ſoundneſs and uſe, 
the other Party ſhall allow him daily for the 
loſs of his Work, according to the uſual Wa- 
es or Hire receiv'd by Men of the ſame Calling, 
ut if he is maim'd in a Limb, or has loſt a Hand, 
Satisfaction being already made him for that 
loſs, or what they call e being before dil. 
charg'd, as to the bare Ceſſation of bis. Work, 
they then conſider him as a Keeper of Cucumers, 
and computing the Pay, generally allowed for 
this Work, order him fo much for every day of 
his Illneſs. In like manner, if he has loſt a 
Leg, they confider him as a Sentinel or Watch- 
man ata City Gate; if an Eye, they ſuppoſe 
him to work at turning a Mill; and ſo agree- 


| _—_ all other Hurts and Miſchiefs. 


ſtly, in rateing the Affront or Dy/grace, 


they conſider the Condition and Degree ot both 


Parties. Since an Affront is much more provoke. 
ing from a mean and vile Perſon, than from one 
of Quality or Power ; and fince the fame piece 
of diſreſpe& may be light and inconfiderable to 
one of vulgar Condition, and yer be heinous and 


- intolerable, if ofter'd to a Man of Honour. And 


here we may by the by obſerve the Diſtinction 
added, concerning the Place or the Scene of the 
Action, which ſometimes very much varies this 
Point. Thus if a Man ſliding down from the 
Roof of a Houſe, ſhall hurt one that paſſes by, 
and at the ſame time affront him, tor Inſtance, 
by making the Dirt fall on him, he hall be re- 
ſponſible for the Damage or Mi/chief.not for the 
— Thus much we have gather d from 
the Zewi/ſh-Laws; and on the fame Head the 
Reader may conſult the Roman; particularly, / 
ult, D. de his qui effuderint vel dejec. & l. 3. 
D. Siquadrupes. Where we muſt rake notice, 
that when tis ſaid Scarrs and Deformity are not 
capable of being prized or rated, the Rule 
will hold good only in the Caſe of Freemen. For 
ſince the debauch'd Manners of that Nation, fer 
a higher Price than ordinary on handſome 
Slaves, they might conſequently claim a pecu- 
niary Satisfaction from thoſe who ſhould rob a 
Slave of this Advantage, by a Wound in the 
Face, or any Injury of that kind. So the dil- 
figuring the Face of a Virgin or unmarti:4 

oman, whoſe Beauty ſometimes is the beſt 

rt of their Fortune, may be reckon d amongęſt 

urts, requiring Compenſation. And indeed 

Deformity if very remarkable, is in general a 
ſad Unhappineſs, rendring us diſagreeable to 
others, and expoſing us to the Contempt and 
Deriſion of Proud and of Satyrical Men. Yet 
Scars receiv'd in War, paſs for marks of Honour 
and Valour, in the common eſteem of Man- 
kind (/. 

As ro the Compenſation after an Act of Main- 
ing, this is farther obſervable, that in ſuch Caſes 
the Limb it ſelf is not properly rated or valued, it 
being a thing really incapable of a pecuniary 
Price; but the deſign of theſe Proceedings 1s 
only to repair the Damage ſuſtain'd by the loſs, 
or by the diſuſe of ſuch a Part, with regard 
to the difference of Times, of Perſons, and of 
Abilities ; and whilſt the Judge is ſertling theſe 
Points, tis neceſſary he ſhould ſpeak of the 
Members themlelves (7). 

IX. The next Inſtance produced by Grotius of 
the Adulterer and Adultereſs, who he ſays are 
bound not only to fave the Husband harmlels, 
as to the maintenance of the ſpurious Iſlue, but 
likewiſe to make good to the Legitimate Chit 
dren any _— which they ſhall ſuſtain, in 
Cale fo falſe a Sharer ſhould be admitted will 
them into the Inheritance; falls under that 


r) Conf. I. 5. princ. & S. i. 


—— 


D. de injuriis. where fince there is this difference made between Verberatio and Pulſatio, tha 


the former is with, and the latter without Pain, it ſeems to follow that even Pain may fall under Valuation. 
de Lenefic. I. . C. 24. L. 13, Princ. D. ad J- 


8 
- 


— * 


(t) Becler. ad Grot. I. 2. c. I. S. 6. 


of A. Struilins in Livy. I. 45. C. 39. Add. Senec. 


300 III. 


Of the Laws of Nature 4 


— 


of Nation. 1 


which Men are ſaid to cauſe 


kind of Damage, cries 


only indirelliy, and by Conſequence. 
i ay direct Crime of Adultery , that does by 
o meins belong to Pecuniary Damage. On this 
Point Zeigler obſerves. that Grotius is indeed 
in the right, when he aſſerts, that the Husband 
ought to be ſecu red from the Burthen of keep- 
ing the Adulterous Offspring. Bur that it will 
bear a Diſpute, whether Reſtitution ſhould be 
made to the Legitimare Children for what 
they ſuffer by ſuch a Partner in the Inheritance. 
For he ſays the Queſtion here is concern'd only 
about the Mothers Eſtate, to which the Adul- 
terous Children cannot he admitted, but by the 
Ordinance and Preſcripeion of Law. And there- 
{ore when the Law of any Nation does thus 
actually allow them to ſhare in the Maternal In. 
herirance with the Legitimate; the Damage here 


given proceeds from the Law it ſelf, and not 


trom the Adulterers, To which might be ad- 
ded, that the Adulterers are not obliged to ſuch 
Reparation for this farther Reaſon, that Children 
have not a perfect Right to the Goods of their 
living Parents; and no neceſſity of Reparation 
can ariſe but from the breach of a perfect Right. 
Thus a Parent cannot be ſaid properly to injure 
the Children by paſſing to ſecond Marriage, 
though their Hopes of Inheritance may fink conſi- 
derably by ſuch a Proceeding. But the Truth 
is the Inftance alledged by Gror:#,abſtralts hoth 
from the Provifions made by Civil Laws, about 
the Succeſſion of Adulterous Children, to the 
Goods of rheir Parents, and alſo from the Penal- 
ties decreed againſt the Adulterers, if convicted; 
and *tis but reaſon to affirm with him, that the 
Adulterers tho unconvicted or undiſcover'd, do 
really owe ſuch Reparation, both to the Husbind 
and to the legitimate Children. For by the 
end and deſign of the Matrimonial Covenant, 
the Children had a perfe& Right, rhat no one 
ſhould ſhould thruſt new Co-heirs amongſt them, 
befides the lawful Huband of their Mother. And 
by the ſame Covenant the Husband had a Righr 
of refuſing to maintain, not only out of his own 
proper and ſeparate Goods, but likewiſe out cf 
his Wifes Dowry, the bafe Progeny of his pollu- 
ted Bed. | | 

X. If a Man has either by force or fraud de. 
filed a Virgin, he is obliged to pay her ſo much 
as ſhe appears to be damnified in her hopes of 
Marriage, by the loſs of her Honour. For pure 
Virginity is a very vatuable Poſſeſſion, and as it 
were the common Portion which Nature gives 
ber Daughters (2). And therefore he who rot's 
= 2 Mid agiinft her Will of this Treaſure, ought 
po largely to refund to her, that the Improve 
ment of her Fortune may hide the blemiſh of 
her Body, Though indeed the true way of pro- 
ceeding is, that hz marry her himſelf; unleſs 
hiadred by the Diſparity of their Condition, or 


ſome other extraordinary Circumſtances 
But ſhe who 
rily parts with her Chaſtity, is ro thank her 


ſelf for the Loſs. Vet commonly ſpeaking, the 


Man in theſe Caſes is preſumed to be more faul- 


nnn ee . ” 
| * 
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by a luſtful Compliance, volunta- 


2 


than the Woman. He who ſhall entice a 


t 

Virgio to proſtitute her ſelf on the promiſe of 
Marriage, ſhould be bound to make good that 
Engagement. Nor will the Objection hold here, 
that Covenants about baſe or dishoneſt things 
are invalid. For ſince the Law of Nature re- 


uires no Interval betwixt the Covenant and 


e Completion of Matrimony (py), (all ſuch 
diſtance, being introduced by Civil Cuſtoms and 
Conſtitutions) (a), with regard to that Law, we 
can ſcarce call this a baſe Condition, *You ſhall be 
* my Wife, provided you conſent, that I ſhall 
immediately uſe you as ſuch. Or if there be 
any thing which ſeems foul in ſo over-haſty a 
Match, it is nor judg'd ſufficient to invalidate 
the Contract; becauſe Marriage is in this Caſe 
the more favourable Side. | 

XI. A Thief or Robber is bound to reſtore the 
thing taken away, with its natural Increaſe or 
Improvement; and to make good, not only the 
Damage actually enſuing to the Owner, but 
likewiſe the ſurceaſing of his Gains; and this 
although he be compell'd to ſuffer the juſt Pun- 


i/ſhment of his Crime. For tis the injured Party 


who demands Reparation, and it is the Common- 
wealth which requires Puniſhment tor the Pub- 


lick. Good; and the Judge can by no means 


reckon this as r Satisfaction to the private Per- 
fon, ſo as to make him loſe his Goods without 
Remedy and Reſtitution. Therefore tis an ab- 


ſurd way of proceeding in ſome States, where 


the Magiſtrate claims the Goods found on the 
Robber, and commands the true Owner of them 
to content himſelf with ſeeing the Villain brought 


to publick Juſtice (a). Nor is it more agreeable 


to the Law of Nature, that the Charges of 
puniſhing the Thief fhould be laid on the Per- 
{on he has rob'd, fince the infliting due Penal- 
ties, belongs entirely to the Government to effect, 
which if more Expences are required. than the 
Eſtate of the Criminal amounts to, the remaind- 
er is to be made up by the Publick ; woes 4 
fince at other times the Treaſury gains ſo conſi- 
derably by Forfeits and Confiſcations. For In- 
ſtance, if a State engage ona War,upon account 
of ſome private Members who have been inju- 
red, all are obliged to contribute to the Charges, 
as well as thoſe whoſe defence is particularly 
undertaken. The Caſe is otherwiſe, if the Judge 
puts it to the injured Parties choice, whether he 
had rather recover his Goods, or ſee the Thief 
executed; for here if he prefer the latter Condi- 
tion, he can lay no claim io farther Satisfaction. 
Though the Judge cannot fairly propoſe ſuch 
Terms, ſince the Puniſhment of Malefactors 
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% Apuleins in Apolog. A beautiful Maid, t 
Husband, ſweetneſs of Spirit and Diſpoſition, fair 
aud 0uzht to be eſteem d 

Ae, _ XXII. 4 17. mes. LET 28. 29. 
D. Gratin Can, 27. Quæſt. 2. cap. 39. 85 
(a)Vd, Caroli V. Ord. 2 218. Add 


in the Condition of Poverty, hath a ſufficient Portion, ſhe brings her 
Charms and honeſt Purity. And indeed Virginity alone is commonly, 
by the other Sex, à full and juſt Recommendation. * | 


O Vid. Tobit. VIE 10. 18. 
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ure and ef Nations. Chap. Il 


ought not to depend on the Pleaſure or Humour 
of private Men, but on the Publick Advantage 
of the State. | 3 
If the thing ſtolen, be ſpent or imbeſil' d, 
Grotius will have it to be paid for according 
to a middle Valuation; not to the full worth, 
nor yet conſiderably leſs. Which Direction 
Zeigler does not without reaſon diſlike. For 
what little has the Thief in this Caſe to favour. 


If I can demand the full and higheſt Price when 


to oblige a Perſon, I ſell a thing otherwiſe not 
99 why ſhould I here make any abatement 
to the Thief, who ſeizes my Goods againſt my 
Will; and is my Chapman only upon Com- 
pulſion (b). And in this Caſe too Reparation is 
due from the Thief or from his Heirs (yet not be- 
yond the value of the Inheritance) although he 


D. de Condict. furtin. ( c) Ex Novell. 22. c. 20. 


As for the Treſpaſſes done 


— . — 


th. 


0), 44d. I. 9. b. de in lien jurando. I. 2. princ. D. ad. L. quit. verb. quanti id in & anno plurind fur. l. S. 8. 1, 1. us, 
Beaſts, which the Roman Lawyers Term Pauperies, conſult their Obſervations, ad Tj, 


has ſuſter d the Corporal Penalty of his Crime 
For ic does by no means look like Injuſtice ;, 
een that the Offender after he has thy, 
ſarished the Law, either by Death or other 
bodily Pain, ſhould likewiſe recompenſe tte 
Perſon he has endamaged. The trite ObjzQiq, 
of Mors omnia ſolvit (c), Death pays all, hi, 
no manner of force in the * Bulinek, 
Death indeed diſcharges Perſonal Performancs 4 
but not proper Debts, which cleave as it wen 
to the Goods and Poſſeſfons, and follow then BY 
to any new Maſter. And ſuch is this Debt 1, 
Damage given. IF 
The other Species of * are more eaſy o 
be ſettled and decided; Ind ſome of them will 
hereafter be particularly inſiſted upon in ther 
proper place (d). 1 


— ** ah * ah. 
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Cuae. II. 
T hat all Men are to be accounted by Nature Equal. 


Eſides that Affection which every Man 
maintains for his own Life and Body, and 
Poſſeſſions, by which he cannot but reſiſt and 


| repel whatever threatens Deſtruction to thoſe 


dear Concerns ; we may diſcover likewiſe deep- 


| ly rooted in his mind, a moſt tender Eſteen and 


Value for himſelf ; which if any one endeavour 
to impair, he is ſeldom leſs, (and ſometimes 
much more) incens'd, than if a ' Miſchief had 
been offer'd to his Perſon, or to his Eſtate. 
This Paſſion, though it may be heighrer'd and 
2 by various external Cauſes, yet ſeems 
to lay its firſt Foundations in the very Conſtitu- 
tion of Human Nature. The word MAN is 
thought to carry ſomewhat of Dignity in its 
found - and we commonly make ule of this, as 
the laſt and the moſt revailing Argument a- 

iaſt a rude Inſulter, 1 2am not a Beaſt, a Dog, 
ut Ian a4 Man as well as your ſelf (e). Since 
then Human Nature agrees equally to all Per- 
ſons, and ſince no one can live a ſociable Life 
with another, who does not own and reſpect 
him as a Man; it follows as a Command of 


the Law of Nature, that every Man eftcem and 


treat another as one who is naturally hit Equl 
or who is a Man as well as he. © 

II. For the better underſtanding this Equal: 
ty amongſt Men, we may obſerve, that Hall. 
V reſtrains it to a parity of ſtrength, and of 0 
ther Human Abilities which atrend a ripe and 
perfect Age; and would from hence infer, that 
all Men have good cauſe, naturally to fea i 
each other. For he indeed can ſtrike no Terrour 
into me, whoſe power reaches not far enough to 
hurt me. But nowamongſt Men, he who is in- 
ferior to another in bodily ſtrength, may either 
by Treacherous Contrivance, or by Art and Dex 
terity, take away the Life of the ſtouteſt Mor- 
tal (g). Since therefore the greateſt of Natu- 
ral Evils, which can proceed from Human Pon: 
er is Death, whilh any grown perſon is able to 
bring upon another; fince thoſe may be term' 
DE who can do equal Milchief to each o- 
ther, and fince to kill is equally (becauſe in the 
higheſt degree) to Miſchiefs, it follows hence 
that Men are by Nature equal (þ) : when he 
ſubjoyns that the preſent Inequality has been in 
troduced by Croil Lau, he ſeems to me very much 


(b) It is the Argument of Pallas in Virgil Rue. 10. 
: Totidem nobis anim eq; manuſq, 


— 


Brave Theſews, they were Men like all before, 


Sanguis erant omnes eatlemg, in Sydera, eoſdem And Human Souls in Human Frames they bore, 
Sor tifus animarun, aliment aq, vera creati. With Jon to take their parts in earthly Feaſts, 
( Be Ge - With you to climb one Heaven, and fit Immortal Gueſts. 
— 0 5 * 3» 
2) Seneca de Ira. I. 1. c. 4 There is no Man ſo weak, who may not hope ſome or other to wreck bi 
Revenge on the braveſt breathing. We are all ſtrong 8 | — | 


Our Hands are equal, and our Lives the fame. R 


—— . - „, £+t koDfu ca 


to have forgotten himſelf. For he had been 
ſpeaking before of the natural Equality of 
Mens ſtrengtb, to which it is a great Impropri- 
ery to oppoſe the Unequalneſs, ariling from 
Politick 1 which does not a ect or 
regard the ſtrength of Men, but their State and 
Condition;does not make one Man ſtouter than 
another, but greater in Quality and Honour. 
Nor has the ſame Author much better Succeſs, 
when he pretends (2) to diſcover in the Facul- 
ties of the Mind, a greater Equality than that 
of Strength. He ſays indeed, that all Prudence 


is but Experience, which Nature in equal time 


equally beſtows on all Men, in 17 5 things they 
equally apply their Minds unto, But do not we 
ſee one Man piercing more deeply than another 
into the Conlequences of things, applying more 
dextrouſly what he obſerves, and diſtinguiſhing 
with more Perſpicacity, the likeneſs or un. 

likeneſs of Cates and Circumſtances. And 
hence it frequently comes ro paſs, that of two 
| Men who have been employ'd an equal time 
| in the ſame Bulineſs, one ſhall grow eminent 
= tor Management and Addreſs, whilſt the others 
Natural Heavineſs ſhall be little amended, by 
ſo long a Courſe and Experience of Affairs. 
Nor does the great Diſparity of Mens Prudence 
ariſe only from their own Tolle and overweaning 
Conceipt of their particular Worth ;, every one 
thinking bimſelf io haue a higher Degree of 
Wiſdom than the Vulgar ;, that is, than all ex- 
cept a few, whom by Fame, or for concurring 
with bimſelf, he is wont to approve and admire. 
For this Diſparity appears, not only when a Man 
compares himſelf with others, but when he 
compares others amongſt themſelves, and is not 
concern'd as to his own Intereſt, which fide car- 
ries the Advantage. Nor do we always favour 
and commend him, who conſpires with our own 
Thoughts and Deſigns; but whom the fair con- 
trivance and the good ſucceſs of his Project, en- 
titules to our Approbation. And although ſuch 
is the Natural Temper of Man, ſo greedy of E- 
ſteem and Applauſe, that every one disdains 
to be upbraided with Ignorance or Folly, and is 
excecdingly incens'd againſt thoſe who boaſt of 
much larger Talents, much higher Attainments 
than his Neighbours, yet it does not follow hence, 

that no one allows another tœbe wiſer than him- 
ſelf. For what if we fancy cwo Men falling 
together into the ſame Danger, one of whom 

by his dextrous Management comes cleanly 

off, whilſt the other is baſely hamper'd, and 
eſcapes not without conſiderable hurt or preſa- 
dice, will not the latter here acknowledge his 
fellow to have had a better Head piece than him- 
ſelf. This is indeed, a part of that freedom 
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which-Men equally enjoy, that a wiſer Perſon 
ſhall have no right to challenge the Government 
of one more ſimple, unleſs with his Conſent ; 
eſpecially if the latter profeſs himſelf to be con- 
tented with his own little Sagacity, and not 
deſirous of the Controul, and the direction of 
others. AT IE. a 5 
But although the Conſideration of equal 
Strength is thus far ſerviceable to our preſent 
purpoſe, that it may reſtrain one Man from 
nne inſulting over another, in as much as 
all Contention with an Equal is of dubious 
Iſſue, and becauſe it is extreme Folly to deſire 
the hurting another by undergoing our ſelves the + 
ſame Proportion of Miſchief. Yer the Equality 
which we are now treating oh, is of a different 
Species, and the inviolableObſervation of it, is in a 
high Degree Conducible to the common Benefit 
and Intereſt of Mankind. And here, as in all 
other things, may we juſtly admire the wiſe 
Contrivance of Nature, that whilſt ſhe diſtri- 
butes amongſt Men the Goods of the Body and 
of the Mind, by unequal Parcels and Meaſures, 
ihe introduces this general Equality, to form an 
agreeable Harmony amongſt all the other Varie- 
ties and Diſproportions. For as in well-order'd 
Commonwealths, one Subje& may exceed ano- 
ther in Riches or in Honour, but all are equal 
Sharers in the Common Liberty; ſo under this 
Regulation of Nature, how much ſoever a Man 
may ſurpaſs his Neighbours, as to Bodily or In- 
tellectual Endowments , he is ſtill obliged to 
pay all Natural Duties, as readily and as full 
as he he expects to receive them; nor do thoſe 
Advantages give him the leaſt Power or 2 
to oppreſs his Fellows. Nor on the other ſide, 
does the bare unkindneſs of Nature or of For- 
tune, ſet a Man in a worſe Condition than o- 
thers, as to the Enjoy ment of Common Rights. 
But whatever one Man requires or expects 
from others, the ſame may others (all Circum- 
ſtances being alike) demand from him; and the 
ſame Judgment one Decrees againſt another, he 
is obliged in the like Caſe to ſubmit to 1 
(D. On this Account we can by no means ad- 
mit of Ciceros Rule which he lays down in his 
third Book of Oices; Lex ipſa nature, &c. The 
Law of Nature it ſelf, which preſerves and 
holde together the common Profit of Mankind, 
does decreegbat things 5 forLife andSufte- 
nance, may be transferr'd from an idle and uſe ſe 
Perſon to a Man of Wiſdom, Goodneſs, and ha- 
lour, who ſhould he be {oper to periſh, would 
exceedingly prejudice the Publick by bis Death. 
Much more unworthy, of Approbation is that 
faying of the American, recorded by Montaigne 
(J, who coming to Roan in the Reign of Charles 
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() Leviathan Cap. 13. a | 
(&) As Phedrus ſays, I. 1. Fab. 27. Sua quiſque exempla 
his E e is turn d upon Himſelf, Drodor. 
| Lay, which he hath preſcribed to others. 


Declam. 


S. 7. Senec, Epiſt. 30. Equality is the firſt part of Juſtice: 
Tis beſt my Son to keep Equality ae en 
C 
1. C. |; TRE HK 
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debet 

Sic. J. 13. + 96. "Tbs juſt that a Man | 
1 3. We muſt needs think that every one when he paſſath Judge- 

ment on Matters, approves of that which he hi would have done in the like Caſe. Add. Cumberland de Leg, Mah. C. 
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Crap, |. 


IX and being ask'd what he obſerv'd that 
wis fingalar in France, anfwerd that amongſt 
other things, he could not but wonder to fee 
ſeane Pertons abounding in all manner of Plenty, 
al others oppreſsd with the "moſt ' grievous 
unde, begging at their Doors, and not rather 
chuling to invade and pillage them for their 
own ſapport. For as thoſe who excel in the 
Goods of the Mind, of the Body, or of Fortune, 
ought not to treat Men of lower Condition 
with Haughtineſs and Inſolence, ſo neither 
ought theſe to envy or to rifle their Superiors. 

And this Equality we may call an Equality of 
Right, the Principle from which it ſprings is 
this, that the Obligation to a ſocial Lite equa//y 
binds all Men, if as much as it is the inſepera- 
ble Companion of Human Nature, conſider'd 
ſimply as ſuch. Where we may obſerve far- 
ther, that between other Obligations enjoyn'd by 
a Supsrior, and thoſe which ariſe from Mutu- 
al Compact, there ſeems to be this difference, 
that the latter immediately ceaſe to bind a Man, 
when the other Party hath broken the Agree- 
ment; whereas the former may ſtill engage us 
to ſome Performances towards a Perſon who is 
wanting in a mutual return of Duty. And the 
reaſon of this is, becauſe the Author and Impo- 
{cr of the Obligation is able ro make up to us 
ſome other way, what we loſe by being more 
juſt than our Neighbours. But our Obligation 
to the practice of Natural Duty and Right, al- 
though impoſed by the ſupreme Lawgiver, does 
thus tar agree with Obligations of common Bar- 
gains and Covenants, that ſo ſoon as one Per- 
lon recedes from it, he can no longer require 
the ſame Offices from another; and beſides, the 
other Party does hence acquire a Right of 
compelling him by force to make Satisfaction. 
Though the Genius of Civil Society makes it 
neceſſary to abridge and allay this Liberty ad: 
hering to a State of Nature, for the fupport and 
maintenance of Government and of Peace. 

III. Other Reaſons there are Popular and Plau- 
ſible, which might gave us no lirtle Affiſtance 
in diſcovering, and in illuſtrating this Equality. 


ble, that we all derive our being from ons 
Stock, from the ſame common Father of Hu. 


Nouriſhment is pertorm'd alike, and the groß 


we are alike obnoxious to the ſpòrts of Fortune, 


Amongſt which this is not the leaſt conſideri. 


man Race. On this Confideratio1 Boerhiy, 
Checks the pride of the inſulting Nobility, 
Quid genus & proavos ſtrepitis? 
Si primordia veſtra, | 
Autoremg; Deum ſpectat, 
Nullus degener extat 
Ri vitiis pejora fovens, 
Proprium deſerat ortum. | 
If Men conſider but from whence they rife, 
Why ſhould they boaſt of Pedigree? 
On GOD their Maker, let them caſt their Eyes, 
And no one can ignohle be, | 
But he who meanly doth to Vice ſubmit, 
And doth his noble Origine forger. 
My Ld. Preftoy, 
_ Farther, that our Bodies are all compoſed c 
the fame Matter, frail and brittle, liable to be 
deſtroy'd by a thouſand Accidents of Miſchief. 
We all owe our Exiſtence to the ſame Method 
of zPropagation, we are all by the ſame Degrees 
faſhion'd and compacted in the Womb of our 
Mother; and the Nobleſt Mortal in his En. 
trance on the Stage of Life, is not diſtinguiſſid 
by any difference of Pomp or of Paſſage, from 
the loweſt of Mankind (½). Our Growth and, 


remainder of our Food are carried into the fame 
Common Shore. Laſtly, our Life haſtens to the 
fame General Mark, Death obſerves no Ceremo. 
ny, but Knocks as lovd at the Barriers of the 
Court, as at the Door of the Cottage (7), ard 
after Death, our Bodies are reſolv'd into the ſame 
Duſt and Corruption (o). Befides, wiſe Men 
are ever preſſing it upon our Conſideration, that 


to the endleſs variety of Dangers and Mil- 
chances; or rather, that the Divine Diſpoſer of 
all things, enſures no Man in his preſent State, 
or in the Poſſeſſion of unſhaken Felicity; but 
according to the Secret Counſels of his Pro. 
dence, diſpoſcs of different Men by ditterent 


(n) See Wiſdom VII. 5. (n) 
Oc el n mv ge NH,,. | 
Huc pot emeritam mortalia ſecula vitam, 
Deveniunt ubi nulla manent diſcrimina fatt, 
Nullus bonds, vanoq; exutum nomine regem, 
Protur bat plebeius egen. F 


Phecylides, aiſſes levi rexues, the Dead are all upon a Level. 

admits no difference in Title or Degree. Cicero de Le g. I. 2. 

Diſtinction of Fortune. Statins Tbeb. Xx. Iitulique in more 
Titles bid in Duff. Add. Sir acb. X. 9. Cc. 

(*) Valet ima ſummis | 


Od. 13. Quod quique vitet nunguam homini Satis, Cautum eſt 
next Hour. Manil. lib. 3. 
--—-- Tanta est rerum diſcordia in evo, 
Et Sub texta malis bona ſunt, lacrymaq; ſequuntur, 
Vota, rec in cunct᷑ ie ſervat fortuna tenorem, | 
Due ades permixta uit, nec permanet unn, 
Amiſitq, idem variendo cuncta per mee. 
A moſt noble ſtrain we have to the ſame in Seneca's 
Arrim (in Epictet.) tells a Story of 
time the Man got the Honour of W 
made his Court to him. 


TY 


* 


Mors ægue pulſat 
The World owes us al 


_ Mutare, (5 in ſignem attenuat Deus, 
Objcura promens. Hor. L. 1. Od. 34. GOD can quite change the Conditions of Affairs, and the Stations of Men. Idem l. 


a 1 ocmaker, whom his Maſter Epaphroditus ſold off as a Slave of little uſe. In fame 
at his Trade for the Emperour ; and then tes pleaſant to ſee how Epe gt. 


jou pauperum tabernus ——- Regumgue turres. 
to Death, (o) Claudian in Ruffin. I. 2. 


Changes and Removes (*). Our Chhriſtian 

Hither as to the Grand retiring Room, 

From Earths wide Stage, the Mortal Actors come, 

And here partake an vndiſtinguiſht Doom. 

Aſide their Honours with their Robes they throw; 

The Herald and his Trade are loft below. 

The King depoſed, - forgets the Duſt he made; 

And the rude Peaſant crouds the Royal Shade. 

Lucian Lorle 38 & dd x, Sg d mec. The Gree 
= is moſt agreeable to Nature, that Death ſhould take off 3! 
atentes | | 


in hiras. No Man is provided againſt the Acciceats of tie 


Hence there ſprings 

That various Diſcord which is ſeen in. things : 

In one continued ſtream no Fortune flows, 

Joy mixes Grief and Fleaſures urg d by Woes : 
conſtancy in every part Kt ripe 3 

Which Wiſdom never truſts, but Folly fears. A. Crete": 

Thyeftes, ' We qui donat diadema fronti, &c. 
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Profeffion ſuggeſts many Motives to the Jame 
purpoſe ; as that God does not eſteem Men ac. 
cor:ing to their Nobility, their Power, or their 
Wealth, but according to their fincere Piety 
and Goodneſs. And that at the laſt great Day 
of Judgment, and of the Diltribution of Re- 
wards and Puniſhments in another Life, no tre- 
ard will be had to thoſe who ſwell in Port and 
igure, beyond their Neighbours of this 
orld. | 
WI. This ru” being admitted, there flow 
from it ſeveral Precepts, the Obſervation of 
which bears a very great force in the maintain- 
ing of Peace and Friendſhip amongſt Men. And 
rhis in the firſt place is moſt manifeſt, that he 
who would uſe the Aſſiſtance of others in pro- 


moting his own Advantage, ought as freely to 


be ar their ſervice, when they want his help 
on the like Occafions. One good turn requires 
another, is the common Proverb. For he muſt 
certainly eſteem others unequal to himſelf, who 
conſtantly demands their Aid, and as conſtantly 
denies his own, And whoever is of this inſolent 


Temper, cannot but highly diſpleaſe and pro- 


voke thoſe about him, and ſoon give occaſion to 
2 breach of the Common Peace. It was a Man- 
ly and a gallant Reproof which CaraZacus gave 
the Romans, Num ſi vos omnibus imperitare vul- 
tis ſequitur ut omnes ſervitutem accipiant ? Be- 
cauſe you deſite to be Maſters of all Men, does 
it- follow that all Men muſt defire to be your 
Slaves(p).And indeed,it as much implies a = 
tradiction to determine differently in my own 
Caſe, and anothers, when they are exactly Paral- 
lel, as to make contrary Judgments on thin 

really rhe fame. Since then, every Man is we 

acquainted with his own Nature, and as well 
at leaſt as to general Inclinations, with the Na- 
ture of other Men, it follows that he who con- 
cludes one way as to his on Right, and ano- 
ther way 48 to the ſame Right of his Neigh- 
bour, is guilty of a Contradiction in the plaineſt 
Mitter; an Argument of a Mind unſound in 
no ordinary Degree. For no good reaſon can be 
given, why  waat U eftzem juſt for my ſelf, 1 
ſhould reckon unjuſt for another in the fame 
Circumſtances Thoſe therefore are molt pro- 
p=rly ſociable Cre itures, who grant the ſame pri- 
vileges tq others, which they defire ſhould be 


allow'd tfemſelves (4) ; and thoſe on the other 


Hand, are moſt untit for Society, who imagi- 
ning themſelves a Degree above Vulgar Morrals, 
would have a particular Commiſſion to do what. 


1 
7 
- „ 
— 
* 


ever they pleaſe j they gi ve themſe ves a free 


Pardon for all things, and vouchſafe not to o- 


thers the leaſt Indulgence; they demand the 
Principal Share of common Honours, and of 
common Goods; though their Right and Title 
is not diſtinguiſh'd by any peculiar Excellence 


or Advantage. For as in railing an Edifice, a 


Stone which by reaſon.of its rough and angular 
Figure, robs others of more room than it fills it 
felt, and upon account of its exceeding Hard- 
neſs, cannot conveniently be cut into Regulari- 
ty, and ſo hinders the whole Frame of Build- 
ing from cloſeing together, is thrown aſide by 


the Workman, as unfit for all uſe and Service; 


ſo thoſe mazorixlas, thoſe greedy Churls, whoſe 
rough and ſavage Temper inclines them to 
heap Superfluities on themſelves, and to de- 
rive others of meer Neceſſaries, and whoſe vio- 
ence of Paſſions makes them uncapable of bei 
reclaim'd, are indeed the great Impediments of 
Society, and the Plagues of Mankind. Hence it 
is a Command of Natures Law, that 20 Man 
who bas not obtain'd a particular and eſpecial 
Right, ſhall arrogate to himſelf a larger ſhare than 
his Fellows ;, but ſhall admit others to an Enjoy- 
ment of equal Privileges with bimſelf (r). There- 
fore the Commiſſioner in Livy (s), who came 


to treat with the common People in their Se- 


dition, was guilty of Inſolence, when he told 
them, Satie ſuperq; humilis eft, qui equo jure in 
civitate vivit, nec inſerendo . nec pati. 
endo. He is humble enough, and indeed too hum- 
ble in 2 State, who is content to live upon equal 
Terms and Rights, neither doing an Injury nor 
taking one. As if it were a hard Caſe, that 
the Privilege of Nobility ſhould not be ſtrong 
enough to diſpenſe with that Furidamental Law 
of Equity, Do as thou woul'dſt be done by (t). 
On this Principle is built that gallant Compli- 
ment of Pliny to the Emperour Trajan, unum 
ille ſe ex nobis, & hoc magis excellet atque emi- 
net quod unum ex nobis putat : nec minus homi- 
nem ſe quam hominibus præeſſe meminit. He thinks 
himſelf one of us, and tis this makes him more 
04r Superiour, that be paſſes in his own Judgment 
for our Equal; and remembers himſelf to be no 
leſs a Man than the meaneft Subjeft whom be 
governs. For that excellent Prince when he 
accepted the Supreme Command, had promiſed 
thar private Men ſhould find him ſuch an Em- 
perour, as he himſelf defir'd to find, whillt a pri- 
vate Man. Galba in Tacitus (u), gives Piſo 
an admirable piece of Advice to the ſame pur- 


= * = 
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(p) Lat at. inflit, I. 3. c. 22. That cannot be done wiſely, which were it done by all, would be unprofitable or Evil. | 


(q) Nui ne tuberibus propriis offendat amicum 

Poſtulat ignoſcat verrucis illius : æquum eft 

Peccatis veniam paſcentem reddere rurſus. 
Ar. 1. Sat. 3. | 


ice againſt thoſe who 
off all the vain humour of Arro 


Hitt 


- 


8 


20 Thus the Tribune of the Commons heals in —— 1 win 2 
ye Senators, we demand that the People may thus far enjoy the ſame Rights with you. e 
Number who excel in Vertue and in — 2 —— 

we preſume may be fairly Challeng d by every Member of a Commonwealth, to be ſecured from Injuries, and to obtain 
er them. LA. Div. Inſtit. I. 3. c. 21. He that would wy 
| and. Pride; and ſnew thoſe who fell with Power ani 
on the Level with theit moſt needy Vaſſals. Aud. Sen. de Ird. l. 2. c. 28, | Rd 
82 F given by the Dake of Foinvills to Mareſcote, 'in Gramond. Hift. Gal. I. 8. 

1. I = 


He that would have his Botches not offend, 

Muſt wink at puny Pimples in his Friend, 

Indulgence ſhould'be Mutual; they that want 

The largeſt Pardon, ſhould' the largeſt grant. "= 

ard to the anwritten Laws of Neture, 

| 2 that thoſe of your 
State, But this Privi- 


Men to an Equality, muſt take 
and Grandeur, that they are indeed 
(s) Lib. 3. ch. 33 


poſe. 


W 
| 2 4 TY 3 


| | 00 Epi}. 47. 


at nothing leſs than to — 
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Chap. J. 


poſe. Urilifimus idem ac breviſſimus bonarum 
malarumq; rerum delefis eft cogitare, quid aut 
volueris ſub alio principe aut nolueris. The beſt 
and the ſhorteſt Rule to obtain the true Art of 
good Government, is to conſider what 2 would 
your ſelf approve, and what you would condemn 
in another Prince ; and accordingly to prattice 


the former, and to void the latter. And Seneca 


(x), joins in the ſame wiſe Direction; 7h15 
(ſays he) is the Sum of my Advice, ſhew ſuch 
behaviour towards an Inferior, as you would have 
a Superior ſhew towards you (yp). | 

V. The ſame Equality teaches a Man how to 
carry himſelf, in Caſe he be appointed Arbitra- 
tor of any Right betwixt others, namely, hat 

treat them as equals, and gives no Favour 
or Indulgence to one above the reſt, except ſuch 
as he can claim by Virtue of ſome peculiar Right. 
For he that by a partial preference of one Per- 
ſon to another, violates the Rule of Natural 


Equality, is at the ſame time Sui of an Injury, 
a 


and of an Attront, by denying a Man what is his 
Juſt Due, and by detracting from that Worthi- 
neſs, which Nature gives him in common with 
his Fellow (2). It follows as a Corollary from 
this Doctrine, that if the thing which is to be 
diſtributed amongſt many, admit not of a Di- 
viſion, the Perſons who have an equal Right to 
it, uſe it in Common, and without Stint, if the 
Quantity of the thing will allow it; if not that 
they then uſe it in a certain and limited man- 
ner, and with. Proportion to their Number. 
For itis not poſſible to find out any other way 
of obſerving an — in theſe Caſes. But 
if the thing can neither be divided nor poſleſst 
in Common, then the uſe of it ſhall either be 
taken by turns (a), or if this Courſe too fail 
of Succeſs, and it likewiſe one of the Contend- 
ers cannot give the others an equivalent to ſe- 
cure to himſelf the whole Enjoyment of the 
thing deſired, then one ſhall carry it from the 
reſt, by the fair Deciſion of a Lot; which is the 


moſt proper Remedy that can be applied to 


all Differences of this kind, in as much as it 
takes away the Notion of Contempt by ſetting 
all the Parties on a Level, and if it does not 
favour a Man, yet does not in the leaſt diſgrace 
him (b). Hobbs (c) has divided Lots into two 
ſorts, Arbitrary and Natural. The former is 
ſuch as the Competitors agree upon, engaging 


to ſtand to the Event, whilſt they cannot by 


any Art govern or forſee it; and therefore this 
kind of Lot. with regard ro Men, depends en-. 
tirely on meer Chance and Fortune. Natural 
Lot, hedays, is either firſt Serſure, by which a * 
thing which can neither be enjoy'd in common 
nor divided, paſſes to him, who ſhall firſt lay 
hands on it with a deſign to keep it; or Prims. 
geniture, by virtue of which ſuch Paternal Goods 
as can neither be divided nor poſſeſt in common 
by many Children, are adjudg'd to the Firſt. 
born. Yer if we accurately conſider things, there 
will appear to be no proper Lot but what we 
may call Arbitrary. For 'tis not eaſy to aſſign 
a reaſon why ſuch an Event as a Man cannot 
rocure by his own Induſtry, ſhould give him a 
ight which ſhould hold good againſt his E. 
quals, unleſs this R:ghz was afſign'd or adjudg'd 
to this particular Event, by the Arbitrary Ap. 
pointment, and Inſtitution of Men. Thus a 
thing which no one has a particular Right to 
claim, belongs to the firſt Seiler ; becauſe when 
diſtinct Proprieties were introduced, there ſeems 


to have paſs'd this tacit Agreement amongſt 


Men, that thoſe things which were not peculi- 
arly aſſign'd to any Owner, and yet could not 
without a prejudice to Mankind be always left 
in common, ſhould be the Right of the firſt 
Poſſeſſor. And thus too the Right of Primcge. 
niture, owes its original to Human Conſtitution 
and Compact. For otherwiſe, why ſhould the 
younger Brothers born of the ſame Patents, be 
we in a worſe Condition than che Eldeſt, 

arely upon account of an Accident or Circum- 
ſtance, which it was not in their power to hind- 
er (d). Now the reaſon why theſe two Claims 
by Primogeniture, and 75 Seiſure, are ſometimes, 
tho 9 call'd Lots, is this, becaule they 
cannot be foreſeen or directed by any power of 
Human Induſtry, and becauſe it reflects no real 
Diſgrace on a Man to loſe the Preterence for 
want of theſe Advantages. 

VI. This Rule of Equality is likewiſe tranl- 
greſs'd by Pride, when a Man for no Reaſon, or 
without ſufficient Reaſon, prefers himſelf to o 
thers, bearing a lofty carriage towards them, 
as baſe Underlings, unworthy of his Conſiderati- 
on or Regard. How vaſtly diſtant this Tempe 
is from the Vertue of Generofity and true Great 
neſs of Mind, Des Cartes has moſt elegantly 
ſhown in his Treatiſe of the Paſſions.g* He lays 
dit down as a Principle, that it is one of the 


— 


— 


a Nunquam ſic cura Deorum 
Se premit ut veſtra morti veſtreq, Saluti, 

Fata uacent; pro cer um motus bac cunctu ſequuntur, 
Humanum pauci s vivit genus, ; 


— 


This my Lord Bacon calls a 


) Hence appears the intolerable Inſolence of that Saying in Lacan. J. 5. 


Heaven thinks not on the Vulgar Herd, 
Their Deaths to haſten, or their Lives to guard ; 
Fortune disdains to Court ſo mean a Cure, 

Nor leſs than Ceſar is a Mark for Her. 

The Fate of Subjects on their Lords muſt turn, 
And little Mortals for the Great are born. 


can Temper oi Mind, poſſeſſing thoſe Grand Difturbers of the World, who ſeem to aim 
Men happy or miſerable, according as they appear their Friends or Foes ; and as it wele 


to make all Nature bear their own Image; which is properly fighting againſt Heaven. De augment. Scient. L. 7. c. 2. 


(4) Livil.'3. 4. c. 4. 


alii liceat, tibi non licere aliquid naturalis aut pudoris aut indignationis habet. That what is 
for another, ſhould not be lawful for you, creates a natural Shame, or a natural Indignation. 


(a) Curtius. J. 7. c. 6, In this hot Contention between the two Parties of Horſe and Foot, for the Honour of carrying their 
ing it would be difficult for him to make the choice, and that he could not ſatisfie one Order without di- 


guſting the other, commanded that they ſhould bear his Litter by turns. (0) Proverb. XV11T. 18. 
8 De C we. c. 3. S. 13. &c. Leviath. Engl. p. 78. 2 5 | | 
Therefore Ariſtorle ſays; Brothers are equal, except that they differ in Age. Erhic. VIII. c. 12. 
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3 „chief Parts of Wiſdom ro know . 


0 t Accounts every onz onghr to eteem or 
Ib dibetteem himſelf; and then be makes out, 
0 hat the only juſt Cauſe of eſleeming our ſelyes, 
0 fre Choice, and from the Command and Au- 
« thoriry which we exerciſe over our Wills; 
« fince beſides the Actions which depend on that 
« Faculty, there is __— us thar can pro- 
« perly merit Praiſe or Diſpraiſe. Hence be 
* concludes, the true Notion of Generofity,which 
6 prompts 2 Man to value himſelf as highly as 
£ 


from the lawtul uſe of our Power of 


© Vice ſo extteamly abſurd, that tis ſcarce cre 
* dible any ſhould proſtitute rhemſelves to ſuch - 
© a baſenels, were there not a pack of idle Flar- 
* terers in the World, who by their falſe Praiſes, 
* ſwell Men of heayy Pirts, into this moſt ſtw 
© pid Degree of oy K 4 : 
Nor does a Mans Advancement to Honour or 
Power, give him any juſt Reaſon to be Proud; 
On which Point Menalazs in Euripides (F), thus 
admirably expoſtulates with Agamemnon. | 


Oleh 70 trials, dgxev AA⁰Eu/i, Nc. 


in Reaſon he ought, to conſiſt in this, that he * 


acknowledge nothing to be truly his own but 
© this free Diſpofition. of his Will, that he be 
« ſenfible he cannot purchaſe Blame or Com- 
e mendation, otherwiſe than by the ill or the 
good at of this Power, and that at the ſame 
© time he feel within himſelf a full purpoſe 
and reſolucion of uſing it well. He proceeds 
io obſerve, that thoſe who have ſuch a true 
t Senſe of rhemſelves.are eaſily inclin'd to think, 
that every Man judges of his own worth in 
* the ſame manner, fince there is nothing in this 
© Notion which hath any F on exter- 
mal Things or Perſons. That for this Reaſon 
© they never deſpiſe others, but are ready to ex- 
cuſe their Faulrs, as proceeding rather from 
* Miſtake than Defign. T hat as they think them- 
* ſelves not much Inferior to thoſe who exceed 
{them in Wealth, Honour, BO, Wit or 
* Learning, knowing that theſe Advantages 
© ought not to come into the Account; ſo 
* when they find themſelves poſſeſs d of the 
like Goods, they do not fancy they are much 
Superior to thoſe who want them. Hence he 
< ſays, there is diſcoverable in the moſt generous 
< Spicits an honeſt Humility z a Vertue conſiſting 


in the Reflection, which we make on the 


* Infirmity of our Nature, and upon the Miſ- 
* carriages Which we either have formerly been 
* guilty of, or may be hereafter, theſe being no 


les than we ſee committed by others; whence 


* it comes to pals, that we prefer not our ſelves 
to any Perſon living, wiſely conſidering that 
* all Men have the ſame Faculty of free Will, 
and may all imploy it to as good uſe. He re- 
) 28 farther, that thoſe who entertain a 
good Opinion of themſelves for any other 


& © Cauſe, are not enduzd with real Genergfity , 


but puff 'd up with empty Pride, which as ir 
is always Vicious, ſo it is aggravated the more, 
* the more unjuſt the Cauſe is, on which the 
© ſelf Conceit is founded. And the moſt un- 


| f uſt Cauſe of Pride, is the being proud without 


auſe ; that is, when a Man being conſcious 
* to himſelf, that he has no real Merit which 
* ſhould entitule him ro Eſteem, imagines Glo- 
t to belong to every one that pleaſes to u- 
* ſurp it, and that the greateſt ſhare a Man 
claims of ir, the greater he really enjoys. A 


—— 


| You know when with Ambitious * you 
| (ſtrove, 
To lead the Greeks to Troy, and rule the War, 
How meek you look d, how low you ſtoop'd ” 
reac 
The meaneſt Hand; your Hoſpitable Gate, 
Free of Acceſs, let in the Vulgar Tide 
You, as in order thro? the Ranks you paſt, 
With Courteous Arts of Popular Addreſs, 
Salured, Man by Man, the gapeing Crowd, 
And forc'd your Honours on unwilling Clowng, 
That low Compliance might N ou 
Ti 
And in the common Market purchaſe Pralle 
But Maſtcr of your With, and voted Chief 
Of our united Force, lofty you grew _ 
In Manners,as in Place;yourDoors were barr'd, 
Your Friends(once Friends, but now intrudi 
e 
Drove back with Scorn;your ſel f, like ſomeRicł 


(Gem, 
Deeply Encaſe d, and veil'd from Vulgar View. 
But a good Man, if Wealth or Dignity 
Exalt his State,ſhould keep his Soul unmovd 
From Vertues Centre, and elude the Charms 
Of ſwelling Inſolence; ſhould freely ſmile 
On Friends beneath, and ſerve them with Will 
| : (Wi 
When his improy'd Condition gives more 
| | 225 (Power. 
Lucian(g )has left an excellent Obſervarion to 
the ſame purpoſe; no Man ſays he, will e 
one advanced to Eminence and Grandeur, if 


fee bim bear his Fortune with Moderation. _. 


VII. A much heavier Breach of this Equality 
is it, for a Man to ſhew his Contempt of & 
thers, by ourward and open Signs ; whether by 
Actions or Words, by a Look or a Laugh, or any 


ſuch Affront; one kind of which is often ex- 


i'd by troubling another with a ridiculous 
or a diſagreeable Preſent (þ). Which Sin is to 


be reputed fo much rhe more Heinous, as it gives 


the higheſt Provocation imaginable, and inflames 
the Sufferer with the gteateſt violence of 
and Revenge. For we find many Perſons who 

will expoſe their own Life to preſent Danger, 
and much more break the Peace with others, ra- 
ther than put up ſuch a grateing Indignity. In 


PET OS WE 
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Dees (f) tigen in 


(b) Add.1. . 8.2 N qui ſatis dare am. Matt Vs . 
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Crap. II. 


as much as every AR of this Nature is a Wound 
to a Mans Glory and Reputation, of which 
Goods we are more proud, and more tenderly 
ſenſible than of any thing elſe we poſſeſs, and 
in the ſafe and flouriſhing State of which, al- 
moſt the whole Pleaſure of our Mind con- 


fiſts. 

VIII. From what has been offer'd on this Head, 
it is eaſy to diſcover the Abſurdiry of that O- 
pinion, derived from the Ancient Greeks, of 
ſome Mens being Slaves by Nature. Which it 
taken in the ſame Crudeneſs of Senſe as it bears 
in the Expreſſion, is directly repugnant to that 
Natural Equality,which we have been endeavour- 
ing to eſtabliſh (i). Thus much indeed is moſt 
evident, that ſome Men are endued with ſuch 
a happineſs of Wit and Parts, as enables them 
not only to provide for themſelves and their 
own Affairs, but to direct and govern others. 
And that ſome again are ſo extreamly Stupid 
and Heavy, as to be unfit to govern themſelves, 
ſo that they either do Miſchief or do nothing, 
unleſs others guide and compel them. And far- 
ther, that theſe laſt being commonly furniſh'd 
by Nature, with ſtrong and hardy Bodies, are 
capable of bringing many notable Ad vantages to 
the reſt by their Labour and Service. Now 
when theſe have the Fortune to live in Subjecti- 
on to a wiſe DireQor, they are without doubt 
fix't in ſuch a ſtate of Life, as is moſt agreeable 
to their Genizs and Capacity. If therefore 
theſe two Parties of Men voluntarily conſent 
to the Eſtabliſhing of ſome common Govern- 
ment amongſt them, it is conſonant to Nature, 
that the former be inveſted with the power of 
Commanding, and the larger with the Neceſſity 
of Obeying, by which Method the Intereſts of 
both will be beſt promoted and ſecured. And 
in this Senſe we may without danger admit of 
Ariſtotles Aphoriſm, laid down in his firſt Book 
of Politiques, T) wp Sooraperoy Th Ov afowyey, 
&c. which according to Heinſius his Paraphraſe, 
runs to this purpoſe , Nothing is 5 to 
Nature, than that thoſe who excel in Underſtand. 
ing and Prudence, and are able tojudge of Things 
at a diftance, ſhould rule and controul thoſe = 
are leſs happy in theſe Advantages. On the o- 
ther band, thoſe whoſe Bodily Strength and Vi. 
gour, enables them to put the 
wiſer Men in Execution, are 2 ature framed 
and defign'd for Subjection and Obedience. From 
this Conſtitution of things, the Sovereign and the 
Slave receive equal Advantage, the Benefits and 
the Conveniencies are alike on both ſides (H. Yet 
it would be the greateſt Abſurdity imaginable 
to believe, that Nature actually inveſts the Wiſe 
with the Sovereignty over the Weak and Impru- 
dent, or with a Right of forcing them to 
ſubmjr and obey againſt their Wills. Far no 


= ent 


mmands of 


Sovereignty can be aQually eſtabliſh'd, unleſs 
ſome Human Deed or Covenant precede. Nor 
does a Natural fitneſs for Government preſently 


make a Man Governour over another, who is a; 


naturally adapted for Subjection; nor ſuppoſing 
a thing to be profitable for another, is it theretore 
lawful for meto force it upon him againſt his 


Inclination. For all Men enjoy a Natural Li. 


berty in the ſame Meaſure and Degree , which 


before they ſuffer to be impair'd or diminiſh'd ; 


there mult Intervene either their own Conſent 
expreſs, Tacite, or Interpretative, or ſome Pad 
of theirs, by which others may obtain a Right 
of Abridging them of their Liberty by force, in 
Caſe they will not part with it, by a Voluntary 
Submiſſion. Twas therefore well urged b 
Quintilian's Declaimer (). What hath Nature 
produced amongſt all her Works which ſhe hath 
not ſet in a State of Freedom. I forbear 1 
Jpeak of Slaves, whom the hard chance of War 
bath deliver d up as a Prey to the Congquerours, 
though they were born by the ſame Laws, by the 
fame Neceſſity, by the ſame Accidents Contri- 
buting to their Original. They draw Breath ou 
of the ſame free and common Air; and tas nt 
the Decree of Nature which gave ibem Mafters, 
but the Unkindneſs of Fortune, Tis a Maxim 
of Ulpran, that all Men by a Natural Right are 
born freewbich Freedom Grottzs interprets, © To 
be ſuch as is only a Privation of Servitude, not 
a Ontradiclion to it; that is, it provides, a 
Man ſhall not be by Nature a Slave, but f 
* gives him no Right that he ſhall not become 
* a Slave afterwards; for no Man is in ſucha 
© Senſe Free, as that it ſhall be impoſſible tor 
* him toloſe his Liberty. The ſame Truth may 
be thus explain'd in other Words; fince Na 
ture hath produced all Men Equal, and fince 
Servitude cannot be conceiv'd without Inequa- 
lity, (for Servitude neceſſarily brings in a Di. 
ſtinction of Superior and Inferior ; whereas in 
the Notion of Liberty, it is not Requiſite that 
we ſhould have an Inferior, bur *ris ſufficient 
that we are Subject to no Superior s) it follows 
that all Men Naturally, and Antecedently to 
any Human Deed, are conceiy'd to be Free. But 
Natural Ability, or the Poſſeſſion of ſuch Qui: 
lities as are Requiſite for any State, do not im- 
mediately ſet a Man in that State. Every ole 
who hath Capacity enough to rule a People, or 
to mand an Army, is not without more adoe 
a Kihg ora General. Nor can ſuch an accom 
liſh'd Man as Horace's Lollius preſently chal: 
to himſelf rhe 1.— Faſces ; though be 
fully Anſwer that fine Character, 


———Et animus tibi 
Rerumg, prudens, & ſecundis 
Temporibus dubiiſq; reclus. 


—— . — 


and obligi 
agreeable {ſays he) that a Man who is neither by Nature 
but be govern'd ; ſhould be 2 Servant not a Naſter; 
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Index avare ſraudis & abſtinens 
Pucentis ad /e cuntta pecuniæ; ! | 
Conſulg, non unius anni, &c. L. 4. Od. 9. 


A Soul with Sage Experience fraught, 
Whoſe vets Word and ſteadfaſt Thought, 

Nor Frowns of Adverſe Fate could grieve, 

Nor ſmiling Happineſs deceive. 

A Mortal Enemy to Knaves 

And Gold that makes them. Gold enſlaves 

The wicked World; bur owns its Charms 

A Match too weak for Vertues Arms. 

Not Conſul of a fingle Yeat, &c. 


And what Plutarch reports of Pelopidas, that 
he held the Supream Command longer than the 
Laws allow'd of, leaſt his Succeſſors through 
Idleneſs or Miſmanagement, ſhould prejudice 
the Affairs of the State, muſt be look'd on as 
an Inſtance, not of any ſtanding Right, but of 
an extraordinary Indulgence (n). 
And here too we have an Opportunity of in- 
erpreting that ſaying of A/butize in Seneca 
67 which is is commonly cited on this Subject. 
By Nature a Man is neither Bond nor kree; "twas 
Fortune that afterwards introduced theſe Names. 
That is, fo long as all Men were Egqua/, they 
could not be diftinguiſh'd in our Mind by ſuch 
a State as is oppoſite to their Natural State of 
Equality, But afterwards, when thoſe who loſt 


or quitted that Natural State, got the Appella- this abſurd Notion of the Grecians aroſe chiefly 


tion of Bondmen, in like manner thoſe who re- 
tain'd it did now entirely engroſs the Title of 
Free. The Thing may be explain'd by this fa- 
miliar Inſtance in a like Caſe ; ſo long as there 
are no Military Men in a State, the Subjects 
all keep the ſame common Name and Conditi- 


on; but when part of the Subjects are liſted in- 


to Armed Troops, the DiſtinQion of the Soul. 


diery and the Country, immediately ariſes. And 
according to this 


plication may we admit of 


grofs Opinion of Slaves by Nature. For there | 


is ſcarce any Man fo dull and ſtupid, but he 
fancies it will be more proper and convenient 
for him to live according to his own Inclinati- 


ons, than to ſubmit himſelf to the Command; 


and to the Pleaſure of another; This Natural 
Defire appears more evidently in whole Nati- 
ons, none of which are ever ſo tow-Spirited as 
to prefer a Forreign Governour to a Prince of 
their own Country and Race. Laſtly; fince Na- 
ture does not actually conſlitute any Superto-. 
rity or Government, and ſince thoſe Natural 
Slaves whom Ariſtotle ſpeaks fo much of, are 
commonly Men of ſtrong Hands and able Bodies, 
there would be a hard Scuffle betwixt them 
and their wiſer Neighbours for the Maſtery 
in which Contention the latter Party with all 
their Sagacity, could not promiſe themſelves 
an Infallible Succeſs. Ariſlotles Argument 
borrowed from the Poets, deſcrres likewiſe to 


be thrown out as molt Arrogant and Unreaſona-. 


ble. Therefore ſays he (g), the Poets tell us, tie 


juſt the Greeks ſhould rule the Barbarians, as if 


to be a Barbarian, and to be a Slave, were naturally 
the ſame thing(r ).For according to this Doctrine, 
if we had a Mind to deſtroy any Nation differ- 
ing from us in Cuſtoms and Manners, it were 


7 brand them with the reproachful Name 


of Barbar1arns, and then to inyade them without 
farther Colour or Excuſe. It is manifeſt, that 


a Democratical Governcpent, whereas their 


from hence, that they on wholly inclin'd to 


Mighty Neighbours the Perſians were conſtant 
Maintainers of a Monarchy, for whom for this 
and other Reaſons they mortally hated beyond 
all Bounds of Juſtice or Humanity. On this Ac- 
count Iſacrates (/) calls the Perſeus quay DMH, 
Enemies by Nature to the Greeks, * And Tays, 
that in the general Councils or Aſſemblies, be- 
fore any Bufineſs was tranſacted, a Solemn 


that Notion, which Ariſtotle (o) cites and re- © Curſe was denounc'd againſt thoſe who ſhould. 


jects, that Bondage and Freedom owe their Ori- 
ginal to Law, For were not Servitude introduced 
by Human CompaQts and Conſtitutions, ſuch a 

ifference would be unintelligible,all Men being 
placed by Nature in the ſame equal State as 
the Emperour ſpeaks in the Inſtitutions (p), 


whereas before all Men enjoy'd the ſame gene. 
ral Name, the Law of Nations mu t in three 


kinds of Men, Liberti Servi, and Libertini; 
Men that are born Free, Men that are Slaves, 


Freedom. Orit m 
Saying, which Ariſtotle diſlikes to give it this 
denſe, tbe Rights of Liberty and Servitude, as 
they are conſider d in Men living under ſettledGo- 
vernments, are defined by Cruil Laws. 


cient Strength, 


6 


deſire Peace or Friendſhip with the Perſiant; 
and that at the Great Feaſt of the Myſteries, 
© the Publick Heralds forbad all of that Nati- 


* on, as Murtherers, to be prefent at the Holy 


N Ceremony. . 5 
As for Ariſtatle's whole Diſcourſe on this 


Subject, we ſhall 02 a more Reſpectful and a 
more Favourable 


nſtruction on his Words, if 


we ſay that by making two kinds of Servitude, 


Natural and 


for Command zin which Caſe both enjoy 
dition moſt a 
Neceſſities. And that the 


— 
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e Dor? Legal, he means the fotmer to be 
Men that being at firſt Slaves have obtain d their when a Man of more Strength than Wir, ſerves 
ay be enough to juſtifie that another, whoſe Parts and Genius diſpoſe 2 
a "Y 
greeable to their Nature and their” 
zal Servitade which 
he ſpeaks of, is when a Perſon. of good Endow- 
Many other Conſiderations there are of ſuffi- ments and Abilities of Mind, is through the 
to overthrow that vain and meanneſs of his Birth, or the hardneſs of s For- 
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rune, eompell d either by his own Fear, or by 
Publick Conſtitutions to ſerve a Maſter Inferior 
to himſelt in thoſe Accompliſhments of Mind; 
and whenever this happens, tis ſcarce poſſible 
but that the Vaifil ſhould hare his Lord; 
whereas on the other Hand, theſe Relations pro- 
duce a firm Love and a kind of Friendſhip, when 


. each Party bears that Character which is moſt 


fuirable to his Diſpolition and to his Power. 
But ſtill this mult be fixt as a moſt undoubted 
Principle, that the bare force of ſuch a Natural 
Aptitude, does neither give the one a Right of 
impoſing a Condition ot Servitude, nor oblige 
the other to receive it. 

IX. It will be proper to add ſomewhat in 

ort, concerning the other kind of Equa/ny, 
which differs from the former, in that ic is ra- 
ther a Conſequent, than an Ingredient of the 
State of Nature; we may call it an Equality of 
Power, or of Liberty, by which all Men are 
reckon'd Natarally Equal in this _—_— thar 
Anrecedently to any Deed or Compact amongſt 
them, no one hath power over another, bur each 
is Maſter ot his own Actions and Abilities. This 
Equality is taken away when Men enter into a 
Croil State, where whilſt one or more are in- 
velted wich the Power of Commanding, and all 
the reſt enjoyn'd the Duty of Obeying, there 
ariſes che greatett Inequality imaginable between 
the Sovercign and the Subject. But fince there 
{till appears ſome Incquality, even bewveen the 
Fellow Subjects, not only with regard to Ho- 
nour and Ettecm (7), but likewiſe as to the 
Power which one obtains over another; we may 
obſerve, that part of this Inequality proceeds 
from the S of Fathers of Families, who be- 
ing the chief Rulers before the Inſtitution of 
Publick Governments, brought into ſuch Govern- 
ments the Power which they before held over 
their Wives, their Children, and their Servants. 
So that this Inequality being more Ancient than 
the Erection of Civil States, can by no means 
owe its Original to them; nor do they give 


i) Of which ſee Book VIII. C. 4. 


— 


this Power to the Farbers of Families, but leave 
ir in their Hands as they found it; though in 
ſome Places it is thought convenient very muck 
to abridge, and to reſtrain it. If any further In. 
equality, as to Power, be diſcoverable amorgſt 
Fellow-SubjeQs, ir is plain the Fountain and 
the Occafion of it mult be the ſupream Civil 
— For thoſe whom we ſuppoſe to 
have paſs'd into a Publick State, did at their 
entrance on it, make over to their Common So- 
vereign, 10 much of the Power which they be. 


fore poſſeſs, as was neceſſary ro ſupport this 


new Conſtitution. And therefore in cafe any 
Perſon had before this Change trausfer'd to d. 
nother, any Right over himſelf, that Right 
would either ceafe and be extinct in the pre. 
ſent Regulation, or it muſt ſubmit to the Plea. 
ſure and Diſpoſal of the Superior Authority, 
But afrera Man hath once joyn'd himſelf as a 
Member to any Civil Community, he cannot on 
any Account give another ſuch Power over him- 


ſelf, as ſhall hold valid againſt the Right, ac. 
quired by the Chief Ruler; ſince this would be to 


admit two Independent Maſters, whom *ris im- 
ſible to ſerve both at once. Whatever Inequa. 
ity therefore amongſt Fellow. Subjects commen- 
ces, after the Settlement of the Civil State, muſt 
take its riſe, either from the Publick Admini- 
ſtration, on account of which the Sovereign con. 
veys by Delegacy, to ſome of the Subjects, a 
Command over others; or from ſome certain 
Privilege, granted by the ſame Supream govern- 
ing Power. But Diſparity of Riches does not 
of it ſelf, cauſe any Inequality amongſt Fellow: 
Subjects; only as great Wealth aftords Men 
matter of actual Hurt or Benefit to others, on 
which Score the Poorer ſort are want to ſeek the 
Favour of the Rich, by the moſt ſubmiſſive 
Methods of Addreſs, either to obtain Ad vantage, 
or to ſecure themſelves from Injury (a. But there 
is nothing in this Civ Inequality, any ways Re 
pugnant to thoſe Precepts, which we have betor 
deduced from a Natural Equality. 


(i) Compare Luc. Anti. Conſtans de jure Eccleſiaſt. Tit. 3. 
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Of the mutual Duties of Humanity 


T is but a poor thing not to have hurt ano- 


ther, or not to have robb'd him of his Juſt 
Eſteem ; this negative Kindneſs to a Man will 
barely hinder him trom having any fair Reaſon 
to hate, but can give him little Encouragement 
to love us. To knit Mens Minds more ſtrongly 
together, it isneceflaiy to add to this Forbear- 
ance of mutual Evil, the real Practice of mutu- 
al Good. The Debt which I owe upon Ac- 


count of my being a fociabie Creatuie; I have 


not yet diſcharg'd, whilſt I have not eſfrang" 
a Mans Affection from me by any Miſchievcs 
or Dittaſt ful Deed ; bur I ought farthet to t 
mote his actual Profit and Benefit, that I. 
ſhew it is a Pleaſure to me to ſee others Patt. 
ners of my Nature, and Sharers with me in ite 
World which we [nr The near Relaric' 
which Men naturally bear one to another, b 
loſt, unleſs it be cheriſh'd ard kept up!! 


a conſtant Commerce of kind Offices 2 
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them (x). It was a noble Saying of Plato (y). 
usw dass d air purer αν, d Tas M e 
zus m ni mie lutei CS, N oN 7 oi JernousT Hs, 
1v N of N gies, Which Pallage. Tully 3 
borrow'd and enlarg'd upon in his Ofeces., Non 
nobis ſolum nati ſumus, &c. e are not born for 


our ſelves 1 80 ; our Country, our Parents, and 


onr Friends have all a ſhare, and an intereſt in 


oar being. *Tis a Maxim with the Stoicks, that 


ar the Earth and all the Productions of it were 
created for the uſe of Men, 2 Men themſelves 


were for the ſake of Men, brought into the Wold, 
that they might A/fiſt, and Benefit cach other. In 
this we ought to follow the guidance of Nature, 
to bring common Goods together, and freely tay 
them in Common, and by an lion of grving 
and receiving. kind Offices, by Art, In 
by all our Faculties, io cement the Society of Man- 
kind (2). 2 

q Is, much more ugly and deform'd a Sin 
wilt it be. for a Man to rejoyce in the AMiQti- 
ons and Calamiries of others, eſpecially of Inno- 
cent Perſons; or on the other fide to grieve and 
repine ar the Proſperity of his Neighbours, 

II. Now we may promote the good of other 

Men, either Indefinirely or Definitely, and this 
either ſo as to part with ſomewhat of our on or 
not. A Man I:definitely advances the Common 
Benefit, when he fo poliſhes and prepares his 
Mind or his Body, as to "ye them uſeful to 
the Publick ; particularly if by Sagacity 0 


Parts and Judgment, he diſcover fuch Inventions, 


as may ſerve the Neceffities or the Couvoniencies 
of Human Life. Columella{a)obſetves with great 
Wiſdom, That it would be a thing of the high- 
*-eft Value, and Advantage in the W 
very one were ſeofible of his own Ignorance, 
* and always defirous to learn what he knew 
© himſelf ar preſent, to be defective in. | 


Hence ir appears, that thoſe Perſons are guilty 


of a Sin againſt Natures Law, who neglect to 
exerciſe themſelves in ſome honeſt Art or Employ- 


ment, but living unproficable to themſelves, and 
uſe their Soul only for 


troubleſome to others, 
Salt, to keep their Body from ſtinking.” 


14 


—Nanerus tuntum & fruges conſumere nali; 
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duſlry, and 


orld, it e- 


2e e. 
and to to rid, and devour the ſuperfiuons 
Fruits 0 Laber. For tie rooting eee 
Animals out of their State, the Egyprians had a 
Decree, obliging all Men to give in their Names 
to the Magiſtrates, and withal to intimate by 
what Calling or Profeſſion every one got his 
Lively hood. He that brought in à falſe Account, 
or practis d an unlawful way of Gain, was pun- 
iſh'd wich Dearh 0) In the ſame Rank we 
may juſtly place choſe, who having a ſufficient 
Fortune left them by their Anceſtors, think · their 
own Induſtry would be unneceſſary, trouble, ſince 
they have gain'd ſo fair a Subſiſtence. by the In- 
apy of others; 15 accordingly ſacriſice their 
ime and Thoughts to 1 and Sloth. 
Nor does Virei without good Reaſon aſſign a 
Station in Hell, to thoſe, uſeleſs and unmerciful 
„ c 


Au dwitiis fol incubuere paratis, 
Nec partem poſuere ſuis (c). 


— — Who to Lucre ſeld, 
Sit brooding on unprofirable Gold , 
And dare not gzve, andev'n refuſe to lend 
To their poor Kindred, or a wanting Friend. 
"ING | Mr. Dryden. 


| It was 2 Law ar rel the Mileſtans, that 
f he who had ſe bj ather's Eſtate, ſhould 


de denied the | 

chre (4 Such an e 

Aanilius deſcribes, | 
Lie patri, nariſqi rews,quas ceperit jpſe 
Non legabit ee 2566. | 
Tanta fames animumg; cibi tom dira cupido 


t of his Father's Sepul- 
travagant ſpend thrift ,, 


Corripit ut capiat ſamet, nec compleat unquam, 
6 Ingue epulas pt, revocet, preſtiumq; Se pulchri. 
V be 2750 


— —— Who minds himſelf. alone, 
He wrongs his Father, and he cheats his Son: 
His Race in vain with Expect ition wait, | 

For in himſelf he buries his Eſtate... 
So vaſt his Gluttony, his Luſt ſo wild 


” 
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0) Dit. 9. ad Arebiſ. 


7) Lem Off. 3. magis eſt ſecundum naturum & c. It is more agreeable to Nature, for a Man to-undertake all forts of Labour 
rouble, for the Service and Conſervation (if it were poſſible) of the whole World, than to live in Solitude, not only 

e from Cares, but in the midſt of the greateſt Pleaſures. Add. Laxtant. Div. Inftit;1. VI. C. 10. 11, Philo. Jud. quod Deus 
eſt immutah, Thoſe Wretches are-vorthy of the utmoſt Deteſtation, who regard only their private Intereſt, and neglect the 
Common Good of Mankind; as it they were born for themſelves alone; aud not for an Innumerable Society, for their Pa- 


rents, their Wife, their Children, and in general for all the World, 
the Maxims amongſt the Gymnoſophiſts, never to neglect a Soul, when once entred iuto a Human 

When I do but ſpeał the Word Man, I imply Mercy, Courteſy and Kindneſs, Add, 
Polofirat. de Vit. Apollon. I. 3. C. 1. Merc. Antonin, I. 3. F. 4. The Perſon — 


ger or Diſtreſs. Liban. Declam. 19. 


e What a poor thing is it not to hurt him whom yon ought to benefit. 90 


Heliodorus Atbiop. 1.1, acquaints us, that it was one 


y, ſhould it fall into Dan- 


that whatever partakes of Reaſon is 


of kin unto him; and that to care for all Men, generally is agreeable to the Nature of a Man. Idem. L. 4. S. 3. Men are born 


for the-ſtke-of eachother, Ad: id; I. 4. S. 4. — — 
under a Mutual Relation, from the ſame Principles, and for the ſame ns i 
Account of her Conftitations, that we ought to eſteem it a great- 
Orders that our Hands move fo readily to the Affiſtance of our in. 
Let that good ald Verſe be ever in your Mind and in your Mouth. 2 | 


She taught us the Leſſons of Equity and Juſtice; it is 
ct Unheppineſs to do Hure thi to EN it is by 


jured Neighbour. 

bumani nthil 4 me alienum puto. 
tam Mam, and i eſteem nothing 
Hum an Society is built like an A 


= 


(Y Dinar; Sie, J. 1. C. 77. Alien. Var. Hift. J. 4. C. i. 
0 . (d) Diog. Laert. in Demserit. 


2 Stranger to me, which is of K 5 ] 

| of Stones; which is by this m rted and 1 2 Ruine, 

each part hinders the fall of the other. 6 13. (e) De vt wikic. E. Kl. c. 1 | 
ſuch 4 EET 


We are att Members of a'grear 


Body. Nature as” 
This inſpired us with a Love one 


another , 


o Humanity: Let us lay our böser Powers in 
means 


only 


4 Law amongſtthe S . 
" 8 4. 5 1 — 4 1 4 
b 2 


That 


184 ” Uthe Laws of Nature and of Nations, Cn ap. II, | 


"That he devours bimfalf, yer is nor fill'd ; 
And whilſt his Apperite proceeds to crave, 
He eats his Fate, and he ſpends his Grave. 


Mr. Creech. 


The Apoſtle amongſt the Reaſons, obliging a 
| _—_ to labour, ſers down this as no RO 
rable one, "Ire by lad ˙ ms Y peiar g, I hat 
be may have :ip dom to him that needeth (f). And 
Horace could ask the covetous Man, 
Cur eget indignus quiſquam, te divite? 
Why thould any one undeſcrvedly reduced to 
Povertv, continue to want whiltt you abound. 
Such great Churls are like Swine, good for no- 
thing ti Oe are dead. The old Greek Epi- 
gram rallies them very pleaſantly, and repreſents 


them very jultly. 


Hui pan on lic, % on on qnge mireces, 
xf N H waplus Am . 

Ar wiligs a ov, os q &v gl 
Kangorouets, ame rus ] Abart. | 
Others may think you Rich, Ile ſay you're poor; 
None cer enjoy'd, bur he who utcd his Store. 


Ute ir, and 
Till D-ath,you're only Steward tor your Heir. 


In my Opinion we ought not to judge more fa- 


; vourahly of thoſe uſeleſs Burthens to the Earth, 


who under the pretence of Religion, ſtudy only 
— Improvement of a fat Carcaſs, and in a lub- 

* 
Mens honeſt Labour. Zozimw the Hiſtorian, 
though in other Things as Profane as Paganiſm 
could make him, yet has paſs't a Cenſure Juſt 
enough, on ſome of theſe ee Bretbren; 
on abſtain (ſays he) (g) from lawful Wedlock, 
and fill City and Country with numerous ſwarms 
of Men, uſeful neither for War, nor for any 0- 
ther ſervice of the Commonwealth: Tet they have 
purſued their Deſigns with ſo much Succeſs, from 
thoſe times 10 the reſent Age, that they have en- 
grit to themſelves the, greateſt part 3 the 
Lands and Eſtates, and under Colour of Commu- 
nicating all things with the Poor, have almoſt re. 
duce't all others to Poverty. To theſe we may 
add ſuch begging Strollers, as they tell us are 
found amongit the Chineſe, who fight with their 
Heads like Rams, till you part them with ſome 
piece of Bounty; or ſuch as threaten to lay 
violent Hands on themſelves, unleſs you give them 
what their Lafineſs craves (b). Valerus Maxi- 


mis juſtly commends the Cuſtom of the old Mo/- 


ſilians, who as he reports the matter, U ſed 
to ſhut up their Gates againſt all ſuch who 
© made the Plea of Religion a Cloak, and Shel- 


tis your own ; bur if you ſpare 


azineſs, conſume the Fruits of. other 


© ter for Idleneſs; thinking it highly worth 
their Care to remove by all the Methods 
* of Diſcouragement, ſuch a falſe ard drone. 
like Superſtition. | 

On the other Hand, thoſe worthy Perſons 
have been ever celebrated with the higheſt 
Praiſes, whoſe happy Parts and Study have in- 
vented new Arts, and Advanrages of living ; ard 
then have not kept the Benefit of them to them. 
ſelves, but communicated them freely to all 
Mankind. For as Horace obſorves, | 


Paulum ſepulte diſtat inerti 
Celata virius L. 4. Od. 9. 


Conceal'd Vertue or Worth, has little Advan- 
tage above the dulleſt Idleneſs. | 
Virgil has wiſely placed in hisE/y/an Paradiſe. 


Inventas—— qui vitam excoluere per aries; 
Luig; ſui memores alios fecere meren do (i). 
| | 2 Ji. 6. 


Thoſe who by Arts invented, Life improved, 
Or by deſerving made themſel ves remember d. 
Sir William Jem pie. 


Thus Antiquity advanced many to Divine 
Honours, who. had rendred Human Life more 
Commodious, by being tle Authors of uſeful 
Diſcoveries, or of wiſe and wholſome Inftituti- 
ons (&). Hence the Retirement of great Men, 
* whillt they are capable of ſerving their Coun: 
* try in Publick Employments, is an Humility, 
not altogether commendable. And therefore 
it was too high a ſtrain of Philoſophy in Similis, 
Chief Miniſter to the Emperour Adrian, when 
quirting all his Honours and Offices, and ſpend- 
ing his laſt ſeven Years in the Country, he leſt 
this Sentence for his Epitaph. Here yes Similis, 
whoſe Liſe was ſo many Tears long, but he lived 
only Seven. 

By thele and the like Methods then may we 
promote the Good of others Indefinirely, and in 
General; or without propolcing to ſerve parti- 
cularly ſuch or ſuch a Perſon, but by laying as 
it were our Benefirs in Common, and oftering 
them to the Publick Uſe, But ſome on this 
Point will have the Curioſity to enquire, whe: 
ther ſuppoſing a Man to find ſuch a famous Se. 
cret, as what they call the Phi/oſopher's Stont, 
the Art of changing with little trouble, ths 
meaneſt Materials into the Richeſt Metals; 
whether I ſay, he ought to Communicate 
rich a Diſcovery. And if any ask ſo nice 4 
Queſtion, we may venture to reſol ve it in the Ne- 
gative, ſince were it poſhble to bring this grand 


—— 


33 
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) L. S. 5. 


O Of whom ſee Neubof. in Legat. 


 Epbel. IV. 28. | . | 
& Thole «ho . Lite by the invention of Artz. He means thoſe Philoſophers that advanced any 


ciul Improvement in the World. Serving ad loc. 


vid. Diodor. Sic. I. 1. C. 13. 14. 15. & 43. Cicero de Fin. I. 3. Nature incites, and diives us on to dogood to as many 


8s, poſſible; elpecially by furni 
The chict Joy that — take in 


however excellent ot uſeſul, were 1 to know it only tor my ſelf. If Wiſdom: were offer d to me v 
| abroad, I would reject the P * 


thould keep it cloſe, and never vent it 
far as he is able, is the nobleſt Employment of a Man. 


with the Rules and Precepts of Wiſdom. Add. Alin. N. A. I. 25. c. 1. Seneca Epift- 6. 
arning is, that I may hereaſter teach; nor would any Diſcovery be plealaut to me, 


| this Condition, that | 
ropolal. Sophoeles Oedip. Tyran. To help bis bellows 2 


Invention 


2 3 CC x2 bit apa Sth, ORG: —ü— 
Boox III. Of the Laws of Natwre and of Nattons. 135 
wn — —— 


Invention into ordinary Practice, Trade would | 
be ruin'd, Inheritances and all kind of Riches 


would loſe the good Force and Authority which 
they now bear in the World; and the whole 
Method and Decent orders of Lite, would be 
changed into endleſs Tumults and Confu- 
fon. | 

III. We may be ſaid to ſerve or benefit others, 
more definitely and ex preſly, when we confer gn 
particular Perſons, any thing that may be uſe- 
| ful and profitable to them. And this we 
otten perform, not only without our own 
and Prejudice, but likewiſe without giving our 


ſelves any Labour or Trouble. To deny, or to 


grudge another a Kindneſs of this eaſy Nature, 
is juttly cenſured as moſt deteſtable Malice and 
Inhumanity. For ſuch a Power by which we 
may oblige others, and nor injure our ſelves, 
unleſs ir be on due Cccafion, put into Action 
and Effect, appears to be Vain, and only turns 
to the Reproach of him that has ir. Hence it 
is uſual to compare ſuch unreaſonable Churls 
to the Dog in the Fable, who refuſed that Pro- 
vender to the Oxe's Hunger, which was ſo im- 
proper to ſatisfie his own. Therefore when we 
diſpenſe this Kind of Benefits, we regard only 
Man in general, or the Common Nature which 
we all enjoy. Thus Ariſtotle, when ſome re- 


proved him for beſtowing an alms on a. Vicious 


Perſon, wiſely anſwer'd, s + , A Aude 
Tor & Mi (1). I did not relieve the Manners, 
but the Man; or as ſome report it, iu Abd, 
and W dp. Not the Man, but Huma- 


Nu). 

| Thus ſuppoſing me to be unwilling to keep a 
thing any longer; either becauſe I am over- 
ſtock d, or becauſe the poſſeſſion of it is ſome 
way troubleſome, how barbarous would it look 
in me, not rithzr to leave ir ſafe and entire, 
that it might prove Serviceable to others, than 
to imbezil and deſtroy ir. The Caſe indeed is 
otherwiſe in War, where we ruine hit we can 
not keep, leait cha Enemy ſhould employ it to 
our Prejudice. ++ apts 

In like manner we are to allow freely to o- 
thers, thoſe things which they call res innoxiæ 
#tilitatir,things of Innocent Proſit, or of Harmleſs 
Ve. Let us hear Tally ſetling this Point. 4s 
to thoſe things, ſays he, which Men ought 10 
hald in Common, we may apply to many Caſes, the 
Inſtruftions which Ennius give 1 in one In- 
ſtance. In 1 98 
4 
thilominzs ipfi laceat cum illi accenderit. 


Ur Homo gui eranti comiter — 10x viam, 
Quaſi lamen de ſuo lumine accendat,  facit : 


To ſet a wandring Traveller's in's way, 
Is but to light one Candle wich another : 


Lots 


bu 
i 4 i 
. . & *7 


Yet put not out your own let that no leſ; 
Shine clear, and not be Loſer by its Bounty, 


From this one Example, toe may ſuffeiently ab. 
 prebendybat ur piper. can 2 uh 2 | 


ther, without any Damage to our ſetues, this it 


it our Duiy 10give, though 10 a Stranger. Of 


which kind are theſe ep and common Bens, 
to afford Water from a River, Fire from Fire, 


good Counſel (] to a Man that is in doubt or 


diftreſs. All theſe things are frofitable to the .. 


Recerver without any loſs or trouble to the Giver. 
Wherefore we ought both 10 uſe them our ſelves, 


and likewiſe bo exhibite them to the Common 


Geod. But in regard, that particular Perſons 
have not much to grove, whereas the number of 
thoſe that want it aimeſt Infinite, in exerciſing this 
Duty of Cen mon Bouniy,zve muſt have a reſpett to 
EnniwusS's wife Caution, NIHILOMINUS IPSI 
LUCEAT ; that is, we muſt keep enough 10 
have the Meansof leing Liberal 10 our own Re- 
lations and Dependants(n). 

Ot theſe Favour, then none is to be debar'd, 
vnleſs ſuch an one, as by his Abominable Villa- 
ny, has rendred himſelf deteſtable to Man- 
kind, and unworthy the Commone Privileges of 
his Nature. Thus Platarch (o) rportsofthoſe 


falſe Accuſers, who took away Socrates his 


Life, That the Arhenans thinking them the 
* vileſt Men that lived,cxpreſs'd ſo higha Degree 
© of Hatred and Averſion to them, that they 


* would neither lend them Fire, nor ſo much as 


* anſwer them when they ſpoke, nor bath them- 


* ſelves in the ſame Water which they had uſed, 
but would order their Servant to pour it away 
* as Polluted and Defiled, till impatient of a 
State of Conſtant Reproach, the Wrerches be- 
came their own Executioners. In the ſame 


City, when Men were condemn'd for ſome Hei- 


nous Crimes, it was held unlawful to let them 
light fire, to be in their Company at an Enter - 
rainment, or at any part ot Religious Wor- 
(hip 0. 5 

hen Seneca ſays, tho will call it a Courte 
ſie or Benefit, 37 Hd a piece of broken Bread, an 
Alms of ſmall 
favour of lighting a Fire; he does 
deny the Obligation that lies on all 


impudent and how baſe it would be for a Man 


to value himſelf on ſuch petit Bounty, and to 


expect a return like ſome mighty Benefactor. 
For alrhough rheſe inconfiderable Offices prove 
ſometimes of great Value and Conſequence to 
the Receiver, yet the Chea of them in 
reſpe&t of the Giver, be they never ſo luckily 


timed, hinders them from being placed to A- 
4 . | . 
IV. For the farther Illuſtration of theſe Olbce, 


_—_— 


0. Lyog. Laeit, -1 ” 


() Plato (in Tbeagen.) calls Advice jgogy 


"i 


Nite, an holy Thing. 


0) dem, Off. 3. Amongſt the Athenians, a Publick Curſe was denounced againſt him, who: ſhould refuſe to ſet a Nan ia 


the right way. (% De Invid. & odio. 


2 

7 * 

indeed is none. Hor, L. t. Eyiſt. 7. 
— ſatis et, at tu quantumvis tolle. Benigne 


imvſa feres pueris munaſcala pai vis. 


Vid. Orat. Dinzrch. Contra Ariftozit. Add. Sophxl. Oedip. Tyran. 


v. 44, Kc. Earipid. Ofeft. u. 46. & $13- 


Terence, Andy. Tis by no means the part of a generous Man, to require us to acknowledge that as aa Obligation, which 
Quo more pyris veſei Caluber juber hoſpes, bo 


Tam tencor don 


Ks £2 


o 
f * 1 
- ” % 
- . 


ney not worth keeping, or the 
A means 

en, freely 
to diſpenſe their Kindneſſes; be only ſhews how 


: „ CS... * 4 7 
F the Laws of Nature 


of Huthanir | 
whilſt he diſcourſes ſo admirably on th 
Roman Cuſtoms of leaving ſomething always 
upon the Table, and of never putting our their 
Lamps. Theſe Prattices (ſays he) (r) fer'd 


— — ew 


— 


ty, Plutarch will do as good Servite 
oſe old 


as Leſſons of Humanity. For neither is it lawfud 
for e we da” atisfied cur own Hunger, 
to throw away the reſidue of our Proviſion, nor to 
up, or any oP to conceal a Spring, when toe 

have drank enough of the Water our ſelves ; nor 
to remove the 5 r NG by of ſailing 
and journying, aſier they have ſervd our own 
bargen, But all theſe things are to be left be- 
bind us, that they tay afterwards prove uſeful to 
other Men. In like manner, it is a very unbe- 
coming Niggardlineſs to put out a Candle, when 
we have made what uſe of it we intended; but 
eve ought ſo leave.that thoſe who come after us oy 
bave the Benefit of its Light. Na, were it 77 e 
to be effetted, we ought to lend others our Sight, 
and our Hearing, and even our Wiſdom and (ou 
rage, toimploy for their Service, whilſt going 10 
our Repoſe, we for ſometime loſe the uſe of them 


our ſelves (5). * | 4 
Prometheus, in Lucian, chp rgeth the Gods 
with Envy, and Narrowneſs of Spirit, that they 
ſhould reſent ſo highly his Aﬀion of Commu- 
nicating Fire to Mankind. * Since this could 
got be the leſs for being made Publick, nor 
© be it ſelf extinguiſſit by lending its fight to 
© others. 
To the ſame Head belongs the uſe of funnihg 
Water, for the ordinary Occafious of _ 2 
ot whole 


though Rivers may be the my 
Stares, or of private Perſons, yet Humanity en- 
Joyns us to allow the Privilege of drinking, or 
of drawing for other Uſes to any one, not 
actually engag'd in Hoſtility againſt us. We 
think the Point is ſettled with more Clearneſs 
this way, than if we ſhould ſay with Grotius, 
that the Rrver, as 4 River is the peculiar Right 
of ſuch a People, but as running Water it re- 
"mains in Common. For it ſeems leſs agreeable 
to call the ſame thing in different ReſpeQs, Pro- 
per and Common, than to affirm that the #/e of 
a thing ought by the Laws of Humanity to lye 
freely open to all, though the thing it ſelf may 
be really a 9 or Peculiar. Now to im. 

pute this as a Loan, which would otherwiſe be 


loſt, and will be immedia 


Waters are in great plenty, what the Current 


repair'd by the 
Springs, would look moſt ridiculouſly Sordid. 
(a). Thus Latona argues with the Lycian Clowns 
in Ovid Metam. VI. | | 
uid probibetis aquas?uſus tommunts aquarum eſt. 
Nec ſolem proprmem natura nec dera fecit; 
Nec tenues undas : ad publica munera veni. 
What Rudeneſs Water for my uſe denies, 
Whoſe eridlefs ſtore the Common World 
| (ſupplies. 
Nor Light nor Air did Heaven create tor one; 
Nor gentle Streams: I crave a Publi Boon. 
But though the zſe of Water is Common, yet 
the Poſſeſſion of them may, no doubt be turn d 
into a Propriety. On this Account we find the 
I/raclites offering to pay for what Water they 
or their Cattel ſhould drink, in paſſing through 
the Country of Edom (x). However, if the 


throws out at random, we ought freely to af. 
ford ro all; fo far as our InJulsence brings 
no Trouble or Inconvenience on our ſelves. 
We ſee then, that Duties of this kind do o- 
„ riginally belong to the Law of Nature; yet 
* ®rjs not unuſal to have many of them farther 
* confirm'd and enjoyn'd by Civil Conſtiturions. 
It may not be improper to ſer down an Inſtance 
or two. Solon's Law abvut Wells we find thus 
recorded by Plvtarch. Becauſe the Country bath 
but few Rivers, Lakes, or large Springs, and moſt 
uſe Wells, which have been dug, he made a Law, 
thit where there was a Publick Well within four 
Farlongs, all ſpould draw at that; but when it 
was farther off, they ſhould ſearch after a private 
Well. And if upon digging ten Fathom deep ihey 
could find no Water, that then they ſhould fetch 
from their Neighbours to the Quantity of about 
ten Gallons every day. Lor be thought it pru- 
dent to make Proviſion againſt twant , not 10 
encourage Idleneſs. * The ſame Author tells us, 
that Plato in his Laws, permits none to borrow 
Water from their Neighbours, but ſuch as ha- 
*ving firſt dug in their own Ground as deep as 


© the Clay, could find no Spring. For he would 
© have thoſe only come in for a Share with others, 
who coul, 


wet ire for themſelves. And the 
Spartan Legiſlator Lycurgus, allows a Perſon 
in Neceſſity to make uſe of the Servant, the 


— 


r) Queſt. Sympos. L. VIE. A. 4. 1 
1 8 Idem Queſt. Rom. Or doth this Cuſtom 
(Theocrit, Idol. 28. 
Mercury of all the Gods refents it moſt, 
t) It is one of Pythagoras's Aphori 
8 Plautus Trucul, 
Ovid. Quis vetet adpoſito lumen de lumine ſumi, 
8 Numbers XX. 19. compared with 11 Cron. XXXII. 3. 


Liberty to taſte the Fruit which he meets with in his way, 
Receive the Baniſh'd, and conduct the Blind. 

And let the Ship-wreck't Sailor move thy Mind, 

For ſailing is uncertain, kindly rufi 


Add. J. 10. D. d. incendo rund. Quintil. Declam. F. GOD hath made us for mutual Su and 5 - and that each 
Man ſhould endeavour to defend others from what he fears himſclf. This is not proper ——_ 3 


Reverence; but a 
lieve a famiſk'd Wretch, we do but as it were 
Diſtreſs at Sea, the Food of one Paſſenger ha 
puts us on covering with Earth, 
b perform in ſome ſort or other, this pious 


teach us, that we ought not to Joſe any of thoſe things which we have it 
Plenty, as Fire, Water, or other Neceflaries ; but when we have ſerv'd our own. 


in Ding. Laert. Not to cut down nor to hurt a Tree ca of bearing Fruit. 
Defluvio qui aquam derivat ſibi niſi, 2 


See likewiſe Geneſ. XXVI. 20. 21. 22. 
Xenophon de Rep. Lac. Add, Leuit. XIX. 9. 10. XXII 22. Deuteron. XXIV. 19. 20. 21. XXII. 24. 
I. 8. Comp. with Matth. XII. 1. Plano L. L. lib. 8. A Stranger travelling alone, or with one Companion on . 
0 by the common Law of Hoſpitability. Add. Lex Burgund. Tit- 
28. S. 1. It.Selden. I. VI. c. 6. Phocylides Aces dit el F, & c. 


provident Fear of the like Accidents, and a Religious Apprehenſion of common Dangers. When we fe. 

itty our ſelves. Hence in a Siege we lay our Proviſion in Common, hence in: 
ſupported the whole Company. And hence too ariſeth, that Affection which 
the dead * of a Stranger ; and how haſty ſoeyer our Journey be, wo ne ver fail ore, 


Beaſt, and even the Food of another Man 0) 


to leave them for the uſe of 
When we deny a Stringer what is juſt. © Mr, Creech. 


Dertvetur tamen omnis ea aqua aqueat in mare. 
Atque cavum valtas in mare ſervet aquas. 


ph. Artie 
nfs Bs — the 


To lift the Weak ; ſupport a Wretch undone. 
Pitty lon and fave his Sinking Beaſt ; 
Direct the Stranger, ſuccour the Diſtreſs, &c. 


Love, or any Perſonal Eſteem and 


Book Hl. Of the Laws of Nature and of Nations, 


rene 4 — 


v. Amongſt the ſame Duties of Humanity, 
Grotius (L. 2. c. 2.) Reckons the granting 
« free Paſſage through any Lands, Rivers, or parts 
©of the Sea, which have fallen under our Pro- 


« priety, if any have juſt Occafion to defire it; 


« as ſuppoſe when any People expell'd out of 
their own Country, are going to find a new 
Seat; or when they defire to trade and cor- 
« reſpond with a Nation, which we divide from 
« them; or when they are marching to recover 
© whar is their own in a juſt War; or when be- 
ing at 2 Diſtance from home, they are haſten- 
ing to the Defence of their Country, at preſent 
under ſome extraordinary Danger or Diſtreſs, 
But we ought roallow this Point a fuller Dif- 
cuſſion. Thus much then is clear beyond all 
doubt, that in caſe the Requeſt be made by a 
ſmall number of Men unarmed, and willing to 
live at their own Charge, Paſſage is to be grant- 
ed them, provided they ask it upon an honeſt 
or neceſſary Account. But the Caſe of great 
Armies is not ſo eafily to be decided; ſince the 
admitting of them may create Juſt Fears and 
Suſpicions in us,not only on their own Account; 
but in reſpe& of the People, whither they are 


ing any ſuch Fear, their Petition is to be com- 
plied with for this reaſon ; © Becauſe in that 
grand Diviſion of things, by which the Pri. 

© mitive Community was aboliſn'd, and diſtinct 
© Proprietics introduced, all may be ſuppoſed 
© tohave reſery'd to themſelves, ſo far the uſe 
© of each others Poſſeſſions, as ſhould prove ſer- 
© viceable to their Wants, and not injurious to the 
* Owner, and that therefore when any ſtand in 
© need of ſuch a Uſe, they have a Right to de- 
* mand it. If any diſlike this Argument, a plainer 
Reaſon may be thus offer'd, that the Law of 
Humanity obliges every Man to allow another 
the harmleſs uſe of his Goods or Poſſeſſions; 
which upon urgent Neceſſity, may be challeng'd 
in a forcible Manner, in as much as the denyal 
of it is preſumed to ſpring, either from Ground- 
leſs Diffidence, or from wicked Perverſeneſs of 
Mind. Let in ſuch Caſes, leave is firſt to be 
asked fairly and peaceably, and Violence muſt 
not force a Paſſage whilſt it is yet uncertain, 
whether the Lord of the Place grounds his Re- 


fuſal on any juſt Reaſon, or aQs only out of a 


Barbarous and Inhoſpitable Temper. When Ci. 
mon with his Troops broke through the Terriro- 
ries of the Corinthians, withour giving notice to 
the State, they gave him that handſome Reproof, 
Y 30 Sper HHG dxyorpiar, in eimiva; ceiũ een d Ty 
ewe u (2j). That when a Man fnoxck'd 
4 anothers Door, be forbore in Civility to enter, 
Full the Maſter bade him come in (a). 
Thoſe who take the ſame fide of the Queſti- 
on with Grotius, add, that aFear upon account 
of the Numbers of choſe who would enter, doth 


Since a Multitude as well as a few 


Found. Grotiut maintains, that notwithſtand - 


not ſeem a ſufficient Reaſon to deny Paſſage; 
Perſons may 
inoffenſively uſe this Privilege; and not trefpaſs 
againſt the Law of Nature. However, the ſame 
Law impowers us to take Security of the Men, 
whom we admit, to engage them to do no Da- 
mage, or to repair what they do. For the Corti- 
mon Proverb tells us, that Opportunity makes 
the Thief; and he is a very unwiſe Maſter of 
a Houſe, who lets in ſo many Strangers, as to 
be tur' nd our himſelf. Nor are there wanti 

Inſtances of ſeveral Cities, which have loſt their 
Liberty, by unwarily receiving too great a num- 
ber of Armed Gueſts. And what ſhould make 
us more Cautious, is, that few Generals deſerve 
the Encommium, which Tully (b) on this Score 


| hath given of _ the Great, that he march'd 


his Legions through Aſia, in ſuch a manner, as to 
5 not only the Hands, but even the Feet of ſo 
vaſt an Army, ſrom committing the leaſt Treſpaſs, 
on any peaceful and friendly Perſon. When the 
the Helvetians or Suiſſes in the Gallic War, ſent 
Deputies to Cz/ar, to beg a Paſſage through the 
Roman Province, we find Ceſar rejecting theit 
Petition, on this very good Account, * He re- 
* membred how the ſame People had formerly 
* defeated and kill'd L. Caffus the Roman Con- 
* ſul, and forced his Souldiets to paſs ignomi- 
* niouſly under the Dat; and he imagined it 
* ſcarce poſhble, that Men who were Enemies 
* in their Hearts, ſhould purſue their way fair- 
* ly, and without launching out into any Inj 
* or Diſorder (c). 

Many ways of taking Caution or 2 in 
this Caſe are propoſed ; as firſt, that they ſhall 

als through without their Arms; but *tis v 

ard to get this Condition accepted of by Mil 
tary Men; ask them to part with their Weapon, 
and they take it as if you defired leave to cut off 
their Hands (d). It may be a more Ex 

ient, that the Forces make their Paſſage 
in ſmall and ſeparate Bodies, or that Hoſtages 
be given for their Peaceable Behaviour, For 
what ſome rope that thoſe who grant the 
Paſſage, ſnall hire ſufficient Guards at the Charg- 
es of thoſe who deſire it, would take up too 
much Money as well as roo much Time. 

It is farther ſaid on the ſame fide, that it 
will not juſtifie us in denying this Favour to al- 
lege, that Paſſage may be had elſewhere, upon 
taking a larger Circuit ; becauſe ſhould this 
Pretence always be uſed, the Requeſt would 
never be ane, Gov in the moſt reaſonable 
Caſe, and ſo Right would fly ceaſe 
and come to nothing, Ir is ſufficient therefore, 
in their Opinion, it without fraudulent Deſigt 
Paſlage be there defired,where it lies moſt cena 
and convenient. : 

Some there are who maintain the Right of 


free Paſſage, on this Argument, that High ways 
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0 Plutarch in Cim. 
4) Aud thus 
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d) Florus 1, 3. c. 18. 


( pro Lege 


inDif#ys Cretens rightly aceuſeth the Greeks, that 
their Viſit. Maſaniſa (in Lw. L. 34. c. 62.) purſuing Apbires, who 
and was now wandring near Cyrene; begg'd leave of 
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to come as Friends, they ſhouid give 
left Numidia, and carried away many 
the Carthaginians, in an tumble — — 
(e) ceſar Comment. de B. G. l. . hs 
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— 


are common to all Mankind, and do not come 


under the Propriety of thoſe, in whole Territo- 
ries they lye. As if at the firſt Creation of the 
World, the Roads had been chalk't out imme- 
diately by the Divine Hand, and left as Univer- 
{al Benefits. A Notion too ridiculous to deſerve 
a ſerious Refuration. | 
On the other fide, there have been good Ar- 
2 ofter'd, to evince that this Liberty of 
aſſage is not owing by a meer Natural Right, 
without any Compact or Conceſſion intervening 3 
eſpecially when the Caſe is, that an Enemy to 
ſome of our Neighbouring States defires, leave 
to carry his Troops againſt them, through our 
Territories. For it ſeems to be part of the Du- 
ty, w hich we owe to our Neighbours, eſpecially 
uch as have been kind and friendly, not to 
fuffer an Hoſtile Power to march along our 
Country, tv their Prejudice, provided we can 
hinder the Defign with no great Inconvenience 
to our ſelves 0 And it is indeed one expreſs 
Article in moſt Leagues, that neither Party ſhall 
rant Paſſage to the Foes of the other (J). 
Nor will it ſolve the 3 to ſay that we 
ought to allow Paſſage, if the War which is 
undertaken be juft; nor if it be Anju. For 
there is commonly much Time and much 
Thought, required to make ſuch a Judgment; 
and belides it is look'd upon as a piece of Raſh- 
neſs, to thruſt in our Arbitration between two Ar- 
med Parties, without their deſiring it, and to 
conſtitute our ſelves Judges of ſo great a Cauſe. 
But farther, ſuppoſing we yu the Requeſt, it 
is very poſſible, we may by this Means fix 
the Seat of the War in our own Country. For 
what if the other Party ſhould meet and ſto 
his Adverſary, whilſt yet in our Borders. An 
I donotſee how we could blame him for this 
Proceeding, fince he is by no means obliged to 
receive the Foe into his own Dominions, on pur. 
ſe to rid us of the Burthen and of the Trou- 
le. It ſeems therefore the ſafeſt way of AQ- 
ing in this Caſe, it we can without any conſide- 
rable Prejudice to our own Affairs, to deny the 
Enemy Paſſage, and actually to oppoſe him, if he 
endeavour to force it without our Conſent. But 
if we are either too weak to hinder his Progreſs, 
or muſt on this Score engage him in a dange- 
rous War; the Plea of Neceſſity will fairly 
juſtifie us to our Neighbour (g). 
Zeigler in his Obſervations on Grotizs alerts, 
that in this Caſe, no one can Naturally have a 
Right of paſſing thro the Lands of another, but 
all ſuch Right muſt be obrain'd by Compact; 
Juſt as no Man has the Liberty of goin 
through the Fields of a private Perſon, unleſs 
ſuch a Service is impoſed on the Fields, by 


virtue of their particular Tenure. He ſays this 
will eſpecially hold good, when we have juſt 
reaſon to apprehend Danger from ſuch a Confeſſi- 
on. And this Point too illuſtrates by a Paral- 
lel Caſe between private Perſons. You may 
haveaKight of making athorough-fare of Titius's 
Yard; bur it you appear there often with Fire or 
Torches, ſo as to endanger the Buildings, Titius's 
fear cannot indeed, in this Caſe abſolutely take 
away your Right; but he may hinder you from 


going in ſo dangerous a manner, and conſequent. - 


may abridge your Privilege, though he cannot 


annul it. But as to this way of arguing we muſt 


oblerve, that in the Queſtion now before us, we 
do not by the Liberty of Paſſage underſtand any 
ſettled and conſtant Service, but only an Occaſi- 
onal, and as it were a Momentary uſe of ano- 
thers Territories or Poſſeſſions, to which we are 
driven, either by Neceflity, or by the Proſpect of 
ſome extraordinary Advantage, when it would 
be Inhumanity in the other Party, not to com- 
ply with our Wants, and with our Requeſt. 
Examples, which are of ſo great weight in de. 
termining other Queſtions, have little force as 
to the Decihon of this. For generally as People 
have been ſtronger or weaker, they have required 
Paſſage with Modeſty, or with Confidence, and 
have in like manner granted, or refuſed it to o- 
thers. Ageſilaus in Plurarch, when the Tral- 
* hans(h) demanded an hundred Talents, and as 
* many Women for the price of his Paſſage 
: m_ their Country, ask'd them pleaſantly, 
* why the Commiſſioners were not there ready at 
* hand to receive them; ard without farther 
delay march'd forward, encounter'd and routed 
them. Hie ſent tothe King of Macedon, to defire 
the ſame Favour, who anſwering that he 
would take time to conſider of it; let him 
© conſider of it (ſays Ageſilaus) and in the mean 
* while we go forward. The Macedonian ad- 
* miring, and fearing ſuch Spirit and Reſoluti- 
* on, humbly requeſted him to paſs ar his 


*© Pleaſure. 


But the chief Example produced on this Point, 
is that of the 1/7ae/ites, when defiring to pats 
through the Edomites Country, They volunts 
* rily offer d the following Conditions, That 
* they would march along the King's High-way, 
without turning into the private Fields or Vine- 
* yards, and would immediately render Money 
* for every thing of theirs which they ſhould 
have occaſion to uſe. The Edomites rejcQing 
theſe Terms, and endeavouring in a Hotilc 
Manner to hinder their Paſſage, they did not 
think it juſtifiable to obtain it by force, but took 
a large Compaſs round about their Borders; and 
wher at length they were obliged juſt to touch 


— 


(e) And therefore twas unreaſonable for the Romans, (in Livy, B. 21. C. 20.) to deſire the Gau, that they would oct 


ſhould rather turg the War upon themſelves, and ex 


e their o 


to be waſted for the Security of another, to which they had no Obligation. 
77 the League of the Romans with the Carthaginians in Livy. B. 38. c. 38. and with the Atolians Polyb. Exce'?' 


Entry to ve wales. a free Pafſage into Italy, and they 
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2) "Tis remarkable 

the Thebens 
notice o 


the Eyes or Ears. 


* 


u we find them called in the Taten. Apetterm. of the ſame Author. 


what Plutarch reports in his Life of Lyſander,that when the City of Athens was oppreſi d by the Thitt) 
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Bastia, againſt the Athenian Tyrants, ſhould be 
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rt of their. Coaſts. they not did take 
om the former, moſt Inhuman Treat- 
ment, to commit any Violence or Treſpaſs in 
their march i). As to the ſame People, when Sihon 
King of the Amorrtes, not only refuſed them the 
like Privilege, bur came out Arm'd to oppoſe 
them, probably before they had reach d hisCoaſts, 
and therefore ſet upon them without any Rea- 
ſon or Provocation, we find he was overthrown 
in the Combat z but he ſeems to have ſutter'd 
this Fate, not ſo much for denying them Paſ- 
ſage, as for raſhly encountering them upon ſo 


on ſome 
occaſion 


little Colour or Pretence. For otherwiſe it would 


have ſeem'd too hard to puniſh the neglect 
of a piece of Humanity with the Ruine of a 
whole Nation ; fince it appears that theſe Amo- 
rites were ſeared without the Borders of the 
Land of Promiſe, the Inhabitants of which GOD 
ALMIGHTY had by a ſpecial Decree, adjudg'd 
to utter Extirpation and Deſtruction. * Nor 
< will it alter the Caſe to ſay with ſome, that 
© the Amorites here to make their Fear juſtifia- 
« ble, ought not to have rejected ſo fair Cgndi- 
tions, bur ſhould have immediately treatetl a. 
© bout accepting and regulating them; but that 
© now by refuſing all peaceable Conference and 
© Commerce, they had rendred themſelves liable 
© to he dealt with, as the moſt unjuſt and moſt 
© unfaithful of Men: For by the common Right 
and Privilege of Mankind, a bare breach of the 
Law of Humanity, does not deſerve the utmoſt 
igour, and Extremity of Proceeding. , 
I. Amongſt theſe Matters of harmleſs Profit, 
which Nature engages us to allow freely to all 
Men, Grotius reckons the permitting Goods and 
Merchandiſe, to be carried through our Do- 
minions. Zeigler accuſes Grotius of a Contra- 


dition on this Point, whilſt in one place he 


ſays, that no one can have a Right of hindring 
any Nation from maintaining 1raffic and Com: 
merce with any other Nation that is remote from 
then; and yet in another place of the ſame Chap- 
ter he grants, that it is latoful for one Nation to 
contra with another, for all the Goods of. one 
kind not to be found elſewher: ; ſo that no oi her 


People ſhall habe the Liberty of buying them: But j 


now by this Contract of Ingroſment, it is plain 


other Nations are thus far hindred from trade- 


ing in the ſame Country. Yet. it is eaſy to bring 
Ott Grotius, by ſaying, that in the former Paſſage 
by Frndring fi underſtands not hindring them 
by Virtue of ſome precedent Bargain or Cove- 
nant, but h:ndring them by open Methods of 
Violence. Yer on the whole it muſt be confeſs d, 
that he has not brought the preſent Queſtion to 
2 full and clear Decifion. For truly ſpeaking, 

Law of Humanity does not ſeem to oblige 
ba to grant Paſſage to any other Goods, except 
luch as are abſolutely neceſſary for the ſupport 
of their Life, to whom they are thus convey d. 
Bur as for thoſe who import ſuch Commodities, 
3 improve and encourage Luxury; or from 


which thoſe who deal in them do not ſeek any 


"4 Ft NE 


{upply ot real Wants, but rather an Exceſſi ve 
Gain, and an Aſfiſtance to covetous Delires, 
I do not ſee what Right they have to demand 
Paſſage through our Coatts for this kind of 
Trathc, or on what Pretenſions they can claim 
ſuch. a Privilege as their Duc. I confeſs, there 
ſcarce appears any probable Colour on which 
we ſhould deny unarmed Veſſels the liberty of 
an open Sea, which we are Maſters of, whilſt 
they are bound to a third People, with whom 
we are at Peace. And to this Point, chiefly re- 
late all thoſe Authorities and Teſtimonies of 
Authors, uſually produced in the main Diſpute. 
But thus much we may reaſonably do, we may 
ſtop the Veſſels in ſuch a Caſe, and force them 
to leave their Cargo in our Territories, that we 
may have the Benefit of the Purchaſe. For 
beſides, that the frequent Paſſage of Strangers 
may ſome time create Danger, or at leaſt may 
give ſupicions to our State; what ſhould hin- 
der us from deriving that Profit on our own Peo- 
ple, which would otherwiſe be made by For- 
reigners ; fince in matters of Favour, we ought 
conſtantly to prefer the former to the latter. And 
though in Strictneſs it be indeed no Damage to 
us, it we permit the free Tranſportation of theſe _ 
Commodities, and though the third Party who 
receives them, does not properly injure us by 
making a Gain, which twas in our power to 
have ſecured before him, yet ſince he has no 
Right of excluding us from ſuch a Gain, why: 
ought we not to love our ſelves beſt, and to be 
ore hand with himin the Advantage ; which 
we ſhall be, if whilſt we lye thus in the midſt 
berween two People, we take care not. to let 
ſuch Goods paſs from one to the other, without 
goin firſt through our own Hands, Ta unleſs 
this be admitted for fair and equirable Dealing, 
I ſee not on what Grounds we can defend tho 
Staples, and other Rights which we find in ſome 
Countries, by Virtue of which Forreign Com- 
modities are ſtopt and carried to the Publick 
. of Sale; and Strangers are permitted to 
raffic, not immediately betwixt themſelyes, 
E. a ſecond hand with the Natural Sub- 
eas. * PAN 
VIL From what has been ſaid, there may well 
ariſe this farther Queſtion, whether the Law of 
Humanity will permit us to require To//, or 
Cuſtom for Goods tranſported through any Land, 
River or narrow Sea, ſubject to our Dominion, 
For at firſt fight it ſeems Inhumane, not to grant 
ſuch a Privilege without Price, which the Law 
before mention'd, allows freely to all Mankind; 
Now why Cuſtom ſhould be impoſed” on 
oods carried over Land, there is this manifeſt 
Leaſon, becauſe ſuch heavy Conveyance ſome- 
times treſpaſſes on the Fields, adjoyning to the 
e er Veer Sovereign of the 
untry is put to charge, in repairing the 
Ways, and in ſecuring the Paſſengers: And far- 
ther if it be neceſſary to erect Bridges for this 


purpoſe, it is plain in Equity that the Sovereign 
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may ſet up a Toll to reimburſe himſelf for thoſe 
Expences ; and at the ſame time, he who does 
require ſuch Toll, is obliged not only to let the 
Bridges ſtand, but likewiſe to keep them in con- 
ſtant Repair. Grotivs on 1 Kings X. 19. ob 


ſerves, that a great Toll was paid to Solomon for 


the Horſes brought through Fudæa from Ægypt, 


to the Syrians, or to the Hittites; and thus too 


noFrankincence,was tranſported without Cuſtom. 
The like 1 are reaſonable in thoſe Pla- 
ces, where by the Induſtry of the Natives, the 
Roads are rendred more ſhort or more eaſy; 
as by the filling up of Pits and Ditches, or by 
other uſeful Labours, for the convenience of 
Paſſengers and of Goods. Thus of old,had any 
one cut through the Ihmus, and Joyn'd the Jo- 
nian and Aigean Seas, he might fairly have re- 

uired ſome moderate Toll of the Merchants and 

ailers; which they would not have been un. 
willing to give, their Voyage being now perfor- 
form'd with more Expedition, and more Secori- 
+ And though this Project was never fer on 
oot, Strabo intorms us, That the Merchants of 
* Afia and Italy, rather than paſs out of one of 
© theſe Seas into the other, by the tedious and 
dangerous Coaſt of Malea, were extreamly 


* well fatisfied to put in at Corinth, and fo car- 


© ry their Effects over Land; notwithſtanding 
© the Duties to be paid there for all Imported 
or Exported Goods. Another Reaſon which 
ſome bring to aſſert the Equity of Impoſitions 
on Land Carriage is this, that by ſo perpetual 
Confluence of Strangers, the price of Proviſions 
is exceedingly rais'd. To which we may add in 
concluſion, that a Sovereign on this Account, 
requires ſome Acknowledgment from the Goods 
of Forreigners, becauſe he ſuffers them by pa: 
fing through his Territories, to receive ſuch Goods 
immediately from a third People; whereas ſhould 
he erect a Staple, the Gain and Benefit would 
be fairly 2 by his own SubjeQs. 

As to River Tolls, this amongſt other Argu- 
ments, may be offer d to juſtitie them, that ſince 
the Water by continually prey ing on the ad- 
joyning Lands, and ſometimes by overflowing 


CHap, III. 
beyond Di ſpute, that the Sovereign of a Sam 
impoſe Ducies anſwerable to the Charge, whic, 
he beſtows atoar it; as for the ſettiug up “ 
Marks near Rocks and Quickſands, for tt. 
keeping of Fires to direct Veſſels in the Nigb: 
or for icowring the Coaſts of Pirates. But wh: 
ever is demanded farther, than upon theſæ Ac. 
counts, will not admit of ſo good Defence; ;: 
as much as the paſſage of unarmed Ships i; 
_— one of thoſe Harmleis Benetits Which 
umanity lays in Common. Let where ſuch 
Pretenſions are made, the Pleas which ſupport 
them do not ſeem altogether abſurd; as that rg 
one ought to be blamed for making the beſſ ct 
his Dominions, and for raiſing fuch Profits from 
his Waters as others do from their Land. Thar, 
ſince he who enters the Territories of another, i; 
for that time his Subject, we may compel th: 
Ships of Forreigners, whilſt they pais through 
our Sea, to let our Subjects have the firſt Pur. 
Chaſe of their Goods; and that if we give uy 
this claim, we may require ſome reaſonable Ccr. 
fidggation in lieu of it. That although we ca:. 
not perhaps ſer up a Staple in ſuch a Sea, be 
cauſe the third Nation whither thoſe Ships at: 
bound, may not have the uſe of failing, and 
therefore cannot fetch the Goods from us, nel. 


ther have we, it may be the Liberty of carrying 


them thither ; yer it ought not to be thought 
hard if we put in for ſome little ſhare in the 
Gain, fince we permit Strangers to fail through 
our Water, with ſo much Expedition and Con. 
venience. But upon the whole, it muſt be con- 
feſt, that ſince this Toll by Sca is, for I know 
not what reaſon accounted more odious than 
what is demanded by Land, it ought to be exer- 
ciſed with great Prudence and Moderation, ard 
without the leaſt appearance of Extortion ct 
Avarice. And after all there may, its very like- 
12 be a Sovereign or two who ſhall claim an 

xemption trom the common Duty, and build 
his Prerenfions on good Reaſon , as that his Do- 
minions bordering on the ſame Sea, encloſe it 
ſo at both ends, as to give him a fair Title to 
its uſe; or that on ſuch a uſe of it, his Com- 


them, is the Cauſe of no inconſiderable Damage, merce with Forreign Nations, and conſequently 


for the Prevention of which it is often necellary * 


to ſecure them with Banks and other Works of 
great Charge and Labour, it ſeems by no means 
unreaſonable, rhat rowards the making up of 
theſe Loſſes, ſome moderate Conſideration ſhould 
be allowed by thoſe who gain Advantage by the 
River, without being concern'd in its ordinary 
Miſchiets. It is true in the Capitularies of 
Charles the Great (&), one Order forbids to take 
Toll in thoſe Rivers, ub! nullum adjutorium 
preftatur itinerantibus, where no Aſſiſtancè is 
given to the Paſſengers , but this Conſtitution 
ſeems to have been made in favour of the Natu- 
ral Subjects, and there is no neceſſity of extend- 
ing it to Forreigners. 
| Tr is a more difficult Point, to ſtate tha how 
ty of Tolls demanded in Seas. This indeed is 


the good Safety ot his own People almolt en. 
tirely depends. For in theſe Caſes it would 
be unreaſonable, that to obtain the liberty of 2 
harmleſs — by Sea, he ſhould be reduced 
to a kind of Tributary Condition; nor will any 
one be much inclined to cenſure him, if upon 
ſo odious a Provocarion he endeavour by any 
poſſible Means, to free himſelf from ſuch ExaQti- 
on and Oppreſſion. Nor will it render his Re- 
ſentments leſs juſtifiable, to allege on the other 
fide, that other Nations have agreed to pay the 
Impoſition ; becauſe their ſupport and ſafety is 
not ſo immediately concern'd in the uſe of fuch 
a Sea, and therefore they may afford ro allow 
the Sovereign of the Sea a ſhare in their Gans, 
without grudging or repining. As. the Calc 
is very different, whether a Man defires a Way 


— 


— at. 


(H) Lib. 3. c. 12. Add, Lex Longobard, J. 3. Tit. 1. Leg. 21. 
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h my Grounds, becauſe without this Pri- 
—_ he would be as it were excluded from 
the World, and confined to Solitude, or becauſe 
he could not otherwiſe carry off the Fruit of his 
own Land, and whether he makes the ſame de- 
mand, purely to ſhorten his Paſſage, and im. 
poſes a Burthen on my Eitate, not to relieve his 
own Neceſlity, but to promote his Convenience 
Eaſe. | 
hey tell üs, that the King of Abyſanta, 
or Aibiopia pretended of old to a certain Tri- 
bure from Egypt 3 upon account that the River 
Nile; to which that Country owes its fruitful- 
neſs, took its riſe in his Dominions; and that 
afterwards when the Turks had ſeiz d on Egypt, 
and uſed t Severities towards the Chriſtians, 
the AhyHinian Prince made an attempt to have 


turn'd the Channel of the Nile into the Red- Sea, 


but without effect. Theſe Pretenſions and theſe 
Proceedings, which bear ſome Relation to the 
Caſe before us, we cannot but look upon as 
unjuſt. 
me would determine this whole Buſineſs 
by the means of Compact and Covenant, which 
Method we think not to be altogether accurate 
and deciſive. For it remains ſtill in Queſtion, 
what was the original reaſon of theſe Covenants; 
and wherher rhe Maſter of the Sea may den 


paſſage to others, until ſuch time as they ſhall 


enter into the ſame Articles of Agreement. 
Though indeed when ſuch a Covenant has once 
paſs d without any Natural Flaw or Weakneſs, 
which might render it invalid, borh Parties are 
obliged ſtrialy to obſerve it; ſo that the Peo. 
ple who uſe the Paſſage deſired, ought on no ac- 


the Trojans complain in Virgil (n.) 


Quo genus boc hominum ? queve hec tam bar. 


77 | (bara morem 
Permittit Patrid ? heſpitio prabibemur arent, 
Bella cient primag, vetant conſiftere terrl. 
Si genus humanum & mortalia temnitis arma, 
At ſperate Deos memores fandi atque nefandi. 


What Men, what Monſters, what Iühuman 


+. | Race; 
What Laws, what barbarous Cuſtoms of the 
Shut up a deſart Shoar to drowning Men, 
And drive us to the cruel Seas again 
If our hard Fortune no Co ſon draws, 
Nor Hoſpitable Rights, nor Human Laws; 
TheGods are juſt,and will revenge our Cauſe. 


But *tis obſervable that they profeſs't before. 
Non nos aut ferro Lybicos populare 'Penntes 
Venimus, qui raptas ad ſittoru vertere prællas. 

Non ea vis animo, &c. | 


We come not with defign of waſtful Prey, 
To drive the Country, force the Swains away, 
Nor ſuch our Strength, nor ſuch is our defire. 
31140 | | Mr. Dryden. 


Whence we are taught,that the party who de 
fires this Favour,ought to appear on ſich+Coaſts 
with moſt innocent Intention, ſo as neither to 
create any * ＋ to the Inhabitants, nor any 
probable Grounds of fear. And therefore Diodes 
Anſwer to this Speech, is-exceedingly wiſe and 


count to deny the ſettled Impo/ition, and the proper. 


Maſter of the Sea ſhall not raiſe the Duty 
higher, than what has been thus eſtabliſh'd by 
joint Conſent(/). Nicephorus ( reports, that the 
Caliph of Egypt obtain d by Covenant of the 
Emperour of Conſtantinople, Licence for the 
Merchants of his Country to paſs through the 
Thracian Boſphorus. Which Privilege was 
therefore ſo eafily granted at firlt, becauſe it 
feem'd a matter of little Imporcance. But 
when in courſe of time it appear d to be a Point 
of very conſiderable Conſequen.e, it was found 
impoſſible to revoke the Grant, atter it had been 
by long Cuſtom enforced and eſtabliſh'd. 

But in Caſe, the oppoſite Shore is poſſeſs t by 
another People, ſo that the Sea is either held in 
common by both, or elſe as a middle Point, di- 
vides the Confines of the two Dominions,though 
here perhaps one of the States only may byCom- | 
patt or Conceſſion require Toll of Paſſengers , 
yet the Subjects of the other Stare ſhall by 
no means ſtand liable to the ſame Impoſition, 
fince they fail in their own Water. 

VIII. Under the ſame Head of Common and 
Innocent Privileges,Grotius (n) likewiſe reckons 
the liberty of Sailors, to touch and to reft a 
little on any ſhore, for the ſake of Health or of 
freſh Water, or on any other juſt Account. Thus 


0 
Res dura, & regni novitat me tulia cgum 
Moliri, & late fines cuftode tueri: 


' | My cruel Fate, 
And Doubts attending an unſettled State, 
Force me to guard my Coaſts —- _ 
Mr. Dryden. 
For before we grant any thing of this kind, we 
oughr to be well affured whether the Perſons 
thus approaching come as Friends, cr as Enemies, 
what appearance the Fleet makes, what force 
and figure the Men bear who are to land; and 
tarther, whether they are free from all contagi- 
ous Diſtempers (o). When there ariſes no 
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ſtacle on either of theſe Accounts as it would be 


then moſt barbarous Inhumanity, to deny the 
Liberty of harmleſs Acceſs to ſhore, ſo that Fa. 
vour being once granted, calls for one LOTS 
together as reaſonable, the Privilege of etecting 
little Momentary Huts for profein Shelrer 
which is neither any prejudice to rhe Shore, tot 
any Abridgment our Right and Property. 
Indeed Reaſon forbids that any one thould raiſe 
a /aſting Structure or Edifice on the Strand, 
without expreſs allowance from the Sovereign; 
eſpecially i 
maging others (p). et 


- 
- 


— — 


0) Add. Becker. ad Grot. I. c. 2. S. 14. (0 Lib. 4 
0) Add. Plin. N. H. I. 26. C. 1. 
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it could not be done but by inda - 
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Although ſome Nations have by formed Com- 
a&t ſettled the Point of Acceſs, to Shores ang 
orts; yet this does not hinder the like Kindne 

from being due by Natural Right ; fince man 
Duties ariſing from thoſe Vertues which impoſe 
only an Imperfett Obligation, are frequently 
{trengrhen'd and confirm'd by civil Covenants 
and Laws. Befides, our preſent Aſſertion re- 
ards chiefly this extraordinary Caſe, when Per- 
ons contrary to their Intentions, are driven by 
ſome Violence on a Forreign Coaſt ; whereas 
theſe Covenants which ſometimes paſs betwixt 
Nations, uſually have for their Subject the 
Point of conſtant and continual Acceſs on com- 
mon Occaſions. Therefore for this latter In- 
dulgence, it is on no account Abſurd to require 
ſome moderate Conſideration. But in the former 
Caſe it would be extreamly baſe and ſordid, to 
charge as a Debt ſo ſmall a Relief of Perſons in 
Diſtreſs, and as it were to ſet a Price upon our 
Charity (9). ; 
IX. Another Duty of Humanity is the Ad- 
miſſion of Strangers, and the kind Reception and 
Entertainment of Travellers. Some of the An 
cients carried this Point to the heighth of Am- 
bition and Oſtentation, conceiving the Right of 
Hoſpitality, to found the ſtricteſt Relation, and 
the moſt facred Friendſhip (7). But to give a 
Natural Right to theſe Favours, it is requiſite 
that the Stranger be abſent from his own 
on an Honeſt, or 8 a neceſſary Account; as alſo 
that we have no Objection againſt his Integrity, 
or Character, which might render our Admiſſion 
of him, either Dangerous or Diſgraceful; and 
farther, that he cannot at preſent hire Lodgings 
for his Money. And therefore in Antient Times, 
when Publick Inns either were not in uſe, or 
. Elſe were accounted Scandalous, and unworthy 
to receive a good and vertuous Gueſt, the Ne 
ceſſity of this Duty was greater and more ſtrict 
ly binding, than it is now in moſt parts of Europe, 
where we meet with ſo many of theſe Houſes, 
exactly fitted and furniſhr, not only for all Uſe 


ouſe, 


and Convenience, but even for Ornament ang 
Splendor. | 

Now although Iabeſpitality be commonly 
and for the mot part jultly cenſured, as the trye 
mark of a Savage and Inhumane Temper, yer 
the Point will now and then bear a iſpure, 
eſpe.:ially as to the Caſe of thoſe who wander 
into Forreign Countries, purely on the account 
of Curioſity; whether or no ſuch Perſons may 
claim free Admiſſion by any Natural Right. 
The Spartans to juſtifie themſelves in driving all 
Strangers from their Coaſts, thought this one 
Reaſon ſufficient, leaſt the Converſe of Strang. 
ers ſhould introduce a Corruption, or a Con. 
tempt of their receiv'd Manners and Cuſtom; 
(s). In anſwer to which it is well urged 
ſome, that what we practice at home is not 4 
ways the beſt, nor what others do abroad the 
worſt ; if then a Forreign Cuſtom be. really ber. 
ter, it is abſurd ro deſpiſe, and to reject on the 
ſcore of its being Forreign. Thar this is the 
Temper and Property of Currs to fawn on Do. 
meſtic Slaves, and to bark at the moſt noble and 
excellent of Szrangers. Fiat thoſe Men uſual. 
ly contract a Roughneſs and Clowniſhneſs of 
Behaviour, who never breath out of their na. 
tive Air, and ſce no more of the World than 
what paſſes under their Noſe(7). As to the Que: 
ſtion before us, then thus much. is certain that 
if our People are kindly recciv'd by any Nation 
abroad, we ought to entertain the Men of that 
Nation with an equal return of Civility. As 
on the other hand, thoſe who drive us {rom 
their Coaſts, cannot without the molt ſtupid im- 
pudence, petition us for a more courteous Treat 
ment. But juppoſing that any one Nation con. 
tented with what it finds at home, utterly fe- 
frains from all Forreign Travel, it does not ap. 
pear what Obligation ſuch a State can have to 
admit thoſe who would viſit it, without necel- 
ſary or weighry Cauſe. The Caſe is ſomewhat 
like that ot a private Man, who in his Houle 
or Gardens, polleftes ſome rare Curioſity, or 0 


() Yet in the 
© or 


of five Days. 


In another League there is an Article to this purpoſe ; * In Sardinia and Africa, let no Roman Exerciſe Traffic, or build 
Towns; nor put in there unleſs for the ſake of Proviſion, or of refitting. If forced thither by a Tempeſt, let him depart 


« within five Days. 


tin tl "between the Romans and Carthaginians (Polyb. I. 3.) it was agreed, That neither the Romans 
* nor their Allies ſhould ſail beyond the fair Promontory ; and that if they happen d to be driven farther by ſtreſs of weather 
violence of an Enemy, they ſhould have no Right to buy or to receive any thing, but what was meerly neceſſary 
for the reſitting of their Ships, and ſa the diſcharge of holy Duties. And after all, they were to quit the Coaſt within the ſpace 


() Axiſtot. Magn. Moral. I. 2. c. 11. Of all kinds of Friendſhips that ſeems to be the firmeſt, which is expreſs'd in the 
courteous Entertainment of Strangers; becauſe the Perſons here having not the ſame Ends and Intereſts to propoſe, cannot 
10 eaſily fall into Contention, as thoſe who are Members of the ſame ftate. Homer, the Poor and Stranger are the Care of 

+ , Fove, and again the Suppliant Stranger craves a Brothers Love. In Lucian (de Dea Syria) amongſt the Crimes which 
ht Deucalion Flood, upon the World we find theſe which follow. They practiſed all kinds of Injuſtice 3 for they nei- 

ther kept their Oaths nor receiv'd Strangers, nor gave a patient Hearing to the requeſt of the Miſerable. Of the Humanity 
which the Indians ſhew to Strangers, See Diod. Sic. I. 2. c. 42. Add. Flato de L. L. I. 12. lian. . A. I. 4. c. 1.) recitcs 
this Law of the Lacaniens, if at Sun · ſet, a Stranger arrives, and defires Reception in a Houſe; in caſe the Maſter refule to ad- 
mit him, let him be puniſh'd as an Offender againſt the Laws of Hoſpitality, Add. Lex Burgund. Tit. 30. S. 1. Helms) 
dus (in Cron. Slav. I. I. c. 82.) reports of the ancient Slavi , If a Man be diſcover'd to have denicd lodging to a Stranger, 

| 8 which ſeldom happens amongſt them) the People joyn in a Body to pulldown his Houſe, and to ruin his E- 


— n Laws. Philo, Jud. in his Life of Moſes, ſays, that have the ſame 
as Suppliants. 
| n the ſame Conſtituti ons in reference to Vid. Neubef. Gen. Deſcript. Chin. c. 1. 
t) In Ly. 41. c. 24 The Decree of the Acheans, by which they forbad the Macedonians to enter their Territorics, is 
d exſecrabilis velut deſertio juris Humani, as it were a deteſtable Deſertion of the Law of H Nature. | 
. Tis a ſaying of Feri in Plutarch (Sympor) I commend thoſe States and thoſe Magiſtrates, which firſt give Audience 


to Strangers, and then to their own Subjects. , 
| ther 


— * 1 * 


a ye 
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aluable fight ; ſuch an one does not ap- 
* himſelt, ed freely to let in all Specta 
tors; but whoever is thus gratified, either re- 
wards, or at leaſt acknowledges it as an extra. 
ordinary Favour. And this ſeems the more tea ſo. 
nable, becauſe rhe Grounds of prudent Caurion 
and Suſpicion are ſo numerous, that we may eaſt 
y make uſe of one or other of them, to juſtiſie us 
in keeping ſuch Perſons at 2 dittance, as would 
too curiouſly examine and pry into our Affairs. 
Therefore the Spaniſh Coſuft (+) has not made 
many Converts by the Reaſons he lays down to 
juſtitie his Countrymen in their Proceedings 
againſt the Indians. The firſt Right on which 
he founds their Title, is that of Natural, Society 
and Communication, which he draws up into 
this Aſſertion, the Spaniards had a Right of 
travelling and of living in thoſe Countries, pro. 
vided they did the Natives no Harm, and from 
ths Privilege none could reſtrain them. In reply 
to which it is well urged, that this Natural Com- 
munication does not hinder a juſt Proprietor from 
communicating his Goods by ſuch Methods, and 
upon ſuch Conſiderations as he finds neceſſary. 
And farther, that it ſeems very Groſs and Ab- 


ſurd, to allow others an Indefinite or unlimited 


Right of travelling and of living amongſt us, 
without reflecting either on their Number, or on 
the deſign of their coming; whether ſuppoſing 
them to paſs harmleſly, they intend only to take 
a ſhort view of our Country, or whether they 
claim a Right of fixing themſelves with us for 
ever. And that he who will ſtretch the Duty 
of Hoſpitality to this extravagant Extent, 
ought to be rejected as a moſt unreaſonable, 
and moſt improper Judge of the Caſe. The 
Second Principle he lays down is, 1hat it was 
lawful for the Spaniards to Traffic with thoſe 
People,and the Sovereigns on either fide could not 
binder their Subjefs from ſuch Imercourſe. But 
here Men of more ſober and moderate Judg; 
ments, confeſs rhemſelves unable to find out any 
ſuch liberty of Trading, as Princes may nor 
abridge their Subjects of, tor ibe good of the 
Commonwealth ; much leſs ſuch as ſhall force 


and obtrude Strangers upon us, whether we will 


or no. His third Reaſon is this. If 1he Indians 
had amongſt them any Rights and Privileges al. 
low'd in Common to ru and Forreieners, in 
theſe they ought not to binder the Spaniards from 
their Share; for Example, if other Strangers were 


permitted to dig Gold, the Spaziards might fairly 


claim the ſame Liberty. 

On which Point ſome have judged it worth 
conſidering firſt, whether thole Privileges were 
granted to others, by way of Debt, or by way of 
free Gift and Favour. For of thoſe things which 


2 


Men e claim from me as /{r:&1y their Due 

may be more liberal to one thin to another. And 
in the next place, whether theſe new Comers 
will behave themſelves with the ſame Juſtice 


and Modeſty as the former, who made uſe of 


our Goods withour our:Prejudice or Inconveni- 
ence; and whether theſe late Guelts propoſe 
no other End of their Viſit. Suppoſe I give 
one or two of my Neighbours leave tocome in- 
to my Garden, as often as they pleaſe, and to 
gratitie themſelves with taſting my Fruit; it 
may be, there breaks in afterwards a rude Hector, 
who is for tearing up my Trees, and would 
kick me out to plant his own Body in my pro · 

r Land; my Caſe is bad if I may not be al- 
fow'd to ſhut the Gate againſt ſuch an Intrude- 
ing Villain (x). But let others ſetile this Con- 
troverſy. As-to our main Queltion, it is look d 
on by moſt as the ſafeſt way of refol- 
ving it, to ſay, that it is left in the power 
of all States, to take ſuch Meaſures about 
the Admiſſion of Strangers, as they think 


convenient; thoſe being ever excepted, who are 


driven on the Coaſts by Neceſſity, or by any 
Cauſe that deſerves Pitty and Compaſſion. 
Not but thar it is barbarous to treat in the ſame 
cruel manner, thoſe who viſit us as Friends, and 
thoſe who aſfault us as Enemies 125 The free 
Ad miſſion of Ambaſſadors, is deduced from a- 
nother Head. (2). | | 

But having once admitted Strangers and For- 
reign Gueſts, to turn them, out again, unleſs 
upon good Reaſon, is uſually cenſured as ſome 
Degree at leaſt of Inhumanicy, From the num- 
ber of theſe good Reaſons, St. Anime (6), 
and with him Grotius (c) excludes the Caſe of 
5 Scarcity and Dearth afflicting a People. 
To whoſe Judgment we ſubſcribe with this 
Suppoſition, that there are ſtill Means lefr,though 

erhaps very hard and preſſing to ſave both 

atives and Strangers, and if the lattet have been 
formerly, or may be hereatrer uſeful and ſer- 
viceable to us; and of ſuch only St. Ambroſe 
ſpeaks. Bur in caſe we are not ob/iged to the 
Forreigners amonglt us, and there be no Neceſſity 
ot their periſhing ſhould we ſend them off, 


there ſeems to be no teaſon why the N on 


their Account, ſnould be content to ſtruggle with 
a Famine (d). «nj 5: : 
X. In the ſame Claſs of Duties, Grotizs (e) 
paces the allowing of a e ee to 
trangers, who being driven by Violence out of 


their own Country, are forced to ſeek out a 


new Seat, provided ſtill, thar they ſubmit ro the 
eſtabliſh'd Government, and behave themſelves 
with ſuch Prudence and Decency, as to admi- 
niſter no Occafion to Factions and Seditions (. 


85 Franciſcus de Fiftors Releſt. 5. S. 

(x) Ad. the Anſwer given by — the 
) Vid. Dil. Sic. I. 1. c. 67. 

6) De Offic. I. 3, c. 7. 
(e) Lib. 2. C. 2. S. 16. 17. 
Euriprdes Medea, 3 
— A Stranger ſhould contorm 
— — the Ste tha 9 ws 
among Articles of Peace eas 
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Americans to the Spaniardrin Montaignes Eflays. I. . c. 6. 
J) Add. Zeigler ad Grot. I. 2. c. 2. S. 23. 


(a) Vid. Uu Þ 26.97 38. 
(4) V d. Sutton. Auguff. c. 42. & Backer ad Gros d. l. 
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Imperium ſolenne ſacer. An. 24. 
Latings  fhall the Regal Scepter bear. 


Latinus firſt in Peace, and chief in War. 
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Humanity, it is truc, engages us to receive a 
ſmall number ot Men expell'd their Home, not 


for their own D:merit and Crime; eſpecially if 


they ate eminent for Wealth or Induſtry, and 
not likely to diſturb our Religion, or our Con- 
ſtirution. And thus we ſee many States to have 
riſen to a great and flouriſhing Height, chiefly 
by granting Licence to Forreigners to come and 
ſeeds amongſt them; whereas others have been 
reduced to a low Condition, by refufing this Me- 
thod of Improvement. 3 a 
But no one will be fond of aſſerting, that we 
ought in the ſame manner to receive and incor- 
porate a great Multitude, eſpecially if now in 
Arms, or naturally addicted to War; ſince it is 
ſcarce poſſible, but that their Admiſhon ſhould 
highly endanger the Natives. Therefore every 
ſtate may be more free or more cautious in grant- 
ing theſe Indulgences, as ir ſhall judge proper 
for its Intereſt and Safety. In order ro which 
Judgment, it will be Prudent to conſider, whe- 
ther a great increaſe in the Number of Inhabi- 
rants will turn to Advantage; whether the 
Country be fertile enough to feed ſo many 
Mouths; whether upon Admiſſion of this new 
Body, we ſhall be ſtraitned for room; whether 


the Men be induſtrious or idle; whether the, 
may be fo conveniently placed and diſpoſed 45 
to render them incapable of giving any Jealouſy 
to the Government. If on the whole, it. 25 
ts that the Perſons deſerve our Favour and 
itty, and that no reltraint lies on us from good 
Rea ſons of State, it will be an Act of Humanity 
to confer ſuch a Benefit on them, as we ſhil 
neither feel very Burthenſome at preſent, nor are 
likely to repent of hereafter. If the Caſe be o. 
therwiſe, we ought ſo to temper our Pitty with 
Prudence, as not to put our ſelves in the ready 
way of becoming Objects of Pitty unto other, 
Farther, fince whatever we beſtow on ſuch Pe. 
titioners, we may juſtly reckon as a matter of 
free Bounty in us, hence it follows, thar the 
are not preſently to lay hands on what they 
po nor to fix themſelves as it were by {ome 
ight, in any ſpot of Waſt-Ground they find 3 
mong us; but that they ought to reit ſatisſied 
with the Station and the Privileges we affgn 


them (£2. | 
XI. The next Office of Humanity mention' 

by Grotius, is that we allow every Man ths 

preg of r for himſelf, by Money, 
Ak, exchange of Goods, or any other lay. 


— CC_— * 


(e) What hath 

this Condition- 
Eft antiquus ager Tuſco mibi proximus amni, 
Aurunci Rutuliq, ferunt & vemere duros 
Exercent colles, atque horum aſperrima paſcunt. 
Hac omnis regio & celſi pi arms 
Cedat amicitia Teucrorum 4 ederis 4quas 
Dicamys leges, ſocioſq; in regna vocemus. 


| Servius on this Paſlage obſerves, 


been ſaid may be illuſtrated by theſe Hiſtorical Examples. Latin, in Virgil Zn. 11. offers the Trio: 


— — — 


A tract of Land the Latines have poſſeſs d, 
Along the Tiber, ſtretching to the Weſt, 
Which now Rutilians and Auruncans till, 
And there mix'd Cattel graze the fruitful Hill; 
Thoſe Mountains fill'd with Firrs, that lower Land, 
If you conſent, the Trojans ſhall command, 
_Call'd into part of what is ours; and there 
On Terms agreed the common Country Share. 
| Mr. Dryden, 


from Cato's Origines, that the Land here mention'd, contain'd 100 Acres. He tells w 


likewiſe, for fear we ſhould think that the King was liberal of what did not belong to him, that to thoſe words Aurunci R- 


tuligʒ fond, 
in a way © 

is told more at large by Dionyſ. Halicarnaſs. L. I. 

T 

tle Portion of Land as a kind of Pay, 


we muſt joyn the mihi in the preceding Verſe z the Awuncens and Ratilians having that Country allow'd them 
free Stipend, or elſe being placed there by the Ki 


ag as his Husbandmen, to manage the Crown Lands. The 


Cimbrians in Horus (I. 3. c. 3.) Petition the Roman Senate, that ſo brave and Warlike a People would give them a it 
romiſing in return, that their Hands and their Weapons ſhould be ever employed 


in the Cauſe of Rome. But (as the Hiſtorian there reflects) what Lands could the Romans give them without quarcelling 
amongſt themſelves, on the point of ſuch Arbitrary Diſtributions. And how could the Senate without manifeſt injuſtice, 
diſpoſe of the Property of private Men. Beſides, poſſeſſing ſo many things as were likely to raiſe the Appetite of need) 


Strangers, they 
In Ceſar, (de B. G. I. 4.) the Tenferi and UVſipites 
their own Country to ſeck a ig Seat ; that if t 


judg'd it unſafe to admit ſo ſtrong and fo fierce a Nation, into their Limits. | 
tition'd in this boaſting manner; that they did not voluntarily leave 
Romans would accept of their Service, they were able to ſhew them- 


ſelves no unprofitable Friends; only they deſire ſome Lands to be aſſign d them, or to have the Privilege of keeping what 
they had already gotten by their Arms. The Anſwer which Ceſar ſert them was to this purpoſe, that 'twas unreaſonable in 
thoſe Men to invade another Country, who could not defend their own. That there were no vacant Lands in Gallia; eſpeci- 


ally not to hold ſo vaſt a Multitude, without 
why he I nay not have thoſe new Neighbours. 
In 7. 


Lands beyond the Rhine, belongi 

main part of the Land was uſeleſ; being 
r to reſign a Place which was 
Friends a 


prejudice or danger. Though indecd he had ſtill another more ſecret Reaſon, 


(A. XIII. c. 55.) the Antibarii being at a loſs for a Dwelling, and having therefore ſeated themſelves in ſome 
to the Romans; excuſed themſelves, not altogether unreaſonably in theſe words; that the 
„ Sow + now and then by chance 1n feeding Beaſts for. the Army, That the 
\ donly with Beaſts, when they might relieve the diſtreſs of Men; and prefer 
Subjects to Deſarts and Solitudes. That as Heaven was poſſeſs d by the Gods, ſo Earth was given to Mankind; 


and what Parts were void of Inhabitants, lay in Common to all the World. (Which Principle Sir Thomas More eſtabliſheth 


that they ought-to ſubmit to the 
the Romans to be Commanders of 
Judges but themſelves, 


his V#opians. L. 2.) This Meſſage deſerv'd a more favourable Anſwer than thoſe moſt 
of their Betters. That the Gods whoſe Aſſiſtance they now implore, had choſen 
World, and to diſpoſe of it as they ſhould think convenient, without ſuffering any other 


haughty Words of Avitus, 


Probus ſettled an hundred Thouſand of the Baffarnæ in the Roman Territories; who all proved fruitful 


and quiet, But the uſcing 
Geutungi, the Vandals, &. 


the ſame Liberty of Tranſplanting vaſt-numbers-from of other Nations, as from the Gepidi, the 
all theſe broke their Promiſe, and whilſt the Emperour was engaged in the War againſt the Ty- 
rants, wandred by Sea and Land, almoſtthro' the whole World; and ſpread no ſmall Cloud on the Glory of Rome. 

Hau. Vepicc. in Prob. ſo likewiſe in Ammianus Marcellinus, the Goths deſerting their Seat for fear of the Huns,begg 


d leave of 


Valens to fix themſelves in Thrace, promiſing to live quietly, and to lend him their Service when he ſhould have Occaſion. 


Soon after other barbarous put up 


as the Hiſtorian demanſtrates 


to whom } dens granted the lie Favour, 


Numbers he might draw Men for his Troops, without any great charge. Yet this Indulgence proved afterwards his Ruin; 
oF fil 


at large. 44d. Stra. Hiſt, Eccleſ. c. 4 . 288. 


hoping that from the ſe 
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as 


ntract, ſuch things | 
3 of Life; and that we do not 2. 
bridge him of Ithis Liberty, either by any Civil 
Ordinance, or by any unlawtul Combination, or 
Monopoly. For that as Trade and Commerce 
highly promote the Intereſt of all Nations, by 
ſupplying the unkindneſs of the Soil, which is 
not every where alike Fertile, and by making 
thoſe Fruits ſeem to be born in all places of the 
World, which are to be found in any one (H). So 
it cannot be leſs than Inhumanity to deny any 
Son of the Earth the uſe of thoſe good Things, 
which our common Mother affords for our ſup- 
port; provided our peculiar Right and Proprie- 
i be not injured by ſuch a Favour. And there- 
or 


e the Megarentians (in Plutarch) when the 


Athenians had forbidden them entrance to all 
their Ports and Mart Towns complain'd that this 
was done obs m wire Ain, contrary to the 
Low of Nations. | 

But this Aſſertion will admit of many Re- 
ſtrictions. For we do not ſeem in Duty obli- 
ged to communicate to others ſuch Goods, as 
belong not to the Neceſſities, but to the Pleaſure 
and the Superfluity of Life. And then, if Scar- 
city lies upon us, we may juſtly keep what we 
have to our ſelves. Could Fo/eph have diſco- 
ver'd that the Corn of Egypi was not ſufficient 
ro ſupport the Natives, under the ſeven Years 
Famine, he might with, good reaſon have forbid 
the Exportation of it to Forreigners (i). So the 
Athenians once decreed it to be Capital for any 
Subject of that State, to carry Corn for Sale, any 
where but to Athens (c). Beſides, we may fair- 
ly exclude others from Trafficking with us for 
things not abſolutely needful for the ſupport of 
Life, when by ſuch a Permiſſion, our own Country 
would loſe a Conſiderable Advantage, or ſuſtain 
(rho? by indirect Conſequence)ſome notable Evil. 
For Example, one Kingdom ſuppoſe produces 
admirable Horſes ; what ſhould hinder the Go- 
vernment there from paſſing an AC to prohibit 
the carrying into Forreign Parts, any that are 
fit for breed. For ſhould the fine Strain grow 
Common, the Country would loſe its greateſt 
Profit, and its greateſt Ornament. And this Beau- 
titul Race is affected abroad, not for neceſſary 
vio but for Pomp ahd Pride, for Elegance and 
Eaſe (Y. In one of the old Roman Conſtitutions, 
it is made Capital to carry Wine,Oyl,or Arms to 


3 


his People, that if they want ſuch a 


as contribute to the cfiSharberous Nations. They thought the Prohi- 
it 


ion about the Wine and Oy bno leſs neceſſary 
than the other about the Weapons fearing leaſt 
the Barbarians by taſting ſuch: generous Pro- 
ductions of the Empire, ſhould endeavour to 
make themſelves Matters of ſo rich a Soil. And 
we find in Livy (m), that when Aruns of Cluſium 
invited the Gaz/s into [raly, he made them a 
Preſent of [:2/:an Wines, as the Encouragement 
and the Reward of their Expedition (2). 
_ Laſtly, there lies no reſtraint on a State why, 
in reference to the Exportation of Goods, it ſhould 


not favour its own Subject more than Strangers; 


as by demanding leſs Cuſtom of the former, 
than of the latter, or by giving them the Right 
of irt purchaſe. 4 

XII. Though, as has been ſhown, we are ob- 
liged in many Caſes to ſell, yet as Grotius (o) 
obſerves, no Law ties us to a Neceſſity of buying. 
In as much as every Man is naturally free to ac- 
cept, or to refuſe what Purchaſe he pleaſes , and 
no one has juſt reaſon to complain, becauſeano- 


ther is content to want ſomewhat which he could 


ſupply him with. And therefore we find it for- 
bidden in many Places, as well Ancient as Mo- 
dern, to import ſome particular Commodities ; 
either leaſt any Damage ſhould by this means 
ariſe tothe Stare, or to excite the Induſtry of 
our own SubjeQs, or to hinder our Money from 
paſſing into torreign Hands. PTS. 
Therefore the Spaniſh Caſuiſt lately menti- 
on'd, is „ . when he aſſerts, that by 
the Law of Nations every one has a Right of 
Trading in Forreign Parts, of importing what the 
People there want, and of exporting Gold, Silver, 
and other Goods in which they abound. For ſup- 


poſing I declare my ſelf well fatisfied with 


what [I poſleſs of my own, with what Facecan 
another force his Things upon me, whether 1 
will or no. 2 | 
When the contrary is enicted; for Example, 
when in ſomePlaces,zvery Houſholder is obliged 
to buy yearly ſuch a quantity of Salt, this a- 
riſes from the Power of Princes over their Sub- 
jects, and that Neceſſity of buying, is a kind of 
Tax or Tribute. Thus too a Ruler may enjoyn 
rticular 
Commodity, they ſhall buy ir only of ſuch a Per- 
ſon. Which kind of Laws are very juſt, when 
they promote the Intereſt of the Commonwealth. 


1 — 2 


. 


— 


1005 Liban. Orat. 3. God hath not enriched every place with all his Bleſſiags; but hath divided his Gifts according to the 
of Countries, that he might incline Men to Society, by the want of mutual Affiſtance 3 and he diſcover d to Men 
the way of Trading, that what was the product of any particular Soil, might by this means be enjoy d in Common, by the 


whole World. 


9 Quntil. Declam, 12. whilſt we were ſclling to the Neighbouring Nations, and urged on by the hopes of ready Gain ; we 
etted a due Regard to the Publick Safety, and having emptied our Stores abroad, brought a Famine upon our ſelves at 


home. 'b) Lyeurg. Orat contra Leotrat. FT RD : 
(1) la Lay (l. 43. ad up>a the Requeſt of the Gallic Ambaſſadours, it was order'd, that they ſhould have the liberty of 
buying Ten Horles, and of carrying them out of Italy. © & (Mm) L. 5-6 33. | 


n) Add. Num. XTIL. 14. Judith. T. 20. C 5 
') Plate & L. L. I. 8. Let no Man import Frankincenſe, nor othef forreigu Things uſed in Sacrifices, nor Purple, nor any 
which are not produced at home; nor in ſhort, any Commodity, but fach as is abſolutely neceſſary; and on the o- 
ther fide, let no Man export what is of neceſſary uſc in our own Country. Ceſar (de B. G. I. 2.) + pt ha the Nervii,that 
allow no entrance to ſuffer no Wine or any other Incitement to Luxury to be import .3 imagining that the uſe of 
theſe Delicacies muſt needs weaken Mens Minds, and unbend the Stifnefs of their Courage. The ſame Author tells us of 
the Suevi, that if Beaſts are brought from other Parts for their Aſſiſtance, refuſe to make uſe of them; and as for Wines 
they abſolutely forbid the Importation of theni, being of Opinion, that thoſe Li foften & the Spirits of Men, 
and render them unfit for laborious Employments. In 
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In the ſame manner we find ir often commanded 
by Authority, that the Subje&t do immediately 
buy up Corn and other Neceſſaries, even in re- 
mote Parrs, when there is danger of a Scarcity, 
(eſpecially upon Apptehenſion of a Siege; ) 
or ts bring down Proviſions to a more reaſona- 
ble Price amongit us. But that I ſhould go a- 
bout to compel a Man, over whom I have no 
Power to the purchaſe of my Commodities, this 
is what no Reaſon will juſtifie or excuſe. For 
upon what Pretence can 1 aflurne ſuch Authort- 
ty over the Purſe of another, who is not my Sub- 
ject, as to preſcribe the Matter, and the Mea- 
ſure of his Expences, and to teach him how he 
ſhould provide for his Neceſſities, or for his 
Pleaſures. And though my Gain be in the mean 
time hinder'd or lefſen'd, yet this Confideration 
can by no means abridge the other Party of his 
Natural Liberty. Or, if I would have him thus 
contribute to my Advantage, I ought ro encou- 
rage him by mutual good Offices, and tender my 
ſelf worthy of the Favour. But if a Man being 
ſtock'd with ſuch particular Commodities, offers 
to vend his Abundance, where-ever he can find 
Chapmen, it would in this Caſe, be moſt In- 
human, and Unjuſt to hinder him from thus 
furniſhing himſelt with other things, which he 
wants for the neceſſary Occaſions of Life (p). 
XIII. Another Duty of the ſame Rank, is the 
giving Licence to Men of other Nations, — * 
cially if ſeated in our Neighbourhood to Solli- 
cite, and contract Marrimony with our SubjeQs, 
when they are at a loſs for Women amongſt 
themſelves. As for Inſtance, if a People com- 
poſed only of Men, either being expell'd their 
own Country, or upon ſome other neceſſary Ac- 
count, are fix d near us, and deſign to form a 
new State. For to live without the Aſſiſtance of 
the other Sex, is what the Frame and Temper 
of few Men can bear. Celibacy in a Healthy 
Conſtitution, is the Gift only of excellent Souls; 
and to ſeek other Satisfactions in this Caſe that 
Nature adviſes or allows, would be Foul and 
Brutal. Befides, as Florus obſerves, res tantum 
anius ttatis eſt populus virorum, a State made 
up of one Sex, can laſt but one Age. Upon this 
Principle, many are willing to defend, or at 
leaſt to excuſe the famous Exploit of Romulus, 
the Rape of the Sabine Women. Authors indeed 
are divided about the Reaſon and the manner 
of this Proceeding. Diony/ius Halicarnaſſeus 
reports, that the main deſign of Romulus was to 
obtain the Friendſhip, and Alliance of the 
neighbouring Nations, by joyning with them in 
Marriage and that, though . this Pro- 


the want of Women, and ſo to have recourſe tg 


would grant him none but the Daughter of their 


thority, compel the Women of his Country to 


Ranks, they always preſuppoſe, that every one 


ect in an injurious way, yet he imagin 
tn time this l n would — * 
Concluſion, and that a fair Correſpondence ad 
Familiarity, would be eftabliſh'd ſo ſoon as the; 
ſhould have clear d themſelves to the new Bride 
by the Plea of Love, and to the Fathers and Re. 
lations by urging that the Srratogem waz 
ſet on Foot, not out of Affront and Abuſe, hy; 
as a neceſſary Relief to a deſperate Condition 
Yer it muſt be confeſs d, this ſeems a very pr. 
poſterous way of gaining Friendſhip (g). 
Others pretend that Romulus by this Attempi 
only ſought an Occaſion of quarrelling with 
his Neighbours, which ſeems very improbable 
The Common Defence of the Fact, is to alledg: 


Neceffity : but then they take care to tell us, thir 
Commithoners were firſt ſent about to treat with 
the People on the Affair, and to beg that they 
would not think it hard to let Men like then. 
ſelves mix with them in Race and Blood. And 
that when theſe Agents were diſmiſs'd after a 
Reproachful manner, it was then at laſt thought 
proper to gain Relief, by the joint Application 
of Cunning and of Force. And what makes 
the thing ſtill carry a better Face is, that this 
way of catching Vives was in thoſe Times, not 
only a Common, but a laudable Practice; Dia 
pr” 4 calls it, an Ancient and a Grecian Cuſton, 
and the moſt renowned Method of obtaining Maid; 
in Marriage (r)? It is true, Violence can ſel. 
dom be neceſſary in this Caſe, ſince it is neve 
difficult to find Women enough, who thall be 
ready of their own accords, to accept of any 
Husbands that are not abotninably Vile and 
Scandalous. 

To 8 thoſe who ſeek our Alliance by ſuch 
Propoſals, would be very hard Dealing. And 
though the denying of a Woman for a Wife, be 
not in it ſelf, a juſt Cauſe of commencing a 
War, yet is it, if the Refuſal were accompanied 
with Reproach. As the Inhabitants of Rhegiun, 
when Dionyſius of Sicily ſent to deſire a Wife 
amongſt them, returned in Anſwer, that they 
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Common Executioner (4). On the other hand 
ſhould a Prince by Vertue of his Sovereign Au- 


accept of ſuch Husbands as have nothing in them 
to deſerve Affection, this would look like Inhu- 
manity ; eſpecially in caſe the Fortunes and Con- 
ditions of the Parties were unequal (r). As for 
thoſe Civil Laws which forbid Marriage with 
Forreigners, or between SubjeQts of different 


— 


120 


. * * 


Add. Becler in loc, citat, Grot. | 


4) See Tacit. An. I. Cap. 55. What he reports of Segeſtes, that when Arminius had ftollen his Daughter againſt his Coo- 
ſent, Gener inviſus,! &c. The Names of Son in Law, and Father in Law, which when there is a mutual Conſent of Parties 
uſed to be a band of Love and Endearment, prove now the ſeed of Hatred, and the Incitement to mortal Diſcord. 


r) Add 
ny See 
F The $ 
allow them 
not exclude them from the number of 


t XXI. v. 22. 


does not 


Sic. I. XIV. c. 108. & Strab. I. 6. like Inſtance is to be met with in Paulus Venetus, I. x. c. 32. | 
1 of Cornelius in Livy, where in the Name of the Populacy, he intreats the Senate, ; that they would 

Privilege of Marriage, a Favour granted to l and to Neighbour Nations; and that they would 

Mankind, belong to 

ſtance by Grotizs. For the Plebians did not then feel a Scarcity of Women, but the Aim and Deſign of this Petition, was to 

raiſe themſelves to an equal Pitch with the Nobility, and means of Marrying into Patrician Families, 

men are plenty, there is no occaſion of winning a Bride by main force of Arms. -Invenies ali am ſi te hec faſtidit. 


Queſtion before us, although produced as an In- 
Otherwiſe, when W#& 
15 
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to find out a Match ſuitable to his Con- 
path and they are generall founded on ſuch 
Reaſons as theſe, that the Splendour of great 
Families may be preſerv'd ; that our Women may 
more eafily get Husbands at home, whilſt our 
Men are not allow'd to get Wives abroad; or 
that the Riches and rhe Affections of our Peo- 
ple, may not by the means of Inter-Marriages 
he eſtranged from us, and ſettled on a Forreign 


rare. 
yy. Laſtly, Grotius adds, that any Right 
Common to all, and conſequently any Obliga- 
tian to a Duty to be 1 towards all, a- 
riſes from this Sappoſition, that we grant ſuch 
an Indulgence promiſcuouſly to every Stranger; 
becauſe then, if any one be excluded from the 
privilege, he is manifeltly injured. For it is an 
Affront and Repro ich to debar a Man without 
particular Reaſon from a Common Advantage; 
this being to make him unequal and inferior to 
others. Hence Grotius concludes, that if it be 
Win any place permitted to Strangers, to Hunt, to 
With, ro Hawk, to gather Pearls, to receive Le- 
acies, to ſell Goods, to contract Marriages, (even 
Wwichout being compell'd to it by Scarcity of 
Women ; ) no Nation can be denied the ſame 
WLiberties, except they have forfeited them by 
Wheir own Default. But this Aſſertion will ſcarce 
old. For the Conceſſions here ſpoken of, muſt 
de made either expreſly or tacitely. When we 
int a thing expreſy to another, we do it either 
Precariouſly, or in the manner of a Pa or per. 
e Promiſe. Now that any one ſhould give 
I: 1 * ight over a thing of his, (not duè by 
he Law of Nature) to all Nations known and 
unknown, without Limit or Reſtraint, is a Caſe 
rich I believe never did, and never will hap- 
en. For every one is defirous ro know at leaf?, 
dn whom he beſtows his Benefit, and in what 
Meaſure. But when a Man either by Pact or 
ice Favour, has granted ſuch a particular Privi- 
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lege to all that come under his Friendſhip of 
Acquainrance, for a meer Stranger to pretend a 
Right to the ſame Indulgence, would be very 
impudent and very Wicked. As for thoſe things 
which we permit Tacitely, or as it were over- 
look, they are reckon'd of Courſe to be of the 
fame Nature with Precarious Favours; and ſuch 
may be fairly revoked, either upon the cha 
of our Affairs and Circumſtances, or becauſe 
the Perſons who enjoy'd them did not make ſo 
prudent and modeſt a uſe of them as they 
ought (2). 2h | 
V. What we have hitherto touch'd on, are 
but Vulgar Degrees of Humanity, the Omiſſion 
of which implies a moſt baſe and abjet tem- 
er of Mind. A much higher, and more il- 
uſtrious Strain of the ſame Duty, is when a Man 
out of pure Benevolence and Inclination, ariſing 
either from a Native Generouſneſs of Soul, or 
from Pirty and Compaſſion to a Perſon in 
Diſtreſs, is at ſome Pains or Charge in beſtow- 
ing freely on another, what may relieve his Ne- 
ceſſity, or procure his Advantage. Kindneſſes of 
this Noble Rank, are by way of Eminence ſti- 
led Benefus ; the manner and meaſure of Diſ- 
penſing which are commonly to be adjuſted with 
regard to the Condition of the Grver, and of 
the Receiver. And thele are the Things which 
open to Mankind the largeſt Field of doing 
Good, and of acquiring Glory, if they are tem- 
per'd and regulated by true Prudence and great- 
neſs of Mind. For to throw about our Favours 
without Reaſon and Judgment,  oughr, as Pliny 
(x) obſerves, to be call'd Ambition or Oſtenta- 
tion, or any thing rather than Liberality. Wiſe 
Men have made it their chief Buſineſs to pre- 
ſcribe Rules for the guiding and perfecting of 
theſe Obligations: And the ancient Books of 
Morality, are not on any Subject more copious, 
or more clear. 
XVI. The Vertue anſwering to Beneficence in 


( 9 Panegyr. 


(u) Add. Bacler ad Grat. 


n 


(*) Tull, Off. f. Beneficentia, qu nihil ef nature humane accommodatius, multas habet cautiones, &c. The Duties of Libera - 
iy of Bounty ; an which there is nothing more agreeable to the Nature of Man, fall under many Limitations. For in 


oc firſt place it . Huld be our care to ſee that our Bounty prove not a prejudice, either to the Perſon we would 


ige, or 


o any other Bod); and then that we do not give above our own Ability, nor above the Merit of the Receiver. As ta 

nis laſt Point, we are principally to regard thoſe, to whom we our ſelves already ſtand Obliged, and then others as they have 

e of leſs need of our Affiltance. We are likewiſe to conſider the ſeveral Degrees, by which we ſtand related in the 
or. Of theſe the firſt and moſt Extenſive, is the Univerſal Society of Mankind. Nearer than this is the Alliance be- 
ca Pcrſons of the ſame Nation, of the ſame Province, of the ſame Language, of the ſame City. There is yet a nearer 
= co! Kindred. And here the firſt Society is in wedlock, the next in Children; the Relation of Brothers comes afterwards, 
ad then of Brothers and Siſters, Childrea and Men, the Matches and Alliances between different Families. But the moſt ex- 
dellent and the ſtrongeſt of all Alliances is, when good and vertuous Men joyn in Familiarity, upon account of the Agreement 


ot their Manners. 


Idem de Finib, I. 3. In omni honeſto, &c. In all the Compaſs of Honeſty, there is nothing ſo illuſtrious or of ſo great a Lati- 


tule, as the Conjuaction and Society of Men with Men, including a mutual Communication of Conveni 
Love tor Mankind. This Dearneſs begins immediately upon ones Birt 


and general 
when the Child is moſt Affectionately beloved by the Parent, 


Fam the Family js by degrees ſteals abroad into Aſfinit ies, Friendſhips, Neighbourhoods ; then amongſt Members of the ſame State, and 
amongſt States themſelven united in Intereſts and Confederacies; and at length ftretcheth it ſelf to the whole extent of Human Race.) 
in the Exerciſe of all theſe Duties, we are farther to obſerve what every Man hath moſt need of, and what with our help he may, 
what without our he!p be cannot attain ; ſo that in ſom: Cojes the De of Relation, muſt yield to the point of Time; and ſome Offices 
there are which we would rather pay to one Relation than to anether, Thus you ought ſooner to help a Neighbour in with bis Haveſt, 
than either a Brother or a familiar Acquaint ence; but on the other Side, in a Suit at Law, you ought to defend your Brother, or 
wr Friend before your Neighbour. See Seneca's Treatiſe of Benefits, which it would be tedious here to abridge. Plutarch (in 
Symos) tells us, twas a Rule amongſt the Pythagoreans, not to take a Burthen from their Fellow, but to help him bear it; 
and this they did to exclude all Idleneſs and Eaſe. Though St. Paul could have taught them a better Reaſon, 2 Corinth. 8. - 


13. Not that other Men becaſed, and you burthen d, but by an Equality, Cc. WES | 
_ Add Ambroſe Offic.l. 1. c. 30. and from him Gratian Diſt. 86. c. 14. Nc. & Cans. 1. Queſt. 2. Cap. 6.7. Socrates in Xenophon 
( aw.) lays down this for a Rule in our Aſſiſtances, to our Friends or to Strangers, and in 


oft all the Concerns of Life, 


n levew, to do according to our Ability. 


Dd. 


* 
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the Giver, is Gratitude in the Receiver, by which 
he demonſtrates, that the Kindneſs was accepta- 
ble to him, and upon this Score entertains a 
Hearty ReſpeRt for the Author of it, ſeeking all 


Occafions of making a Requital, as far as his 


Abilities will give him leave. For it is by no 
means abſolutely Neceſſary, that our Return 
ſhould be preciſely, as much in value as the 
Courtefie amounts to, but good Will and earneſt 
Endeavour, are frequently allow'd to ſatisfie an 
Obligation 0). 

The reafon of this Duty ceaſes, when ever 
we have a juſt Exception againſt the Do- 
nour, and are fully aſſured, that his Bounty 
was more in Pretence than in good Will. But 
here wiſe Men gives us an excellent Caution, 
that we ſhould not be too curious in enquiring 
upon what Grounds and Motives a Man has been 
our BenefaCtor ; becauſe this Niceneſs of Ex- 


amination will ever afford a Plea, and a Colour 


to Ingratitude. 

The more apt in their own Nature Benefits 
are to unite, and to engage his Minds of Men, 
the more ſtrictly does Reaſon enjoyn us to apply 
our ſelves with Vigour and Induſtry, to a Juſt 
Requital. When a Man has expreſsd ſo much 
Dependance upon me, as to conter the Prior Ob- 
ligation, I am bound ar leaſt not to ſuffer him to 
be the worſe for his Kindneſs ; and I ought 
never to receive a good Turn, but with Reſolu- 
tion to hinder the Author, if poſſible, from re 
penting of what he has done. If upon ſome 
particular Reaſon we are unwilling to be obli- 
ged to a certain Perſon, in this Caſe it is lawful 
for us to refuſe the Benefit he offers. But then 
great Care mult be taken ro do this without 
giving the leaſt Suſpcion of Contempt; ſince o- 
therwiſe, to rejeQ a voluntary Favour, carries 
in it a manifeſt Aftront. 

Take away the Neczſhty of returning Kind- 
neſſes, and no Man will ever begin them; for 
then it would plainly be acting againſt Reaſon, 
to part with our Bounty, whilſt we know it 
would be thrown away. And thus all Benefi- 
cence, all mutual Truſt and good Will muſt be 
baniſh'd out of the World; there muſt be no 
ſuch thing as tree Help, or antecedent Merit, 
no way of endearing and engaging one Man to 
another (Z). Tully is admirable on this Point 
of Gratitude. It ts, (ſays he) of all Duties, the 
moſt indiſpenſably Neceſſary. If Hefiod bids us 
reſtore what we borrow, it we can, ia a larger 

. Meaſure ; what ovght we to do when we are as 


it were challeng'd by a Prior Obligation? J, 
we not in this Caſe to imitate fruitſul Fill, 
that flill return more than they receiv'd. For j 
we make no ſrcuple to oblige thoſe whom we 

to be the better for "Ea how then ſpouli 
we be hahe our ſelves towards ſuch as we are ile 
better for already. Since there are two ſort; 
Liberalty, the one of beſtowing a Benefit, 1}, 
other of returning it; it is at our choice whethy; 
we will give or no; but an honeſt Man is not y 
Liberty in the point of returning; provided it 
can be done without Injury. 

It is obſervable, that Cicero here makes Gra. 
tude a part of Liberality, and conſequent) 
hints, that it is not tied up to Laws, altogethe 
ſo ſtrict as thoſe of Fuſtice, which commands 
us to repay what we owe upon Contract, mo 
punQually and preciſely (a). It may be rem: 

u'd farther, That when he ſays the former kind 
of Liberality, the beſtowing of Benefits is in au- 
choice, heought not to be underſtood in anabſolut: 
Senſe, for it is plain we are under ſome Obligz. 
tion, even to Antecedent Bene ſicence, but the Point 
is, that this Obligation does not carry fo much 
Strictneſs in it, as that which binds a Man u 
Grat itude; or to endeavour the approving hin- 
ſelf by all good Will, and good Service to his 
BenefaCtors. | 

It happens *tis true, very frequently that i 
the doing a Kindneſs, there is more true Loy: 
on the part of the Grver, than of the Rec: 
ver (b). There being too much Ground in 
Fact, for that Politique Remarque of Taciu, 
Beneficia eo uſque leta ſunt dun videntur tx 
olvi poſſe : ubi multum antevenere pro gratid od 
um redditur (c). Good Turns do ſo far yield 
* an agreeable Satisfaction as we fancy our ſelves 
* able to repay them; when they much exceel 
this Meaſure, the Debt grows deſperate, and 
* ſo produces a Sullen and a Secret Hatred, in 
© ſtead of a real Kindneſs and Affection. 

XVII. But though the bare Notion of gra. 
tude does not imply a real Injury, in as much s 
it is not the Violation of any full and pert 
Right, yet it paſſes in common Cenſure, tor 1 
Vice more Foul, more odious and deteſtable than 
Injuſtice it felt. For it is look'd on as an Arg 
ment of a molt Abject and Degenerate Soul, id 
a Man to declare himſelf unworthy of the fail 
Opinion which another entertain'd of his Ho 
nelty, to be Proof againſt Benefits, and conk 
quently paſt all Sence of Humanity (4). 

The account which Des Cartes gives of Ing 


O) Oud. de Ponto I. 3. El. 8. 
Sed qut quam potuit dat muxima gratus abunde eſt, 
Et finem pietas contigit illa ſuum. 


He that repays to his extent of Power, | 
Were not more grateful with the nobleſt Store. 


(Y Comp. Hobbs, de Cive h. S. 8. Ariſtotle ad Nicom, y. c. 2. It will hold good for the moſt part, that we are rathe b 
return a Benefit, than to ſerve a Friend in the ny of Gratuity ; as we ought likewiſe rather to pay a Debt, than give 20% 
» 


our Money to our deareſt Confident. In Genera 


what we owe of any kind is firſt to be made 


; yet if a free Gift to 


ood 
another Perſon, would at the ſame time plead more Honeſty, and more Neceſſity, it is then 9 the Preference in od 
Diſpolal. Add Socrates , his Diſcourſe of Brotherly Love, in Xenophon. 'Amvar 2. 


4) See Am 
b) The reaſon ot this is enquired into, by Ari 
(e) XI. Where hetells us how it comes to 


broſe de Off. l. 1 C. 31. Gell. I. 1. c. 4. 


requite them. 
(&) Greg. Naziang, He whoſe fierce Temper, Kindneſs it ſelf cannot ſoften 
ther Application. Lucian in Antholog. 


- A Thanklefs Wretch is like a broken Sieve, 


le in his Ethics. B. IX. C. 7. Add Hobbs Leviathan. 
\ that the receiving great Benefits f 
but the recciving of the like from Equals or Inferiors, produces Hatred, unleſs 


rom a Superiour, inclines to 1 
there is Hope of being able 


) In — artic. Mad , 
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ticude, is very Rational, and very Elegant. It 
is the — ſays be, of Men, who are either 
* Madly Proud and Vain, and ſo imagine eve- 
* ry thing to be due to their Merit; or elſe 
« Senlelelly Stupid, and ſo unable to refle&t on 


* the Benefits they receive; or laſtly, pitifully 
* Weak ard Abject, who when they feel their 


© own Infirmity and Want, ſue with the meaneſt 
© Submiſſion for the Aſſiſtance of others; which 
© it chey chance to obtain, they immediately hate 
the Perſons to whom they have been obliged, 
* becaulc either wanting ill to make Requital, 
© or deſpairing of Ability, and at the ſame time 
fancying all the World to be Mercenary, and 
© that no good Turn is done without Hopes of 
© Retribution ; they apprehend themſelves to 
© have exceedingly baulk'd and diſappointed 
their Benefactors (e). 8 

Learned Men have 5 whether or no 
there ought to lie an Aon againſt this Vice, 
in Courts of Civil Judicature. Seneca (F) takes 
the Negative ſide of the Queſtion, and rhe Rea- 
ſons he proceeds upon are chiefly theſe; That 
© if a Benefit be ſtrictly to be.repaid like a Sum 
© of Money, or as if it were let out to hire, it 
then looſes the Name of a Kindneſs, and be- 
comes a Loan or Debt; that whereas the re- 
* quiting of a good Turn is eſteem'd an AQ 
* highly Vertuous, it muſt ceaſe to be Vertuous, 
* were it once made Neceſſary. Laſtly, that 
* there muſt needs ariſe more Caxſes on this 
Head, than all the Courts in the World would 
be ſufficient to try (g). Our Deſign leads 
us no farther, than to obſerve, that from every 
Tranſgreſſion of the Law of Nature, it does not 
preſently follow that, there muſt lie an Aon, 
(or the Reſemblance of an Action) againſt a 
Man in Natures Court. This is certain, that the 
Divine Juſtice hath reſerv'd ſevere Puniſhments 
to be inflicted on ungrateful Perſons in another 


* 8 
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Life : And in this preſent World they ought to 
ſuffer the Hatred and Deteſtation of all Man- 
Kind, and to be adjudg'd unworthy of the leaſt 
Benefit or Favour. Bur why a Man cannot be 
ſued in an Aion, at the Croil Bar, for . ſimple 
Ingratitude, that is, forgetting a good Turn, or 
for neglecting to requite it, when he had Oppor- 
tunity, there ſeems to be this plain Reaſon; that 
the very Cauſe of my conferring the Kindneſs 
— is, of my giving ſomewhat without taking 
ity for its return) was to afford the Par- 
ty an Opportunity of ſnewing himſelf Grateful 
out of pure Honeſty, not out of fear of Com- 
pulſion;and on my own part to demonſtrate that 
what I beſtow'd was nor done out of a ſordid 
Defire of Gain, but out of Humanity and good 
Nature, ſince I required no Caution, or Enſurance 
of bei id. Antoninus will teach us better 


N 75% When thou accuſeſt a Man (ſays he) 


of Falſeneſs or Untbankfulneſs, turn the Cen- 
ſure upon thy ſelf. For the Fault is without doubt 
thine; that thou didſt not confer the Favour free- 
ly and undeſignedly, without looking for any far- 
ther Fruit, than the Action it ſelf. Is it not 
ſufficient Satisfaction to have relieved and affiſted 
one that is a Man as thou art ? Doſt thou demand 
4 I for doing what thy Nature obliges thee 
to do | | 
But when a Man is guilty of mixt Ingrati - 
tude, or when he not only neglects to requite a 
Courteſy, but anſwers it with Injuries and A- 
buſes; the Injury thus offer'd, founds an Action 
in Natures Court, ora Cauſe of Var; and its 
being accompanied with an ungrateful Mind, 
as it highly aggravates the Fact, and renders it 
more Vile and Odious, ſo it engages the Suffe- 
rer more ſpeedily to ſeek Redreſs , and to pun- 
iſh the Villain the more ſeverely, in Regard , - 
that Benefits themſelves could not reclaim 


(e) e . 

A Favour be treaſured in the Soul, 
And made the Mother of a kind Return. 
7 De Benef. l. 3. c. 6. &c. 
t) Themiſt, Orat. 3 


By the Perfian Conſtitution, there is a ſettled Penalty 
readieſt Incentive to Hatred, and Ill Will. And where this Vice is not puniſhable by Law, it produceth more 
and more fatal Contention. Vid. Xenophon Cyrop. I. 1. Add. A. Antonin. J. 9. c. 42. 


him (þ). 


#871 
. 


A Wretch that Stilles Benefits beſtow'd . 
Scarcely deſerves the generous Name of Mai. 9 88 
detrecd againſt Ingratitude; as being the | 
| rate 2 
Val. Max. I. 2. c. 6. S. 6. 7. 


L. 5. e. 3. S. 5. To theſe Inſtances and Arguments, other Authors liave anſwer d at large. See Beclers Ati Ingrati. 
(b) How far the Neceſſity of returning a Benefit, is taken off by a Subſequent Injury, Seneca teacheth us, de Benef. I. 6. 


C. 4. 5. & Eyift. 81. 
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1 * Duties hitherto explain'd, ate mutually 
| owing upon account of that Common Re- 
lation, which Nature has eſtabliſh'd amongſt 
Men; although we ſuppoſe no Antecedent A# 
to have paſs't between them, But it would-be 
unreaſonable to confine within theſe narrow Li- 
mits, all the Offices that Men are to exerciſe 
towards each other. For in the firſt place, all 
are not of ſo good and honeſt Diſpoſitions, as 
to pertorm every thing, whereby they can bene 
fit their Neighbours, out of pure Humanity and 
Charity; without being ſecure of Retribution. 
And then, many things which we ſhould be 
glad ro receive from others, are of ſuch Value 
and Conſequence, that we cannot in Modeſty 
deſire them gratis. Or perhaps it does not be- 
come our Fortune or Station to be beho/den to 
another, for ſuch a Benefit. Therefore unleſs 
an Equivalent be paid,commonly the other Party 
is unwilling to give, and frequently we are un- 
willing to receive. Again, others are ma- 
5 times Ignorant, how they might ſerve and 
oblige us. Lafily, in as much as the Power of 
Man heing Finite, cannot in the ſame manner ex- 
tend it ſelf to all Perſons, it is agreeable to 
Reaſon, that ſuch Acts as ate not already be- 
ſpoken by an Antecedent Obligation lying on 
us, ſhould be made ſure to thoſe, who by en- 
tring into Covenant with us, firſt obtain a Right 
to receive them. Therefore, that the true Fruits 
of a ſocial Nature, the mutual Offices of Man- 
kind might te practis'd with more Frequency, 
and mote Regularity, it was neceſſary for Men 
to bargain, and agree amongſt themſel ves, that 
2 would perform to each other, ſuch and 
ſuch Services, as they cculd not be abſolutely 
ſecure of, by the bare Le of Humanity. So that 
their Buſineſs muſt be to ſertle betore hand,whar 
ogy Man ow'd to another, and what he ſhould 
by Virtue of his Right, accept and challenge in 
return. | 

Hence it is eaſie to apprehend how the Offices 
of Humanity or Charity,differ from thoſe which 
are requir'd — and proper Right and which 
are the Objects of ſtrict Juſtice. The former 
are not owing upon any Covenant, either Ex- 
preſs or Impltctte, but purely by force of that 
Common Obligation which Natare has laid upon 
Mankind. But what I owe another upon Pact 
or Agreement, I therefore owe him'becauſe he 
has obtain'd a new Right, holding good againſt 


0 the Duty of keeping Faith; and the Diviſion of Obligations. 


me, by virtue of my free Promiſe or Conſent: 
Farther, whatever I tranſact with another by 
way of Covenant, is defign'd not for his Profit, 
but for my own. Whereas in Duties of Huma. 
ty, the Caſe is quite otherwiſe. For although, 


the Performance of theſe be in general Neceſſary, 


for the rendring the Life of Man Comfortable 
and Commodious, and conſequently be an Ad- 
vantage 10 the Performer, by giving him good 
Grounds to expect the ſame fair Treatment, yet 
with regard to particular Acts of | Kindnels, a 
Man does them not for his own ſake, but for 
the fake of the Party who receives them. For 
a Benefit, it conterr'd upon a Principle of pri- 
vate Intereſt , loſes irs Nature and its 
Name. | 5 
Thus then the Duties of Humanity or Cha. 
rity, and thoſe ariſing from Covenant, do afford 
a mutual Aſſiſtance, and ſupply to each other; 
whilſt thoſe things which Charity either cannot, 
or does not ordinarily procure, are obtain d by 
Pact; and in Matters about wh ich no Pats have 
1s'd, Charity comes in, and ferves our turn as 
well. And although to fix the Subject, and the 
Conditions of Covenants be left to the Pleafure 
of particular Perſons; yet that there ſhali be 
ſome ſuch Agreements, the Law of Nature does 
(indefinitely and in general) Command in as 
much as without theſe Tranſactions there would 
be no poſſible Means of preferving Peace and So- 
= in the World (7). r 
It. When Men have once engaged themſelves 
by Palle, their Nature obliges them as ſociable 
reatures, mo? religiouſly to obſerve and per- 
form them, For were this Aſſurance wanting, 
Mankind would loſe a great part of that Com- 
mon Advantage, which continually ariſes from 
the mutual Intercourſe of good Turns (4). Far: 
ther, were not Men moſt ſtrictly and neceſſarily 
tied ro keeping their Promiſes, we could not 
with any certainty build on the Aſſiſtance of o- 
thers, in the ordinary Affairs of Life. And then 
breach of Faith is the apteſt thing in the World 
to found an endleſs Succeſſion of Qua rrels and 
Complaints. For in Caſe I have actually per- 
form'd my part of the Contract, and the other 
Perſon fails, whatever I have dane or given is 
abſolutely /oft. And if I have not as yer pro- 
ceeded to any actual Performance, it is, however, 
a Trouble, and it may be a Prejudice to me, to 
have the Courſz of of my Deſigns and Buſineſs 


_— 


(i) 1ſocrat, adverſ. Callimach. So great is the force of Leagues and Covenants, that ſcarce any Affairs, either of Grecians 


Li 


or Barbarians, are tranſacted in any other manner. By means of theſe we traffique abroad, and bargain at home. BY 
means of theſe we terminate private Diſſentions and publick Wars. Theſe we all make uſe of, as an Univerſal Good to be 


enjoy d in Common by Mankind. 


þ) Ariflot. Rhet. J. 1. c. 15, Take away Covenants, and you difab'e Men from being uſcſul and aſſiſtant to each other. 


Tull. Off. 11. So great is the force of J 
fome Shadow and Semblance of this 


uſtice, that even thoſe who live by Outrage and Villany, 
Vertue. Which he ſhews in the 1luſtances of Thieves and Pirates. 


cannot ſubſiſt without 


over 
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verrurn'd; fince I could have ſcrtled things by 
_ Ways and Meaſures, had not this Man 
offer'd to tranſa with me. And "ris moſt Un- 


reaſonable, that 1 ſhould be expoſed ro Scorn 


Cenſure, for entertaining a kind Opinion 
- Perſons Goodneſs and Honeſty: We are 
therefore to eſteem it a molt Sacred Command 
of the Law of Nature, and what guides and go- 
verns, not only the whole Method and Order, 
but the whole Grace and Ornament of Human 
Life, that every Man Reep his Faith, or which 
amounts to the ſame, that he fulfil his Con- 
tracts, and diſcharge his Promiſes (). 

III. But in as much as Pacts or Covenants, 
choſe eſpecially which are Expreſs, do impoſe 
an Obligation on us, which 
ore enjoyn, at leaſt not in ſo Preciſe and de- 


terminate a Manner; it may not be here Incon - 


venient to run over the Principal Kinds, and Di- 
viſions of Obligations. Obligations then in the 
ſirſt place, are diſtinguiſh'd into Connate and 
Adventitious (m). The former are ſuch as all 
Men fall under by Virtue of their being Crea- 
tures, endued with Reaſon ; or ſuch as neceſſa- 
rily attend, and accompany rhe Rational Nature, 
confider'd in that /imple and general Notion. 
Although, in Regard that all Men are born In. 
fants, and as yer incapable of the exerciſe of 
Reaſon, theſe Obligations do for ſome time lie 
without A& or Force ; and do then at length 
exert their Power, and render Men capable of 
contracting Guilt, when the rr im. 
proving on Age and Uſe, makes us ſenſible of 
them. And from this Period they date their 
Influence, and produce their Penal Effects, ſnould 
2 Man be never ſo Negligent in weighing and 
conſidering their Authority. Therefore Ignorance 
the Law of Nature, is an inſufficient Plea, to 
excuſe a Perſon of mature Years ; though he 
ſhould urge that it never came into his Head to 
reflect whether this Law had ſettled ſuch a 
Point or not Adventitious Obligations, are ſuch 
as fall upon Men, by the Intervention of ſome 
Human z not without the Conſent of 
the Parties, either Expreſs, or at leaſt Pre. 

IV. Amongſt Connate Obligations, are ſuch 
as are planted, as it were in our Being, the moſt 
Eminent is that which lies on all Men with re- 
ipeft to Almighty God, the ſupream Gover- 
nour of the World; by Virtue of which we 
are bound to adore his Majeſty, and to obey 
his Commandments and his Laws. Whoe- 
ver wholly Violates, and breaks through this 
Obligation, ſtands guilty of the moſt heinous 
Charge of Atheiſm , bec iuſe he muſt at the 
ſame time, deny either the Exiſtence of God, 
or his Care of Human Affairs. Which two 
Sins with regard to their Moral Conſequences 


ature did not be- 


ſhew. A Sovereign muſt not preſently be ſaid 


1 — A 


and Effects, are Equivalent to each other; an! 
either of them overthrows all Religion, repre- 
ſenting it as a trighttul Mockery, introduced to 
Awe the Ignorant Vulgar into ſome Dzcency 
and Duty (2). Therefore we ought in Juſtice 
to Diſcard and Explode, as moſt foul and ſcan- 
dalous, that Notion of Hobbes (o), in which 
he would rank Atheiſm amongſt the Faults of 
Imprudence or Ignorance ; as if it were not 
properly a Sin, but a Miſtake or Folly, more 
worthy of Pardon than of Puniſhment. The 
Argument he makes uſe of runs thus, he Arbeiſt 
never ſubmitted bis Will to the Will of God, in 
as much be never believ'd there was ſuch a Being. 
But now 1t is impolſible any one 7 have 7, | 
Sovereign Power over us, unleſs be obtain'd it by 
our Conſent. Therefore ſince the Atheiſt was 
never under the Kingdom of Und it follows 
that he is not obliged by the Laws of that King- 
dom. Bur here it is moſt groſly falſe, that al 
Sovereignty is conſtituted by the Conſent of the 
Subject; for this will hold only with regard 
to Human Dominion; where unleſs by our own 
Contract and Conſent, we cannot loſe the Pow- 
er of reſiſting anorher, who is by Nature our 
Equal. But who will pretend to aſſert that 
GOD has not a Power of em his 
Creatures, unleſs they voluntarily agree to in- 
veſt him with ſuch Authority. Nay, Hobbes (p) 


has ſufficiently confuted himſelf by ange 
0 


the Right, which God has of ruling and © 
puniſhing in his Kingdom of Nature from his 
reſiſtible Power , but did any one ever imagine 
that an Azheift was able to re/ift the Power of 
God. And therefore Atheiſts ate not ſtrialy 
ſpeaking Gods Enemies (as Hobbes defines Ene- 
mies, who are neither under a Common Sovereign, 
nor under each other) but his Rebellious Su 
Jets, and conſequently guilty of Treqien againſt 
the Divine Majeſty, as Hobber himſelf, haselſe- 
where (9), expreſly acknowledged. And agreeably 
to this he detines Treaſon againſt Human Pow: 
er to be, When one either by Word or Deed, 
does in General manifeſt and declare, that he 
will no longer ſubmit to that Man or Coun- 
* cil of Men, in whom is lodg'd the ſupream 
* Adminiſtration of the State; or when a Man 


. * wholly throws off the Bond of Civil Obedi- 


* ence. Ir is no ſuch obſcure matter, therefore 
to aſhgn the particular Species of Sin, to which 
Atheiſm belongs. Nor is the following Aſſerti- 
on built on better Grounds, that 41 7 can- 

not be puniſh'd any atherwiſe, than by the Rigbt 
of War; as the Poets repreſent the Gods, rout- 
ing by force of Arms, the old Giants that aſſault- 
ed Heaven. On the contrary, that Evils inflicted 
in Martial Encounters are not properly Puniſb. 
ments, we (hall hereafter have Opportunity to 


Py — ä 2 


FA edi. 


Euripides Heracl. 
Xe alc; Ar mio flubators 56a. 


m) Arrian. (in Epicket. I. 3. c. 2. ) calls them xi ue. fe x; infor Habitudes, or Relations Natural 


(1) See Dionyſ, Halicarn. L. 2. where he tells the Story of the Conſecrating Faith amongſt the Goddeſſes by Nume. 


Truth the beſt Mark of Honour and of Race, 
Impoſed. 


) Ambry, Offr. I. 1. c. 26. Nothing hath more Influence in promoting an honeſt Lifc,than our Beſief, that we have ſuc! a 


Judge of our Actions, or no Secteſy can eſcape, no Indeceacy 
Salt ant. de Ind Dei. c. 8. . 


De Cive c. 14 8. Ig, C. 13 S. 2. 


but ill Diſpeaſe, no good Performance but wi.l Delight. Add 


„13. 8. 19. 


ig. S. 3. 9) 
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to make uſe of the Right of War, when he re- 
claims his Refractory Subjects. For the bare 
Right of Sovereigitty includes thus much, that 
the Perſon inveſted with ir, ſhall have the Pow- 
er of reducing thoſe to Obedience by force,who 
refuſe a voluntary Submiſhon. Much leſs are 
_ thoſe Rebellious Oppoſers of lawful Aurhori- 
ty, to be accounted jſt Enemies, or ſuch as have 
a Right of making Reſiſtance. | 
It does not excuſe Hobbes to alledge that Paſ- 
ſage of the 8 Fool hath ſaid in his Heart 
there is no God. As if there was any ſuch Nice- 
ty in the Scripture Language, to call thoſe only 
Fools who ſin out of Mrfake, and not thoſe who 
offend Wilfully. Or as if this too were not the 
higheſt Fo/ly, by a wilſu Sin to incur the moſt 
intolerable Torments, for the ſake of a very 
ſlender Pleaſure,or perhaps for no Pleaſureat all. 
Again, it is by no means a matter of ſuch Difficul- 
tozdiſcover the being of a God by Natural Rea- 
ſon, as to find out the Proportion between a Sphere 
and a Oylinder; the Inſtance which Hobbes makes 
uſe of. It may not be indeed in the power of eve- 
ry unlearned Perſon to form,or to apprehend an 
rtificial and Philoſophical Demonſtration of 
Gods Exiſtence; but he cannot thence claim a 
Privilege of ſecurely doubting or denying it. For 
in as much as the whole race of Men in all 
Ages have conſtantly held this Perſuaſion z who- 
ever would attempt to aſſert the contrary, muſt 
of Neceſſity, not only ſolidly confute all the Ar- 
uments produced on the other fide, but alſo al- 
better and more plauſible Reaſons for his 
own particular Opinion. And farther, fince the 
Safety and Happineſs of Mankind have been hi- 
therto thought to depend chiefly on this Belief, 
it is requiſite, that he likewiſe prove, Athen 
to contribute more to thelntereſt, and the good of 
all Men, than the Acknowledgment of a Deity. 
Which being a Task manifeſtly Impoſſible, the 
Atheiſts are to be judged Offenders, not 
only againſt the Divine Majeſty, bur againſt 
all Mankind. And they deſerve the leis Fa- 
vour on this Account, becauſe theſe very Men 
who would reverſe the Judgment of all 
People, and of all Ages, do arrogantly aſſume to 
themſelves a deeper Sagacity, a clearer Lighr 
of Underſtanding, than the World was ever ac- 
uainted with before. And conſequently,{though 
their Unbelief be indeed an Error, and a moſt 
fatal and deſtructive one, yet it is ſuch as they 
did not fall into through Imprudence or Simpli- 
city, but by a vain and impudent Pretence of 
more than ordinary Degrees of Wiſdom (7.) 
It will GERD —_ to — = 
Arguments, which Spinoga (s )has a in de- 
_ fence of this Notion of Hobbes. The Theſis 
he lays down to work upon is this, every one 
who cannot govern bimſelf by Reaſon, may by the 
bigheft Right of Nature, liue according ſo 1 


Laws of his Appetite. And foreſeeing it might 
be here objected, that the Aſſertion was contra- 
ry to the reveal'd Law of God, he anſwers, that 
a Natural State is both in Nature and Time An- 
tecedent to Religion; which with Regard to 
Natural Religion is as abſolutely falſe, as what 
he ſubjoyns, that no Man knows by Nature, any 
Obligation lying on him to obey God; and that 
no Reaſon can obtain this Knowledge, but ſuch 
as 1s confirm d by the Signs of Revelation. There- 
fore the Conſequence he draws is moſt Abſurd, 
that before Revelation, no Man was bound by 
any ſuch Divine Law, as it was impoffible for him 
to be ignorant f; and that a Natural State is 
to be conceiv'd without Religion or Law; and for 
that Reaſon without Sin or Injury. In all this 
he only ridiculouſly confounds the Natural with 
the poſitrve Divine Law. He proceeds to aſſert, 
that Man conſider'd in a State of Nature, is free 
from all Religion, not only upon account 75 Is 
norance, but by virtue 7 that Common Liberty, 
in which all are born. For ſays he, if Men 
were by Nature bound to the Divine Law, or if 
the Droine Law were a Law by Nature, it would 
be ſuperfluous that God ſhould afterwards enter 
into 'a Contratt with Men, and oblige them 
Oath and Covenant. Now it is clear that theſe 
Pacts cr Covenants paſs between God and Men 
in reveaPd Religion, not in Natural, to which 
a Man immediately ſtands obliged upon account 
of his being created by God a reaſonable Crea- 
ture.So that 3 Concluſion is moſt Vain and 
Senceleſs, that Divine Law began from that time, 
when Men by expreſs Compact, promiſed to obey 
God in all things, by which deed they receded, as 
it were from their Natural Liberty, and tranſ- 
fer'd their "Right upon God, Juſt as Sovereignty 
is confer d in Civil States. For the ſupport of 
which Doctrine it is neceſſary to ſuppole, that 
Men in a State of Nature, had not their Ex- 
iſtence from God Almighty. 
From this 2 which Men are bound 


to pay Obedience unto God, {prings the Obliga- 
EN, 4S ſuch ;b 


tion of all Men towards all 
Virtue of which they are engaged to lead a /o- 
cial Life. How this is to be diſcover'd, it has 
been formerly our Buſineſs to ſhew. 

V. There is another famous Diviſion of Oli 
gat ion, into Natural and Civil; but ſuch as is by 
diſferent Authors, differently ſtated (7). Gre- 
tiur obſerves ſthat the Lawyers ſometimes call a 


thing of Natural Obligation, the doing of which 


Nature ſhews to be good and honeſt, although 
it be nor ſtrictly a Debt. As for an Executor to 
pay the entire cies, without reſerving to 
himſelf, what the Fulcidian Law allows him, 
to require a Courteſie receiv'd, to pay Debts, 
which the Creditor has in Law forfeited ; as 
thoſe contracted by a Minor( 2), without the Con- 


be ſent of his Guardians or Friends. When any 


— 


— 9 Wi * 


(1) Comp. Jean « Eſpagine de Erroribus Populari 
Ade Plato de Ul. 

t to be reſtrain d. 
1) Vid. Sueton. Veſpas. c. 11. de Senatus 
be found to have lent Money to a 


„ 
g 


(s) Trattat 


ibus Sec. 1. c. 6. Bacon Eſſay 16. and Advancement of 


J. 3. c. 2. 


near the End where he diſtinguiſheth the ſeveral kinds of Atheifts,and directs with what Penaltics the) 

\Theolog. Politid. c. 16. 

to Macedonico. Like to which was this 
Perſon, he ſhall forfeit his Loan, Nicel. 


() £.2. c. 14.8. 6. 

Law amongſt the Licani, If any Nan 
Dang, de Mwibus Gent. 

| thing 
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thing of this kind ig voluntarily paid, a Man 
cannot recover it aghin, on Pretence that it was 
not due; tho he might at firſt have refuſed to 
it. : | 
P Tomerimes we call. that a Natural Obligation 
which truly binds us; whether it cauſe in the 
other Party a Perfe#, or whether only an In- 
perfet? Rigbt. In like manner, by a Czvil Obli. 
gation we ſometimes mean ſuch, as is void by 
the Law of Nature, but d s purely on a 
- Civil Law of which the Obligatio literarum, 
(when a Man confeſſes a Debt, in writing which 
he really never contraced;) is commonly 
brought as an Inſtance ; at other times it figni- 
fies lach as is grounded on both Laws, Natural 
and Civil; or ſuch as will bear a good Aion in 
Courts of Civil Judicature. ö 
Others with more Clearneſs, aſſign three _ 
es of Obligation, purely Natural, purely Civil, 
and Mixt. The firſt depends entirely on Na- 
tural Equity; and in ſuch a manner, as not to 
found an Alion in Civil Courts. The ſecond 
ariſes merely from the force of Civil Law, in the 
Strictneſs and Rigour of which it will bear an 
Aion; though ſuch an Action will always in 
Point of Equity,” be invalidated by the Judge ; 
as the Obligatio literarum betore mention'd. The 
third is ſuch as is at theſame time ſupported by 
Natural Equity, and confirm'd by the Authority 
of Civil Conſtitut ions. This is the Diſtinction com- 
_— made by the Interpreters of the Roman 


ws. BY 
VI. This Diviſion of Obligations into Natural 
and Gvil, is a Subject which we ought to inſiſt 
farther or in our preſent Enquiry; yet not ſo 
much to derive thence the Original of ſuch Ties, 
but the Eficacy, or force which they bear in 
Common Life. So that by Natural Obligation 
we mean ſuch as binds only by Virtue of the 
Law of Nature; and by Civil Obligation, ſuch 
as is ſupported and aſſiſted by Cui Laws, and 
Cuil Power. The Efficacy of both is confi- 
d with Regard, either to the Sabjed, the 
Perſon in whom the Obligation inheres; or the 
Obje# the Perſon in whom it terminates, or to 
whom it is directed. In the former Reſpect, the 
Efficacy or Vertue of Natural Obligation, chiefly 
conſiſts in this, that it binds a Mans Conſcience , 
or that every Perſon at the ſame time when he 
fails of performing it, is ſenhble that he has 
dilpleas'd Almighty GOD; to whoſe Mercy 
as he owes his being, ſo he knows he gught to 
Pay all poſſible Obedience to his Laws. And 
although we cannot indeed, in the Law of Na- 
ture, diſcover any Preciſe and determinate Penal 
Sancfions, yet we ought on all Accounts to ac- 
knowledge, that it is enforced by ſome ſuch due 
Fruits, and Conſequences z-and that the Author 
of Nature will intallibl 
thoſe who violate this Obhgation, which the juſt 
Performers of it ſhall as infallibly eſcape. For 


— IT 


. 


a. 


inflict great Evils on 
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the truth of which Belief, amongſt many Argus 
ments, one very conſiderable 3 is 
that remorſe of , Conſcience, which attends the 
Attors of Wickedneſs, even whilſt they are in 
fair Hopes of eſcaping Human Diſcovery, and 
Human Puniſhment. . A Diſquiet, which no 
good and wiſe Man can imagine toproceed from 
bare Simplicity, from Cuſtom, or from fear of 
ſecular Juſtice ; but from a much higher Princi- 
ple, a Senſe of Gods Soyeraignty, and a Dread 
of his Vengeance (x). Nor can I believe that 
any Man by flying to the impious . Refuge of 
e . ever found there ſo good Security a- 
pow theſe Terrours, but that his wicked 
ind would frequently Recoil, and ſhake him 


with more Violence than before. And we have 


ſcarce had an Inſtance of any ſuch bold Defier 
of Heaven, who has not at length been driven 
into a Conlternation by his own Crimes, and 
turn'd a Penitent in Horrour. 4 
Although to bind the Conſciences of Men, be 
principally the effect of Natural Obligation, yet 
the ſame Power is communicated; to Cioi Obli- 
gation, provided the Object of the latter, be not 
repugnant to the former. And therefore, Civil - 
Laws do alſo bind the Conſcience, ſo far as they 
are conſiſtent with the Law of Nature. Bot 
Obligations do farther agree in this Reſpect, 
that the Duties they enjoyn a Man, ought to 
perform Voluntarily, and as it were upon his 
own internal Motion. Ts f 
And tis this which makesſthe chief difference 
between Obligation and e z by the lat- 
ter, the Mind is by external Violence, driven 
upon a thing contrary to its inward Inclinations; 
but whatever we perform on the former Ac- 
count, is ſuppoſed to be done upon the Appro- 
bation of our own 4 the ty Bu. 
poſition of our Will. N 
If we conſider theſe Obligations again, as they 
regard the Object, or as they produce ſome Effect 
in the Perſon, to whom by virtue of them, 
ſomething is due, they have this force Com- 
mon to both, that what being thus due, is paid 
or perform'd, may be fairly accepted and poſſeſs t. 
But when the other Party neglects, or refuſes to 
make good his Obligation, there is then a Dif- 
ference in the manner of compelling him, be- 
tween the Natural and the Civil Obligation, or 
between thoſe who live in a ſtate of Nature and 
thoſe who are ſertled under a Polity or Govern- 
ment. To thoſe who live in theic Natura! Li- 
berty, the Precepts of the Law of Nature being. 
of two kinds, do'cauſe the ſame Diſtinction in 
the Obligation to perform them. Thoſe things 
which Nature enjoyns one Man to pay to ano- 
ther, without any Antecedent Pat, as are the Offi- 
ces of Charity and Humanity, we cannot chal- - 
lenge any otherwiſe, than by gentle and eaſie 
Methods; as by perſwading, admoniſhing, de- 
ſiring or intreating. But we muſt not apply 


* * * 
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Force to the moſt obſtinate Refuſer ; unleſs in 
Caſe of extream Neceſſity. The reaſon of 
which proceeding ſeems to be this, that Human 

Society cannot be preſerv'd, in a very eaſie or 

peaceful Condition, without che conferring of 
thoſe mutual good Offices; and therefore Nature 
ſeems to have ſet them aſide, as conſtant Sub- 

E of exerciſing Mens particular Benevolence, 

y means of which they might win on the good 
Opinions, and Affections of each other. And 
now it is clear, that thoſe things which may be 
recover'd by force, are not fo apt to procure 
the Favour, or to unite the minds of Men, as 

_ thoſe which we give only upon our own free 

Motion, and which we might deny without 
Fear or Danger. But what is dae to us, upon 
an Intervening Pact, if not voluntarily tendred, 
we may procure by forcible Means. As we may 
likewiſe defend by Force, our juſt Poſſeſſions 
and Goods, when an Attempt is made upon 
them, by any injurious Aſſailant. Civil Obliga- 
tiont, or ſuch as have been confirm'd by the 
Authority of Civil Laws, create an Action in 
Courts of of ice, by vertue of which lam to 
carry the Defailant before the Magiſtrate, who 
has a power of compelling him to the Perfor- 
mance of his Duty. But even in States, Obli. 
8 f a Natural, or ſuch as have not 

enfo by the Sanction of Civil Laws, 

are left wholly to the Common Modeſty, and 

Conſcience of Men, and to their juſt Dread 

of a Divine Sovereign and Judge; and the Sub- 

ought not by a courſe of Violence, to be 
rought to the Obſervance of them. 

What Obligation: ought to be confirm'd by 
Cuil Ordinances, it is the bufineſs of Leg iſla· 
tors to determine ; and they are to meaſure 
their Expediency and Uſe, according as they 
ſeem _ to contribute to the inward Happi- 
_ and Tranquility of the State ()). | 

II. Obligation may again be divided into 
Perpetual and Temporary. The former is that 
which cannot be taken oft ſo long as the Perſon 
Exiſts, in whom it inheres. Such is our Con- 
nate Obligation towards God; which, even with 
reſpett to the Exerciſe, can at no time be ſuſ- 
pended or diminiſh'd. Such likewiſe is the 
Connate Obligation of all Men, towards all, as 
Partners of the fame Nature, which no Perſon 
can throw off, ſo long as he makes a Part of 
Mankind; yet the Exerciſe of it may ſome- 
times with regard to ſome particular Perſons be 
ſuſpended. And this happens, when I devolve 
into a State of War with another. For the Oö 

ligation being Reciprocal, in caſe one 
break it, and return Hoſtilities for the 
Offices of Humanity, the other Party is no longer 
bound to deal wirh him in a friendly manner, 
but may maintain his own Safety, and his own 


Rights, although with the hurt of the unjuſt 
Oppoſcr. Let the ſame Obligation may itill 
be faid to remain perpetual in this Reſpect, that ſo 
ſoon as our own Safety is well provided for, and 
enſured, we ought ro be ready to renew the 
Peace, and to return to the exerciſe of all 
Courteſy and Humanity, towards the Party who 
began the Contention. Amongſt Advertitious 
Obligations, we commonly reckon Perpetual, the 
Obligation of Children towards their Parents, 
and that which paſſes between Husband and 
"uu ; which ſhall elſewhere be explain'd at 
arge. 

emporary Obligations are ſuch as may ceaſe 
and be cancell'd, whilſt the Perſons in whom 
they inhere, do yet exiſt in the World. 

VIII. Farther, fince it generally happens, 
that Obligations anſwer one another, it may be 
uſeful to divide them into Mutual, and not Mu. 
tual, An Obligation not Mutual is, when one 
Party ſtands bound to perform ſomewhat to- 
wards another; yet ſo that the other Party ſhall 
lie under no Correſponding Obligation, not be ti- 
ed to make Equivalent Kequital. Such is the 
Obligation of Men towards God, by which they 
are engaged to pay him abſolute Obedience : 
but he on his Part is not conftrain'd by virtue of 
any ſuch external Obligation, to make any re- 
turn for their Obedience. Amongſt thoſe Oblige 
tions where both Parties are Men, (if we except 
a few Contracts, binding only one fide) there 
are none to be met with of this ſort. And the 
reaſon is, becauſe it ſeems Repugnant to the Na. 
rural Equality of Men, that one Perſon ſhould 
be bound to another, and the other Perfon lye 
under no Engagement towards him. For we 
cannot apprehend them to be ſociable Crea- 
rures, who are not united by a common Tie, 
who have not a mutual Communication of Servi- 
ces; but of whom one ſeems to be made, as it 
were for the ſake of the other, and the other is 
not bound in return to contribute any thing to- 

wards his Intereſt or Happineſs. Nor, when. 
Men by Political Inſtitutions introduced a State 
of Ineq uality, was it in their Power, to inveſt 
any Perſon with ſuch an extraordinary and 


Tranſcendent Right, as ſhould diſengage him. 


from all Ob/;garron and Duty towards other 
Morals. | 
IX. Mutual Obligations are ſuch as anſwer to 
one another ; ſo that the Party who on the one 
hand receives a Due, on the other hand is bound 
to repay it. Theſe again are fubdivided into 
erfettly Mutual, and imperfectiy Mutual, The 
ormer are ſuch as anſwer unequally, one of them 
being oppoſed to another, which is either dit- 
ferent in kind, or in Vertue and Efficacy. This 
ſeems to ha chiefly on account of one of 
theſe two Reaſons; either that the Perſons are 
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As it would be ridiculouſly troubleſome, to diſturb the Judge on every petit-account, ſo it would be an Error a 
Raton Cuſtom of the prot Strabo, (I. 15.) whohe tells us, had no Hearings in Court, but upon 


Murther or Scatidal ; theſe being ſuch Miſchiefs as 


the Indians, that they 
euch other on their bare Words, Comp. AÆlian 


 Safferer could 
to be clieated in a Bargain, * conſidering well whom he truſts. 

have — 4 at Law, upom matters of Faith 
jan V. H. l. 4. c. . Aud Senee. de Renef. l. 3. c. 13. , 


it is in every Mans power not 
the ſame purpoſe, is what he reports of 
nor do they make uſe of Witneſſes of 


not prevent; 
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11, one having a Right of Commandi 
— a Neceſſity of obeying; or becauſe 
Perſons in other Ref] equal, as to ſome par- 
ticular Buſineſs, refufed to receive an Obligati- 
oy of the ſame Strictneſs on both ſides. For it is 
clear that Obligations do thus differ in Force or 
Efficacy, ſome producing a perfect Right in the 
Perſon, towards whom they are directed; fo 
as to found an Action in Human Cogniſance, to 
de proſecuted either by War, or before the] udge, 
according as the Parties live, either in a State 
Nature, or under a form of Civil Government; 
whereas others produce only an Imperfett Right, 
Jo that the — of them ought not to 
be extorted by Violence. From the former of 
theſe Cauſes, ariſe the Obligations imperfelliy 
Mutual, betwixt Princes and Subjects, betwixt 
States and particular Members, betwixt Maſters 
and Servants, Parents and Children; all which 
will be examined in their oe Places. The 
latter Cauſe of making Obligations imperfecliy 
mutual, chiefly happens in Caſes of gratuitous 
Promiſes, and the Performances of them. For 
whillt 1 promiſe any thing to another out of 


free Favour, I perfectly oblige my /e/f to give 


— — —_ * 


him to pay me an Equivalent, he is bound to 
me only by the Law of Gratitude, which ties 
him much more looſly than if he were my Debtor 
upon Paf?, For we cannot on ſuch an unlimi- 
ted Obligation, build our Hopes or our Af. 
fairs, and therefore ſhould the Party prove un- 
grateful in the higheſt degree, we do not reckon 
our ſelves properly to have receiv'd any Loſs or 
Prejudice. For tis a miſtake in ſome Authors 
to aſſert, * That Nature gives us a perſect Right 
to claim a return of our Benefit, trom an un- 
< grateful Perſon; though in moſt Common. 
© wealths, the Courts of Law refuſe to admit an 
* Aftion on that Score. Nor is this a good 
Conſequence, the Neceſſity of returning a Kind. 
neſs, is greater than that of giving one; therefore 
the latter is founded upon an imperfel Right, 
the other upon a Perfect. Nueſt. ber this 
would not be a clearer anſwer. 

For, however the Cale may ſtand before, yet 
when U have once promis'd todo a Favour, there 
lies a greater Neceſſity on me to perform it, than 
on the other Party to return it. For there may 
be different Degrees in Obligabiont of the ſame 
kind; eſpecally when we are to compare ſuch 


it; and the other Party has a Right of requi- Duties, as concur in point of time (3 
ring it from me. But becauſe I did not engage 4 08 N 
(x) Comp. Zeigler ad ct. . Ls c. 1. 4 . 


Of the Nature 
1 now follows in Courſe, that we enquire 
how ſuch Ob/igations as are not born with 
Men, ſhould by virtue of ſome Ad of theirs, be 
laid upon them ; by which means there ariſes at 
the ſame time, in other Perſons a Right which 
before they wanted. For theſe two Moral Qua- 
lities have ſuch a mutual Relation and Depen- 
dance, that whenever there is produced an 0b/:- 
gation in one Man, there immediately {pings 
up a Correſpondent Rzght in another; for tis 
impoſſible to apprehend that I am hound to any 
Performance, unleſs there be ſome Perſon in the 
World, who can either fairly require it, or at 
leaſt fairly receive it of me. Tho the Rematk 
will not hold vice vers, that whereever there is 
2 Right in one, there muſt preſently be an Obli. 
gation in another. ForExample, the Magiſtrate 
has a Right of requiring Puniſhment for Crimes; 
but ſuch a Right as is attended with no Ob/iga- 
ton in the Criminal. Unleſs we ſolve the Doubt 
by this Diſtinction, that if we take Right in a 
ftrit and cloſe Senſe, for a Power or Aptitud 
to par bo thing, then there is always in ſom 
other Perſon an Obligation anſwering to it; bu 
not if the word be taken for a Power of do- 
ing any thing. This then, in the firſt place 


Car, N T 
of Promiſes, and Pats in General. 


ceed, either from a. Simple, or from a mutual 
A; of which the former is properly call'd a free 
Grant or Promiſe, the latter a Pa or Covenant, 
II. But in as much as all acknowledge that 
Promiſes and Pads do transfer a Right to o- 
thers, before we proceed, it may not be impro- 
per to examine Iiabbes's Opinion (a), about the 
transferring of Right. He then from his Pro- 
ject of a State of Nature, having inferr'd, that 
every Man bal h naturally a Right to every thing, 
and having farther ſhown, that from the Exer- 
ciſe of this Right, tkere muſt needs ariſe a War 
of every Man again? ape? Man, a State very 
unfit for the Preſervation of Mankind; he con- 
cludes, That whilſt Reaſon commands Men to 
© paſs out of this State of War, into a Conditi- 
© on of Peace, which Peace is confiſtent with a 
© Right of Every Man to 1 ing, it at tha 
fſame time preſcribes that Men thould lay 
* down ſome part of this;univerſal Right. A Man 
* he ſays may lay down, or diveſt himſelf, of his 
* Right two ways either by //mply renouncing it, ot 
p by transferring it to another, The former is dons 
© if he declares by ſufficient that he is on- 
tent. it ſhall hereafter be unlawful for him to 


| ze do a certain ogy, bg before he mighthave 
is clear, that all Adventiriows Obligations pro- lawfully done. The latter, if he declare by 
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* ſufficient Signs to another Perſon, who is wil. 
© ling to receive ſuch a Right from him, that 
© hz conſents it ſhall be for the futute, as unlaw- 

ful for himſelt to reſiſt him in the doing of a 
certain thing, as he might before have juſtly 
© refilted him. Hence he infers, that the 1ran/ 


ferring of Right conſiſts purely in Non reſiſt. 
ance ;, of that, he who in a State of Nature, 


transfers Right to another, does not glve the o. 
ther Party a new Right which before he want. 
ed, but only abandons his own Right, of reſiſting 
luch a Perſon in the exerciſe of his. Which 
Aſſertion, according to his Hyporbefts, he thus 
makes out; Before any ſuch AZ of transfer 
ring Right, the Perſon to whom it is ſaid to 
be transterr'd, had a Right to all things, and 
© therefore it was impoſſible to give him a new 
one; but the Perſon trangſerring, loſes his Li. 
© berty of juſt Reſiſtance, which before kindred 
© the other, from exerciſing his Right in its full 


© Extent. Therefore, whoſoever in a State of 


* Nature acquires à Right, only gains this Pri- 
* vilege, to enjoy his Primitive Right — v4 
and without juſt Diſturbance; for Example, 
if a Man in a ſtate of Nature by Sale or 
Gitt, makes over his Field to another, he only 
\ © takes away his own Right to that piece of 
Ground, not the Right which all other Men 
© have to it; or which comes to the ſame, he 
: declares that Paten not reſiſt, — _ 
a particular. who has a mind to ma 
© uſe of the Field; but he does not by this Act 
* prejudice the reſt of Mankind, who ſtill keep 


* their Primitive Right, as well to this Spot 


© of Earth, as to every. thing elſe which Nature 
© affords. : ves 5 805 nt * | 
III. But as we have formerly made out, that 
this Hobbeſian State is by no means Natural to 
Man, a Creature deſign d for a Social Life ; fo 
neither can we admit of what the ſame Author 
thus eſtablithes, as the Conſequence and reſult 
of it, ſuch # Right of each Man to all things, 
as ſhall produce any Effe& in reference to o- 
ther Men. For the clearer Illuſtration of this 
Point, it is neffary to obſerve, that not every Na. 
tural Licence, or Power of doing a thing is pro- 
party's Righr, but ſuch only as includes fome 
oral Effect, with regard to others, who are 
Partners with me in the ſame Nature. Thus, 
for Inſtance, in the old Fable, the Horſęe and 
the Stag had both of them a Natural Power or 
Privilege of feeding in the Meadow; bur nei- 
ther of them had a Right, which might reftrain 
or take off the Natural Power in the other. So 
Man, when he imploys in his Defigns and Ser. 
vices, Inſenſible or Irational Beings, barely ex. 
erciſes his Natural Power; without regard to 
other Men, we here preciſely conſider it in re- 
ference to the Things or Animals, which he 
thus uſes. But then at NU turns into a 
proper Right, when it creates this Moral Effect 
in other Perſons, that they ſhall not hinder him 
in the free uſe of rheſe Conveniencies, and ſh 
themſel ves forbear to uſe them without his Con- 
ſent. For tis ridiculaus...Trifling- 
Power a Right, which ſhould we artempt to ex 
22 "0 0 


erciſe, all other Men have an equal Right to ob- 
ſtruct or prevent us. Thus much then we al. 
low, that every Man has naturally a Power 
or Licence of a plying to his Uſe, any thing 
that is deſtitute of Senſe or of Reaſon. But we 
deny that this Power can be call'd a Righr, both 
becauſe there is not inherent in thoſe Creatu 
any Obligation to yield themſelves unto Mans 
Service ; and likewiſe, becauſe all Men being 
naturally egal, one cannot fairly exclude the 
reſt from poſſeſſing any ſuch Advantage, unleſs 
by their Conſent, either Expreſs or 7 
he has obtain'd the peculiar and ſole Diſpoſal 
or Enjoyment of it. And when this is once 
done, he may then truly ſay he has a Rig hr to 
ſuch a Thing. Or to decide the Buſineſs more 
briefly, we may, make uſe of this DiſtinQion, that 
a Right to all things Antecedent to any Human 
Deed, is not to be underſtood Excluſroely, but 
Inde ſinitely only; that is, we muſt not ima- 
gine one may engroſs all to himſelf, and ex. 
clude the reſt of Mankind; but only that Na- 
ture has not defined or determined, what Porti- 
on of things ſhall belong ro one, what to ano- 
ther, till they ſhall agree to ſhare her Stores 
amongſt them, by ſuch Allotments and Diviſ. 
ons. Much leſs will the ſame Equality amongſt 
Men admit, that one ſhould naturally claim a 
Righs over another. It is rather true, that no 
Perſon will have a Right to govern any other 
Perſon, unleſs he acquire it in peculiar manner, 
either by his Conſent, or by ſome other Ante- 
cedent Deed ; as ſhall be made out more at 
e In its proper place. 

IV. The proper Notion then, of tranferring 
and of acquiring Right, wilt a with more 
Exactneſs, if we premiſe, that ſome. Rights bea 
a regard to 1 Sersro Things; and that 
the latter kind of Rights is again divided in. 
to Original and Derivative. I acquire a Right o- 
ver a Perſon, if he either A , Or. tacitely 
conſents, that I ſhall preſcribe. to him what he 
oughr to do, to ſuffer, or to fotbear; by Vir 
rure of which Agreement he both, obliges him- 
ſelf, voluntarily ro ſtudy Obedience to my Plea- 
ſure ; and at the ſame time grants me a Right 
of compelling him, in caſe of default to his Du- 
ry, by propoling ſome conſiderable Evil, which 
I ſhall. otherwiſe bring upon him. A Man 
then acquires an Original Right over Things, 
when all others either ex preſly or tacitely, fe- 
nounce their Liberty of uſing ſuch a thing, 
which before they enjoy d in Common with him. 
This Original Right being once eſtabliſh'd, by 
virtue of which the Primitive Community of 
things was taken off, the transferring of Right 
is nothing elſe but the paſſing. it away from me 
to. another, who before was not Maſter of it. 
Hence appears the Abſurdity of ſaying, that 
the transferring of Right conſiſts barely in Non 
reſiſtence. In as much as that negative Term 
cannot expreſs the force of the Ob/;gation.ariſing 


all, from ſuch an Act; which properly implics an 


inward Inclination to make good the Contract. 
Non reſiſtance be indeed” one Conſe- 


quence of the Obligation,, and without which it 
f BER | can 
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eannot be fulfilled. The Inſtance about the 
Field propoſed by Hobbes, does not come up 
to the Point in Hand; for beſides, that it is 
very abſurd to call that an Act of e e 
I only quit my Pretenſions to a thing, whi 
all other Men till keep theirs; even WITT 
to his own Dockrine, Propriety of things ha 
is riſe from Civil Government, after the fate 


of Nature was ſuppoſed to be paſs't and gone. 
Contr during the late of Nature, no Man 
could call rhe Field his own, and conſequently 
not Sell ir. lle ought indeed, to have ex- 
« nreſ#t himſelf thus; lince in a State of meer 
© Nature, Things belong'd no more to one than 
'* to another, therefore if a particular Perſon 
© defired the ſole uſe of any thing, to make him 
© Matter of his wiſh, it was neceſſary, that all 
© other Men ſhould renounce the uſe of the ſame 
«© thing. If they did this gratis, the Act had 
© ſomewhat in it like 20% if with ſome, Bur- 
© then or under ſome Condition, it was then a 
© kind of a Contract, for which we have no 
Name. But ſhould one Man have renounced 
© his Power over ſuch a thing, this could have 
© been no prejudice to others; and conſe- 
© quen:ly, he only would have been Yebarr'd 
8 from the uſe of it, who had thus freely quit- 


© red ali Title to it. | 


v. Let us now carry on our Enquires, and ex- 


amine how a Man may contract an Obligation, 
and confer a Right on another, by means of his 
own free Proniſe. To underſtand the Nature 
and Effects of this kind of Tie, we muſt in the 
firlt place obſerve, that there are two ways of 
ſpeaking about giving, or doing a thing to ano- 
ther, which now is, or which we imagine, will 
hereafter be in our Power. The firſt way is, 
when we barely exprefs our preſent Mind about 
2 future Act; yet ſo as to lay no Neceſſity on 
our ſel ves, of perſevering always in the ſame Re- 
ſolution. An Inſtance we have in what Tibe- 
ris in Tacitus, writes to his Favourite Sejanue, 
2 quid intra animum volutaverim, quibus ad. 
uc neceſſitudinibus immiſcere te mihi partem, o- 
mittam ad preſens referre. I forbear to tell you 
at preſent, y what Fortunes, and by what Alli- 
ances I am conſidering to unite you to m fel Such 
2 bare Aſſertion, neither founds an Obligarian 
in me, nor a Right in the other Party (b). And 
to render it Vertuous and unblamable, there is 
only this Condition requiſite, that we ſpeak as 
at preſent, we reallx hn; and do not impoſe 
upon a Man by Falſchood and Diſſimulation. 

ut we are by no means obliged to continue al. 
ways in this Deſign; fince the mind of Man has 
not only a Natural Power of changing Opinion, 
but likewiſe a Right ; ſo as to do it without 
fault, when there is no particular Obligation,im- 
poling a Neceſſity of holding firmly to a Reſo- 
ution, already taken and declared. Yet theſe 
Changes of Purpoſe are liable to juſt Cenſure, 
if either the former Judgment from which we 
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receded, was better than this laſt, or if by al- 
tering our Meaſures ſo unexpectedly, we ex. 
poſe a Perſon to Diſappointment and Deriſion, 
who did not deſerve ſo unkind Treatment at 
our Hands (c). Though ir be often a juſt Puniſh- 
ment to baſe Flatterers and Deſigners, to balk 
them of their greedy Hopes; and to cheat the 
E2ping Crows, when they have prepared their 
ouths for the Morſel (4). NS 
VI. We may call it an Imperfe& Promiſe,when 
a Man determines his Will to the doing a Fa- 
vour | hereafter, with a ſufficient Sign to make 
it firm and laſting ; or ſo as fully to declare 
his Willingneſs to lie under an Obligation, but 
not ſo as to give the other Party any proper 
Righr of compelling us to ſtand ro our word. 
The like to which happens in the Duty of re- 
turning Kindneſſes, where the Receiver is ob- 
liged ro make a grateful, Acknowledgment , 
—_— the giver has not a full Right to require 
it. Some are of Opinion, ou it is hardly poſſi- 
ble to produce an Inſtance of*this kind of Pro- 
miſe, in the Law of Nature, barely conſider d. 
It is uſual to alledge for Examples, the Pro- 
miſe of an abſolute, Prince made to his Subject, 
of a Maſter to his Servant, of a Father to his 
Son, whilſt yet under his Power; by all which 
the Parties promiſing, ſtand obliged to make 
good their Engagement; but the others ſeem 
to want a Right of demand ing it from them, be- 
cauſe they are allow d in no Court to bring an 
Action againſt them upon default. But now the 
Lamenels, or defect of theſe Promiſes does not 
ariſe from any intrinſic Weakneſs or Invalidity; 
but from that Superiour Quality, or Station in 
the Promiſers, which hinders the Obligation 
from taking its full ourward effect. Ochers In- 
ſtance in an imperfect S/ipulation; when the 
Civil Laws enjoyn, that Promiſes ſhall be made 
under ſuch à particular form of wy qe 
Words; and will not permit a Man to fue ano- 
ther upon his Promiſe, if it did run preciſely 
in thoſe Terms. Here they obſerve, that in 
caſe the Parties concern'd, fully intended to con- 
tract a perfect Obligation, and omitted the ſet 
Form of Law, only through Error or Imprudence, 
the Promiſer is by Natural Equity engaged to 
perform his word, though the other Perſon 
cannot force him to it by an Aion in Courts 
of Civil Judicature. But neither have we in 
this Example a Promiſe, which is Imperfe# up- 
on account of the Law of Nature, but by Vir- 
tue of a poſitive Law, which ties up its efte& 
to ſuch a punctual form of Speech; a Reſtraint, 
which naturally it did not lie under. A true 
Inſtance then, of an imperfect Promiſe is, when 
I expreſs my ſelf in this manner, I really deſſen 
to do this, or that for you ; and I deſire you'd think- 
Ian in earneſt, and ſpeak Truth. In which caſe 
I am bound to perform my Word, rather by 
the Law of Veracity than of Fuſtice; 1 lay an 
Obligation on my ſelf, but I give the other Par- 
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no Right of forcing me to perform it. Men 
— — ſomewhat of Greatneſs and Ge- 
neroſity in their Tempet, upon account of which 
they had much rather ſeem to do a good Office, 
purely on the free Motion of their own Vertue, 
than for the ſake of any Right which another 
has to challenge it from them. To this Head 
we may refer the Promiſes of Men in Favour 
and Authority, when not by fair Words and 
general Complements, but in a ſerious and 
particular manner, they engage to afhſt us by 
their Recommendation, Interceſſion, Promotion 
or Suffrage; which yet they would not have a 
a Man challenge from them by virtue of an 
Right, but defire they ſhould be imputed whol- 
ly ro their Generofiry and Honour. Even the 

aw of Nature does not ſeem to allow, that a 
Man thould be compell'd to the Performance of 


theſe Promiſes; fince in the very Act of engage 


ing himſelf, he made a Tacite reſerve againſt 
ſuch Proceeding ; that his Benefit might 
carry the more Grace and Beauty in it, by 
| _ removed as far as poſſible, from Neceſſity 
and Conſtraint. | 

VII. A perf. & Promiſe is, when a Man not onl 
determines his Will to the Performance of ſuc 
or ſuch a thing for anotherhereafrer,but likewiſe 
 fhews that he gives the other a fullRzghr of chal- 


lenging or requiring it from him. When we en- 


gage to give away a particular thing, or to 

rform a — 4 Service, the former is a 

ind of Alienation of our Goods, or at leaſt 
ſomewhat in order to it; the latter is an A/zena- 
tion of ſome part of our Natural Liberty; 
in as much as we are now to ſtick to the re · 
ſtraint and confinement of our Promiſe, about 


a matter, which before we might have uſed, 


or done, or omitted at our Pleaſure. It muſt 
be well obſerv'd, that what we here deliver, 
concerns only ſuch Promiſes as are made be- 
twixt Men. For though it be impoſſible, that 
the Divine Promiſes ſhould fail, yet ic would be 
highly Arrogant and Indecent to ſay, that theſe 
ſecming Engagements on Gods Part do give a 
Right ro Man, which ſhall hold valid againſt 
his Maker (e). 

VIII. It is a nice Remarque of Mr. Hobbes 


and worthy 2 Notice, that in relingui 

8 2 or Wow (tes, Wes, if we make AR 

Signs except Words,” 4 words ought to be 
the time Preſent or Paſt. For he te Inſtance, 
who ſhall ſay in the future, to morrow I will 
give, plainly ſhews he has not given already; 
and therefore the Right he has over the thing 
promiſed, continues firm and entire all this day, 
and all the next w too, and fo on, unleſs in 
the mean time he actually give it, or paſs away 
the Right of it by a new Promiſe. Yet in Caſe, 
beſides his Words, he made uſe of other Signs 
ſufficiently arguing, that ir was his Will ro 
transfer the Right at preſent; then the Words, 
though Gramatically Future, ſhall not hinder the 


Enfgement from taking full Effect. But 
where theſe other Signs are wanting, we ought 
to be very tender of putting ſo wide and 
forced an Interpretation on Verbs of the future 
Tenſe, as to make them imply a preſent Ad of 
Alienation. For fince we are not wont to make 
over our Goods to others, wituout the proſped 
of ſome Advanrage to our ſelves, which Ad. 
vantage does not, in theſe Acts of Grace or free 
Gift, viſibly appear; therefore in conſtrudting 
ſuch an AQ, to which Men are commonly a. 
verſe, we ought not to preſume on any thin 

farther, than what is by expreſs Tokens of the 
Will declar'd. Eſpecially fince it is uſual b 

theſe Terms to make only an 1perfet? Prodife 
and ſuch as ſhall at preſent, ar leaſt have no 
Effect. So that whilſt a Man ſpeaks in the 
Future, he is ſuppoſed to be yet under Delibe. 
ration; and before the time prefix d, perhaps 
his Affection and the Merits of the Perſon may 
alter; or ſome Misfortune may intervene, ren- 
dring it Incommodious for him to part with 
what he intended. [In the ſame manner as he 
that makes his il, does not transfer his Right 


immediately on the Heir; but he is ſuppoſed 


ever to have this Clauſe or Condition in his 
mind, ſuch a Perſon ſhall be my Heir, unleſe l 
aller my Will 72 my Deceaſe. Though in- 
deed, it be look d upon as an Argument of Levi. 
i and Inconſtancy, for a Man to cheat and 

elude another, with falſe Hopes and Ex- 
peQations. 

The Caſe is very different, if I expreſs my 
ſelf thus, I have given, or do give to be deliver d 
to norroto. For this is plainly, giving a Man 
to day the Right of having a thing to morrow; 
or transferring to him to day the Right over a 
thing, which ought to morrow to be actually de- 
liverd to him. Nor is it any Objection againſt 
what we have been aſſerting, that according to 
the ordinary form and manner of Speech, molt 
Promiſes are expreſs'd in Terms of Futurity, 
For in the moſt ſolemn Engagements by formal 
Stipulation, or by Oath, we uſe the ſame way 
of ſpeaking, you ſhall have ſuch a thing of me, 
I will give ſuch a thing, &c. The reaſon of 
which Cuſtom is, that the delivering of a thing 
promis d, generally follows at ſome Diſtance. 
And indeed, we can ſcarce call it a Promiſe, 


of when at the ſame time the Intention of giving 


is declared, and the thing actually tendred; in 
as much as there ſcems here, either to have been 
no Obligation, or ſuch as expired in the very 
minute that it was contracted. However, it is 
plain the Community of Men never think 
they properly have a thing; till they get fim 
hold and full poſſeſſion of it. If then theſe 
Terms of Futurity occur in a perfect Promiſe, 
as for Inſtance, 70 morrow I will give you an 
hundred Pounds, the ſence of them amounts to 
this, I zow give you a Right to have and 10 re. 
quire of me the ſaid Sum; and I likewiſe oblige 


— 


— 


(e) Add Orot. loc. cit. S. 3. 
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(f) De Cive c. a. S. 6. &c. & Leviath. Engl-Pr. t. C. 14. 
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F on the day appointed, to delwer it to 
91% 125 may ſettle the whole Peine 
with more Brevity, by only ſaying, that Verbs 
of the future Tenſe, made uſe of in Promiſes, 
and eſpecially the Term of Giving, do either 
imply an Obligation hereafter to he contracted, 
and then they neither transfer the Thing nor the 
Right to another; or elſe they import the de- 
livering of a. thing hereafter, he Right to 
' whicheither is now, or has been formerly rranſ- 
fey'd ; and then they do not hinder the Promiſe 
from being moſt Perfect and Compleat. 

IX. It is Requiſite, that whilſt we are enga- 

on this Point, we endeavour to ſettle a 
'tamous Queſtion, which has been much canvaſs'd 
by Authors, whether there can be a force of 
x in bare Promiſes, or in bare Pats, whilſt 
they are no more than Verbal Agreements, and 
are not ſtreng:hen'd by any actual Performance 
betwixt the | Sar Connanus (g) the Cruilian 


has been the Principal Aſſertor of the Negative 


Side; whom Grot1us (b), and others have la- 
boured to confute. And indeed, it has been 
the fixt Opinion of Wiſe and learned Men in 
all Ages. that Faith ought to be kept inviolably, 
though given only in Words; or that a Man by 
ſpeaking only, without the Intervention of any 
heed, may lay on himſelf a Neceſlity of ſome 
future Performance (i). Whether Connanus 
has with any Colour oppoſed this univerſal 
Judgment, will appear, if we beſtow a little 

ime on taking his chief Arguments under Con- 
ſideration. In the firſt place then, he ſays, that 
he who raſhly believes a Promiſe made without | 
Cauſe is no leſs to blame, than the vain Perſon 
who made it. Now here all the Difficulty lies 
in explaining what he means by a Promiſe 
made without Cauſe. If he would be under- 
ſtood of ſuch Promiſes as if not perform'd, bring 
no Loſs or Prejudice to the Party, ro whom 
they were directed, and if fulfill'd, muſt needs 
create Trouble or Damage to the Performer, we 
are willing to allow that Engagements of this 
kind, produce no Obligation. For how can a 
Man have any Right of requiring me to put my 
ſelf to any Charges or any Toil,in doing a thing 
which ſhall progr him nothing. And it is 
indeed againſt Reaſon, to undertake an Action 


* 


which can produce no Good, and may produce 

Evil. Thus for Inſtance, ſuppoſe you had got 
me to promiſe you that I would forbear Eating 
four Days together ; upon what account ſhoul 

I ſtand to ſuch a raſh Engagement, if ſo long 
2 Faſt would Prejudice my Health, and yer 
would contribute nothing to your Intereſt of 
Advantage. Therefore in this Caſe, it is alike 
Vain and Fooliſh in one Man to make the Pro- 
miſe, and in the other ſeriouſly to challenge the 
Performance of it. Beſides, fince Promiſes are 


matters of Grace, or free Favour, they ought 


to be interpreted under this Condition or Limi- 
tation, provided I can compaſs the thing I ſpeak 

, without any conſiderable Damage to my {elf k 

or can the Perſon ro whom I make the Pre 
miſe be ſo impudent and unreaſonable, as to 
deſire that my Kindneſs ſhould be an Injury to 
me, and that I ſhould enrich him by my own 
Loſſes (A). | 

But it by a Promiſe made without Cauſe, On- 
nanus underitands only a Gratuitous, or free 
Promiſe without proſpect of Gain; then his 
Aſſertion will overrhrow the whole Buſineſs of 
Beneficence and Liberality, a ke all the Of- 
fices of Humanity baſe and Mercenary Perfor- 
mances. For why ſhould not I credit a Man- 
who knowing his own Abilities, has bid me ex- 
pect ſome free Gift from him, purely that I 
may have occaſion to love and to eſteem him. 
And fince if he had pleas'd, he might ſafely have 
forborn the Promiſe, why did he order me tode- 
pend upon his word, if he defign'd not fully to 
oblige himſelf to the making it good. For the 
denying of a Benefit is then only void of Injury, 
when a Man is bound to confer it only by the 
Law of Humanity; not when by expreſs Pro- 
miſe he has given another a Right to receive 
ir. | 

X. Connanus urgeth farther, * That ſince 
© Promiles of this kind commonly ariſe from 
«* Oftentarion, rather than good Will, or at leaſt 
from Raſhneſs and Inconfideracy, ſuppoſing 
the Deſign to be real; the Fortunes of Men 
would be in great Danger, were they bound to 
perform every thing they ſaid. It was perhaps 
on ſome ſuch Principle, that the Ancients ima- 
gined the Oaths and Proteſtations of Lovers 


—_— 


9222 Jur. Civ. l. 3.4. I. 
7) Tull, Off. i. 


h) J. 2. c. 11. S. 1. | 
The Foundation of Juſtice is Faith, that is to ſay, a Firmneſs and 
Contracts: Hence ſome will have the word Hues to be call'd quia fit quod 


Truth in our Words, Promiſes and 
ditum eſt, becauſe that which was ſaid is done, 


UVipian inl. 1. D. de Paftis, What is ſo agrecable to Human Faith, as to obſerve mutual Agreements. It was a very wick- 
ed Jeſt of the petit Prince of Bantam, when being reproved for breach of Promiſe, he anſwer'd, his Tongue had no Bone in 


it, to make it more ſtiff than was neceſſary for his Intereſt. 
* It often falls out, that even not to 


ones Promiſe ſhall be juſt. For all muſt be referr'd to the Fundamental Rules 
uſtice; as firſt, that no Man be wrong d, and ſecondly, that the Publick good be as far as poſſible promoted. It may 


likewiſe happen, that the Performance of a Promiſe or Contract, would prove Ae prejudicial, either to one of the Par- 


ties, or to the other. 


un ived of his Son itus, Therefor 
to Ts 2 
breach of Duty to 


Son falls dangerouſly ill, it will be no Violation of your 


be much greater in the other Party, if he complain of ſuch a Diſa 


For if Neptune (as it is in the Story) had not made good 


is Promiſe to Theſens, Thejeus had not been 


e neither are we to keep thoſe Promiſes which are 
they are made j nor thoſe which are more hurtful to our ſelves than ad vantaꝑ ious to him. It is a 


prefer a greater Damage to a lefs. If yen to plead another Mans Cauſe, and ia the Interim your 


to recede from the prior Engagement; and the Fault will 
ppointment. | 


Add Senec. de Benef. L. 4. c. 35. 39. Tull. Off. I. 3. This Caſe is propoſed,I have a Remedy given me for the Dropſie, upon this 
0 , that if it cures me, I am never to uſe that Medicine again. Within a few Tears after 1 have been thug cured, I relajſe 
into the ſame Diſeaſe, and the Perſon with whom I contrafted will not give me leave to make any art ber uſe of it. What am I to 


< ber 


own Life and Health. 


0 here. It is Inbumanity in bim to refuſe me, beſides, that my uſing it world d) him no hurt. 1 way therefore ſafely canſult my 


were 
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Were invalid, and that the Gods excuſed the 
breach of them, as proceeding from Minds blind- 
ed with Paſſion (/). But indeed, the * 
here mention d is chiefly in Imagination. For 
we do not attribute a Power of ob/igrng to any 
Promiſes, but to ſuch as are made upon ſeri- 
ous and deliberate purpoſe; and he that miſtakes 
Jeſt for earneſt, ought to pay for his want of Ap- 
prehenſion. On the other hand to promiſe 
really more than one can conveniently perform, 
as it muſt be acknowledg'd a Fault, ſo it would 
be a much | 
Barbarity, ſtrictly to challenge and require it (m). 
And beſides, we ſhould take care to diſtinguith 
between ſuch Terms of Honour and Eſteem as 
Perſons made uſe of to expreſs in an- indefinite 
manner, their good Affection towards us; and 


ſuch particular Engagements as they bind them. 


ſelves by, to perform ſomewhat on our behalf. 
For Men of good Nature and good Breeding 
often expreſs their Kindneſs and Civility in 
very ample Terms; they declare themſelves to 
be entirely ours, and offer all they have to our 
Service, and Diſpoſal. Old Zolus in Virgil had 


this piece of Gallantry. 


II, 0 Regina, quod optas 
Explorare labor : mibi juſja capeſſere 8 eſt. 
f u. 1. 


——— Great Queen be pleas'd to ſay 
The thing you wiſh my Duty's to obey. 


Here the Goddeſs had been uncivil, ſhould 
ſhe have taken 22 of his general Com · 
pliment (a). Words of this Nature then, how 
every ſeriouſly deliver'd, oblige a Man to no 
certain Pertormance ; but only ſerve to teſtiſie 
his hearty Reſpect and kind Inclination towards 
another (o). Bur thoſe Promiſes by which we 
impower another to expect ſome particular and 
determinate Service from us, as they ought moſt 
ſtrictly to be fulfill'd, becauſe the other Party 
building on our word has adjuſted his Affairs 
accordingly. So, though there now and then 
happens an Inſtance ot a vain Prodigal, (who 
ſhould have been put under Government for a 
Fool or a Madman) that ruins himſelf by pro- 

fuſe and inconſiderate Engagements, this ought 
to be no Reaſon why we-ſhould affirm all Ver- 
bal Obligations to be Invalid, and baniſh them 
from the uſe of Human Life. As we don't 


condemn Saretiſbip in General, though many 


have ſuffer'd ſo ſeverely by it. Upon the whole, 
ſince an expreſs Promiſe paſſes into a Debt, 


Men ought to be very Cautious of engagin 
for Rs. than they are able to compals. Aud 


reater, and indeed a piece of 


tis not Modeſty, but a virtuous Weakneſs in 
any Perſon to be ſo eafie and tender, that he 
dares not deny the moſt Impudent and unteaſon- 
able Peritioner. | 
XI What Connanus alleges more in defence 
of his Opinion, may be ſolv'd with little Diff. 
culty. He ſays, tis fit that ſome things ſhould 
be left io every Man's Honeſty and free Bounty, 
* and that all matters ſhould not · be reduced to 
the Rigour and Neceſſity of ſtrict Obligati- 
on. That the ſtudy of Integrity and Con- 
* ſtancy would improve e > AFrerPoome 
* there but a Field left for rhoſe Vertues to 
* exert and exerciſe themſelves in which is hard-. 
* ly poſſible, if Men are compell'd to obſerve 
* all the Promiſes they make. But that o. 
* therwiſe, it was a great and glorious thing to 
perform, what by words or other Signs you 
* thew'd your Intention of doing; and fo much 
the more glorious, the leſs it ſeem'd confſtrain'd. 
But indeed, there is ſtill left ſcope enough for 
Liberality, though you give a Man a Right of 
demanding ſomewhat trom you, which at firſt 
you might have ſecurely denied him. 

And fince there muſt needs paſs ſuch a migh- 
ty number of Promiſes amongſt Men, whilſt 
they continually want the Affiſtance of each o- 
ther, it is more for the Intereſt of Human Affairs, 
that there ihould be leſs Glory in the Act of 
keeping Faith, than that ſo many Perſons ſhould 
be deluded by other Mens Inconſtancy and Irre- 
ſolution. The Law of Nature commands us to 
lend to another, ſo far as we can do it without 
any conſiderable Prejudice to our ſelves. But 
the Obligation is rendred more ſtrict and binding, 
ir by our own free offer we reduce this general 
and unlimited Injunction of Nature, to a par- 
ticular Engagement, and affure the Party that 
he may expect, for certain, it ſhall be fulfill'd. 
So that this Argument is plainly falſe, if I bad 
not promis'd, it had been never the leſs the Duty 
of a juſt and good Man, to relieve the Indigence 
of others ; therefore it is laudable to land to 
Promiſes, not becauſe we have bound our ſelves. 
by giving our word, but becauſe ibe Party is in 
real want of our Succour. "2 

He is willing to grant thus much, that if a 
Man by breaking his Promiſe, has causd the o- 
ther Party to ſutter Damage; (who for Inſtance, 
might depend perhaps on his word, and ſo neg- 
leck to provide for his own Neceſſities;) that 
in this Caſe he ſhould be bound to make good 
the Loſs ſuſtain d. And from this Conceſtion 
we may fairly infer, that Promiſes may be chal- 
leng d, andthat we ftand{obliged to perform them, 
leaſt we prejudice the Perſons to whom they 
were directed. But it is very dangerous to draw 


* 


2 — a 
— — _ 
— _ 


2 Plato in Sympos & Poetæ 
() Aurelian, in Flavius v 
on them, if be returned viforious, 
them of Gold, 


ſetting out on an Expedition, and promiſing the People to beſtow Cr1wns of 
when the Diſtribution was to be made, the Crowns proved only of Bread, wheitas the People expetied 


i two pound weight 


ities otherwiſe interprets the place. Gtotius ſaith, Ahab under- 


(% Vid. x Kings. XX. 3. Ke. Though Joſephus in bis Antiquities 


flrod the Words in this Senſe, I give 


| ing, for the very Propriety and P . Polyb. excerpt. Legat. 13. & Liv. 1. 
— 17 . (%) Add. Fern. V aſqu. Controverſ. inan J. 1. C. X. $ 20. Cee. 
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"hence ſuch Conſequences as theſe; * That 
« when you would not be in a worſe Condition 
* ſhould I break Promiſe, then you was be- 


«© fore I made it, | may then have the liberty of 
« revoking it; ſuppoſing that nothing bas yet 


Jap] | 
« been done towards the Performance. And it is 
« more againfli Nature for you to require me to 
«* make good this Engagement againſt my Will 
for your Gain and Benefit ;, tharr it would be for 
me to recal it without your Detriment. For the 
Duty of Humanity is not fulfil'd by your not 
hurring another; but you ought as far as you are 
able poſitively to advance his Good. Therefore 
when you have peculiarly engaged our ſelf to 
ſuch a kind Performance on his behalf, to repent 
of your Deſign only with this Conſideration, 
that be is not like to be the worſe for your In- 
conſtancy, looks as if it were a thing not worth a 
Mans Regard to improve the Condition of his 
Neighbour. The Caſe then is the ſame with 
theſe Verba! Promiſes as with thoſe Pac which 
have receiv'd the farther Confirmation of ſome 
Deed berween the Parties; and no one will pre- 
tend that we may run from thoſe, when we ſee 
that our change of mind will not render the 
other Perſons Condition worſe, but only nega- 
tively, not better. Beſides, as Grotius well ob- 
ſerves from this Opinion of Connanus, taken in 
ſo groſs and general a manner as he expreſſes it 
*twill follow, that Articles of Agreement made 


(9) Add. I. 15. D. prifeript. verb. 


—— = — and the People of different 
Nations, 10 long as nothing has yet been perfor- 
m'd on either fide, are Invalid ** eſſ 440 
in ſuch Places where no particular forms of 
Leagues or Covenants have been receiv'd into 
uſe. And were this true, a general Diffidence 
and Jealoufie, muſt reign amongſt Mankindzand 
no one muſt believe another any farther than he 
can ſee him. Which cloſe and immediate way 
of tranſacting the Condition and Circumſtances 
of many Men will not admit of; who may ne- 
yer the leſs have occaſion to ſettle Buſineſs with 
each other. r 

The laſt Argument of Connanus taken from 
the Practice of the Roman Courtsof Law, which 
granted an Aon only upon ſuch Promiſes as 
were confirm'd by Stipulation; is eaſily anſwerd 
by obſerving, that the Reaſon of this Caution 
in the Civil Law was not becauſe ſerious Pro- 
miſes do not bind by the meer Law of Nature ; 
but that the Ceremony of theſe ſolemn Forms 
might put Men on confidering throughly whethet 
it was Expedient for them to enter into a Pro- 
miſe, which it . would be impoſſible afterwards 
to revoke. As likewiſe, that the things pro- 
mis'd might by this means be expreſsd more 
punctually and plainly , leaſt any Obſcurity in 
that reſpeQ might give occaſion to future Cavils 
and Diſputes (2). | 
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Of the Conſent required in the making of Promiſes and Patts, 


I. Que: the regular effect of Pacts and Pro- 
miſes is to Abridge and reſtrain our Li- 
berty, and to lay on us the Burthen of neceſſa- 
rily doing ſueh or ſuch a thing, which before we 
might have perform'd or omitted at our Plea- 
ſure ; there can be no better Argument to hin- 
der a Man from complaining of this Burthen, 
than toalledge, that he took it upon him by his 
own free Will and Conſent, when he had full 
power to refuſe it, | 
IL This Conſent is uſually declared by expreſs 
Signs, as by Speaking, Writing, Nodding, &c. 
Yer ſometimes without the help of any ſuch 
Tokens, it is 1 from the Na- 
ture and Circumſtance of the Buſineſs. And 
it is well know that Silence its ſelf in many 
Caſes, is interpreted for Conſent (r). But in 
all theſe Exceptions it is ſtri 
the State and Condition of 
on every fide conſpire to ground the Pre- 
ſumption; and mat not ſo much as one proba- 
dle ppear to the contrary.. For o- 
— : 


1 
ad. . 
A * * 4 1 


* 


ly requited, that 
8 ; 


therwiſe it would be very hard Meaſure to put 
a Man under Obligation, upon any little Hint or 
Symptom of Agreement. And thus we ſee 


wherein the proper Nature of a Tacite Pat 


confiſts ; that it happens, when we expreſs not 
our Conſent by the ſigns generally made uſe of 
in Human Commerce and Tranſactions; bur 
leave it to be ſuppoſed from the Bufineſs its 
ſelf, and from the Circumſtances that attend 
ir. What we moſt commonly meet with of 
this kind is, that when ſome Principal and 
leading Contract has been enter'd upon by ex- 
eſs ent, ſome other Tacite. Patt is in- 
cluded in it, or flows from it, as we cannot but 
apprehend upon conſidering the Nature of the 
ir. In the ſame manner, moſt Covenants 
leave one E Exceptions and Conditions to 
be. #nderſiood. But we muſt have a care of 
ſtretching theſe Ind any farther than is 
well confiſtent with the carrying on of Trade 
and Buſineſs in the World; leaſt ſhould _ 
prove of ill Conſequence to the Validiry' of Con- 
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tracts by rendring them too flippery and un- 
© Certain, | 

Of Tucite Pa#s, it may not be amiſs to offer 
- theſe few Inſtances. A Stranger comes into a 


State where Forreigners are treated with great 


Civility, and he comes in a friendly manner 
here; though he does not exprefly ſwear Fe- 
alty to the Government, yet he is ſup 

the very Act of his coming, tacitely to have en- 
gaged, that according to hisRank and Condi- 
tion, ne will conform to every Law of the 
place; ſo ſoon as he ſhall underſtand that ſuch 
a Law was defign'd to reaach all manner of Per. 
ſons who ou abide in thoſe Territories. And 
on the other fide, the Government tacitely enga- 


ges, to grant him Security and Protection, and 


the Benefits of publick Juſtice. 

A Man is abroad at a diſtance from his Family 
and his Concerns, and in the mean time a Neigh- 
bour without particular Orders, tranſacts ſome 
Buſineſs for him; here again we muſt ſuppoſe 
a Tacite Pact, by Virtue of which the one ha- 
ving lent his free Aſſiſtance and Service, the other 
is bound to requite the Pains and to refund the 
Charge. In as much as it may be fairly pre- 
ſumed, that had the abſent Party Known how 
Affairs ſtood, he would readily have conſented 
to the whole Management. 

A Gueſt fits down to a Table at a publick 
Houſe; and though he has not exchang'd a 
word with the Hoſt about the price of his Din- 
ner, yet by the bare Act of fitting down to eat, 
he is ſuppoſed to conſent to the payment of his 
- Scot; fince all know that this is not a Place 
where Men are treated for nothing. 

In like manner, the Obligation between a Guar- 
dian and his Ward, has its riſe from a Tacite 
Contract (s). 

As for thoſe Tacite Pats which we obſerv'd 
to flow from Principal Contracts, and which 
we may call Acceſſory, theſe Examples will 
ſhew the Nature and the manner of them. A 
Man that bargains with another to have free 
Acceſs to a Place, is ſuppoſed at the ſame time 
to obtain Liberty of returning from it, though 
this be nor expreſly mention d; becauſe other- 
wiſe the former Agreement would be to no pur- 
poſe. A Prince or Magiſtrate, who by Cove- 
' nant gives leave to Strangers to frequent his 
Markets; is ſuppoſed to conſent, likewiſe that 
they ſhall carry home the Goods they purchaſe 
there. As on the contrary, it would be moſt 
ridiculous Madneſs for me , — have 
ſold a Field to another, to deny him the Liber- 
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ty of poſſeſſing it here, and to deſite he would 
tranſlate it to another place. In the ſame man- 
ner, he who lets out a Chamber to hire, is ſu 
poſed to conſent withal, that the Lodger ſha 
make uſe of ſuch other Parts of the Houſe, as 
he cannot be withour ; as of the Doors, Entries 
and the like; at leaſt fo far as to have free 
Acceſs to his Apartment, and free Paſſage from 
it. 
Inſtances of Tacite Exceptions and Conditi. 
ons are ſo frequent, that tis not neceſſary to ſer 
down any in particular. But we muſt obſerve 
this of them in general, that they were ever to 
be interpreted with the greateſt Strictneſs and 
Severity of Judgment; and that they will hold 
ood no farther than it appears from very ſure 
ounds and Preſumptions, that they were 
conſented to by the Parties whom they concern 
(7). For otherwiſe, it would be eaſie rothruſt 
a troubleſom Obligation upon a Man againit his 
Will. And were too great a Licence given to 
theſe ſecret and implied Neſetves, there is ſcarce 
any Covenant; which might not be either an- 
nul'd, or evaded (). 
III. To make a Man capable of giving a 
ſerious and firm Conſent ; *cis above all things 
neceſſary, that he be Maſter of his Reaſon ; to 
far as to underſtand the Buſineſs in hand, to 
know whether it be convenient for him, and 
whether he have Strength and Ability to per- 
form it; and when he has well confider'd theſe 
Points, to be able to expreſs his Agreement by 
ſufficient Indications. Hence it follows, that 
the Promiſes of Infants, of Mad-men, and cf I- 
deots, are utterly invalid. But as to the Caſe 
of Madneſs, it is particularly to be obſerv'd, that 
this does not render a Mans Actions null and 
void in moral Eſteem, any longer than during 
the actual continuance of ir. Bur fo long as he 
enjoys lucid Intervals of Sence, there's. nothing 
hinders why he ſhould nor be able effe#wally to 
oblige himſelf for ſuch time as the Diſtemper 
allows him the uſe of his Reaſon. Yer the 
Fit returning ſuſpends his power of contracting, 
or of Performing any bufineſs, till he again 
recover the Government of himſelf and of his 
Actions. Therefore the Common Maxim in 
Civil Law, that Madneſs coming upon a Man 
deſtroys not any Buſineſs which he had before duc- 
ly performed, is to be underſtood of ſuch Afairs 
or Concerns as can be compleated and diſpatch'd 
at once. Of this kind is a Vill or Teftament 
which being once rightly made ſtands good; 
unleſs ir be revoked by a ſufficient Declaration 
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(u) The Roman Lawyers give this Inftance of a Tacite Pal in L. 2. D. de Pa#is. If 1 reſtore to my Debtor his Bord ot 
cates, it ſhould ſeem there is a tacite Agreement between us, that I demand not the Loan. Yet here according to the 


Simplicity of Natural Law, there 
that by the teturni 
upon it. But that 
contracted ſhould ſeem to be cancell'd by 


appears to be no occaſion of introduci 
k the Caution the Debt is ſuppoſed to be forgiven, and conſequent 
HR Lan conch Bs cont een way of proceeding, 


a Tacite Pat, fince it is much plainer to fay, 
no Room leſt for an Adi 
was the effect of Caution, leaſt an Obligation 


Aud thus too in the Caſe propoſed I. 31. princ. D. locuti, it was hardly to aſſert that it was ; the 
Owner ſhould not be at the trouble of tilling the Field, though he let it a greater Rent. Since without any fetign'd 4 
the Conditions on which this kind of Contract was founded, canno be ex- 


t 
0 fer an to benefit the Hier who is indeed worthy of no manner of Favour, in as much as he hath neglected te 
di C. de paltis. I. 6. S. a. I. 18. J. 33. D. mi. I. 13. in hne. I. 14. D. loc. 
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to the contrary z ſuch as 2 diſtracted Perſon 
cannot give. But in caſe a Man lies under ſuch 
an Obligation as is to be fulfll'd by diſtant 
Ads, all requiring the uſe of Keaſon, it is plain 
that if he fall into Diſtraction, the Duty is 
thereby ſuſpended. Thus if a Perſon bargain 
with me to work at my Affairs for a certain 
time ; if he happen to be ſeiz d with a Phrenzy, 
the Obligation expires, in as much as he is now 
- incapable of making ir good. Although indeed, 
in hopes that a Perſon in this Condition may 
recover his Health, we uſually ſuppoſe him {till 
ro have inherent in him all his former Obliga- 
rions, Powers and Rights, the charge of exer- 
citing which is tas a time committed to others. 
Bur if the Madneſs be judg'd Incurable, rhe 
Perſon is in all Legal and Moral Conſideration 
to be accounted Dead (to). N 
IV. Farther, fince the uſe of Reaſon is exceed - 
ingly hindred, and ſometimes entirely oppreſs't 
by Drankenneſs, it is a uſual Queſtion, whether 
à berſon under that Diſorder, can bind himſelt 
by any Covenant or Promiſe. Which we think 
ought to be decided in the Negarive, in caſe the 
Intemperance were ſo great, as entirely to drown 
and overwhelm the Underſtanding. For it 
can by no means be eſteem'd a real and deli- 
berate Conſent, if a man ſhould with never ſo 
much Eagerneſs of Inclination, run into an En- 
gagement, and expreſs his Agreement by Signs 
which would at other times be Valid, whilſt tis 
Mind lies as it were under a ſtupefying Chatm, 
and he is bewitch'd our of his Reaſon. It would 
indeed be highly Impudent for a Perſon to chal-_ 
lenge the Olrvance of ſuch a Promiſe, eſpe- 
cizlly if it could not be pertform'd without con- 
fiderable Burthen or Trouble. And if ir farther 
appear, that he purpoſely took advantage of 
the other Maris Weakneſs, and cunningly drew 
him into an Engagement under that Diſtemper 
of his Brain, he ſtands liable to be puniſf'd 
as an arrant Cheat. But when a Man after the 
drunken Fit isover,ſhall upon being put in mind 
of his Promiſe acknowledge and confirm ir; 
It ſhall then be 06/;gatory, yet not by Virtue of 
what paſs't when he was drunk, but of what 
he ſince did when he was ſober. Let the Mer- 
riment of a cheartul Cup, which rather re- 
vires the Spirits, tban ſtupiſies the Reaſon, is no 
hindrance to the contracting of juſt Obligations; 
eſpecially if they be afterwards renew d at more 
ſober Seaſons. To this purpoſe, the account 
which Tacitus gives us of the old Germans is ve- 
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ry remarkable. Tig at rherr Entertainments ſays 
he, that - they commonly make ap Differences, 
contract Alliances, chuſe Princes, and in fate 
diſpatch moſt affairs of Peace and War. | 
thenk no time fo proper as this, becauſe the gent- 
rous beat of the Liquour, ar it opens their Hearts, - 
and takes off alt Diſguiſe from their Thoughts. ſo 
it inſpires them with brave Reſolutions and har. 
dy Attempts. They are Strangers to Cra 
1ſffimulation, and the Liberty of the Table gets 
out all they know, and all they deſign. ' But the 
ſettlingland finiſhing of Buſineſs is left to the next 
Day, when their Minds are cleſed and their judg- 
ments grown cool. Thus they make the right 
uſe of each Time ; they conſult whilſt they can- 
not diſſemble, aud they reſolve when they cannot 
miſtake (x). : 5 IS, . 
It is true indeed, that Faults committed in 
Drunkenneſs, are not on that account excuſable 
O0). Becauſe, though a Perſon whilſt the fit 
is on him knows not, perhaps, what he does, yet 
in as much as he voluntarily applied himſelf to 
the uſe of ſuch things as he knew would caſt a 
Cloud on his Underſtanding, he is ſuppoſed to 
have yielded Conſent to all the Effects of that 
Diſorder. Let it will not follow from this 


Confideration, that the Promiſes of Drunken 


Men are Obligatory ; becauſe there is great 
difterence bet ween committing a Crime; and 
contraQting an Obligation. For fince there lies 
an abſolute Prohibition againſt all Sin, theres 
fore Men are to avoid all Occaſions that may 
obably draw them into a Violation of theit 
ty. And how many Enormities Drunken. 
neſs betrays a Man to, is obvious to the mean- 
eſt Apprehenſion. An Action then in its ſelf 
finful, can by no means loſe that Character 
proceeding from another Sin which led and dit- 
ſed a Man to it. But on the other hand, ſince 
t is left rojour free Pleaſure, whether we will 


contract new Obligations or no; we are not 


(as in the other Caſe) bound to avoid all Oc- 
caſions which may render our Conſent imper- 
fect and invalid. As we are not bound to de- 
cline Sleeping out of a fear that others ſhould 
interpret our Nodding or Winking for a token 
of Agreement, to ſomewhat which they pro- 
poſed (s). Therefore if Drunkenneſs had no 
other ill Effect, but that it made a Man ſeem 
ro give ſome Indications., which at another 
time would imply Conſent; it would not on 
this bare Account be eſteem d unlawful. And 
ſincc 4 Man cannot contract an Obligation b 
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Y The like is reported of the Perſians by 
WMA en thought fit to 
| nators have then t ne 

therefore 4 double penalty is uſually e 
rance was of the Mans own 


Sg... , 


procuring, it being in 
Drunkenneſs, 


Ignorance, w! | 
againſt drunken Offenders. ' For here the Exceſs, and 
his power to avoid them. Ariftot. Ethic. I. 3. c. 


Herodot. in Clio. Atheneus. I. 4. c. 6. Curtin, 1, 7. c. 4 Add. Plutarch Sympes, 


when the Perſon is the cauſe of his own Tgnorance- [And 
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Promiſe or Pact, without agreeing to it, and at 
the ſame time underſtanding the Buſineſs ; we 
cannot infer his Conſent to ſuch an Engagement 


from his firſt conſenting to make uſe of a thing, 


which would probably hinder the Exerciſe of 
his Reaſon. Eſpecially if we conſider, that 
Men ſeldom drink meerly for the ſake of ſtu- 
pefying their Brain, but their general delign is 
taſcomfort and chear up their Spirits; and the 
former effect ſteals upon them almoſt inſenfibly, 
whilſt they unwarily proſecute the latter. To 
make the difference appear more manifeſtly, we 
may add, that fince the property of a Crime or 
Offence is to bring ſome Evil upon ſome Man, 
and of a Promiſe to bring him ſome Good, which 
before was not his due, and ſince to be poſerrvely 
hurt or injured, is more odious in the eyes of 
Common Tultice, than barely not to acquire lome 
Benefit,there is much more reaſon why Drunken- 
neſs ſhould invalidate a Promiſe, than why it 
ſhould cancel a Tranſgreſſion. As for a Mans 
heing bound ro pay tor that uſeleſs load of 
Wine which he pours down after his Stomach 
is already overcharg d, and which he would re- 
tuſe were he in his Senſes; this Obligation a- 
riſes from the Contract, made at the firſt fitting 
down, by which he engaged himſelf to give 
the Price of whatever he ſhould drink, though 
he drank it no purpoſe. If during this Fit of 
ſottiſh Extravagance, he be guilty of any miſ- 
chievous Frolicks, as throwing away the Li- 
quor, deſtroying the Veſſels or the Windows 
and the likezhe ſtands bound to make SatisfaQi- 
on by the general Law of Reparation for Damages. 
V. How long Children continue under ſuch 

2 Weikneſs of Reaſon as renders them incapa- 
ble of contracting Obligations, we cannot uni- 
verſally determineʒin as much as ſome arrive at a 
Maturity of Judgment ſooner than others. There- 
fore in ſettling this Point, Regard is to be had 
to the daily Actions and Proceedings of the Per- 
ons, from whence the beſt Conjectures are to 
be made about their underſtanding; or common- 
ly we have recourſe to the poſitive Laws of the 
Country; all State almoſt having fix d this Pe- 
riod by their particular Conſtitutions, and ſoon- 
er or latter, according as they found their 
People to be naturally more brisk and appre- 
henfive, or more ſluggiſh and heavy. Amongſt 
the Fews a young Man might oblige him- 
ſelf by Promiſe after thirteen years of Age, 
and a young Woman after twelve. Bur 
becauſe Perſons of tender Age, though 
they may ſometimes tolerably »nderſtand Bufi- 
- neſs, yet for the moſt part a& with too much 
Vehemence and Raſhneſs, are too free and eaſie 
in their Promiſes, eager and overconfident in 
their Hopes, proud of being thought Generous 
and Liberal, Ambitious and haſty in contracting 
Friendſhips,and not furniſh'd with prudent Cau- 
tion and Diffidence ; it has been wiſely order'd in 
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moſt Commonwealths,that in, contracting all Ob- 
ligations, they ſhall be ſway d by the Authority of 

aver Heads;till ſuch time as their Raſhneſs and 

eat of Youth ſhall appear to be in a good mea. 
ſure abated.Hence in ſome Places, whatever they 
do in their own Names, during their Minority, is de. 
clared Null and Void in others, if they have been 
cozen'd or over-reach'd, they are allow'd to re. 
cover full Satisfaction. The Law of Nature 
its ſelf plainly directs, that theſe Proviſions 
ſhould be made by poſitive Conſtitutions (a). 
Eſpecially ſince he would juſtly forfeit the Cha. 
racter of his Honeſty, who ſhould make his 
Advantage upon this eaſie Age, and enrich him. 
ſelf at the Coſt of thoſe, who for want of Judg. 
ment and Experience, either could not foreſce, 
or do not rightly apprehend the Loſs (b). The 
ſame Law of Nature enjoyns, that when any 
Statutes or Cuſtoms of this kind have been “. 
ſtabliſn'd in a Commonwealth, they ſhall be 
ſtrictly obſerv d; not only by the SubjeQs a. 
mongſt themſelves, but in all their Tranſa&ions 
with Forreigners. Not ſo much becauſe he 
who enters into Contract in any Place, is during 
that Affair, bound by the Laws of the Coun- 
try as a kind of Temporary Subject; as becauſe 
no State will admit of an Aon in its Courts 
of Juſtice, upon a Buſineſs not conformable to 
its Conſtitutions, unleſs it has particularly de. 
clared, that in jud ng the Caufts of Strangers, 
the bare Law of Nature ſhall be followed. 
The ſame is to be ſaid of Contracts, made by 
Letter, between the Subjects of different States, 
when upon default, either of them ſues the o- 
ther in the Courts of his own Country. For 
though here the injured Party may not have 
made himſelf, ſo much as for a time, a Subject 
of the other Commonwealth; yet if he deſires 
Redreſs by its Aſſiſtance, he muſt ſubmit his 
Caſe to the ſtanding Laws. Or ſuppoſing two 
Subjects of the ſame Nation ſhould enter into 
a Patt or Promiſe, in ſome place which acknow- 


ledges no Sovereign, as on the wide Ocean, ot 


in ſome Deſart and, they muſt never the 
leſs have recourſe to the Laws of their Coun- 
try, if they would obtain a full and perfect 
Right to what they bargain'd for; or an A&ion 
to hold good in Court upon Failure on either 
ſide. How the Caſe ſtands with Reference to 
the AQts of thoſe Perſons who are placed above 
the Power of Civil Laws, it will be our Buſi- 
neſs elſewhere to enquire. | 

VI. Another thing which invalidates Conſent, 


and by Conſequence the Promiſes or Pacts that 


are built upon it, is Error or Miſtake ; through | 
which it comes to paſs, that the Underſtanding * 
is cheated in its Object, and the Will in its 
Choice and Approbation. We ought here care. 
fully to diſtinguiſh, whether the Caſe relate to 
a Promiſe or to a Pa. As for Promiſes we 
may lay down this for a certain Rule, that if 2 


a) Vid. I. 11. 8 3. J. 24. S. 1.1. 44. D. de 

G The Attic Cas Lots Refpen put Women in the ſame 
nd a Buſhel of 
« Orat. 9. 
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Barley, ad & 246 pac dvi, on account of the Weakneſs of their Judgment. 
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Promiſe be grounded upon Belief and Preſump. 
tion of ſotneFaQ,which really never was or when 
in making an Engagement, of this kind I ſuppoſed 
ſuch an Action, or ſuch aQuality, without regard 
to which I ſhould never have given my Content, 
in this Caſe my Promiſe is naturally Null and 
Void; provided it appear evident from the Na- 
ture and Cixcumftances of the Buſineſs, that J 2. 
to the Propoſal purely on account of that 
8 ot of that Quality, which I took for 
ned. Becauſe, here I did not promiſe ab 
Kari, but upon Preſumprion of a neceſſary 
Condition; which Condition failing, whatever 
was built upon it, muſt conſequently come to 
nothing (c). Thus, for Inſtance, ſuppoſe I have 
been intormd that you have done me a Kind- 
neſs in promoting and well ordering my Affairs, 
and upon this ſcore have promis d you a Grati- 
fication z you will not {ay Lam bound to ſtand 
to my Word, when I find the Intelligence was 
abſolutely falſe. By the fame Rule we ma 
decide the Caſe: propoſed by Cicero in his fir 
Book, de Orarore. A falſe report was brought 
© home of the Death of a certain Souldier, a- 
broad in the Wars. His Father believing the 
« Story, alter d his //! in favour of another 
„Heir, and afterwards died. The Soldier at 
© laſt return 
© Inherirance (d). Ir was here urged for the 
Plaintiff , that the Civi Law declares ſuch 
Wills of a Father to be Null, in which the Son 
is neither made Heir, nor yet particularly, and 
by Name, diſ inherited; neither of which was 
done in the il now under Confideration. But 
to this the Defendent might have return d, that 


the Law cited on the other ſide, plainly ſuppo- 


ſed that the Father knew his Son to be living, 
which here he knew not, but imagin d the quite 
contrary. Therefore ir might perhaps have 

a more clear and eaſie way of aſſerting the Soul- 
diers Title, to proceed only upon the Law of 
Nature, and to alledge, that the Fathers Will 
was grounded upon Suppolition of his Sons 
Death, which proving falſe, the Will became 
Void and Inetfeftu ; fince it appears that his 
belief of that Report was the ſole Reaſon of 
his altering his Meaſures. And hence too it is 
eafie to anſwer that over nice Queſtion-of Sir 
Thomas Browne in his Religio Medici; whether 
it was lawful for the Perſon whom Lazarus bad 
made bis Heir to poſſeſs the Goods; or whe- 
ther the Owner his being reſtored to Life, 
had not a Right to Faallenge them again. Where 
the latter muſt without doubt be affirm'd. For 
the reaſon why the Goods of the Deceas'd paſs 
away to others is, becauſe they themſelves are 
taken out of the World, and conſequently have 
no farther need of theſe Poſſeſſions. Hence in 
many places, ſome part of the Goods are ſet a- 
fide ro be given to the Poor, or to the Church 
for the Benefit of the Soul of the Deceas d. And 
in the Pagan Superſtition, it is uſual to bury or 
burn ſome of the Goods with the dead Body, for 
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ſafe, ſues the Poſſeſſor of his 


about which they 


the ſervice of another Liſe. 

But in caſe the Promiſer was negtigent in 
5 into, and examining the Condition, up- 
on which he built his Conſent, he ſhalt bs bound 
to repair any Damage, that is ſuſtain d by the 
other Farty, upon account of his idle Engagement. 


H the Promiſe was not grounded upon the | 


pteſence or abſence of ſucha Quality, as a Fe 
Condition, then though the Promiſer was 
miſtaken in that Point, yet his Obligation ſhall 
ſtand good. If the Promiſe were but ix pare 
occation'd by an Error, it may as to the reft of 
it remain valid; unlefs one part were included 
by way of Condition in another; or unleſs the 
Parts cannot ſeparately be perform'd z for then 
an Error in part deſtroys the whole. 
VII. As for Miftakes in Pas, it ſeems neceſſa- 
to diſtinguiſh whether the Perſon was through 
rror, drawn into the Bargain, or whether there 
prey to be an Error, as to the Thing or Subjelt 
or which he bargain'd. In the former Caſe we 
ſhould again enquire, whether any S ep is made 
towards Performance or not. If I am prevaiPd 
with to enter into 2 Patt or Contract upon 
Miſtake, and I find this Miſtake out, before any 
thing is done in order to the fulfilling of the A- 


greement, it is but Equitable, that I ſhould have 


1 to retract; efpecially if upon making 
the Eogagement, | plainly declared the Reuſoß 
of my Prozeedings. But if the Error be not 
diſcover'd till the Pa# is either wholly or in 
part perform'd, then the Perſon who lay under 
the Miftake, cannot demand a Neleaſement _ 
farther than the other ſhall, _ 4 Prin 
of Humanity, be content to allow kim. For 
Inſtance, A Man being at 2 diſtance ftom home, 
receives falſe Intelligence, that he has toft alt 
his Horſes. Upon this Information he enters into 
Contract for the purchaſe of new ones; but be- 
fore the Money or the Horſes are deliver d, he 
finds himſelf to have been deceiv'd in the for- 
mer News. Here we he is not bound ro 
fulfil the Bargain, in as mueh the Seller ve- 
ry well knows, that the falſe account of his 
Misfortune at home, was the Neaſon of his Pur- 
chaſe. Vet he is in Equity obliged to make ſome 
Conſideration to the Seller; at leaſt ater 4 
the Damage which he ſuſtains by lofing the Bar- 
gain. But in Cafe the Money and Horſes were 
on both ſides deliver d, though the Buyer ſhout 
now find that he has no Occaſion for his Pur- 
chaſe, yet he cannot force the Seller to refund 
the Price, and to take back his Horſes, unleſs 
this Condition was exprefly mention d in the 
r ne be i ihthith' s 
ut when there sto be a millake a- 
bout the Thing nch 8 the Subject of the 
Contract; then the Buſineſs is Null not fo much 
upon accout of the Miſtake, as becauſe!the Laws 
and Terms of the Agreement are not really ful- 
fild. In as much as in all Bargains the matter, 
are concern d, and all the 
Qualities of it, good or bad, ought to be clearly 
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underitood ; and without ſuch a diſtin Know- 
ledge the Parties cannot be ſuppoſed to yield a 
full Conſent. And therefore upon diſcovery of 
any DefcQ, the Perſon who was likely to ſuf- 
fer may either draw back from the Engagement, 
or may compel the other to ſupply what is 
wanting; and likewiſe to make Satisfaction 
for Damage, if occaſion'd by his Deceit or De. 
tault. And this, not only if the Defect be im- 
mediately found out, but if it appear at ſome 
diſtance of Time. Which Period or Interval, 
when it is not fix d by the Civil Laws, is to be 
determin'd by the Arbitration of ſome honeſt 
Referee; that no Indulgence may be given, ei- 
ther to fraud of the one Party inconcealing, or 
to the ſupine Negligence of the other in exami- 
- - ning the Buſineſs. And the larger ſpace of titne 
is to be allow'd, if the Defect were ſuch as did 
not appear to external view, or could not be 
diſcover'd but by Men of extraordinary Sagaciiy 
and Skill. 7 | 
As to that Common Maxim with the Civilianc, 
that an Error in the Eſſentials of a Pa, diſan- 
nul's the Agreement (e), but not an Error inthe 
Accidentals or Circumſtances ; we are ſo to in- 
2 it, as by the Eſſentials to underſtand, not 
only what makes up the Phy/ica/ Eſſence of the 
thing bargain'd for, but likewiſe thoſe Qualities 
of it, to which the Contracter had an eſpecial 
Eye and Regard. For it frequently happens, 
that in a Bargain ſome Quality of the thing 
ſhall be chiefly eſteem'd and valued, and the 
Subſtance or natural Conſtitution be only look d 
on as a neceſſary Adjun& or Vehicle (). Thus 
my Contract will not only be void if 1 buy ſuch 
a particular Slave of a Merchant, and he ſends 
me a different Perſon ; but likewiſe if I bar- 
gain'd with him for one skilful in the Art of 
Cookery, and the Man whom I receives proves 
utterly [gnorant of the Bulineſs, and incapable 
of ſerving me in that Condition (g). | 
VIII. Much more ought a Miſtake to render 
a Promiſe or Pact Ixvalid, if it were occafi- 
on'd by the Faud of one of the Parties, who 
by that means drew the other into the Engage- 
ment. What force or effect, the practice o Be. 
ceit in theſe Matters will bear, may be clearly 
ſtated by making theſe Enquiries ; firſt as to the 
Author of the Knavery, whether he with whom 
we bargain'd, ora third Perſon. And in the 
— Pla whether the Deceit was really the 
u 


had not ventur'd upon it; or whether it was 
only accidental to the Buſineſs which we had 
nevertheleis undertaken, but were now cheated 
in the Thing and its Qualities, or the true price 
and value of them. If the Trick was pu. up 
on us by a third Man, he Party with whom 
we tranſad, not having been acceſſory to it, and 
the Thing tor which we bargain'd proves with- 
out fault; in this Caſe the Agreement ſhall 
ſtand good but we may recover of the Knave 
whatever we loſe by his contrivance. If the 

Party himſelt with whom I contract by ſome 
Deceit, draws me into the Buſineſs; Lam then 
free from all Obligation to performance ()). If 
the Deceit were not Artecedent to the Contract, 
but happen d in it, with reference to the thing 
bargain'd for, its Qualities Cc. the Agreement 
ſhall be ſo far void, as that it ſhall be at the 
pleaſure of the ſuffering Party, either to reverſe 
the whole Buſineſs, or to require Satisfaction for 
his Damage. A Matter not eſſential to the A- 
greement, nor expreſly regarded and confiderd 
in it, ſhall not prejudice its Validity; though 
perhaps one of the Parties might have a ſecret 
and fly Reſpect to ſome ſuch thing in the very 
Act of driving the Bargain. Upon what Right 


a Man may proceed, in Caſe he be egregioully 


cheated, as to the Price of any thing contracted 
for, we {hall hereafter examine and declare. 
IX. It comes now in Courſe, that we confi 
der the Point of FEAR, what power it has in 
rendring Human Ns incapable of producing 
an Obligation. There are two Species of fear, 
which eſpecially fall under this Enquiry, The 
former ariſes from ſome Vice or ill Diſpoſition 
in the Perſon with whom we tranſa&, or elſe 
from his ill Will to us in particular; whence 
we entertain a probable Suſpicion; that he will 
deceive us. The other denotes a vehemen ter- 
rour of the Mind, caus'd by the threatning of 
ſome grievous Miſchief, unleſs we engage in the 
Promiſe or Pact deſired. As to the firſt ſort of 
Fear, this is evident beyond diſpute, that if [ 
ſee a Man who makes it his common practice 
to cheat all the World, and reckons every piece 
of Knavery a pcs of Wit; or if as to the pre 
ſent Buſineſs, I find he has a manifeſt Deſign up- 
on me; I ſhall bea ridiculous Fool, if by truſt- 
ing to his Faith, I expoſe my ſelf to his Fraud, 
and to his Scorn. For he that runs into a Snare 
with his Eyes open, falls not only without help, 


of our Engagement, without which we 
(4) Vid. T $7. D. de obi & A8. WEI St 


bur without pitty (7). Byt whether this Fear 


) Vid. l. 24. princ. D. de Contrab. emtione. Cicero (pro Qu. Roſcio) ſpeaking of a Slave who was at the ſame time claim'd 
by Fannivs and Roſcius; what _ to Faunius ? (ſays he,) his Bod); what to Roſcius, his Afivity. Not his Face but his 


Skill was valuable. The. ſhare w 
; Add. I. 9. 10. 11. 14. 41. $ 1. D. de Contra emt ione. 


Roſcins had in him was worth double to that which Faunius could challenge, Cc. 


(b) Vid. Diodor. Sic. I. 2.c. 28. 
eferibe 


) Thus who would yield Credit to ſuch profligate Wretches as Plautus 


eadem nunc nego 


lingud, 


3 
Dicend, nn rem perdendi gratis bac nat of mibi ? in cen, | 


Tom my Tongue faid it; and my Tongue 
undoing. And again in Rudent : N 
= ut hec fafioeft ? non debes non tu juratus es mibi ? 


| Lew. Furatus. ſum, et ume jurabo fi quid wvoluptati eft mi bi. 


Fujurandum rei ſervande non per d end æ conditum eſt. 
What a ſtirs here ? don't Fe 


not to ruin them. 


you owe it; did not you ſwear Payment? 
: Yes, I ſwore and I'le ſwear again, whenever it > 
3 282 pleaſcth my fancy 


ys it. Nature. never gave me a Voice to be the Inſtrument of my or 


Oaths were invented to preſerve Mens Goods 


The Character which Polybixs gives of the Grecians is not much better. The publick Bankers of Greece he) if 
lend them only a ſingle Talent alth ten Boas, m mary Seeks, and twice as many Witneſſes, yet will ei up 


on to be honeſt. 
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or Suſpicion of being deceiv'd, can render inva- Ruler I For fince we cannot be infalli- 
lid a Pat already made, and can abſolve the bly certain of any Mans Honeſty, and fince the 
ſuſpeQiogParry from a neceſſity of Performance, orld is for the moſt part inclined to Wicked- 
will appear when we ſhall have conſider'd the neſs; and farther, ſince in a State of Nature, 
Opinion of Mr. Hobbes, on this Point. He then every Man orders his Buſineſs according to his 
lays it down for a Kule, that a Covenant where- own Opinion, and is Fudge of the Fuſtneſs of 
in neither f the Parties perform preſent- his own Fears, it will follow that a Suſpici 

hy, but truſt one: another, in a State of Na. though Vain and Groundleſs ſhall render a 
ture, becomes void, if on either. ſide there ariſe a Contract Invalid; and therefore, that Pace are 
juſt Fear (N). Which Aſſertion we cannot admit of no manner of uſe except under Civil Go- 
of, but under this Conſtruction; that one Par. vernments. And it is an exceeding hard Cen- 
ty afrer the Covenant is made has juſt reaſon ſure to think the greateſt part of Men fo groſly 
to feat, that when he has perform'd the Engage- vile and wicked, as that (ſetting afide the Civil 


ment on his fide, the other Perſon will fly off. Power) the fear of God, the regard ro Faith 


And by a juſt Reaſon to fear, we mean ſugh as and Truſt, and the force of found Reaſon ſhall 
is grounded on plain Indications and Proofs. For have ſo little Influence on their Minds. Where- 
it is highly Injurious to queſtion a Mans Fideli- as, on the contrary there ſeems to be ſtamp'd 
ty without good Evidence, when we have ex- on the Souls of all Men, in indelible CharaQt- 
rienc'd it in former Inftances. And indeed ers, a juſt Senſe of the Duty of keeping their 
Mr Hobbes himſelt by a ſubjoyn'd Note, brings Faith Sacred and Inviolable; an Argument for 
his words to this qualified Sence; nleſs (ſays he) which Truth we may draw from this eaſy and 
there ariſe ſome new cauſe of Fear ſrom ſome natural Reflexion, that we can find no Man who 
Fad, or other ſign of the Will, in one Party, tend. will openly proteſs nero but every 
ing to Non. performance, the Fear cannot be e. one who recedes from his Word or Bargain, 
fteen'd juſt. For that which could not binder a pretends to have done it on very juſt and weighty 
Man from promiſing, ought not to be admitted as Reaſons. A Commonwealth which breaks its 
anbindrance of performing. That is, though before Faith with one of its Neighbouring States, im- 
the entring into the Covenant, one of the Parties mediately engages its Faith again, ro procure the 
might entertain ſome Suſpicion, that the other Alliance and Confederacy of another; and thus 
would impoſe upon him; yer by the very Act of endeavours to avert the Danger it lay under 
covenanting with ſuch a Perſon, he as it were from that Baſeneſs and Treachery, by the hel 
renounces this fear, and declares it inſufficient to of the ſame Duty which before it violated. We 


inder his believing and truſting him. And other - ought therefore to preſume, that every Man 


wiſe no Engament could paſs between them. But will do what is juſt and honeſt, till his contrary 
at firſt this ſeems to have been Hobbes Judgment, Practice forces us to change our Opinion (. 
that a Pad thus made would be void, though From all which we may venture to conclude, 
there ſhould no ſuch fear ariſe after the Con- that this difruſt of Mens Faith ariſing from the 
cluſion of it. As appears both from his Work general Pravity of Human Nature, is not ſuffici- 
of a Body Politic, written in the French Tongue, ent to juſtifie the Non-performance of CO GAR 
where we do not meet with this Reſtriction; and Nay, ſhould we diſcover ſome particular Vi- 
from the reaſon aſſigned by him in the Latin ces in a Perſon, this is not always a good reaſon 
Treatiſe, for that Rule of his at preſent under for us to recede from an Engagement made with 
our Examination. And the reaſon he gives him. For there are many Vices which have no 
for it is this, becauſe he that performs firſt, be- ill Influence on the Duty of keeping Faith. 
trays himſelf to the covetous Deſigns 4 the other Thus ſuppoſe a Man to be inclin d to Luſt, 
Party, upon account of the ill Diſpeſition-of moſt Drunkenneſs, or Cruelty, thoſe ill Habits confi- 
n, inciting them io ftudy and advance their der'd barely in themſelves, do not hinder but 
own Imereſt by right or wrong. But it is againſt that he may be a ſtrict Obſerver of his Word, and 
Reaſon, that one ſhould perform now, whilſt it is a conſtant Performer of his Covenants. And far- 


improbable that the other will perform hereafter. ther (till, ſhould we find a Perſon addicted to 


hence it is plain, * that he derives the ſuch Vices as do commonly prejudice Fidelity 
Cauſe of this Suſpicion, and Diffidence from and Truſt; as if we obſerve in him a deſultory 
the general Pravity of Mankind. And by chis Lightneſs, and inconſtancy of Mind, an inſatia - 
means mult the greateſt number of Mortals, be ble Deſire of Riches, or a violent ſtrain of Am- 
branded are as Perſons unfit to deal with; and bition; yet even theſe Qualities do not give us 
in general, all Faith and Truſt be baniſh'd from an abſolute Liberty of refuſing to make good, 
amongſt thoſe who are not ſubject to a common our word, when we have paſs t it on his Account. 


Dr IT 


| 


4 oO 7 » _—_ . 1 
n ͤ bt. WS * 4 FR 


( 4 cee C. 2. S. 11. „ccc NO oo 
) And much more plain from his expreſs Words in the Engliſh Leviathan, where the ſame Doctrine is thus deliver'd. 


1 4 Covenant be made, Cc. p. c. 68. 


U To diſtruſt every body (ſays Lucian) is a moſt ridiculous Folly.) )))) 


Lum And therefore the excuſe of thMirtyleniens for deſerting the Confederacy of the Athenians, was vain and 


les, as it is given by their Ambaſſadors in Thucydides; when had War, they for fear courted us; and when had 
„ we 1; 1 — 2 not preſery d as is | uſual by mutual good Will, 
12 Diſtruſt; and they who could be firſt encouraged by Security were likely to be the firſt that ſhould break 


For 
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For in the nt place m may often happen chat 
a Man out of a particular Inclination may 


practice Diſhoneſty towards others, and yet perk 


may live fairly and juſtly with ne. And then, 
(as has been lately obſerv'd) by my very Act of 
bargaining with a Perſon, whoſe Diſpoſition I am 
acquainted with, I declare thoſe Vices which | 
know him guilty of, ro be inſufficient to hinder 
me from truſting him, and ſo renounce all my 
Priviledge of making Exception againſt his pre- 
ſent Morals, after the Buſineſs is concluded be- 
tween us. For otherwiſe nothing would have 
been firmly tranſacted, ſuppoſing one Party at 
fiſt to have made ſuch a Reſerve as ſhould, 
when he pleas'd, overthrow the whole Proceed- 
ings. Though indeed when I have been once 
deceiv'd by a Man, I ſhall act very impru- 
* dently if I engage in any Contract with him a- 
ain, withour requiring particular Security. And 
e very Proverb will tell me, that if ſuch a 
. Knave cheats me once tis bis fault, but if he 
cheats me a ſecond time tis my own (7). Or e- 
ven after the Pac is concluded. Suppoſe I 
find by evident Tokens, that he is — 8 
00 


me a Trick, I ſhall be an egregious 
US * my ſelf voluntarily to his De- 
ns (o). 8 
Fw much we willingly allow, that in caſe 
a Man openly diſclaims all Religion, or if he 
entertain ſuch Opinions as amount to the ſame; 
we ought to place no farther truſt in his Pats 
or Promiſes, than as either his manifeſt Ad-+ 
vantage, and Intereſt obliges him to ſtand to 
or as we can by force reduce him if he 
y off Such Perſons are thoſe profeſs't Atheiſts, 
who either deny the Being or the Providence of 
God); and nearly related to them, are the Main- 
tainers of the Mortality and Impunity of Hu- 
my Souls. For *tis impoſſible, but that Men 
of theſe Principles ſhould meaſure all Right,and 
11 Juſtice by their own Protit and Convenience, 
* the ſame Herd we may pack all thoſe who 
practice ſome Villany or Vice for their ſet Trade 
and Employment; as Pirates, Thieves, Mur - 
therers, Pimps, Courteſans and other Profli- 
gate W. 
and make a Jeſt of ſacred Obligations (p). 
And this weare farther ready toacknowledge, 


_— of Honeſty and Fidelity (2) 


retches, who take Perjury for a Trifle, 


* 


that although the Argument of Mr Hobbes which 
we have here endeavour to refute, does not 
orm the Service he intends it for that is, 
does not take off the Validity of Pafs in 3 


Natural State; yet is in ſome meaſure capable 


following Rules of Prudence. Never to 
much on a Covenant, but when we 
know that the Intereſt of the other Party is 
concern'd in the Performance of it, as well as 
our on; and that upon Default, he is likely to 
ſuffer ſome greater Evil or Inconvenience, than 
he can incur by ſtanding to the Agreement. 
That he who enters into a Contract with his 
Superior, ſhould ſo order matters, as that his 
Superior ſhall be obliged to be the firſt Perfor- 
mer. For if the weaker Perſon diſcharge his 
Part firſt, the effect will probably be either, that 
he ſhall be diſappointed and deluded ; or that 
he muſt depend entirely on the Favour and 
good Grace of the other, for what he expects in 
return (g)). | | 
And laſtly, that he expoſes his Safety to ma- 
nifeſt Danger, who by. performing a Covenant 
weakens himſelf, and ſtrengthens the other Party, 
upon hopes that in requital, and according to 
the Agreement, he ſhall afterwards receive the 
like Aſſiſtance and Succour. For *tis a piece of 
Folly to give a real and ſubſtantial Good, in ex- 
change for Words, Writings, or Seals; when we 
have nothing to oppoſe to the Charms of Am. 
bition and Covetouſneſs, but the ill grounded 


22 uſe; in as much as we may draw from 
it the 
depend 


We are now to to that other Spe. 


cies of fear, ariſing from the Approach, or the 


* r of ſome grievous Miſchief. And 
in ſtating this Point, it is neceſſary that we go 
back to furniſh our ſelves with ſome clear and 
fundamental Principles. And ſuch is this un- 


doubted and original Truth, that owr ill natu- 


rally inclines to what it looks upon as good, Now 
it appears no leſs Good, and defirable to the 
Will, to ayoid an imminent Evil, than to acquire 
an abſent Benefit; and towards the attaining of 
both theſe Ends, we employ the moſt likely 
Means, although they be ſuch as we ſhould not 
barely on their account chuſe or embrace.For we 
commonly make uſe of Methods in themſelves 


Senec. de Benef. I. 4. c. 27. 


— — 
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EAT I, e's the higheſt ptchof et to relie on their Fidelity, whole perſidiouſaeſß you have often 


. Hence Menelans cries out in Homer. 
Aktie NN Therdporo Bine sc pn min 
Aust, i-we? of waits \aptianc x; deve. 


Priam's ſelf to ſee the contract 
OE I Kt Go Be the geateds, 


Add. Polyb. J. 8. c. 1. 2. I. 10. c. 34. Cicero in Verr. He who hath proved falſe to his own Party is the common Enemy 


a Traytor. Idem pro Rubir, When a Man hath been once perjured, he ought to 


Mankind. No wiſe Man ever tru 


1) as bee 

Thus Socrates of Achaia, replied to the Demands of King A4rtaxerexes z the 

he ive from us, he would have to be m ay * to give us in return, he expetts 
c. 24. For me Reaſon, facilior fides ex pari, we may 

Minen. Declam. 312. Pn * 


to receive 
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Prey not only to their Enemies 
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ungrateful and troubleſome, for the cltaping of | 


anger, as for the acquiring of a Pleaſure. 
Though indeed, the hopes of compaſſing a 
Good does more ſweeten the Grievouſneſs of 
theſe Means or Methods, than the care of pre- 
venting an Evil. For which reaton 4riftor/e 
(s) calls thoſe only mixt (thut is, partly volun- 
rary, partly Involuntary) Actions, which are un- 
dertaken for the ſake of declining ſome Miſchief 
which we are like to ſuffer; as in that trite In- 
ſtance, of throwing Goods over. board in a Storm. 
Though as great Hardſhips as any of this kind, 
are undergone by the Wreſtlers, and other Enga- 
gers in the ublick Games, to prepare their Bo- 
dy for thoſe Exerciſes (t). What we would 
obſerve, then is this; that although Actions 
perform d upon fear of a greater Evil, ought to 
be accounted Spontaneous, and though the 
leffer Evil, which in thoſe Caſes we chuſe, is as 
things then ttand, the real object of our Deſire; 
yet all this is not ſufficient to found any O57 
zation in us towards another, For ſince every 
Obligation is directed towards ſome other Party, 
to whom it is to be made good, and who there- 
by obrains a correſpondent Right of compelling 
us to Performance; to produce ſuch an Engage- 
ment, tis not enough that one Perſon has in 
him the due Grounds or Principles of an Ob/iga- 
tion, but it is requiſite, that there be in ſome 
other Perſon Principles fit to create a Rzghr. For 
we can have no Notion. of an Obligation, unleſs a 
Right anſwer to it, or be conſequent upon it. As I 
can owe nothing, if there be no Perſon who can 
rightly demand any thing from me. Therefore 
ſuch fear alone invalidates and deſtroys an 
Obligation, as is cas d by ſome Vice or Imper- 
feftion in the other Party, rendring him incapa- 
ble of acquiring a Right. And ſuch a Detect 
is every injurious Action; which cannot be ſaid 
to produce à Right without a maniteſt Contra- 
diction. For to pay what another has a Right ot 
demand is a Precept of the Law of Nature; and 
(hould an Injury (bat 7s a Deed or Fact direct. 
ly contrary to that Law) be able to cauſe any 
ſuch Effect, the Law of Nature would lend 
Strength and Aſſiſtance to its Enemy, and ma- 
niteſtly contribute to its ownDeſtruction. Wemay 
aSwellfaythat a Lawwhich forbids Thicves,may 
at the ſame time reckon their Trade and Practice 
amongſt the honeſt ways of gerting. i 
XI. But before we apply theſe remarques mor 
cloſely to the Point, it is neceſſary that we 
make farther Enquiry, whether the Author of 
the Fear was the Party with whom we are en. 
gaged in Buſineſs, or ſor@other Perſon. And 
then ag iin, whether he had a juſt Power and 
Authority of | preſenting ſuch a Fear to our 


De 


3 


through fear of Miſchief, threatned by à third 
Perſon, neither at the Inſtigation, nor with the 
Contederacy of the Party, to whom the Engage- 


ment was made, I ſtand firmly bound to per- 


form what I promis'd him. For there appears 
no fault in him, which might render him inca- 
pable of acquiring a Right upon me; and on 
the contrary, he may juſtly challenge a Requi- 
tal, in that he lent me his Affiſtance, in ward: 


ing off the Danger I apprehended from another 


Quarter. Thus it I hire a Guard of Souldiers to 
detend me * Robbers, I am no doubt ob- 
liged, ſtrictly to pay them the Price of their 
Service. And a Man who being reduced to a 
low Condition, procures by large Promiſes, the 


help of others, and having by their means 
elcaped the Danger, is afterwards backward 


in po contract's the double Guilt of 
Perſid iouſneſs, and of Ingratitude.. 8 


A Promiſe is likewiſe Valid, if made to a 


third Perſon, through our Awe and Dread of a 

lawful Superior; who had a Juſt Right of Com- 

manding us, and of denouncing a Penalty upon 
*0 


Default. For here the Party to whom I make 
the Engagement is in no fault; and I can only 
blame my ſelf for being driven to a thing throuj 74 
fear of Puniſhment, which I ought lunar 
to have undertaken. Thus ſhould a King lend a 


body of his Souldiers for. Guards to Forreign 


Prince, and for the greater Security, command 
them to {wear Obedience to the Stranger; they 
ſhall. not afterwards fly from their new Obliga- 
tion, upon pretence 
it by Fear; ſince the Fear proceeded from him, 
who had a Sovereign Right of laying this In- 
junction on them, and of forcing them by any 

ethods to their Duty. In the ſame manner, 
ſhould we ſuppoſe that a Father might betroth 
his Daughter to a Man, quite againſt her Incli- 
nation; in this Caſe, when ſhe, out fear of her 


Fathers Authority, has given her Faith to the leſs 


agreableSpoule, ſhe cannot afterwards diſappoint 
him. For there is no Fault in him, to prejudice 
his Right, accruing from that Promiſe ; and the 
Daughter ought freely to have obey'd her Fa- 
thers Pleaſure; and fo cannot plead Compulſion, 
when ſhe had no Right to reſiſt. Thus far then 
it is a Point of Moment to conſider, who was 
the Author of the Fear. But in other Caſes, the 
Rule of the Roman Lawyers holds good, that it 
makes no difference from what 2775 the Fear 


proceeds ; that is, when no one has a Right of 


utting us into ſuch a fear; and when the fear 
is actually the Cay/e,not the bare Occaſion only, 
of the Promiſe or Pad, conſequent upon it (#). 


— nr: 
* 


(s) Ethic. 3, Cap. 1. 


15 Vid. I. 14. S. 3. D. quod me tut cauſa. Senec. J. IV. Controv. 27. The 


** N 


ene . LES. 


Queſtion js whether Force and Neceſſity 


ls [gyalid, when they did not proceed from the Party contracting? What Intluence,(will he ſay) * Can your Compulſion have 


* on. me when it was not I that compel''d you? The Puniſhment cannot be mine, unleſs the Fault were mine. But the other Per- 
rguing. The Laws ſays he, as to the preſent Caſe, doth not proſecute him that offers 


© fon denies this way of a 


| | the Violence, 
* but aſſiſts and relieves him that ſuffers it; it ere that a Man ſhould he bound by an Edgagement theuſt 


* upon him againſt his Will. Whence the Neceſſity 
was not I that applied the Force but 


another; the Anſwer, is, that Man who makes. his Advantage by Violence, offer d. by 
ome other Hand, is to lefs Guilty; than if he had W kate the ache Potforaer._ n ee f 


ed,is a Point of no Weight in the Diſpute. 
* Contra unjuſt, is the hard Fortune of the Sufferer, not the Perſon ofthe, Doer. Idem. 


which renders the 
ers, L. I. 8. If it. be ſaid i 


Thoſd 
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Mind or nat. For this is true beyond Diſputes 
that in caſe I have taken an O iu,Iupon me 


at they were brought to 
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; Of the Laws of Nature and of Nations. Char. VI. 


. Thoſe Promiſes then, or Pa#s we take to be 
Invalid, which a Man is compell'd to engage in, 
by the unjuſt force of the Party, to whom they 
are made. For ſince he who extorts any 
thing from another, by uſing unjuſt Terrours, 
is by the Law of Nature bound to reſtore it; 
and muſt conſequently make good what the o- 
the Perſon loſes by ſuch a forced BargainztheNe- 
ceſſity of Reparation in the Party who offer'd the 
Violence, takes of all Obligation ro payment in the 
Party who ſufter'd it; becauſe ſhould he offer to 
do,or to give what in the Agreement he promis'd, 
he ought in common Juſtice, immediately to re- 
ceive full Recompenſe, or full Reſtitution. And 
'**wouldbe a fooliſh and idle way of acting, 
when we are once got clear of the Danger,to pay 
voluntarily what we promis'd #pon force,and then 
to require Reparation of the Damage (tw). E- 
ſpecially ſince the other Party, when he demands 
or accepts our Promiſe, does by that very Act 
declare manifeſtly, that *tis far from his Thoughts 
and Deſigns ro make us any Satisfaction. Beſides, 
how ridiculous would it be in you to reckon ir 
4 piece of Merit, when you forbear a Miſchief 
which the Laws forbid you to commit, to pre- 
tend that you do a Man a Kindneſs, by refrain- 
ing from ſome notorious Villany. And there- 
fore Cicero (x) utterly denies himſelf to have 
been obliged to Antony, for not killing him at 
| — What Benefit tobat Favour 1s it (lays 
2 with. held your Hands from the fouleſt 
Wickedneſs ? What Kindneſs can Thieves boaſt of 
but that they ſpared a Mans Life, when it 
was in their, power to have murther'd him (y) ? 
No more is a Man bound to perform his 
Promiſe, who in a Cale of this Nature, gives Se- 
curity tor the Perſon in Diſtreſs ; although his 
own Fear is not the Cauſe of his entring into 
the Engagement. For ſince Suretiſbip is a kind 
of Interior Contract, admitted to confirm and 
ſtrengrhen the main Buſineſs ; ir would be ab- 
ſurd (at leait with regard ro Natural Law) to 
attribute more Efficacy ro the former than to 
the latter; to make the Principal Debtor leſs 
ſtrictly obliged, than he who comes into the 
Buſineſs purely for his Aſſiſtance. The Caſe is o- 
therwiſe, if this third Party for the relief of 
the Sutterer, contract an Obligation, in which 
he himſelf is the Principal, not the Surery or 
Acceſſory. For Inſtance, if a Man out of Kind- 
neſs and Pitty, ſhould promiſe ſome Reward to 


a Villain, upon Condition he will ſer a poor 
Wretch at Liberty, whom he has got under his 
Power. For here the Contracter himſelf is not 
pony put under Fear, nor can he uſe thoſe 


xceptions, which might be made by the Perſon 


he delivers; in as much as he engages upon 


his own Score, not in the name of the Other; 


and cannot be ſaid to build his Bargain on 2 
pony Obligation; ſince indeed, none paſs'd 
ut what he treely ſet on Foor, and of which he 


took the whole Burthen on himſelf, And he 


ought to eſteem ir a thing well worth his Pains 
or Coſt, to have ſaved the Life of an innocent 
Man, and to have acquired the Glory of Bene- 
ficence, in ſo extraordinary a Degree. 
But if a Perſon in this Caprive Condition, 
_ making Terms tor his Liberty, ſhall leave 
loltages to continue under the power of the 
Villains, till ſuch time as he ſhall have perform'd 
what he promiſed ; he is then indeed bound to 
make good his Word ; yet not by Virtue of his 
Contract with the Rogues, but of that whereby 
he ſtands engaged to the Friends whom he has 


left in his room. In Morocco, and other parts 


of Africk, the whole Body of Chriftian Slaves 
paſs their Faith tor each particular Man of their 
Number, that he ſhall not go off; and by means 
of this Security, they are allow'd to walk the 
City without their Chains; and in caſe one of 
them make their eſcape, the reſt are obliged to 
pay the Price he was valued at. Whether an 
Oath added to Promiſes of this kind, does more 
confirm and eſtabliſh their Force, we ſhall here- 
after examine. 

It is a noted Saying % Iuliy in his third 
Book of Ofices. if h hau agreed with Thieves 
to give them ſuch a Sum to ſave your Life, it is 
no Neceit to recede from your Fromiſe, though 


you have given your Oath too for the Performance. 


For Robbers or Pirates are not in the number of 
any particular and lawful Enemies, but ſhould 
be lookd on as the common Adverſaries of Man- 
kind, and therefore no true Faith or Oath can 
properly paſs between us and them. Which Aſ- 
ſertion we thus far allow to hold good, that 2 
Promiſe made to ſuch Men . through the Com- 
pulſion of Fear ſhall not be binding. But the 
reaſon on which Tully proceeds, is not ſatiſ- 
factory to many Perſons ; eſpecially, if extended 
to ſuch Pa#s or Promi ſer, as we commence with 
the ſame Villains, without being brought to it 
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(w) Martial. L. XI. Epig. 39. 
Quid ſi me tonſor cum ſtrifta nevacula ſupra eft 
Tunc libertatem diuitiaſq; roget ? 
Promitt am nec enim toget 1Ulo —— tonſor, 
Latro rogat ; res eft imperioſa timor. 
Sed fuerit cui cum tata — 2 
Fangam tonſori crura manuſq\ſumut. i 
(x) Philip. - 00 Hat. I. 1. Epiſt. 16. 
Nen furtum feci nec fugi ſi mibi dicat 
Servus, Babes pretium loris nen weris ala. 
buminem occidi ; non paſces in cruce Corves. 


Nen laudem _ 


Add. I. 7. S. 3. D. de paBis. Seneca I. 2 Controv. 13. fo cults Tikey will no ee a Benefit, Quintilian, De. lam. 


My Barber with his Ra on my Throat, 
Asks me for Wealth and Freedom, and what not : 
I promiſe all, whilſt Danger ties my Hands, 
For not the Barber but the Rogue demands, 
But when fierce Razor to ſafe Sheath withdrew, 
I'd ſpoil his Dancing and his Fiddling too. 


Speak Slave your Merits, I nee'r fled nor Stole; 
You've ſcaped the Scourge, and ſtill your Hide hay 
whole: 


Irve' done no Murther ; and you feed no Fowl. 
I merit Pardon, but I win no Praiſe. 


"33% To make an end of an Injury is by no means to begin a by 
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by Violence. For though by the common Cuſtom 
of Nations, a lawful Enemy and a Robber are 
treated in a different Method (2), yet the lat- 
ter cannot be ſaid immediately, to loſe all 
Rights of Humanity; at leaſt, it he ſtill deal 


of Obliging. Some - urge rhe Authority of the 

2 | wy _— kl * — 
ou to ſuppoſe, that thoſe Engagements 

are in ſtrict Juſtice binding, but ought to be re. 


 liev'd, and corrected in Courts of Equity. Bur 


with ſome Perſons in a fair and peaceable Man- 


ner. For when = 2 ons =, without 
influencing my Conſent by Fear, he bargains not 
= 2 Robber, js like any other Man. Now a 
Robber is call'd a common — becauſe he 
does not like other Enemies, ofter War peculiar- 
ly to any Party, but practices hoſtile Force u 

on all, without Diſtinction, that fall into his 
hands. Upon which account, in order to quell, 
and to ſuppreſs him, there is no need of the 


Formalities of denouncing War, and liſting Souldi- rea 


ers againſt him; but Nature Commiſſions every 
Man to proſecute him in a military Way. But 
jt may {till be affirm'd, that as by Tallys own 
Confeffion, a State of Hoſtility does not hinder 
us from being bound to obſerve Faith with an 
Enemy; ſo neither is this Common Hoſtiliry of 
the Robber an hindrance to our performing a 
Covenant made with him; eſpecially if, as we 
have all along ſuppoſed, he lays afide the Part 
of an Enemy, in the AQ of Covenanting. 
Grotius forms another Objection to this pur- 
poſe; Such as are notoriouſly wicked, and 
© are no part of any Civil Society, may if we 
* regard the Law of Nature, be by any Man pun- 
Fiſh'd. This —— ſhall examine in a- 
* nother place. Now they who may be puniſh'd?, 
© and even with Death, may likewiſe be diſ- 
* poil'd of their Goods, and diſpoſſeſs t of their 
© Rights. But amongſt their Rights, that which 
© accrues to them from our Promiſe is one; and 
therefore that roo may by way of Puniſhmenr 
© be taken from them. But Grotius anſwers 
this Argument with great eaſe. For he that 
voluntarily bargains - with a Thief, knowing 
* him to be ſuch, does by that very Act renounce 
all Exception againſt his Perſon, which might 
otherwiſe render the Promiſe Invalid. Elſe the 
Buſineſs was Vain and Infignificant, and nothing 
really paſs'd between them. Should I be got 
out of my Road, and promiſe a Thief ſome Re- 
ward for ſetting me right again, there is no 
doubt to be made, but I ought freely to pay it. 
And thus too the Roman Lawyers, rightly main- 
rain, That whatſoever is depoſited with us by a 
© Thief, ought to be reſtored to him, if the truz 
© Owner of it does not appear. To which they 
ſhould add this farther Condition, that the 
who receives the thing ia. Txuſt, does not 
know the Fraud of the other. For in Caſe he is 
fatisfied, that the Perſon is a Villain, and that 
the Goods are ſtoln, I do not ſee how he can 
take them in charge, without bringing himſelf in 
as an Acceſſory to the Crime. 
XII. But many indeed there are, who main- 


tin that Pas and Promiſes, though extort- 


ed through Fear, have yet the force and power 


* 


tis eaſy to vindicate the Practice, without draw- 
ing any ſuch Concluſion from it. For ſince the 
Parties being Members of a Civil State, the 
Court does not preſently take it for granted, that 
one of them ofter'd Violence to the other, and 
ſince that Point may bear a Diſpute; it ſeems 
convenient, ſo long to keep up ſuch a Contract, 
and to ſuppoſe it good, till the Judge ſhall re- 
ceive manifeſt Evidence, that the Allgarion of, 
Fear, on which the Alion was grounded, was 

lly juſt and true. But it does not follow hence, 
that tracts of this kind, or other Buſineſs 
which may be diſannul'd, by a Peremptory Ex- 
ception at Lam, are in themſelves Firm and Obli- 
gatory ; ſince the Formality of that way of pro- 
ceed ing, though proper for Ci Judicature,yer is 
not agreeable to the Simplicity ot the Law of Na-. 
tureʒat leaſt, when the Caſe happens between Per- 
ſons who do not acknowledge a Common Judge. 

Grotius (a) aſſerts, That a Man who 
* makes a Promiſe through fear, is therefore, 
Naturally obliged to perform ir, becauſe he 
* plainly gave his Conſent, and ſuch Conſent 
© as was full and abſolute, according to the 
< preſent poſture of Things (6b) ; though he had 
© never paſs't his Conſent, had he been ſe- 
cure from the Danger. But ia anſwer to this, 
tis ſufficient to repeat what we formerly ob- 
ſery'd, that ſince every Obligation ariſing from a 
Contract, ſuppoſes a Correſpondent Right in the 
other Party, it is not enough that I have in me 
the neceſſaty Cauſes, and Principles of an O5. 
ligation; but tis Requiſite, that the Perſon with 
whom 1 deal, be free from all ſuch Defects as 
might hinder him from obtaining a Right upon 
me. And therefore my having the (a) Power to 
give a thing, does not preſently make another 
have a Power of receiving it. Since then an 0b/i- 
zation without a Rigbt, anſwering to it, is of 
no uſe or purpoſe ; it cannot be imagined, that 
my bare Conſent ſhould bind me to a Perform- 
ance, which the Law of Nature forbids the o- 
ther Perſon to receive at my Hands. And this 
is manifeſtly the preſent Caſe. For the ſame 
Law which prohibits the Application of Vio- 
lence and Terrour, muſt needs at the ſame time 
prohibir the Acquirement of any Right, or any 
Gain, by ſuch wicked oo _ : hat — 1 
ſubjoins, appears not altogether agreeable , 
* That if he ro whom the Promiſe was made, 
did obtain it of the other Party, by putting 
© him in a Fear, tho never ſo ſlight, he is ob- 
* liged to releaſe the Promiſer if he it; 
not becauſe the Engagement was Invalid, but 
© by reaſon of the Damage which he unjuſtly 
© occafion'd. Now if I can at my Pleaſute or 
« defire be freed from my Obligation, I am al- 


* 


—— ſi 


(#) Lib. 2. C. 11. &. 7. 


(b) For (as Heliodorus ſays) Lite is ſo pretious, that we ſeldom think we buy it too dear. 


e . 1. When we make War upon Thieves, we do not finiſh it with the uſual Ceremonies of Articles 
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Of the Laws of Nature and of Nations. 
 Teady aQtually quit of it. What need is there 
then of this gound-about way of Application. 


Tow ought to teleaſe me from my Obligation, I re- 
- gueſt it? Is it not more Eaſie, and more 
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Chap. VII 


atu- 
ral to ſay, ſince you compelPd me by force Io make 
the Promiſe, I — you — 2 tis idle in 
you to demand that of me, which ſhould I pay, you 
are obliged imme iely ro reſtore (c). 

XIII. The ſaize Opinion is defended by 


Mr. Hobbes (d); though by different Arguments. 


He ſays, Covenants entred into by fear, are not 
— 2 Invalid, becauſe they proceed from Fear, 


for then it would follow, that thoſe Covenants by 
_ which Men unite in Civil Life, and make Laws, 
muſt be Invalid; for the ſear of mutual Slaughter, . 


is the Ciuſe of one Mans ſubmitting bimſelf to 
the Government of another. It would follow 


. likewiſe, that a Man alls irrationally,zobo believes 


his Captive, bargaining with him for bis Ranſom. 
Now in the firſt of theſe Reaſons, there isa plain 
Ambiguity in the term of Fear. For that Fear 
which engages Men to enter into Crvr/Socretres,is 
of a quite difterent kind from that which weare 
now confidering. The former is a Caution a- 

ainſt ſome Evil which may happen indefinite- 
yz, we know not when nor which way. Thelat- 


ter is a dread ful Apprehenſion of grievous Evil, 


Juſt now coming upon me, and which I am not 
able to reſiſt. Therefore the Covenants which 


we make for the Procurement of mutual Aſ- 


fiſtance againſt a common Enemy, are entirely of 


another Nature, from thoſe by which we pro- 


_ miſe ſome reward, to free our ſelves from a 


Danger, which a Villain unjuſtly brings upon 


us. As to the latter Reaſon, we readily acknow- 


ledge, that a Rogue acts er irrationally, when 
having firſt extorted a Promiſe by Force, 
he afterwards yields Credit to the Perſon , 


as if the whole Buſineſs had been honeſtly 


and fairly tranſacted. For that Wickedneſs and 


Folly ſhould meer together, is no Co. :trad iction 


(e). On the other fide, we may venture to ſay, 


that he would not act very r4::0nally,who being 


got ſate from a Miſchief, with which he was 


. threatned, ſhould freely pay the Ruffi- 
an the 


rice of his Villany (H. 
He adds, *::s zniver/ally true, that Paits ob. 


lige, whcnſvever a Good is receib'd, and when the 
- aft of promiſing, and the thing promis'd are both 


. fawful. But it is lawful for me both to make a 


Promiſe for the "reſcuing of my Life, and alſo 


to give what I will of my own, even to a Robber. 


— 


4 


i 0 Add. Seeg Contraver], 4: 26. * 


de) It is n ſaying of Menander 
: 22 
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But indeed, what the Robber ih this Caſe per. 


forms for the Traveller, in forbearing to take a- 
way his Life unjuſtly, cannot be call'd a Good. 
. The abſtaining from an Injury, ought not to paſs 
for a Benefit. And we are then only ſaid to have 
done ſome good to a Man, when we have con- 


A — 


fer d ſome Advantage on him which he wanted 


or ſecured and preſerv'd ſome which he befor: 


enjoy d; or have deliver'd him from ſome Evil 
or Danger, which fell upon him{tozhout our Faul: 
(s). As to the latter part of the Argument, iti 
no good — to ſay, It is /awful for 
* me to promiſe and to pay the Villain; there. 
© fore he has a Right of requiring the Perfor. 
© mance from me; or therefore [- ſtand bound 
towards him by ſome inward Tie upon my 
Conſcience. We may do many things /awfu/. 
ly, which we cannot be engaged to do by any 
Obligation, I may lawfully throw away my 
Goods; but does it therefore follow, that ano- 
ther can oblige me to ſuch an Extravagance, 


So that the Rule which the ſame Author lays 


down on this Subject in his Leviathan (b), is 
likewiſe falſe ; Whatſoever I may lawfully ds 


without Obligation, the ſame I may lawfully Cove. 
nant to do through Fear, and what I lawfully Co 


venam, I cannot lawfully break. . © For he ought 
to have added this Condition, Provided the o- 
ther Party can honeſtly demand it of me. 

XIV. There is on this Point, ſtill one Qneſti- 
on behind, which requires our Examination; 


ſince Promiſes made through miſtake, or through 
fear, are void, ſuppoſe the Party after ha gets 


rid of his Miſtake, or of his Fear, is inclined to 
ſtand to his Bargain, what muſt be the way of fi- 
ky, "AI DK IKEY of putting thei in full 
force. For an Obligation that was at firſt Invalid, 
may afterwards recover its Strength, by the In- 
tervention of ſome new Cauſe, fit to create 
Right; which in the preſent Caſe, muſt be a 
clear and voluntary Conſent. Some, then are 
of Opinion, that for the Confirmation of ſuch a 
Promiſe, no more is Requiſite, than an in- 
ternal Act of the Mind, or a full and free Agree. 
ment to the Buſineſs, though it be not expreſsd 
by any outward Sign. For the outward Sign 


they ſay has paſs't before. And this being now 


enforced by the clear and free Determination 
of the Mind, nothing is wanting to the Pro- 
duQion of a firm Engagement. Others diſlike 
this way of deciding the Controverlie ; becauſe 
they conceive that the Internal Conſent, and the 
External Sign, ought to exiſt together; and 
that therefore an Antecedent external Act, can- 
not be a Token of a ſubſequent Internal Act, 
which perhaps was not then thought of. And 
upon this account, they to make ſuch a Pro- 
miſe Valid, require a new Verbal Promiſe and 
Acceptance. Grotius offers a middle judge - 
ment, that *tis indeed abſolutely neceſſary, ſome 
Signs ſhould be uſed to declare ſuch a ſub- 
ſequent Internal Conſent , becauſe the other 
Party would elſe have no Aſſurance of his Right; 
bur there is no Neceſſity the Signs ſhould be 


— __ 


(c) de Cive C. 2. 8. 16. | | | 
der, recorded by Stobens, doe ver dern » Rue, Wickedneſs is a thing that always wants 
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an Halicarnaſs. L. 8. Whatever is extorted from private Men, or from publick States, by Force and Neceſſity, 


s n0 than the its ſelf continues. 
An. it was a foali b 
without Diſtinction; that to reſtore to bus 


alledged by Polycrater, {in Herodotus) when he pillages his Friends and Enemies 
1 — 4 oy Fob took fr 


k from them, would be a greater Obligation, than if he had 
ho | Verhal, 
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| Verbal, fince others may ferve as well to the 

ſe a 
fig bis Exror. or being deliver'd from his Fear 
(hall voluntarily give what he engaged for, or 
it the ching be already given, ſhall not endea- 
vour to recover it, when he has convenient 
Means; or ſhall treat afgerwards with the other 
Party, about the ſame thing as he would about 
any thing elſe, which the faid Party lawfully 
poſſeſſes. To which Decifion we readily Sub- 
7 We are farther to obſerve, that to the 
rendring of a Promiſe good and valid, there is 
required, not only the Conſent of the Perſon 
who makes it, bur likewiſe of him to. whom it 
is made (i); and this latter Conſent too (as 
well as the former) muſt be expreſs'd by ſuth- 
cient Signs; and for this a bare Nod will ſerve, 
if the thing offer d, either be a matter of free 
Bounty, or have been before requeſted, For if 
the other . do not Conſent, or do abſolute- 
ly reje& the Propoſal, the thing romiſed ſtill 
remains in the power of the Promiſer z though 
he had ſworn to part with it ; for even an 
Oath cannot transfer a Right before Acceptance; 
and has only this effect, that it makes it unlaw- 
ful for me to revoke my Offer, till I am aſ- 


{ured of the other Mans Refuſal. For he that prof. 


fers any thing of his own to another, does nei- 
ther intend to force ir upon him againſt his 


as ſuppoſe the Promiſer underſtand- 


Will, nor quite to give ir over, and throw it a- 


way at a Venture ; and therefore he loſes no- 
thing of his Right and Title to it, in caſe the 
other Perſon refuſe to take ir. If a Requeſt paſs d 
before hand, it ſhall continue in Force, unleſs 
it be expreſly revoked; and in this Caſe the 
Acceptance is ſuppoſed to have been made in the 
very Petition; provided ſtill, that what is offer'd, 
be equal to what was defired. For if a Man 
ask me to lend him a greater Sum, and I proffer 
a leſs to make ſuch an Engagement good, his 
expreſs Acceptance is neceſſary; in as much as 
this leſſer Sum may perhaps no ways anſwer his 


Occafions, or turn to his Profit; and therefore 


unleſs this expreſs Aceptance intervened, he 
ſhall be reſponfible only for ſuch a Sum as he 
firit ask'd me to ſupply him with (&). . 
Since in all Obligations whatſoever there is 
required, the Conſent of the Perſon to whom 
they are directed, or who obtains a Right by 
them; declaring (by himſelf or Deputy, ) that 
he accepts the Ohl igation, and the Right which 


th. Aa 


+ £ Mas 


of God he ſhould, or ſhould not bind himſel 
in this manner; whether his Vows are pleaſing 
of Ng to Heaven. Eſpecially ſince the 
Subject of Vows muſt be ſuch matters as G 
has nor by way of Command, pundtually and 
28 required at our Hands. For tis ab- 
urd and contrad ictory to reckon, that in extra- 
ordinary Performance which is 4 matter of r. 
and neceſſary Duty; and how can we be al 
ſured except by Revelation, that any Act which 
God has not enjoyn'd will de acceptable to him? 
And to engage in Vows without knowing whe- 
ther they will be receiv'd or not, is idle and 
uſeleſs. But may we nor in many Caſes, reaſo- 
nably preſume on the Divine Conſent and Ap- 
probation. This we think can only be done in 
thoſe things which are Indefinitely agreeable. to 
the Law of Nature, and therefore to the Will 
of God; but in which the Application to 
Perſons, Places and Times, and the Allotment 
of the particular Quuntity are left to the Plea- 
ſure, and the Judgment of Men, Thus we take 
thoſe Vows to be good and juſtifiable, by which 
2 Man binds himſelf to beſtow ſuch a Sum o 
Money in Charity to the Poot, dit on other 
pious Uſes, provided that fuch an Act of Boun 
5 be no hindrance or prejudice to any Duty ab- 
olutely neceſſary. Or if he enjoyn himſelf ſet 
Days of Faſting , or reſolve to abſtain from ſome 
rticular Meats and Drinks, within a fixt 
eaſure and Quantity; or if he deny hinſelf 
the uſe of ſome ſuperfluous Ornamients; as the 
wearing of Jewels, Peafls and Gold , or lay 
any Command, or Prohibition on himſelf of t 
like Nature; all which Performances fall unde 
ſome general Vertue, though the determinate 
Manner and Proportion of them ate not mat: 
ters of ſtrict Precept. On the conttaty, ſuch 
Vows as only create trouble to the Undertaker, 
and no Benefit to other Men; we eſteem no bet- / 
ter than idle and Superſtitions, eſpecially if they 


1 
* 1 . 


(i) L. 19. S. 2. D. de Doratinne 


(&) It may nat here be amiſs, to conſider Plutarch's Obſervation, ( Sympos . 5. c. 13.) that the words of the Perſorf 
propoſeth the Conditions, have much more Power and Authority, than his to whom 
Liberty of adding to them. That is, becauſe the latter can obtain no Right, 
mer. If the Promiſer ſhew his Agreement to the requeſt of the other Party, barely by nodding, 
like Nature, he ſhall be ſuppoſed that the Requeſt was tacitely repeated. Add. Grot. 1. 2. c. 16; 8. 32; 

„that to render a Promiſe Valid, the bare Act 
ſufficient. Gyorius. (L. 2. c. 11. S. 14.) anſwers,that a Promiſe once made cannot indeed be revoked-5 fo 


Add. I. 3. D. de pollicita. Whence ſome have 
dy tor A 


two Perſons, but a Promiſe is only on the part 


cceptance ; though before Acceptance, the Obligation is not fully contracted. But thoſe who look-more J 
that Paſſage in the Civil La v may find, that Vlpian teacheth no more then this, a Covenant is the Conſent and 

of the Offerer; where it is not denied, but that 4 

ter Firm and Oblizatory. And indeed the State of City (of which V/pian ſpeaks,) hadbefore ſignified 
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are offer d, in as much 2s he 
but what reſults from the Conſent of the 
or any. other 
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of the Promiſer 
as always: 
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Promiſe were made on the account of Honours,already granted or now defired ; and only. refuſcd en the Promiſe 
madeurithout Cauſe. Vid. . f. 1. 4. K.. 19. D. de dual, And again, (1. 3. S. f. 4 7% Things: thus deliverid without.Gauſe, 
| forbidden to be claim d; becauſe the Propricty of the things being already transferrd on the Comminnjty, they could bo 
properly be deliver d without the Publick Acceptance. 1 DÄ 
Gg 2 prove 


r 7 the Lows of Nan andf Ne, 


CAP. VI 


prove an hindrance to other Duties. 
A Scruple has been ſomerimes moved, whe- 
ther the Obligation in the Promiſes begin at the 
very Moment, when the Offer is accepred by 
the other Party;or whether it is farther neceſſary, 
that the Acceptance be formerly made known 
to the Promiſer. And here it is certain, a Pro. 
miſe may be deſign'd, and be expounded two 
ways, either thus, I engage my ſelf to do the thi 
if it ſhall be accepted; or thus, I engage my ſe 
to do the thing if I. ſhall underſtand that it will 
be accepted. Now which of thele two Senſer 
the Promiler intended, is to be gather d and pre. 
ſumed from the Nature of the Buſineſs. If the 
Promiſe were a matter of pure Generoſity, with- 
out Reſtriction or Limitation ; we are to believe 
it was meant in the former Sence; becauſe 
here the Promiſer haſtens as it were to bin 
himſelf, without ſtaying for any Formality in 
the other Party. But thoſe Promiſes are to be 
underſtood in the latter Senſe, which ex- 
2 any Clauſe or Condition eſſential to the 
gagement (0). | 
XVI. It remains that we add a Remarque or 
two about the Sens of Conſent, which are 
abſolutely neceſſary to the producing of any 
Obligation, in as much as the bare Acts of the 


Will can have no effect amongſt Men, unle3 


manifeſted and declared by ſome externa 
Tokens. Of Signs, the more imperteCt are ſome 


particular Motions and Geſtures, neceſſary to be 


uſed in Commerce, when the Parties tranſacting 
are unacquainted with the Language ot each o- 
ther. The more perfect are Words, and ſuch 
Words as are. underſtood on both ſides (). 
And to make theſe declare the Will more clear- 
ly and more firmly, it has been a conſtant 
Practice, both to make uſe of Witneſles in Con- 
tracts of Weight and Moment, to whoſe Me- 
mory and Conſcience Appeal might be made, 
in Caſe either of the Parties denied the En 

agement, or cavil'd at the Expreſſion; and alſo 
as a higher degree of Confirmation, ) to ſer 
down the Terms of the Covenant in Writing 
(n). For the Memory of Witneſſes may be 
_ treacherous,or the Integrity capable of Corrupri- 
on ; but Writings are a much ſtronger Securi- 
PE both againſt Forgertulneſs, and againſt Un 
faithfulneſs. And as for bare Words, it is a 
uſual way to eludethem, by pleading that they 
were utter'd through Raſhneſs, and before the 
thing had been well confider'd. But Writings 
do exclude all ſuch Prevarication; whilſt they 
are drawing up, they ſet the Buſineſs clearly 


and leaſurely-betore the Eyes of the Contracter; 
ſo that if he once declare his Approbation of 
them, he mult be judg'd to have yielded full 
conſent to the Engagement, and cannot after. 
wards pretend that he was drawn in by Paſſion 
or Precipitancy. Nor are Writizgs liable to 
ſuch violent and -crafgy Interpretations as are 
often Pur upon Mens Diſcourſe ; in which one 
Particle artificially inferred, and through the 
quickneſs of the Pronunciation paſling undiſco- 
verd, ſhall unravel, and overturn the whole 
Affair. And there it is not without good Rea. 
ſon, that more Credit is given to Aurhentic, and 
unqueſtion'd I»/iruments, than to the Dæpoſitions 
of Witneſſes ; ſince what a Man teſtifies againſt 
himſelf, is much ſtronger Evidence than what 
can be offerd by others; and ſince the Charge 
never lies ſo heavy upon him, as when his own - 
Authority is produced againſt him. Yet the 
force of unqueſtionable Witneſſes muſt then te 
admitted as Superior, when they make out by 
ſufficient Proois, that the lnſtruments produced; 
are Suppoſititious or Corrupted. f 
Farther, although the ſtrength and firnmeſs of 
Covenants does not abſolutely depend on ſuch 
Writings or Deeds, in as much as they may be 
rightly made without them (o), and may as to 
the Law oi Nature {till hold good, though thele 
Tokens ſhould by any Accident be loſt Cp); yet 
in Courts of Civil Judicature, where they pro- 
ceed on full and manifeſt Evidence, the greateſt 
Regard imaginable is had to Credentials ot this 
kind, And commonly if ſuch are not produced, 
the Party who ſues another upon a Debt or Pro- 
miſe, loſe's his Cauſe; unleſs he. can make it 
appear, that they were once actually in his Cu- 
ſtody, and that he has been deprived of them by 
ſome Misftortune. And for this Reaſon it will be- 
come a careful Man to ſecure his Buſineſs by good 
and legal Inſtruments; and not to rely too much 
on the bare Words, or Faith of thoſe he deals 
with (9). It is vulgarly known, that it a Crditor 
ſhall reſtore the Inſtrument of Obligation, or ſhall 
cancel, or deſtroy it with his own free Conſent and 
with the Privity of the Debtor, it ſhall be ſuppo- 
ſed that the Debt is forgiven; but not if the 
Debtor got the Writings out of his Hand br 
Stealth or any other unlawful Means. Ard fron 
all this itappears, that Sereca-(7) carrics his Fhi- 
loſophy a ſtrain roo high, when he calls Bonds 
and Papers of Contract, by no beiter a Name 
inania habendi ſimulachra, vain and idte Images 


of Title and Poſſeſfion. 


2 Compare Grot, I. 2. c. 11. S. 15. 
) 


0 Inſtead of which the Greci 


| 9 ſometimes uſed Tallier. 
2 NL 1. 4-5: 7. f. 10. C. de fide 


conternere teffes. 
he 


Richerius of the Tirks, that 


7) Benef. I. 7. c. 10. 


rum. I. 20. 21. C de Probat. 


Thus King Perſexs (in Plutarch) lending a Friend action yr Security in the common Form. | The Gentleman de- 
Perſeus that I may receive without Lawzin a fair aud trierd- 


— _ — 


Vid. 1. Corinth. XIV. 11. I fay underſtood on both ſides ; whence perhaps it is that the Turks think a bre obli· 
by no Covenants, but ſuch as are written in their own Character and Language. Vid. Marſeltuer Legat. 1, I. c. 30. 


(0) l. 5. D. de fide inſtrum. 


Si mortalis idem nem ſciat. 


bean. Mithridat.) made War upon Mithidrates, and was accuſed by that King's Commiſſioners of act. 
ſophiſtically denied, that he ever ſaw any League. The meaning of which was, that Ponmey had not iu 
Peabe in writing, but thought it ſufficient to he his Agreement by Fa, and accordingly had drawn 
they are ſo conſtant to their” Promile, ſo ſecure of mutual Fidelity, that 

no Band or Writing; but the whole Buſineſs d 


of their Names. Garcilaſe de la Vega teſtifies the like of the old Inhabitants of Peru. Regal Core 


$ on'the Word of the Partics, if prelent; 
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yk are in the next place to enquire into 
WW the Matter or Subject of Promiſes, and 
of Covenants; or to what things only we can 
hind our ſel ves by our Word or Bargain. In this 
reſpect then, it is e Requiſite, that 
we have both a Natural and a Moral Power of 
doing what we engage for; or that the Perfor- 
mance be neither above our Strength, nor forbid - 
den us by any Law. For when a thing is pla- 
ced within my Reach and Ability, and I have 
likewiſe a Liberty to diſpoſe of it, there is no 
reaſon why Le ſhould not voluntarily obige my 
ſelf to conter it on another, ſo often as I can 
by this means contribute to the Uſe and Ad van. 
tage of Human Life. On the other hand, it 
would be Vain and Impertinent to contract an 
Obligation about ſuch Matters, as either exceed 
our Strength, or are prohibited by a ſtronger 
Ooligation lying upon us; in as much as di- 
realy and lawfully, it could produce no 
II. It follows evidently from hence, that zo 
Obligation can lie to Impoſſibilities ; a Sentence 
commonly in the Mouths of all ſorts of Perſons, 
bur ſuch as cannot fully be underſtood without 
a clear and accurate Examination. In order to 
which it may be in the firſt place, convenient to 
diſtinguiſh between thoſe Obligations which we 
voluntarily bring on our ſelves by our own Act, 
and thoſe which are laid on us by the Command 
and Authority of onr Supetiors. He that of his 
own free Motion, binds himſelf to perform a 
thing which he knows to be 1mpoſfible, cannot 
be feckon'd well in his Wits. For he teſolves 
and engages io do that, which at the ſame time 
he torlee's he ſhall never be able to Compals, 
Bur jr doesnot always follow,that he who by 
PaRt of Promiſe undertakes an Inpoſſibility, thall 
be entirely free from all Neceſiwy of Perfor- 


mance, though the thing it ſelf cannot ſtriftly be enqui 


accampliſh*'d. Indeed if I have promis'd a Man 
ſomewhat, which 1 had then good Grounds to 
think would be in my Power, but which is now 
above my Power, ot will be rendred ſo before 
the Day of Performance, by an Accident of 
which at the time of the Bargain I was Invin- 
cibly Ignorant. I ſeem in this Caſe, neither ob- 
liged to make good my Word, nor to repair the 
Lois, which the other Party . the Dil- 
appointment. Eſpecially if the Poſſibility of 
the thing, were either expreſly mention'd as a 
neceſſary Condition, or tacitely r on 
both fides (g.) For Inſtance, I promiſe to lend 
a Horſe, which at preſent is at ſome diſtance 
from me; and the Horſe dies before he gets to 
mezas [cannot here be bound to make the Horſe 
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forth coming, ſo neither am I reſponſible for any 
Damage the Man ſuſtains, who was to have 
uſed him. For he. muſt conceive me to have 
built 1 Promiſe on this Tacite Condition, pro. 
vided the Horſe, arives ſafe at my Hands , which 
Condition failing, without my Default, the 
Force of the Promiſe; finks and is Ineffective. 
It both the Promiſer, and the other Party know 
the thing to be Impoſſible, and are of each orhe 
Conſciouſneſs: ro this Point, the Engageme 
ſhall paſs for no better than a Jeſt. But if the 
Promiſer only knew thelmpoſſibility, and not the 
other Party, he ſhall pay to him what he loſes, by 
being thus impoſed on. If the Promiſer w 
careleſs, and neglected to examine and weigh 
his own Strength, ſo as to promiſe an Impoſſi- 
bility, which upon due Conſideration, he might 
have found to be ſuch 3 the main Obligatioi 
ſhall be void; becauſe he ſuppoſed the thing 
to be Poſſible, as a Tacite Condition of the A. 
greement. Yet upon account of his Neglect 
and Default, he be bound to anſwer the 
Damage which befall's the other Party, through 
the Diſappointment; but then it muſt be ob ; 
that the Hope, and Expectation of Advantage 


from ſuch an Promiſe, .ought not 
to come under the Notion of Dama 2 158 
ſame Rule holds in Covenants; 10 that he 


who through Negligence has bargain'd to per- 
form what is impoſlible, ſhall be fiese upon A. 
ing what the other Party ſuffers; but then le 
muit likewiſe releaſe the other Party, from any, 
Obligation made on hir fide or if the thing be 
already given or perform'd, he muſt Either e- 
ſtore it, or offer an Equivalent. 15 
III. But farther, when the thing at the time 
of making the Promi act a d Poſſible; 
and afterwards becomes Im le; we mu 
ire whether this happen d by meer Chance; 
or by Default and Deceit. In former Caſe 
the Pad is diſannull'd, if nothing has yet been 
perform'd on either fide: If any thing have been 
already done towards it by one of the Parties, 
the other ſhall give it back; or pay to the value 
of it; if neither of theſe can be done, he is to 
uſe his beſt Endeayours; that the Man be not a 
Loſer by him. For in Qs, the firſt Regard 
is had to the thing expreſly mention d in the A- 
—— when this cannot be obtain'd, it 18 
uthcient to give an Equivalent; but yrhatevet 
happens, all imaginable Cate is to be uſed, that 


the other Party fuffer no Prejudice. But when 


a Man ſhall by Trick and 


ſelf incapable of performing his Patt; he ſhall 
not only be bougd to do the belt he cin, buc | 
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525 e Laws of Nature and of Nations, CHAP, VII 


he ought likewiſe to have ſome Puniſhment in 
flicted on him, as it were in ſupply to his DefeCt. 
Theſe Principles well applied, might deter- 
mine moſt of the Doubts in the Caſe of In/o!- 
vent Debtors. A Man that falls into ſuch. a 
Condition by Misfortune; and without his own 
Default, is obliged only to uſe his utmoſt En- 
deavour, to give every one their due. And 
here Equity and Humanity, engage us to make 
an allowance of Time, fo much as ſhall be ne 
ceſſary for him to look about him, and to ſeek 
cout all honeſt ways and means of Payment (7). 
For to ſeize immediately on all he poſſeſſes, and 
to ſend him and his Family a begging, would 
be a moſt unmerciful Barbarity. The Roman 
Laws were ſo favourable to certain Perſons, in 
Caſes there ſpecified , as to order that they 
ſhould be condemn'd in no deeper Sum than they 
were able to make good (x). Yet unleſs the 
Creditor ſhall have forgiven all that exceeds 
their preſent Abilities, they ſhall be bound to 
y the Reſidue, upon the Improvement of their 
— and Condition. Thoſe who have turned 
Bankrupt out of Knavery, or ſome other way 
by their own fault may be juſtly compell'd to 
undergo ſome painful Puniſhment ; that their 
Body may in ſome meaſure pay for the Defedct of 
their Purſe (to). $2156 1 1G.) 37 01 
In the Caſe between the Creditor and the 
Debtor, there is another Point that ought to be 
conſider d; through what Cauſe or what Ne. 
ceſſity the Man contrated ſo deep Scores. And 
he deſerves more or leſs Commiſeration and 
Favour, as the Cauſe was more or leſs greivous 
and unavoidable. For this reaſon Merchants 
and other great Traders, though undone by meer 
Accident and Misfortune, are reckon'd to be in 
a Condition leſs capable of Mercy, than others 
who have been driven by | ſome particular Ur- 
gency, to the like Inſolvem State. For the for- 


mer took up ſo large Sums on Truſt, purely 


for the ſake of making farther Gain and-Advan- 
tage by them. And in as much as they profeſs 
. the Art of growing Rich, as their peculiar Calling, 
they are to be blamed for not foreſeeing and 
preventing even Caſualties ; ſuch as the loſing 
all they are worth at one ſudden Stroke; ſince 

they ought not to have ventured their whole 
Effects in a ſingle Bottom (x). 


MMC 


— 


IV. It is proper for us on this Subject to ex. 
amine the Notion. of Mr. Hobbes (y), which 
he ſeems to lay down in too general 2 
Manner, that Covenants do not oblige to the thing 
ir ſelf, but only to the utmoſt Endeavour. That 
is, ſince we are not obliged ro Impoſſibilities, 
and fince nothing is in our power — our ut. 
moſt Endeavours, what we cannot by its means 
obtain, is to us impoſſible, and conſequently 
is excluded from being the matter of Obligati. 
on. But he ought indeed to have inſerred this 
Condition, provided we have not by our own 
Fault or Fraud, Incapacitated our ſelves for ſuch q 
Performance.For if this be our Caſe, the,Obliga- 
tion is not ſatisfied by our utmoſt endea vourʒ but 
when our power of Payment ceaſeth,our Punith- 
ment muſt come in to make up the reſt Therefore 
the Aſſertion ought to be limited ro thoſe Cove- 


nants, in which upon account of ſome Thing or 


A#10n at preſent reach'd out unto us, we pro- 
miſe ſom2 future Labour or Aſſiſtance. For 
here, ſince ſuch Futurities are uncertain to Hu- 
man Foreſight, ſo that either our ſtrength may 
by ſome Accident he impair'd, or ſome unac- 
countable turn of Things may render it extream- 
ly:difficult, if not utterly impoſſible for us to 
meet with an Opportunity of Performance; and 
farther, ſince our Sagacity may be miſtaken, ei- 
ther in rating our own Power, or in weighing 
the difficulty of the Undertaking the Contract. 
ors maſt for theſe Reaſons be ſuppoſed to have 
been mindful of their own frail — con. 
ſequently not to have agreed on any future Adti- 
on or Work, but with this Condition and Pro» 
viſo, that their Abilities and Opportunities re * 
main'd the ſame, and that they had not over- 


rated their preſent ſtrength. In theſe Caſes, then 


he who has uſed his utmoſt Endeavour, may 
be rightly faid to have done his Duty; © eſpeci- 
ally when he in the very midſt of  the*Perform- 
ance, ſome croſs Ad venture which we could not 
ſhbly have prevented falls in, and either quite 
ntercepts, or wrelt's afide the Fruit of our La- 


r. 
That the Rule will hold good, only in this 
kind of Covenants, is farther evident from what 
Mr. Hobbes diſcourſeth immediately befor. 
We very frequently (ſays he) contratt about ſuch 
things as as then indeed ſeem poſſible, but which 


| 3 Vid. Matth. XVIII. 2 8. 26. 


— 


" — 12. D. Soluto Matrimonio. I. 6.1. 16. 17. 18. 19. 20. 21. D. de re judicata. I. 49. 50. d. t. . 4. J. 6. 1. 7. D. 4 
wm. . 
() Vid. Cell. I. XX. C. 1. as likewiſe en Diſcourſe in Dyoniſ Halicarn. I. 5. compared with Liiy J. 8. c. 28. 
0 


() This is contrary to the Judgment 
Variety of Poſſeſſions. Epift. 55 
made an Inroad into Scythia, 
the of one War with the Spoils of another. 
Livy (l. 40. c. 21.) reports of Antigonus, that being in 


Pliny, who thinks it the ſafeſt Courſe to try the Uncertainty of Fortune by 
3. King Philip (in Fuſtin. I. 9. c. t.) beſieging Byzantium without Succeſs, at the ſame time 
the ſake of Plunder; ſeeking (accordi 


ing to the Policy of Merchants and Dealers) to detray 


t Diſtreſs at Sea, when he had all his Friends with him in the 


Ship, he call'd his Children about him, and ſtrictty d them both to remember themſelves, and to caution their Poſtert- 
ty, that they never engaged with their whole Family together in Difficulty or Danger. 


' Yet it is plain the Ancient Romans had little regard to theſe different Circumſtances. For thus Seneca 


argues; (Bertf- 


4. 7.c. 16.) Can you imagine our Forcfathers were ſo imprudent, as not to apprehend how unjuſt it muſt be to put a Man 


who had waſted a Loan 
had Joſt other Mens Money with his own. I 
keep their Faith. And it was more ſafe to rej 


Dice or Lewdnefs, in the ſame Caſe 


with him, by Fire, Thieves, or ſome ſadder NMisſotunc, 


allow'd no Excuſe, that Men might learn in all Caſes, moſt ſtridiy to 
the juſt Plea of a few, than to admit all to a Priviledge of offcrins 


their Apologies. In AMuſcory, inſolvent Debtors are firſt ſoundly whip'd, and then compelbd to be Slaves to th<! 
Creditors. 5 5 | | | ls 
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; ds we find to be impoſſible (æ), yet this 
4 free us ſrom all Obligation. And the 
reaſon in becauſe be who promiſes an Tg 
hereafter, receive a preſent Good, on the Cond: 
tion of returning the like. But now the W1'! 
of him who offers the preſent Good, has for us 
abſolute Object, any return of good equal in value 
to the thing expreſly promis'd by the other Party; 
but the thing it ſel 1s affetted,not firidtly and ao 
lutely, but under Condition of its Poſſubility. Yet 
on the contrary, I would chuſe ro fay, that 
whoſoever exhibirs 'ro another any preſent 
Good, does abſolutely and directly bend his 
— towards that particular future Good, 
expteſs d in the Bargain; and this as well in 
Contracts of giving, as in Contracts of doing 
(a). But when he cannot obtain what was pe- 
culiarly promis d, he then to keep himſelf from 
ſuffering Loſs, deſires ſomething of equal Valuc. 
And if this too cannot be paid him, nor the thing 
reſtord which he firſt gave on his part, the o. 
ther Man fully ſatisfies bis Obligation, by offer- 
ing what his Abilities will admit ot. 


But in Contracts of ending, and others of 


the ſame Nature, it will not hold that the Deb- 
tor is freed from his Obligation, by uſing his ut- 
moſt Ability and Eiideavour. For when any 
thing is taken in way of Loan, (eſpecially if it 
be not in a Caſe of extream Neceſſuy) the Cre- 
ditor ſuppoſes that the Debtor is both willing 
and able to pay, and the Debtor himſelf pretends 
3s much; and on this Suppoſition, the whole 
Contract is founded. If then at the time pre 
fix'd for Payment, the Debtor with all his Stock 
and Effects cannot make up the Sum; tho' here 
it be at preſent impoſſible to ſqueze more out of 
bim; yet he ſhall ſtand engaged to make good 
the reſt hereafter (5). 


8 the Vi Tory (d). 


an Eye and Rega 


and catefully conſiders this Point, will be able 
to diſcover on what account Mt Hobbes thought 
— to take the Negative Side; namely, to 
ww that bare PaQts, Are not a ſufficient Guard 
and Caution, to the Security of Mankind; and 
that 'tis not enough for a Man to engage by Co- 
venant, that he will freely undergo due Puniſh- 
ment, ſo often as he thall commit an Injury; 
bur for the Preſervation of Peace in the World, 
it is farther neceſſiry that Civil Governments 
ſhould be eſtabliſ d, which may bring Offen- 
ders to Juſtice, though againſt their Wills. 
Which Principle we acknowledge to be moſt 
Juſt and true, and ſhall enlarge upon it in its 
proper place. Ar preſent it may be worth our, 
while to examine more nearly the Arguments 
which he produces. He ſays then, no Man is 
by any Covenant which he ſhall make, obliged 
not to reſiſt another, tohen he offers mortal Vio- 
lence, or Wounds, or any bodily Miſchief. For 
here is tmpla 
of Fearfulncfe. by which he. apprehends the 
threatned Evil, as the greateſt Imaginable, and 
therefore by 4 Natural Neceſſity, flies and a- 
vords it as much at polſible; Kr Suppoſed in- 
capable of e e When he is arrived 
at ſuch a height of Fear, it cannot be expected 
but that he will conſult his own Safcty by Flight 


or by Combat. Since then no Man can be obli. 


7 to an Impolſibility, thoſe to whom Death or 
Wounds, or other Corporal Pains are preſented, 
and who have not Cunſtancy enough jo bear 
them, are not bound toventure the Tryal, Upon 
this Argument, we may remark, .that to ſuffer 
Death without Reluctäncy, is not a thing ab- 
ſolutely beyond Human Strength And there- 
fore if God has Commanded us to lay down 
our Lives, rather than commit ſome particular 
Action, no doubt but we are ſtrictly bound to 
yield a ready Obedience. But thus much we are 
—_ acknowledge, that fince ſuch a De- 
Bree ot cy 15 tne of 

Genetality of Men, no one ſhall be preſumed-to 
have hound himſelf by his own free Covenant 
to ſuch a rigorous Task. For Human Laws and 
Human Contracts, ought all to be made with 
td to Human Infirmity. Kos, 
Vet this Conſideration ought not be drawn ſo 


fat as to 1 the Force of Military Diſci- 


line z as if a Souldicr under imminent peril of 
ath might deſert his Poſt, upon Preton, tuata 


Man cannot be obliged to undergo Death,as being 


a thing Impoſfble. For we deny that it is a thing 
above the Fortitude of Mankind, efpecially of 
the military Sex, to ſuſtain a probable Danger 
of Death, till joyn d witha Power of teſſiſting 
to the laſt. 


3 
de releas d by a 
ſe) Vid. Fa. IV. 15. 


& Cive C. 2. S. 18, 
1 


Dre e e a n 
d ground for that Diſtinction which ſome make, that in 
Giving, a Man is preciſely obliged to give, whereas in Bargains of doing, he is not preciſely obliged to do the 


(9) Cle de Bel. Cv. 3. Add. AZs XXL 21. Selden de J. K. & 0. l. 4. 5. 
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Conſtancy is beyond the Strength of the 


nd there ſcarce ever happens 
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228 Of the Laws of Nature and of Nations. 


Enemy, without a Liberty, and an r 
by Craft. 


of defending themſelves by Courage or 

So that it appears from the Neceſhty of preſer- 

ying Commonwealths, and from the uſe and 
raQtice of all Nations, that whenever it is 

Re uiſite, a Commander may lawfully enjoyn a 


| Souldier,to oppoſe the Enemy in ſuch an aſſign d 


him Station to his laſt Breath, though tis — 
hable he may die upon the Spot; and may as law- 
fully inflict Capital Puniſhment on thoſe who 
ſhall quit their Poſt, after ſuch an exprels or- 
der to the contrary. For he thar liſts himſelf 
in the Number of Armed Men, does by that 
AR lay afide all claim to the excuſe of Natu- 


ral Fearfulneſs, and is bound not only to enter 


the Field, but likewiſe, not toleave ir, without 
the Order of his Leader. Neither is there any 
Abſurdity in that Martial Puniſhment of Killing 
a Man, becauſe be declined being killed. For is 
it not much worſe to ſuffer ignominiouſly under 
the hand of the Executioner,than to fall with Ho- 
nourunder the Sword of the 52 1 . We muſt 
add, that in Caſe a Perſon be of ſo weak and 
cowardly a Temper, as to ſhrink atthoſe Dangers 
which the Common Hardineſs of Men is able 


to ſuſtain; his Peculiar Infirmity of Mind ſhall 


by no means abſolve him from his Obligation. 
Mr. Hobbes proceeds to obſerve, that fince 


woe dare truſt him, who is bound to us by Covenant, 


tobi / ſt we lead Criminals to Execution in Chains, 
and under Guards ,, it ſhould ſeem that they are 
not by Covenant ſufficiently obliged to Non-reſiſt- 
ance. The Remarque in moſt Caſes is true 
yet ſometimes Perſons really bound by Cove- 
nant to us, are not ſo abſolutely truſted, but that 
we think it expedient to provide againſt their 
Perfidiouſneſs, by a Security of armed Men (g). 
He adds, a Covenant of this kind would be uſe- 


leſs, a Man indeed may Covenant thus, unlets I 


do this or that upon the appointed day ; kill me; 
that is, you ſhall have a Right of proceeding to 
Capital Puniſhment againft me upon my Default ; 


hut to Covenant thus, unleſs I do ſo or ſo, I 
will not reſiſt you when you come to kill me, 1s a 


thing both unpract i ſed and inſignificant. He proves 
his Point after this manner. Such a Covenant 
© muſt be made, either between a State and a 
Subject, or between two Subjects of the ſame 
© State, or between two Perſons living in a 
Condition of Natural Liberty. In the firſt 
* Caſe it would be uſeleſs, becauſe tis enough 
© to ſecure to a State the power of puniſhing 
© Offenders, if each particular Subject engages 
© by Oath or Fealty, that he will not forcibly 
defend or reſcue any Perſon, who ſhall be thus 
© led to ſuffer Juſtice. In the ſecond Caſe ic 
* would be alike impertinent; becauſe in Civil 
© Governments private Men have not the Right 
© of killing. In the third and laſt Caſe, it would 


© © be no more uſe or force than in the former; 


* becauſe if the Parties covenanted, that one 


\ "6 * %. 


* of them ſhould be kill'd upon Non-perfor. 
* mance a preceding Covenant muſt be ſup- 
* poſed to have paſs d, importing that he ſhall 
not be kill'd before the Day fix'd for perfor: 
mance. For according to his Hypotheſis, in a 
State of Nature, before any Pact have been in. 
troduced, each Man hath a Right of killing each 
Man elſe. *© Therefore upon default of Perfor. 
* mance, on the ſet Day there returns a Right of 
* War, or a Hoſtile State, in which it is lawful 
* for any Man to attempt what he pleaſes a. 
* gainſt another; and conſequently the Right 
of reſiſting will return at the ſame time. 
would rather chuſe to eſtabliſh the Truth of the 
Aſſertion another way, by ſaying, that the force 
of Covenants if ſtrain d to the higheſt, does reach 
ſo far, as not only to lay on the Parties an in- 


trinſecal Neceſſity of performing the Conditions 


but likewiſe to give each of them a Right of 
Compelling the other to a Compliance, in caſe 
he draw back, by propoſing and preſenting ſome 
Evil. And that therefore every Covenant may 
be reſolved into this Senſe, J. engage to do this, 
or this for you, if I fail, you ſhall have a fou. 
er of compelling me by violent Means. Now to 
add a ſecond Covenant about Non. reſiſtence, 
would here be uſeleſs and abſurd. For 
then this ſecond Covenant muſt be enforced a- 
gain.b a third, including ſome Penalty, as if 

5 you, when you attempt to compel me 10 
Performance, you ſhall haue a Power of offerirg 


Violence, or Evil to me, Thus it is plain, the 


{ſecond Covenant adds nothing at all to the firſt; 
for the firſt gave a power of reducing the De- 


failant by Violence; and ?tis as eaſie to break 


this as that. What need is there then of bating 
one Covenant with another, when ten may as 
well be broken through as one? | 

The laſt Argument urged by Mr. Hobbes, runs 
thus, could there be ſuch a tbing as a Covenant 
for ay we ſhould by it be obliged out 
of two preſent Evilsto chuſe that which appear! 
the greater. For certain Death is a greater Evil 
than Reſiſtance and Combat. But of two Eviltit 
is impoſuble for us not to chuſe the leſſer , there: 
fore by ſuch a Covenant we ſhould be tied to an 
Impoſſubility, which contradifts the whole Nature 
of Mutual Engagement. Now here it is neceſſan, 
that the Rule about ching the leſſer Evil, be 
accurately ſtated and explain d. And this pic 
perly ſpeaking, can take place only in two 47. 
— 2 or hurtful Evils, conſider d as ſuch. In 
which Caſe it looks like a kind of Gain, to ſuf: 
fer only a Part of an Inevitable Loſs or Damage. 
But the ſame Rule muſt by no means be extend 


ed and * to the Caſe of two diſhoneſt E. 


vils, or of two Evils, the one Diſbone ſi, the othet 
Unprofitable. For of two Evils of Commiſhon, 
we are to chooſe neither. But it ſometimes 
happens, that we cannot fulfil two Aﬀirms: 
tive Precepts, the Omiſſion of which ſeperate!y 
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confider'd; would be finful, yet upon their meet- 
— the Omiſſion of one of them is 
lock d upon as law And in this Caſe of 
the two Evils of Omiſſion, the leſſer is to be 
choſen; ot rather the interfering with a more, 
noble Precept, ſhews the Omiſſion of the leſs 
noble Precept to be no Evil or Sin. For in all 
Inferior, and ſubordinate Laws, this Re- 
ſtriction is ever underſtood, /o far as we can com. 
ly with them, and not intrench on Engagements of 
uber Nature. Thus not to obey God, and 
not to obey the Civil Magiſtrate, if taken aſun- 
der, are beth notoriouſly Sins; and yet ſuppo- 
eas boch the Obligations cannot at once be an- 
fuer d, as when the Magiſtrate commands any 
W thing contrary to the Divine Law, in this Caſe, 
ſobedience to our Earthly Governours ceaſes 
ro. be Evil; becauſe that Law which binds us 
to conform to the Will of Human Sovereign, 
is always underſtood with this Proviſo and 
Condition, that they enjoyn nothing repugnant 
0 the: Laws of Sl. 
We are in many Caſes likewiſe permitted,ra- 
ther to. chooſe the bare Execution of another 
Mans Sin, or a Concurrence by way of Inſtru- 
ment, than ſome Evil, very prejudicial, or very 
grievous to be born, with which we are threat- 
ned upon refuſal. Which Point we have elſe- 
where (4) more largely diſcuſs d. TH 
Neither is it allowable, as was juſt now hin- 
ted, to make any ſuch Compariſon between an 
Evil Troubleſome or Damageable, and a Sin, 
ſo as to chooſe the latter rather than the former, 
as for Inſtance, if a Man ſhould rather act con- 
trary-to his expreſs Duty, than flip the Opportu- 
nity of ſome Advantage, or ſuſtain ſome real. 
Loſs; how poſitive ſoever his corrupt Judg- 
ment may be in concluding the Sin to be the 
leſſer Evil. For were this admitted, the Force 
and Efficacy of Obligations would depend up- 
on every . Opinion; and conſequently 
would vaniſh into nothing, if I were not bound 
to an Action, when the Omiſfion of it upon 
account of ſome External Regard, appear'd to 
me more defireable than its Performance, Thus 
it would be butſa poor excuſe for a Thief to al- 
lege for himſelf, that he thought it a leſs Evil to 
lay Hands onghe Goods of his Neighbours than 


bour. Indeed Obligations are ſo far from loſing 
theirForce in theſe Caſes, thar they never exert it 
more vigourouſly; for tis the very Nature of ſuch 
Engagements to produce in Men an Intrinfical 
Neceſſity of ſuch Performances, as they would 
otherwiſe be averſe to, upon outward -Confide- 
rations and Reſſ ; | 12 
VI. To make a Promiſe or Pact truly Obliga 
75 it is farther Requiſite, that we have a AAo. 
ral Power of performing the thing agreed upon. 


2 4 


4 


to get his L vehood by his own Pains and La- 


i 8 — | 


And if the be unlawful, . and we conſe · 
July — —＋ Power, we 22 tie N 
ves by any ſuch Enga or every Pro- 
miſe receives its force — the Ability of the 
Promiſer, and never reacheth farther; or a Man 
cannot bind himſelf with any effect, to a Buſi- 
neſs which he wants Ability to com But 
now the Law, by forbidding any Action, takes 
from us the Moral Power or Ability of ſetting 
about it, and of entring on any Obligation to 
perform it. For would it not be moſt Abſurd 
and Contradictory, that an Obligation which 


derives its vertue from the Law, ſhould put 


us under a Neceſſity of doing ſomewhat which 
the Daw abſolutely prohibites. And when we 
are once placed in Subjection to Laws, the bare 
Act of our own Will is not ſufficient to repeal 
or to evade them. Therefore he who promiſeth 
a thing unlawiul ſin's, but he fin's doubly,who 
performs it (5). Whence this farther Conſe- 
quence may be drawn, that thoſe Promiſes are 
not to be kept, which would prove hurtful to 
the Perſon, to whom they are made ; it be- 
ing a general Command of the Law of Na 
that we do no harm to another, knowingly and 
wiltully, though he out of Folly ſhould defire 


Re i ? | 

Moreover, ſince a good and valid Obligation 

nnot be contracted about unlawful Matters, 
it follows, that Acts undertaken againſt I. 
Conſtitutions, are by Vertue of the ſame Law 
Null and Void; or the Magiſtrate is ſuppoſed . 
to have already declared them ſo( i). Yet in many 
Caſes, it is a conſtant Practice in Common 
wealths, to impoſe a fine on the Performer of 
ſome unlawful Act, and not to diſannul the Act 
becauſe there was perhaps, more Indecency in 
the Momentary Performance, than in the Effects 
conſequent upon it; and becauſe frequently the 
Inconveniences attend ing a Diſannulment would 
be greater than the Act it ſelf, if permitted to 
ſtand Valid, would produce (&). 3 

VII. To proceed diſtinctly in a cloſer exami- 
nation of this Point, it is firſt moved as 2 
Queſtion, whether an Obligation for the Perfor- 
mance of an Act in it ſelf vicious, be good and 
valid, whilſt things ſtand as at firſt, and no 
is made towards the Execution. And leere it is 
certain, that ſnch a vicious Agreement does pro- 
duce an Obligation on neither ſide, and that both 
Parties ought. in Honeſty to recede from theit 
Bargain (/). Thus for Inſtance, if a Man hire an 
Aſſaſine to commit a Murther, and the Aſſafine 
upon bettet Thoughts reſolves againſt the Villa» 
ny, the Hirer cannot compel him ro. fulfil his 
Covenant. And on the other hand, if the Hi- 
rer repenting of his wicked „orders the 
Aſſaſine not to proceed, the Aſſaſine : ſhall not 
force him to continue in his Reſolution for feat 
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it. V. c. 7. 


Argonant, I „ Hercul. Oet. 
Fraſtare fateur poſſe — 4 fidem, 
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as + That if ede had been acquain i 
ſhould be reſtored to her Father. We have the ſame Story in Hygin. Fab. 23. 
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Apollonius Rhodius, Alcinous being conſtituted Umpire between the Colchians and t ax. gave Judge: 
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of loſing the 2 Wages. Neither ſhall he 
in this Caſe demand the Money of the Hirer, as 
on whoſe account purely he now defiſted, and 
was hindred from earning it. Nay, if after 
he has been thus counter-manded he goon, and 
accompliſh the Mischief, the Hirer ſhall. not be 
guilty of the whole Fat, but ſhall be condemn'd, 
only in ſo much as ſhall ſeem a proportionable 
penalty, for conceiving a Murther in his Ima- 
gination, of which he repented before it was 
put in Execution. | 

Grotius (m) obſerves, that a Promiſe of this 
kind is therefore Vitiozs and Void, becauſe it 
is made to excite a Man to do a wicked 
AQ (a): eta | 

VIII. It is a ſecond point of Enquiry, whe- 
ther in Caſe ſuch a Villany having been once com- 
mitted, according to the Bargain, the other Par- 
ty be obliged to pay the Price agreed upon. 

hich Grotius affirms; becauſe ſays he, the 
Price or Reward before the Fact was accompliſh'd 
had indeed a Blemiſh and Imperfection, as bein 
the Incentive to Wickedneſs, which blemi 
ceaſeth, when the Wickedneſs is once paſt, and 
the Crime perform'd. But we cannot but de- 


- clare our ſelves of a contrary Opinion ; for a 


Bargain of this kind is ſo far from ceaſing to be 
Virious, when the Deed is over, that it ſeems 
then to arrive at its higheſt pitch of Baſeneſs, 
as having gain'd its end. Unleſs it be a ſmaller 
degree of Sin to have ſtolen, than to think of 
ſtealing, to receive the Wages of Villany, than 
to hope for and expect them, to pay the Re. 
ward than to promiſe it. Indeed if the Promiſe 
be in its ſelf Virious, becauſe it is the Incentive 
to Wickedneſs, the fulfilling of the Promiſe will 
certainly be Vitious, as being the — of 
Wickedneſs, and an Encouragement and Invitati- 
on to new- Miſchiefs. And on this account ſome 
ſecret Stain or Blemiſh is commonly thought 
to ſtick on ſuch Rewards even after they have 
paſs'd to a third Poſſeſſor by a juſt Title; becauſe 
they were at firſt, the Wages of Iniguity. Thus 
the Feros were forbidden to bring the Price of 
Whoredom, as an Offering, into the Houſe of 
God (o). Thus when Judas brought back the 
Wages of his Treaſon, the chief Prieſts thought 
it not lawful ro put it into the Treaſury. 
And thus it is a known Proverb , that 
a Family ſeldom thrives on an ill-gotten 
Eftate. Therefore we can by no means 
aſſent to what Grotius delivers, that till the 
time of performing the Villany, the Force and 
Emracy of a Vinous Promiſe remains in ſuſpence; 
Juſt as doth the Efficacy of Conditional Pro- 
miſes till the Condition be made good, and of 
Promiſes about things at preſent Impoflible, 
till the things do really fall under our Power, 
as we have probable Hopes, they will at our 
firſt making the Bargain. But that when the 
Fact ic once committed, the Obligation then breaks 
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out, and exerts its Force, which was not at 
entirely wanting, (in as much as the thing wy, 


done by mutual Conſent,) but was only indeed 


from diſplaying its ſelf by that Vice or Defe8 with 
which it toat attended ; namely, it's contributi 
to the Commiſſion of a Sin. But ſhould we 
admit this Doctrine, the Edict of Natural Lay 
forbidding us to enter inro Covenant about un. 
lawful Matters, would be void, if when the 
wicked Terms of the Covenant on one fide were 
t in Execution, the other Party muſt by the 
w of Nature be bound to ſtand to his 
ment, What an infignificant Order would if 
be to prohibit Theft, if the Act of ftealing be. 
ing once over, the Goods were to remain in the 
Poſſeſſion of the Theif, without Blame or Dan. 
r. And that Remarque is very falſe, That 
there was not Originally wanting to the Vit. 
* ous Covenant, an internal force of obliging; but 
* that it was only kept in Suſpence upon ac- 
count of the attending Wickedneſs, till ſuch 
© time as it ceas'd to be an Incentive to Sin.For 
to give a Pact an inward ObligatoryfForce, it is 
not enough. that it be made with the Conſent 
of both Parties, but the Subje& of it ought to 
be ſuch a thing as Men have a Right and Pow. 
er of diſpoſing of at their Pleaſure. Orherwiſe 


if mutual Conſent were ſufficient to produce an 


Obligation, it would be eafie to overthrow all 
Laws, ſhould Men but enter into a Covenant 
to break them; and thus the Law of Natur 
would manifeſtly contribute to its own De- 
ſtruction. It is our Judgment then, that with 
regard to the Law of Nature, neither the Actor 
of a Villany, can by any proper Right demand 
the Wages promis'd him, nor is the Perſon who 
hired him bound to pay the Reward by any in- 
ward Tie affecting the Conſcience. And that 
therefore the Court of Natural Juſtice , does 
not think it ſelf concern'd to enquire, whether 
or no a Man has committed a Wickedneſs, gre 
#45, or to trouble it ſelf in giving him relief. In- 
deed, if the Cut-throat here, or any other Man 
retain'd for the Execution of ſome unjuſt Vio. 
lence, ſhall upon the other Parties refufing to 

y him his Hire, do him ſome Miſchief in 

evenge, no body will pitty the Sufferer, nor 
think that he has been treated injuriouſly, but 
only that he has been dealt with in his own 
way. This then we muſt obſerve, that although 
Covenants in themſelves Vic:ous, are not Obliga- 
tory by any Intrinſical Force or Vertue, not 
fit to produce an Aion in Courts of Juſtice, 
yet they have ſome kind of Effe&t upon a Man, 
who having at firſt freely conſented to them, 
refuſes afterwards to make them good. For 
they hinder him from having any Right to com- 
plain of hard Uſage, in caſe the other Perſon 
violently bring him to a Compliance, or inflit 
ſome Evil on him for his Refuſal. Ir is true 
the Law of Nature forbids, that a Man ſhould 
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forfened his Cain, by dealing injuriouſly, or 
be compelld to pay What he does 8 
owe, or ſhould be puniſh'd for denying ſo un- 
reaſonable a Demand. Bur he who agrees to 
4 vitions Covenant, does by that very Act 
quir all claim to the Favour of this Law, in as 
much as he endeavours, ſo far as he is able to 

ive another an unjuſt Power over him, And 
thoſe Evils are adjudg'd to fall very deſervedly 
on Perſons, to Which they give Occafion by 
their own Fault. For {nſtance, the Law of Na- 


tute forbids, that u Virgin ſhould be robb'd of 


that Title and Character againſt her Will; yer 
it ths once conſents to her own Diſhonour, ſhe 
has ſuffer'd indeed an irreparable Loſs, bur ſhe 
cannot complain of any Injury that has been 
done Her (p). And thus too in Common- 
wWealths, where \Duels are prohibited by Law, 


2 Man who has receiv'd a Challenge, is not 


bound ro come into the Field, though he has 
given his word to appear. Let if he freely 
mezts his Antagoniſt, and happens to be wound- 
ed in the lncounter, he cannot ſay that he has ſuf- 


ferd Wrong, or demand the Charges of hisCure. 


SGrotiur in favour of his Opinion, urges the 
Example of the Patriarch Judah, in the Scrip- 
ture (), who appear'd very earneſt and ſollici- 
tous to fend Thamar the Price of her playin 

the Harlot, To this Mr. Selden C) anſwers, 
© That in the Judgment of thoſe times it paſs'd 
© for lawful, for a Woman free from Marti- 


age, and other Reſtraints, to beſtow her ſelf 


upon a Man, without any Condition of living 
© together ; and this either Gratis, or for a Re- 


. * ward; And that therefore this Agreement 


* was able to produce a Good and Valid Obliga- 
© tion, deing made about a Matter, which if 
* not Naturally, yet was c:vi/ly lawful, or ac- 
* cording to Opinion of States and People in 
*thoſe Days. We may ſay farther,thar moſt Men 
think they ought in point of Generoſity to pay 
ſomething for the purchaſe of their Pleaſures. 
And beſides, 7uduh might nor expreſs fo much 
Care and Concern, leaſt the Harlor ſhould loſe 
her Wages, but leaſt he himſelf ſhould loſe 
his Staff: and Ring, the Pledges he had left in 
her Hands. Another Argument on Grotius fide, 


— 
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may be alledged in that Paſſage of the Roman 


Laws, what is given to a Strumpet cannot be re- 


cover d; yet not becauſe both Parties are ina 


fault; for indeed the whole Offence, as to this 


Point is on the fide of the Giver: *Tis vicious in 


the Strumpet ſo practice ſuch aProfeſſion,but "tis 
not vicious in her to receive the Fees of her Profeſ: 
ion. The meaning of which Determination is no 
more than rhis;though tomake an open Trade of 
Lewdnefs, and to own as much before the . 
diles, did not fall under the penalty of the 
Laws in the Roman State, yet all good and Ver- 
tuous Men, thought it moſt baſe and Scandalous 


to engage in ſuch a way of Life. However, - 


when Perſons had once fix'd themfelves in fo 
vile a Calling, they contracted no new Vile. 
neſs, by making the uſual Gain and Advantage 
of it. Or to ſpeak more concifely, the Buſineis 
was thus; the Romans granting Toleration to 
Courteſans, the Bargains and Contracts made 
on the Score of that Profeſſion, were in their 
_ adjudg'd to hold good and valid 
e 777 


fairly pretend to be diſpleas d with a piece of 
Wickedneſs, which has been undertaken vth 
his Conſent, and for his Service (#). Though it 
be a very uſual; and a very you Cuſtom of Prin- 
ces, to take the benefit/(in ſome Caſes) of Men's 
Treaſons and Villanies, and to puniſh the Tray- 
tors and the Villains; that the Infection may 
not ſpread by Encouragement. Of this Pro- 
ceeding, we have a very remarkable Inſtance re- 


corded by Paulus Oraſius in his Hiſtory (to), Sul. 


pit ius having been voted in Senate, a Publick 
Enemy was brought into their Hands by the 
Treachery of his own Slave; the Conſuls with a 
Wiſe DiſtinCtion, order d the Fellow to be pre- 
lented wih his Freedom, as a Reward for his 
Service to the State, and to be caſt head-long 
down the Tarpeian Rock, asa Puniſhment for 
berraying his Maſter (x). h | 
IX. The third Queſtion moved on this Head 
is, whether a Reward given for Villanous Ser- 
vice, may be redemanded or recover'd. And here 
the Law of Nature affords no Pretence for ſuch 
a Recovery, provided the Recerver has not 
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() Though in this Caſe Ovids Rule commonly holds true- 
. © Cramine dotata eſt, emeruitque virum. . 


_ brings her Portion in her Crime, and wins theHus band in the Spark. 


(0 Gen. 37. (7) De J. N. & 6. I. 5. c. 4. 
9 Did. indeed, batt 10g theſe Bargains of Injuſtice u 
ola viro mulier Spoliis exultat ademptis 5 © | 


Sola laat notes, ſola locanda vent. 1% 
Et vendit quod utr juvat ; quod uterque petebat, 
Et pretium quanti gaudeat ipſa facit. 


(s) L. 4. . 3. D.de Condiet, ob, tury. Ca 
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'Tis the Nymphs Priviledge the Spoils'to win, 
| PP ck with her Sin.) 
She ſells what — wht both invite, 

And ſets the Price upon her own Delight. 
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Que Venus ex tura eft grata duobus ; what both with Pleaſure doth alike ſupply 
Lure an Ilten vendes & . : 'Tis hard if one muſt ſell and t other buy. 1 

G Meds Amar, I. E. 10. . ; . 

1 a to Jaſon, in Ovid's Epiſtles, 2 

NS eſt, Others may blame, you muſt of force commend, 
Pro quo ſum toties eſſe coat a nocens. | For whoſe ſweet Idared ſo oft offend. 

Niſa to Mmos Metamorph. I. 8. enum Scelus boc patrieque patrique, Officium tibi fit. 


What's to my Country, and my Friends a Sin, to you's a Kindneſs ———- Senec. in Medea. 


—— — i prodeft Steins, is fecit. 
Tibi innecens ſit quiſquis pro te eft nocens 


be Gainer by a Villany 


I Seu the 482 E dt Er for you ould im your Ege be ſpotleſs] anocence. | 


&) LV. c. 18. (x) Add. Zonar. Tom. III. in 


OS eau. deceit _ 


This ſtill remains true, that a Man cannot 
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deceirfully with the other Party. In as much 
as * 1 by delivering up the thing pro- 
mis d, int 
iety of it; and this too in way of Debt, in 

Faber of a Service perform'd for him, 
Which he himſelf yalued at this rate. Now 
we know that when any thing is given, even 
gratis, all Right of recovery ceaſeth. Nor will 
it alter the Caſe to urge, that the thing was here 
_ obrain'd on an unjuſt Title, and by ways and 
Means expreſly forbidden by the Laws. For this 
1 5 cannot with an/ colour be made b 
the Ferſon who gave the Reward; in as mu 
as he voluntarily ain'd for the wicked Ser- 
vice, and when that was perform'd for him, 
thought himſelf to receive ſomewhat equal in 
value to the Price agreed upon; nor can he com · 

lain of a Villany, of whch he himſclf was oe 

rinciple Author. Indeed the I/egality of the 
Means by which the Reward was acquired, if 
confider'd in regard to the Publick Authority, 
ſhall produce this Effect, that it ſhall be in 
the Magiſtrates Power, to take the thin 
from the Receiver by way of Puniſhment, an 
f he ſees fit) to reſtore it to the firſt owner. For 
nance, if a cunning Strumpet (hall chuſe an 
unwary young Man out of a conſiderable Sum 
of Money, ſhe may fairly te obliged to refund 
| — even in the moſt vitious Bargains, ſo 

hadow of Juſtice is kept up, and the Laws o 

ContraQts in ſome ſort obſerv d. N 

But farther, fince it is accounted moſt baſe 
and vile in a Man, to demand a Reward, for do- 
ing a thing which it is his Duty to perform 
gratis, it is made another Queſtion, whether 
what we have promis'd or given for a thing 
before, juſtly due to us, may be withheld or re- 
coverd. Some anſwer abſolutely, that if we 
reſpect the Law of Nature, Promiſes of this 
kind are good and Valid, fince thoſe likewiſe 
are ſo, which we make without any particular 


Reaſon or Proſpect. Yer that at the ſame time 


whatſoever Damage is ſuſtain'd by violent Extor- 
tion, ought to be fully repair'd. Perhaps the 
Bufineſs may be more cleatly ſettled, if we di- 
ſtinguiſh whether the thing which we ſay was 
before due to us, was due upon an ImperteQ, or 
upon a perfect Obligation. If the former, our 
romiſe of a Reward for it ſhall hold good, and 
we cannot ſue for Recovery. Thus for Inſtance, 
although the Law of Humanity obliges me to 
ſet a Traveller in his Way, and though ſuch a 
7-9 of Service may perhaps coſt me no Trou- 
le; yet if I bargain to receive ſome Con. 
ſideration on that account, I may fairly demand 
the Payment, and the other Perſon cannot reco- 
ver what he thus parts with; unleſs I forced 
him to make a large and unreaſonable Pro. 
miſe, by filling his head with falſe Frights, or 
any other Stratagem of Knavery. Thoſe Pro- 


no doubt to transfer the Pro- 


miſes are likewiſe Valid, which we make to in. 
cite another to the more ready, and the more 
exact Performance of his Duty. For theſe 
for matters of free Bounty and Gratuity. pa 
if the thing was before-owing to us in a per. 
Je&# manner, and yet the Perſon who is to per- 
form ir, refuſes Compliance, unleſs upon our 
Promiſe of a new Reward, we take this Caf: 
to be the ſame, as in Engagements made throu 
Fear or Guile ; and therefore to require 
ſame way of Proceeding, If then in a ſtate of 
Natural Liberty, a Man refuſe to pay me my 
due, it is plain he does it upon Preſumption of 
his own Strength, and becauſe he believes it is 
not in my . to e him. And conſe. 
quently, it he deny to fulfil a Covenant fairl 
made without a new Supplementary Conditi 
on, he immediately gives me juſt Cauſe of ulig 
Hoſtility to reduce him. And if my preſent At. 
fairs will not permit me to engage in a Me. 
thod of War, but incline me to agree, hou 
on hard Terms; I may afterwards require $4- 
tisfaction for the Damage I now ſuffer ; unleſs 
I end the matter by an act of voluntary For. 
ivenels, Yet it quite alters the Caſe, if his 
genial did not proceed from meer Unfaithful. 
neſs and Wickedneſs, but from his being able to 
ſhew that he was exceedingly injured in the for- 
mer Covenant, to which he now demurs. As 
for the Members of Commonwealths, if they 
refuſe to anſwer an old Bargain without ſome 
additional Reward, they will be compell'd to 
be honeſt by a Courſe of Publick Juſtice. 
To this we may add the Diſtinction of the 
Roman Lawyers ( 2 in Caſes of V:tzous Service, 
whether the Fault or Wickedneſs was on the 
part of the Receiver only, or of the Giver only, 
or of both. In the firſt Inſtance, may pron an 
= rp of Recovery; but not in the two 
e). | 
X. We are likewiſe Marally unable or unca- 
ble to perform any thing, or to oblige our 
ves to ſuch Performance, about the Goods or 
Actions of other Men; which are not ſubject to 
our Pleaſure and Diſpoſal. And being thus in- 
dependent from us, we cannot by any Ab 
whether of Promiſe or of in, give another 
a Right over them, by Virtue of which he ſhould 
claim them as his Due. Hence tis a Rule with 
the Civilians (a), That in Caſe one Man pro- 


- 


& miſe that another ſhall give or ſhall do ſuch . 


or ſuch a thing, neither of them ſhall ſtand 
obliged.Which is very juſt and true, if we ſtick 
to the bare Words, and to looſe the manner of 
ſuch a Promiſe. But becauſe it ſeems inconve- 
nient, that an Act ſeriouſly undertaken ſhould 
produce no Effect, we are apt commonly to in- 
rerpret Promiſes of that kind in this Senſe, that 
the Perſon promiſing, will take care to bring 
the other Party to Performance; in whoſe Name 
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) 4d Tit. D. de Condi&. 8 
ibn. Orat. /. I receive only thoſe Adv 


chat hath been obliged with a Kindneſs, ought to make Requi 


Judge, who doth not act out of Favour to us, but as the Nece 
Alls. lait. de math. Stipulat. 


which the Law allow mez and where is the — — He 
il to his Beneſactor. But we can owe no ſuch return to 
Neceſfity of the Law direct him. 5 


he 


of ours, 
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"the third Perſon refuſe to grant the 
go not bound ro make "—_ Def; 


implied in the Nature of the Buſineſs (5). 
i 1promiſe in this manner, wnleſs a 


rene 
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he now ſeems to make the Engagement. But if fign'd his Charge, and left him wholly to his 


make a Promiſe to a Man in ſo Expreſs and own Diſpoſal. 


direct Terms as theſe, that I will endeavour to 


XI. Laſtly, I am morally incapacitated to 


revail on a third Perſon, to do for him ſo or make a Promiſe with any effect, to à third Per- 


©; 1 am then obliged to labour by all means {on, about ſuch things or Actions of mine, to 


Com-. Which another has already acquired à Right; 
Jace unleſs pethaps this other Party be — to 


ally poſfible, to move that Perſon to 
1 4p We ſay by all zeans morally 


that is, ſo far as the other Man can honeſtly wave his Claim. For he who by a former En- 


defire.me, and fo far as is conſiſtent with 
Nature and Method of Civil Life. And if in 
this Caſe, I omit nothing on my part, and yet 


this was an expreſs part of my Promi 


third Per- 


the gagement has made oyer his Right, can have no 
x left to diſpoſe of it anew. And all 


and Promiſes might be cancell'd and e- 


peſt, 1 luded wich very lictle trouble, were we allow'd 
It; unleſs to enter into new ones either dire 
6, or was the former; or any way inconſiſtent with them, 
ut as to the P 


y contrary to 
erformance. Jn this caſe therefore 


the latter Contract isdifannuld, and rendred in. 


on do ſo or ſo, 1 ire thus much, it is ma- . effettual hy che formex, or as we ſhauld rather 
e 


nifeſt that it :he third Ferſon fail, my Enga 
ment will ſtand good againſt „ 
like this, we meet with in the Roman Conſti 


tions, which decree that in Caſe a Perſon 


diſpoſes in way of Legacy, a thing which be 


long d to another Man, and which he knew ſo to 


belong 3 the Heir ſhall be obli ed to redeem 


and to reſtore it, or if it cannot be redeem'd to 

ive the value of it to the Owner. Yet certain it 
is,that my Promiſe of what kind ſoever, cannot 
lay an ww; wg on the third Perſon, nor give 
the other Man a Right of requiring any thing 
immediately from him. 


But if the third Perſon be one placed under 4 


my Governance and Command, his thi 


Addons are not accounted anothers, but. my 


own; fo far as my Authority over him extends. 


And thus far I can by. Promiſe or other Engage- 


ments effeQually diſpoſe of them, ſo as not on- 
ly to bind my ſelf to ſee the Agreement made 
ood, but to cauſe that the Perſon in whoſe be- 
balf | uanſact, ſhall as ſoon as he is accquaint- 
ed with my Pleaſure, be obliged by vertue of 
my Power over him, to perform the Condition. 
Though the common and regular way of pro- 
ceeding in theſe Caſes, is to apply to the prin- 
cipal Promiſer, and to require him to force the 
Perſon under his Care and Direction to a Com- 
pliance ; and upon the Obſtinacy and Default 
of the govern'd Party, the Action at Law ſhall 


5 * 2 * 1 


all thoſe Covenants void, which 
either amongſt th 
prejudice of che Duty and Allegiance they owe 
ts n= Sovexeigns (co.. 


Engage- ſpeak, the former hems that the latter can be 
omewhat of 


no force or ule, Hence, for Inſtance, are 
ſubjects make 


emſel ves or with others, in 


is a common Rule, chat dit abu bar the 


Precedency in time, has the. Advantage in Right. 
Not that time con 6 
make any ſuch di 
whole power over à thing being fotmeuly ſe- 
cured to one Corley, bars all othies — 
ing a Title to it aft 
nder comes to pals, that a-Seryant cannot di 
ngs or his 9 , otherwiſe than his Maſter 4 caſes, : 
to whom by vertue of a former Can 
tirely belongs. By the Roman Laws, a Slave 
could not enter into any Ohligatian, even with 
his own Maſter, beſides the genetal Obligation 
implied in that State and Condition of Servi- 
tude; and the rea ſon of this was, becauſe his 
Maſter had before a full Right over all that he 
poſſeſs t, and all that he could do to any ad - 
vantageous purpoſe. BY 


d barely n ns ſelf can 
ence ; but becauſe the 
then ſrom obtain- 
terwards. And hente too it 
ſpoſe of 


If a Man, comraty td theſe Duties, ſinll 


have deceiy'd and prejudiced-another by pro- 
miſing a thing, which cither was not his own, 
or was before otherwiſe beſtow'd and ſecured; 
he ſhall be obliged. to make good the Damage; 
, and in many Caſes, ſhall be liable-facther to 
lie againſt his Governour, unleſs he has re- ſuffer the Penalty of Cawſerggr: 


of ut. 213 / 


he 
— 


. 


- 
K . 


* 


h U L 2. C. 31. He ſeem'd to have fativied his Olligation, in amuch 2s he contributed nothing on his tide, to hiader 


the Buſineſs from bein | 
© Gramend, Hiſt. Gal TH 


{.1.V. Hethatis born under a Prince, doth originally engage his Faith and Allegiance to him; 


d whoſoever attemps ta.draw them-away, is a moſt unjuſt invader of anothersRights, nor will any ſuch Coycnant hold tod, 
being made cunttaty to the Laus and Conſtitution of the Kingdom. He that gives his Fromiſe ajinſt fs Prince, is by the 


very Att teleas'd ſrom the Obligation. , 
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Synſul, or if Mevius be 


234 Of the Laws of Nature and of Nations. Cnae. VIII. 


C nA v. VIII 
Of the Conditions of Promiſes. 


oncerning Engaments by Promiſe, this is 
C farther to be obſerv'd, that ſome are made 
purely, or fimply, and ſome under Condition; 
or that ſometimes we oblige our ſelves abſolute- 
ly to ſuch or ſuch a Performance, and ſometimes 


we ſuſpend our Oligation, till certain Clauſes 


or Proviſo's are made good. | 
II. A Condition is an Appendage added to 
ſuch Akts, as are productive of Rights and Obs 
ligations, by virtue of which their whole Force 
and Efficacy is made to depend on ſome' parti- 
cular Event, . either from Fortune, or 
from Human Pleaſure. So that to the true Na- 
ture of à Condition, theſe two things are requi- 
fite, firſt that it have the power of deferring 
and ſuſpending the force of the Obligation, and 
ſecondly that the Event expreſs'd in it do not 
as yet appear atleaſt that it be at preſent un- 
certain, as to our Underſtanding. . 
III. Hence we may conclude that thoſe addi. 
tional Clauſes ate not properly Conditions, 
(though they ſeem to be ſuch in a Grammatical 
Senſe) which refer to the time preſent or paſt. 


For Futuritirs only are dark and obſcure'to Mor- 


tal Apptebenfions, but as for things which are 
now before us, or have already gone over our 
Heads, we have uſually a clear Knowledge of 
them; and therefore they can include no pow. 
er capable of ſuſpending our Aſſent. And there- 
fore it is given as a Rule in the Inſtitutions (d), 
that Conditions which regard the time preſent, 
or the time paſt, as ſuppoſe I ſhould ſay, I will 
give ſuch or ſuch a thing, if Tittius bad beer 
ill alive; do either 
immediately cancel and annul the Obligation, or 
elſe do not put it off at all, nor hinder it from 
being Pure and Abſolute. For if the things an- 


nex d for Conditions, are not as they are ſuppo- 
ſed to be, the Engagement is to no purpoſe ; but 


if they are ſo, the Promiſe is Valid as ſoon as 
it is made, and begins abſolutely to olige. Yer 
here it muſt be obſervd, that a Condition 
regarding the time preſent, or paſt; may be ad- 


_ ded to an Obligation, in caſe, both or either of 


the Parties tranſaQting , be uncertain of the 
thing. And Promiſes of this kind ſeem to im- 
ply a Convenient ſpace of Delay. In as much 
as nothing can be demanded by vertue of them, 
until it thall be made clearly apparent to the 


Promiſer, that the matter inferred as a Conditi- 
on, has really happen'd ; and the Proof of this 


muſt neceſſarily take up ſome time. For In- 
ſtance, a Man unskill'd in Hiſtory, may be 
drawn in to promiſe Another Perſon ten Pounds, 
if Ceſar ever paſsd the Rhine. Now here 


Pure. 
falſe, the Promiſe ſhall paſs for a Jeſt, and con. 


before the Sum can be claim'd, it tuſt 
be made evident from the Authority of 
Creditable Hiſtorians, that ſuch an Adventure 

was actually perform'd. Again, if I promiſein 
this manner, I will give ſo much Money, in 
* caſe Mæviut who is travelling abroad be Kill 
alive; the other Perſon can then only require 
the Money, when I have receiv'd certain Aſſu. 
rance of Mæviurs Life. But if we take a 
cloſer view of theſe Matters, we ſhall find that 
the above mention'd Promiſes, and the reſt of 
the ſame Nature, ought to be interpreted in this 
Sence, I will give you ſo much , you prove to me 
chat Cefar paſs'd the Rhine, of that Meviuc 
the Traveller is now living; and thus they be- 
come truly Conditional; but then the Cordition is 
not the truth, and certainty of the preſent, or paſ 
Act confider d in themſel ves, but the fature Proof 


of it to the promiſing Party. It is certain there 


fore, that if the truth of the Matter inſerted, 
was known on both fides, and the Perſons were 
in earneſt, the Promiſe is not Conditional bnt 
Again, if both knew the matter to be 


ſequently produce no Obligation. If a farure 
"thing be added which they knew muſt infalli- 
bly come to paſs, or ſuppoſe, if the Sun riſe 10 
Morrow, tis generally agreed, that ſuch a Clauſz 
ought not to be reckon'd a Condition; in as much 
as the future event being already known to be 
moſt certain and neceſſary, does not delay the 
Obligation, nor hinder ir from taking place this 
very Inſtant. Yer becauſe we ought not eafily 
ro preſume that the Clauſe is added for no rea- 
ſon, it is worth while to conſider, whether in 
ſuch a Promiſe, the Particle / be not put for the 
other Particle when; ſo that the Engagement 
ſhall not be Conditional, but only made tor a 
day hence; as ſuppoſe, ſo I will give ſuch or 
ſuch a thing to norrototoben the Sun 
riſeth, ha | 
And thus we find that every Condition proper. 
ly ſo call'd, includes ſomewhat which is at pte. 
ent uncertain, at leaſt to one of the Parties, be 
tween whom the Buſineſs is tranſacted; and 
the Obligation remains in ſuſpence, till the 
thing ſhall hereafter come to paſs, or ſhall be 
demonſtrated by {Food Evidence, to have alres- 
dy happen'd. When the Condition appears true, 
the Obligation begins to have a pure and abſo 
lute force; if the Condition fail, the Obligation 
expires with it. 
V. Conditions are commonly divided into 
Poſfible and Impoſſible. The former are ſuch 33 
make an Obligation depend on ſome Event, which 
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(4) F. 6. de Verb. Oblig. 
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| happen. And are a- 
-2in ſubdivided into Caſual, Arbitrary, and Mixt 
65 A Caſual Condition is ſuch as depends, ei- 
ther on the pleaſure of a third Perſon, not ob- 
noxious toour Power and Authority, or elfe on 
meer Chance and Fortune in reſpect of us; as 
ſuppoſe in ſuch a Promiſe as this, I II — 
ten Pounds if Cains marries Titia; or if it don't 
rain within theſe three Days, &c. an Arbitrary 
Condition is Tuch as depends as to its being or 
not being on the Will and Power of him, to 
whom a Promiſe is mide under that Limitation 
(f). Bur ſhould a Condition be annexed, de- 
pending on the Pleaſure of the Promifer, the En- 
1gement would be infignificant; as if one 
eld ſay, I will give you ten pounds if I think 
ft. For the Sence of ſueh a ſpeech amounts to 
no more than this. I make you an abſolute Pro- 
miſe that at preſent, and hereafter roo, it ſhall 
be at my Choice, to promiſe abſolutely or not. 
And therefore the other Party can hence acquire 
ho Right, unleſs the Offer be afrerwards impro- 
ved to à full and perfect Engagement; fince 
the Condition here mention'd may be perperual- 
Iy ftopt, or eladed by the Promiſer. So that tis 
2 very good Rule in the Roman Law (g)), what 
is perfecty in our Power, SL not to be con- 
Nt 


may Naturally or Moral h 


founded mith,or thrown amongſt matters of Chance 
and Accident. If the Condition be indeed in 
the power of the Promiſer, and yet ſuch as he 
is not able or is not williug always to elude,ir 
muſt be enforced by ſuppoſing a particular 
time, beyond which it cannot be deferr'd 5 as if 
I fay, 1 wil! give you ſuch a Summ of Money if 


I marry, tat is, when I marry, — © 
From what has been hitherto offer d, we may 


be able to explain more accurately, the Aſſer. 
tions of Grotizs (h) upon the ſame Head. He 
fays, That if the thing promiſed, be not at pre. 
ſent in the Joe of the Promiſer, but may be 
hereafter, then the Strength and Efficacy of the 
Promiſe lies in ſuſpence ; for it muſt then be 
ſuppoſed to have been made conditionally, that is, 
in caſe the Promiſer ſhould have it in his Power. 
= Now this Rule we allow to hold good, provi- 
= ded that the other party knew the thing not to 
beat preſent in the power of the Promiſer. For o- 
therwiſe it looks like Knavery, when a Man ex- 
_ an abſolute Promiſe, which ſhall begin to 

ind immediately, to put him off with a Condi- 
tional one, which cannot take place till hereaf- 
ter. He adds, if the Condition whereby the thing 
promiſed, may be brought into our power, be it 


ä 


Now this is not purely at your Pleaſure; fot the 


ture of 


ſelf in r.(*)we are obliged to do whatever 
1s morally fs and juſt, for the Performance fit. 
That is, if I promiſe you any thing, which at 
prevent ir is impoſſible to me, but may by m 
ains and Care be hereafter rendred poſſible, I 
am bound to uſe all my Endeavours, that I 
may become able to diſcharge my Engagement. 
For Inſtance, a young ſtudent in the Law, pro- 
miſes. a Man to plead all his Cauſes in the 
Court, if he arrive at any good skill in his pro- 
feſſion. Here according to Grotiurs Rule, the 
Student is under an Obligation to ply his Buſi- 
neſs with his utmoſt Strength and Diligence. ; 
that he may make himſelf fir for the Barr. But 
this will not hold unleſs the Perſon Promiſing , 
has expreſly declared or given fair Preſumption, 
that he will ſer himſelf in earneſt to the acqui- 
ring ſtrength for the Performance. Otherwiſe the 
Condition may be delay'd in inſinitum We may 
obſerve too,thatGrorizs here uſeth the Trem. Co. 
dition Poteſtativa, quite contrary to thatSenſe, in 
which we have above defined it; hemakes it to 
be in the power of the Promiſer, we in the 
wer of him to whom the Promiſe isſd irected. 


4 Laftly, a Mixt Condition is that, the fulfil. 


ling of which depends partly on the power of 


him, who receives the m—_— and partly on 


Chance; as thus for Inſtance, I will give you a 
Sum of Money, if you marry ſuch a Gent lemaman. 


„„ 
. 


Gentlewoman may refuſe your Suit, or die 
before the Match is mmi d. * _ 0 
We have only this to add, that a Condition 
is then look d upon as perform'd, hei the o- 
ther Party concern d, does himſelf hinder it 
from being performed (). 
V. Inpoſſible Conditions, are either Naturally 
or ar fo; that is, ſome matters by the Na- 
things cannot be done, others by the Laws 
ought hot to be done. Such Conditions annex d, 
eſpecially if both Parties knew them to be ſuch, 
do N to the plain and ſimple Coſiſtrutti- 
on of the Words, render the Promiſe Negative, 


and therefore Null (t). In Buſineſs tranſacted 


8 2 who live « 5 fare +, e Li-, 
ty, a Condition naturally impaſſible, does plain- 
ly jar that the whole thing is Void. Only 
with this difference, that to deny ſome Re- 
2 in ſuch a round about way, by making 
the Anſwer run affirmatively, but clogg'd with an 
impoſſible Condition, is uſually rec kon d with 
an Affront; when à plain Denial might not 
have been taken ill (/). And as to this Point 


1— 


0 Vid. I. un. S. 7. C. de Cadncis toll. . 


b) L 2. c. 11. S. 8. 


(*) Si conditio ſit poteftativa, 


— — 
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wiſe calfd a Promiſcuous Condition: S. 11. D. de condit & demonftr 


) Which is like emonſtrat. OOO 
8) Vid. I. 7, princ. D. de contrah. emptione. I. 8. D. de Obligat. & Aion. I. 17. I. 108. S. de verb. oblige 


i) Vid. I. 50. D. de Contrah. empt. | 


&) Vid. l. i. S. 11. l. 31. D. de oblig, & aft 


(!) When Anti ade: (in Corn. Ney. I. 1.) Summon'd the Lemnians, to yield up their Ilind to the Athenian Power, they 
auſ ver d in a ſcoffing Manner, that they d then ſurrender, when the North-Win (which was directly contrary to Athens) 


vita, that is, brought him from home to Lemnos. 


— 


, # 


ay 


The General took no more notice, but ſailing by them, polſeſs'd himſelf of Cher Jus, and there fix'd his Seat and Com- 
4 . n . and dai rd * 1 - 
y carried him, Tn, 


and; and ſoon after return'd to Lemnzs, whither now the North-Wind direct 
now Athens but Cherſoneſus. The Inhabitants now daring 


(a he (aid) not being 


to make Refiſtatice, fairly qui 


he Iſland ; but it was non dit d ſecunda tunk adverſariorum capti ; not won by the force of their Word and Logagement,, 
th the good Foctune. of their Enemy Such was the Promiſe of E/digiter, e 
* Romiſh Religion; which we find Grainond, Hiſt. Gal. I. 16. p. m. 7 08. 


made to Mapbed Barberini, about profeſſing 
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if the Condition be morally impoſſible, the 
Caſe is the ſame, fas if it wete naturally fo. 
Should the other Party of this vile Con- 
dition, and actually fulfil it, how far he may then 
claim the Performance of the Promiſe, is eaſily 
to be gather'd from the —— Chapter. 

In Commonwealths, Proviſion may be made 
by Civil Ordinances, that in a Promiſe utter'd 
under a Condition naturally impoſhble, eſpeci- 
ally if che Party to whom it is directed, knows 
not that it is impoſſible, the Condition ſhall be 
Null, and the reſcued from the Cheat and 
Delufion. As for thoſe Pats and Promiſes, to 
which vitious Conditions are annex'd, the Laws 
of all Countries moſt wiſely declare them void; 
leaſt the Contracts of private Men ſhould tend 
to the Subverſion of the Publick Eſtabliſhmenr. 
And thus the Raman Laws, diſannul'd all im- 

Mble, Vile, or Jeſting Conditions inſerted in 

ills ; becauſe it was thought moſt abſurdly 
unreaſonable, that Men in a Buſineſs, ſo v 
ſerious and grave, ſhould be put upon wi 
rrifling and impertinent Clauſes (m). 

VI. If in Promiſes, mention be made of a cer- 
tain Place, without mention of a certain time, 
it is taken for granted, that ſo much time ſhall 
be allow'd for performing the Promiſe, as will 
ſerve to bring a Man conveniently into the 
place of Action (). 1 


VII. But in caſe a limited Time be ue 


added, this will cauſe that the Obligation 


not exert its effect till ſuch a ſpace be expired; 
or that na demand ſhall be made before the ap- 
pointed Day. 


VIII. It may be convenient in the laſt place, 
to examine in what Points theſe Conditional Pro- 


a to 


— — 
miſes differ from Pall, and in what Points th 


may be reſembled to them. In this then both 
thoſe kinds of Engagements ſeem to agree, that 
as the former do not bind, unleſs the Condition 
be made good, ſo the latter, when one Party 
forbears to perform the Articles, do by no means 
oblige the other. And hence it is a common 
Remarque, that the particular Heads of a Con- 
tract ate in the manner of ſo many Conditions, 
Some indeed make one Exception to our Rule 
about Pacts; that in caſe any Article ſhould be 
added, not for uſe, but perhaps out of Gallan- 
try or Compliment, the Non-performance of 
ſuch a matter ſhall not releaſe the other Part 
from his Obligation. But as little Indulgence as 
poſſible, ſhould be granted to this Exception 
as well leaſt Men ſhould abuſe ic by applying ir 
to the Principal Articles, as becauſe it is not to be 
preſumed, that Perſons would clog a ſeriousCove- 
nant withClauſes tend unnecellary(o), 

Promiſes under a Poteftative or Arbitrary Con- 
dition, do in this agree with Pats, that in both 
a Man muſt perform ſomewhat on his fide 
before the claim, the Promiſe or the Bargain of 
the other Party. But in this they differ, that in 
the former, the Perſon promiſing does not think 
it much his Intereſt, whether the thing be per- 
form'd or no; at leaſt he does not intend to 
oblige the other Party to a Compliance, but 
leaves him to uſe his own Pleaſure. But in 
Facts, as the reaſon why I have undertaken any 
Performance , is the proſpe& of ſomewhat 
to be done for me by the other Perſon ; fo if he 
fail in his Part, I am not only releas'd at preſent 
from mine, but I may oblige him by force to 
ſtand to the Agreement. | 
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(n) Thus Eumolpus's will runs in Fetronius, let all thoſe to whom I have given Legacies (beſides my Children) receive them 


upon theſe Terms and Conditions, that they cut my Body in pieces, and eat it amongſt them before the People. Of the 


ſame kind is Tireſias's merry Story in Horace, I. 2. S. 5. 
Me Sene quod dicam fattum eft ; anus improba Thebis, 
Ex teſtamento fic eft elata Cadaver, | 
Unfum olev largo nudis bumeris tulit heres. 


Which place the Scholiaſt thus — the old Gentle woman 
ders to the Grave ; with this pleaſant thought, that ſhe might at leaſt flip from him 
no ſhe was dead, though he had ſtuck ſo cloſe to her _ 


Body naked, well oil d upon his Shou 


See more on this Point in the Civilians, on Tit. D. de 
Vid. I. 78. print. 1.137. S. 2. de Verb. Oblig. 


Gramond, (Hiſt. Gall. I. 16.) obſerves of the ſecret Articles of 


: 


| Scilicet elabi ſi poſſet mortua Credo 


orderd by Will, that her officious Heir ſhould carry her | 


her Lite, that fhe could never before eſcape his Importunity. 


Inflitution. See likewiſe 1. 8. D. de uſu & habit. 
between Charles the Firſt, when Prince of 


N 
00 
Mo and Henrietta of Bourbon, that they were * Chriſtian King in Compliment to the Court of Rane; nci- 


ther Party imagining, that they were intended to be 


ICY 


of 


Of the Miniſters in general, or 


* 


T is very uſual for us to confirm and ratiſie 

Pads and Promiſes, not immediately 1 — 
ſelves, but by ſome Agent or Proxy. What 
Rules are to 
is now our Buſineſs to explain. This then is 
certain, that a Man is ob/iged, not only when he 

makes known his Conſent to the Perſon, to- 
wards whom the Obligation is directed, immedi- 
ately from his own Mouth, but alſo when he 
fignifies the ſame by another Man, whom he 
has impower'd to tranſact on his behalf. The 


" cn Fw — 3 2 2 V . 8 | 5 4 % 3 
Laws of Nature and of Nations, 23 
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Cuar. IX. 


A gents concern d in contracting 
Obligations for other Men, ES 


obſerv'd in ſuch Proceedings, it 


Agent in ſuch an Affair is to be look'd on as a 


kind of Inſtruments! Cause; in as much as he 
nor only does all by another's Authority, bur 
likewiſe acquires no proper Right, brings 
no Obligation on himſelf, referring to the 
Perſon with whom he is appointed to treat ; but 
obtains a Right only for rhe Perſon who has 
employ'd him, and to him indeed, he ſtands 
under an Obligation to manage his Concerns 


with Honeſty and Faithfulneſs. For thoſe ARti- 


ons of another do produce an.0b/igation or 4 


Right in us, and are conſequently to be eſteem'd 


ours, for the performing of which we have in. 
veſted che other Perſon with full Power, and 
have openly profelsic 
them for our own. | But before a third Man 
can treat to any effect or purpoſe, with ſuch a 
Perſon, 'tis neceſſary he be well aſſured, that 


that we will acknowledge: 


we have choſen and conſtituted him the Inter- 


preter of our Will, and that we will account 
whatever he acts, as perform'd by. our ſelves 


II. Now we are wont to depute another to 
Covenant in out Name, either by a general Com- 


miſhon, impowering him to do whatever he 


bind my Agent, not to recede 


thinks moſt convenient for qur Affairs; or by 


an Expreſs and limited Form, preſcribing him 
both the Subject and che manner of his pro 
ceeding. In the former Caſe, I ſtand obliged 


by whatſoever he has concluded about the Buſi- 


nels in hand, Honeſtly Or Bond fide. Ir is ne- 
cellary to add this-Reftrition; for he cannot 
bind me by what ha does treacherouſly, and 
ee a knavilh Deſign of circumventing and a- 


me. In as much as when I confer'd ſuch 


Authority upon him, I muſt be thought to have 
ſuppoſed his Integrity, as an eſſenti 


* 


18 * nnn ; 


. 
— 


1 Condition. 


1 


Nay, the acting bond fide,or uprightly and faith 
fully implies this farther, that Ghar the Subſti- 


tude performs, ſhall not derogate from the 


Honour and Advantage of his Principal; at leaſt 
ſo far as the preſent Poſture of things will bear. 


For to be ignorant of theſe Points, is almoſt as 


groſs a Faulr, as open Diſhoneſty. The ſame 


muſt be ſaid of thoſe blank Papers, with our 


Names ſubſcribed ar the bortom, which we 
often deliver to our Agents to be filPd up, and 
rurn'd into Inſtruments of Obligarion. Theſe 
ſhall not bind us at all, if any matters be inſer- 
red in them, as are diſagreeable to the Nature 
of the Affair given in Charge, and ſuch as we 
cannot be preſumed to have conſented to (). 
If I deputea- Man with limited Orders, he 
cannot lay an Ob/igation on me, beyond the 
Bounds of his Inftru&tions. g 


If an Aſſent be ſent with 4 double Commiſſi. 


on, one open to ſhew the Perfon, with whom 
he is to tranſact, the other Secrer, 2 
what Steps he ſhall take, and how far heſhall 


proceed; it may be made 2 Queſtion, whether 


the Agent ſhall ohe his Principal, if he exceed 
his private and ſecret Orders, yet ſo as to keep 
within his h Commiſſion; where the Affirma- 


rive fide ought to be maintain d. For by my 


open Inſtrattions, I bind my ſelf to the third 
9 [n the Contract is made, that 
will rat make what my Age 

ſhall conclude on. And jen | bf 


Terms; in which Point if he tranſgreſs, he 
ſtands accountable to me, for fo much as I loſe 


by his Miſmanagement. But J am till tied to 


perform to the third Perſon, what was thus 
— in my Name. For otherwiſe there could 

no mannet of Safety in 2 Commi- 
ſhoners, it being ever to be fear d their /e. 
cret Directions ſhould differ from their open 


Potoers; neither could there be a more ſpecious 
Pretence made uſe of, to overthrow all Affairs 
tranſacted by Mediation, and to deceive and a- 
buſe Men with vain Treaties (7). But it muſt be 


obſery'd, we ſuppoſe here, as in the former 
Cafe, that the Agent when he thus tranſgreſſes 


the Bounds of his Private Inſtructions, did it 
not out of a diſhoneſt and Treacherous Defign 


1 0 | Aa 2.4 p< > mand F 4 


ee See likewiſe. L D, quod .. 

E Len amo ieee ed Chex i 
covfuge the 

egos por ion, aud ſo brought it to 
to eſect the Patriarch, and to diſpoſe of the Honour to a Son. 


It 


Principlesare deduced moſt of the Divifions, 


The Patriaroft|Frypts being avcuſed of cxtream ignorance, 
yr age) 3 Name ina fair — — before 00 


Y Vid. Memoires touchant les Ambaſſadeurs. 5. $82. 383. 38 8.—— 


and as one tha 
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oy. ſecret Orders 1 


m ſuch poſitive 
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238 Of the Laws-of Nature and of Nations. Crap. IX. ? 


TIL. If we make uſe of a Deputy in tranſ- 
mitting a Promiſe to another Man, and the 
perſon imploy'd, happen to die before he have 
declared our Propoſal to the other, or obtain'd 
his Aſſ:nr, it is plain the Promiſe may be re- 
voked. For my expreſs Will in this Caſe, was 
to contract an Obligation by the Words of this 
Perſon only intruſted with the Affair. 
And therefore although he may have declared 
his Meſſage to a third Man, whence it may come 
to the Ears of the Party, to whom it was di- 
reed, yet this way of communicacing the 
matter, can lay no Tie upon my Conſcience. 
For it was neither my Deſign in the leſt to 
render my ſelf obliged, by the means of this 
third Perſon, nor is he ſo fully acquainted with 
my Will, as to give another any good Aſſurance 
f it. But the Caſe is otherwiſe, as to a Bearer 
whom [I intruſt only with Letters of mine, ex- 
wefling my Pleaſure to a Perſon at a Diſtance. 
hough the Bearer die before he reach the 
Perſon, and the Letters are delivered by another, 


yet this is no hindrance to the contracting of a 


hrm Obligation. For here the Letters, and not 
the Bearer are the inſtrumental Cauſe of the 
Engagement; and ir fignifies nothing to either 
of the Parties concern'd, by what hands the 
Deeds were convey'd and preſented () 

IV. On many other accounts there is great 
difference, whether a Man act by my Depurati- 
on purely as a Meſſenger, and a Bearer of my 
Opinion and Pleaſure, or as an Agent and Me- 
diator, with a Liberty of inerpoing his own: 
Judgment, in ſome Points the Buſineſs. 


hich Grotizs thus expreſſeth in other Words, 
whether the Perſon be pitch'd on 40 ſigniſie the 


Promiſe I make, or whether be be Aut horia d to 
make the Promiſe himſelf. In the former Caſe, 
if I revoke my Promiſe before it. have been ac- 
cepted by the other Party, my Revocation ſhall 
ſtand good, although the Meſſenger being un 

acquainted with ir, ſhould go on in. fignitying 
my firſt Reſolution (t). But if a Man AQts for 
another in the latter way of Deputation, un- 
leſs the change of Mind be notiied to him, it 
ſhall be Void, and his Principal 
liged, if he proceed to ſettle the Buſineſs, as he 
was at firſt commiſſion d. For the Principal 
when he choſe to offer his Promiſe by ſuch an 
Agent, lodg d the obliging Power in his Peron, 


not in his Poctet; that is, he intended him not 


barely for the Meſſenger of his Purpoſe, but 
for one that ſhould employ his own Judgment 


as well as his bodily Service in the Affair (4). 


ſhall ſtand ob. 


The ſame Diſtinction the Civiliant apply to 
the Queſtion, whether a grant ſhould hold 
good, in caſe the Donour die before it be a 
red. Which they affirm, if the Perſon depu. 
ted to carry the Grant, were of the former kind 
becauſe chen nothing would be wanting on the 
Donours parr, Bur they deny ir if the Agent 
was of the latter ſort; becauſe the Donour 
did not fully make the Grant, but only orderd 
it to be made; ar had not yet actually offer d 
the thing, but only given Commands for its be- 
ing offer d (to). | | 
V. As we may declare our Conſent to an 
Engagement, by an Agent or Miniſter, ſo it is 
a farther Queſtion, whether a third Perſon may 
accept in our behalf, a Promiſe made to us by 
another. And here the Diſpute is not about 
thoſe Perſons whom we have commiſſion'd to 
makes Acceptance in our Name; for what we 
do by them we are ſuppoſed to have done our 


ſel ves, and when we have intruſted a Matter to 


another Mans Pleaſure, our Will and Conſent 
is included in his. Bflt the Doubt regards only 
thoſe whom we have not in this manner au- 
thorized. And here Grotius (2) obſerves, © That 
* weought to diſtinguiſh,wherher he who makes 
us a Promiſe on behalf of a third Perſon, does 
* addreſs and bind himſelf immediately to us, 
© or whether he — directly to the abſent 
* Party, and uſeth us only for Witneſſes of the 
Akt. That is, whether the Words run thus, 
I promiſe you that I will give Seius ſuch a thing, 
and you are Witneſs of this my Reſolution. In 
the former Caſe according to the Natural Senſe 
and import of the Promiſe, - fo ſoon as 1 have 
accepted it, I acquire a Right of taking care 
that the thing mention'd, be transferr'd to the 
third Perlon, if he too will accept it; ſo that 
the Promiſer in the mean time cannot revoke 
his Engagement. Vet he to whom the Promiſe 
was immediately directed, may remit it before 
the third Man has declared his Acceptance. The 


Promiſe then ſeems on the whole, to amount to 


this, I. give Seius ſuch à thing, if you pleaſe. 
And conſequently it is in your * 15 22 
whether you will transfer the Promiſe on Seins, 
or whether by. refuſing the Offer, you will 
hinder it from coming to him by your Means. 
And this is all you can do; for if I am abſolute- 
iy refolv'd to conter the Kindnefs, I may per- 

orm it without your Mediation or Aſſiſtance. 
But if you declare your Approbation of thePro- 
poſal, I am not then at liberty to repent, before 
the matter had been made known to Seius ; and 


— — _ _ W U 


) Comp. I. 4. D. de manumils. uindi t. 


5*⁵ Grot, J. 2. C. r. S. 17. 
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. I. 15. D. mandati, Comp. J. 17. D. 4 Offic. preſ. & Caſtal. ad 1. 65. D. — . capun. de_-reauncidt, id 


Yet ſee Zeigler on Grot. I. 2. C. T7 where he delivers it as bis Judgment, 


Sentence. 


oat 


a Perſon thus adding by a Commiſfion,can bri 

cs he bath been at Gnce: the: — in/exe- 
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if he joyn his Acceptance to yours, the Promiſe 
ſhall by the Law of Nature be good and va- 
lid. Indeed the Roman Laws declared all thoſe 
Stipulations to be Null, which were made for 
the benefit of a third Man, without having a 
Penalty annex'd ro them. And the reaſon th 
gave for their Judgment is this, that the origi- 
ginal deſign of inventing Srrpulations, was to 
enable a Man to obtain ſomewhat for his own 
Advantage; whereas if the thing promiſed be to 
ſs toa third Man, he who obtains the Pro- 
miſe, does not ſerve his own Intereſt,nor is him- 
{elf concern'd in the Gain. But if I make a 
Penal Stipulation, that is, if I procure ſuch an 
Engagement as this, Unleſs you give Seius an 
k Hundred Pound, you ſhall by way of Puniſh- 
* ment pay me Fourſcore, I then acquire thus 
much Right ar leaſt, that if you do not make 
20d the firſt Sum on my Friends account, I 
can demand the latter on my own. This Rule 
of the Roman Courts ſeems to have been intro- 
duced for the leſſening the Number of Suit. 
For the Judge might well rebuke the Importu- 
nity of ſuch a Complainant, who ſhould give 
him and others a publick Trouble, without be. 
ing himſelf concern'd, or intereſt'd in the Affair. 
And though ir cannot indeed be ſaid to be no 
Advantage to us, when by our Means we de- 
rive a Benefit on a third Perſon,in as much as we 
thereby oblige him to a grateful Senſe of our 
Servicez yet it was thought very Improper, to 
grant a Man an Aion the recovery of a 
thing in anothers Name, which that other 
Party could not demand in his own; and conſe- 
quently to give a Man the Priviledge of pur- 
chafing the Friendſhip of a third Perſon, at the 


But in the other Caſe, when the - Promiſe 
runs after this manner, I engage, or I declare be. 
ore you, that I will give Seius ſuch a thing, if 
you are not Commiſſion'd by Serz# to accept the 
Otter, your Agreement to it will have no Force 

or Vertue; you neither acquire a Right for 
your ſelf, nor for Scias, who does nor acknow- 
= ledge your Ac for his own. And therefore it 
= [ignites nothing, whether the Witneſs here yield 


ost directed to his own proper Perſon. And the 
Fromiſer, in as much as Sezvs obtains no Ri 
by the Witneſſes Acceptance of the Propoſ#, 
may revoke it without Injury; though not 2l- 
ways without a breach of Conſtancy and Trith. 
VI. It is farther certain, that if any Offæ be 
made to a Perſon yet living, by Letter, 
er or the like, and he happen to die 
has accepted of it, his Heirs cannot a ; 
tor him ; and conſequently that ſuch : Fromiſe 
may fairly be revoked. For the Promſer ſeems 
WPlainly to have referr'd the Acceprice to 
hoice of the Deceas d Party, not 9 his Heirs. 
Nor is he preſumed to have thouglt of this Ac- 


his Conſent to the Promiſe or not; fince it is 


to the 


cident, or to have been willing thar his Pro- 
miſe would ſtand good upon fuch a Suppoſition. 
We ar2 often inclined to make a Grant to a 
Perſon, to be afrerwards by him transfer'd to 
his Heirs, which we are by no means difpoſed 
to give to his Heirs immediately; it being a ve- 
ry material Point to conlider, on whom we 
beſtow our Favours (). 

VII. It may in the laſt place be enquired , | 
whether a Man can add a Charge or Barthen 
to his Promiſe, aftet the Words have been once 
deliverd. For that he may before annex what 
Conditions he pleaſerh, is true beyond Diſc 
—— This then may be done, ſo long as the 

romiſe is not yet perfected by Acceptance 
nor made irtecoverable, by the plighting of 
Faich for his Performance. For the other Party 
before he accepts of the Proffer, can acquire no 
Right to it; and therefore in the mean time, as 
the Promiſer may, if he thinks fir, utterly with. 
draw it, ſo he may load and clogg it with new 
Conditions. But when a Grant is compleated 
by the Act of both Parties, no farther Terms can 
be annex'd to it (g). | 

*'Twill be ask'd, what if the Burthen be added 
for the fake aud benefit of a third Perſon ; as 
ſuppoſe I ſay, /e give you ſuch à Sum of Mo. 
"Y, provided _ engage 10 maintain Seius a 

ear at the Univerſiiy? We anſwer, that he 
who binds hinſelf under this Burthen, may re. 
call it ſo log as Seius has hot yet contirm'd the 
Promiſe 7 his Acceptance; before which it 
does not of Right belong to him. 
VIII. The moſt general Diviſion that can be 


applied 0 Pas, ſeems to be this, all of them 


create a Light, but in ſome that Right extends ir 
ſelf to ne common uſe of Mankind, in others 
it is ligited to the particular Benefit of certain 

Perſors. For the Life of Men would have 

proval too plain and ſimple, had they not to 
the Ordinances of Nature, added their own In- 
ſtirftions ; by means of which their Proceedings 
wee regulated, not only with more Convenience 
bat with moreComlineſs and Grace. Of this latter 
Und, the Principal are, Speech or Diſcour ſe, the Pre- 


priety, and the value of Things, the Sovereignty 
or 


Command; all which preſuppoſe ſome Uni- 


verſal Pa, tacit or expreſs, by Vertue of which 


of have been tied up to certain Forms and 
Rules. And the introducing, and ſerling of theſe 
Engagements, was what Nature her ſelf, ſuppo- 
ſing the increaſe of Mankind to a grear Number, 
directed and adviſed ; as conducing in the high- 
eſt degree to the Peace, and to the Ornament 
of Human Life. Having therefore finiſh'd our 
Enquiries about Covenants in general, we will 
proceed to examine theſe Inſtirutions, to diſco. 
ver on what Pall they are founded, and what 
4 ts of the ow _ N — as —_ 95 
alr term'd ical or iti 0 
— 4 them. wy | 
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() Vid. L 191, D. de reg. juris. 
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(4) Vid. I. 4. c. de dnat. que ſub. mods. 
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Of Speech, and the Obliga tion which attends it. | 


be a ſufficient Argument; That he 

only of all Living Creatures is en- 
dued with the power of expreſſing his Mind to 
Others by Articulate Sounds: A Faculty which, 
abſtrating from this Social Condition, we can- 
not conceive to be of any uſe or advantage to 
Mankind. Tis well obſerv'd by Axiſtotle, 
(a) Nature doth not bing in vain; and Man i the 
only Animal whom ſhe hath inveſted with the pri- 
vilege of Speech: Not ſuch as conſiſts in the bare 
repetition of borrow'd Sounds, like the Talk of 
Parrots 3 but ſuch as is join'd with a Senſe and 
Underſtanding of what the Words import. By 
means of which one may be able to teach ano- 
ther; one may in the moſt convenient manner 
command another, and the other apprehend his 
Commands; without which aſſiſtance, there 
would ſcarce be any ſhadow of Society, Peace, 
or Diſcipline among Men; or at beſt, ſuch on- 
ly as would be in the higheſt degree rude and 
unpoliſh'd. For (as the Philoſopher goes on,) 
Voice (or a certain kind of Inarciculate Sound,) 
& no mere. than an indication of Pleaſure and Pain, 


HAT Man was deſign'd by Nature 
| for a Life of Society, this alone might 


and is therefore to he found in other Animals, Na. 


ture having in them proceeded ſo far, as to giue them 
6 ſenſe of what us. agreeable, or diſtaſteful ; and an 
ability of ſignifying, in ſome. ſort , theſe Affetions 
among themſelves. (Whence it appears, that 


the Sounds utter'd by Brutes , of whatſoevet 
kind, are determin'd by Nature, not by Cuſtoni 


and Inſtitution , lik: Human Diſcourſe.) But 


Speech was given to ſignifie farther what was uſeful 
or prejudicial 3 juſt, or unjuFt : It being the Preroga« 
tive and Property of Men, above their Fellow Crea- 
tures, to bave a ſenſe of Good and Evil ; of Fuſtice, 
and Injuitite, and the like; ſince from their Society 
and Communication, proceed the united Bodies of Fa- 
milies and Commonwealth;, (b) And ſince that 
Want and Weakneſs which particular Men lie 
under, may by the aſſiſtance of others be con- 
veniently remov'd, and yet another cannot ap- 
ply himſelf to my aid, unleſs he ficſt underſtand 


what I deſire ; which he may do moſt readily 


by ineans of ſome Signs and Tokens, and eſpe- 
cially by Articulate Words; therefore, that the 
moſt uſeful Inſtrument of Human Life may du- 
ly obtain its End, in uniting Men in Society; 
and leſt by the abuſe of Speech, Man ſhould 
be rendred leſs ſociable, than if he were dumb, 
or ſilent, it muſt be ſuppos d a Precept of the 
Law of Nature ; That no man deceive another by 
thoſe Signs which bave been inſtituted to expreſs our 
Meaning and our Thoughts. 

IT. Now, to trace this Point from its firſt 
Head; we muſt underſtand, that the nature 
and ability. of choſe Objects which affect our 
Senſes, is ſuch, as not only to give us notice 
their own 
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N Of the Laws of Nature and of Nations. Cnae. L 


afford our Reaſon an opportunity of attaining. 


the Knowledge of other things. And this, ei- 
ther becauſe there isa Natural Alliance and Con- 
nexion between thofe Objects and the Things 
with which they thus bring us acquainted ; or 
| becauſe Beings endued with Senſe and Under- 
ſtanding, have, without this Natural Relation, 
fix'd ſuch Notions upon them, as to make them 
capableof repreſenting continually the Images of 
certain Things to the Mind.. Hence ariſeth the 
diſtinction of Sigxs into thoſe which are Natural, 
and thoſe which owe their force and validity to 

Cuſtom and Compact. Of the former kind we 
are on every ſide ſupplied with Inſtances from 
the Frame of Nature; as the Day-break is the 
ſign of the Sun's riſing quickly after; Smoak is 
the ſign of Fire, and the like. By Compact, 
Men have impoſed the uſe and power of Signi- 
Hing, on certain Things, Actions and Motions, 
aud above all, on Merds, or Articulate Sounds 

ferm'd by the Tongue, and afterwards reduced 
into Letters: And all theſe are found to be in 
uſe, either with ſome certain perſons, or with 
the greateſt partof Mankind, or in general,with 
all the World. Under the firſt of theſe Claſſes 
may be rank'd the Light- Houſes and Nightly 
Fires on the Coaſts, for the direction of Veſſels: 
By the abuſe of which, Nauplins of old is report- 
ed to have driven the Grecians, in a Tempeſt, up- 
on the Rock of Capbareus, to revenge the Death 
of his Son Palamedes, (c) As likewiſe thoſe 
other Marks ſet up to guide Ships by Day, and 
to point out the Rocks and Quickſands; toge- 
ther with the Mercuries, pointing Hands, and 
other Conveniencies for the information of 
Land- Travellers. And thus heretofore the Per- 
ſcans by Lighting - Fires all along on the tops of 
their Hills, uſed in a very little time, to ſpread 
ſome Reports or Alarms through every part of 
the Kingdom (d). An infinite variety of theſe 
Signs are met with in Commonwealths, em- 
ploy'd for the acquainting the Subjects with 
ſome particular matters. To which Head be- 
long, Clocks, Bells, Spears ſet up at Auctions, 
Buſhes, Sig»s before Houſes, and the like. In 
War the Sound of Trumpet, Beat of Drum, dif- 
charge of Canons, Waving of Colours, & c. 
And fo too, certain Geſtures and Motions have 
been taken up amongſt moſt people, to denote 
ſuch, or fuch Intentions of the Mind: To go 


out of the Way, to Riſe up, to Bow, to Kiſs , 


the Hand, are Signs of Honour and Reſpect 
with the greateſt part of the World. To unco- 
ver the Head in the Ceremony of Saluting, or 
to plock off the Shoes in ſome Places, is inter- 
preted as a Mark of Honour, in others, of Con- 


tempt. It is in ſome Countries looked on as re. 


proachful to point wich the Finger, to bend the 
Noſe, to bid, A Fig for one, (Fare le fica) as the 
Lalians call it) with many the like Notions. To 
take by the Beard is in ſome Nations the higheſt 
Affront, with others it paſſes for a Token of Ve- 
neration; as with the Zartars, with ſome of the 
Indians, and, as ſome think, with the Ancient 
Gaul. *Tis likewiſe a common Practice to ex- 
preſs by ſome Geſture our detire of performing 
ſuch an Action as would require that particular 
Motion of the Body, by which in ſtrange Coun. 
tries we, after a ſort, ſupply our Ignorance of 
the Language. To affirm a thing by gently 
bending our Head; to deny by throwing it on 
our Shoulders; to refuſe by turning our Back, 
are Cuſtoms almoſt univerſally receiv'd. As for 
our pointing out a certain Thing or Place, by 
ſtretching our Hand or Finger towards it, this 


perhaps ought to be reckon'd amongſt the Natu- 


ral, rather than amongſt the Arbitrary Signs. 
What Diſcoveries may be made by Nods, Winks, 
Motions of the Fingers, or of the Feet, when 
particular men have once agtceed on thoſe ways 
of Intelligence, is vulgarly known, and need not 
be farther inſiſted upon in our preſent Deſign (f). 
Lucian (g) tells us of a Famous Artiſt in Nerd 
Court, who expreſs'd the Armour of Mars and 
Venus as well by Dancing, as hecould havedone 
by Narration; whom fer this Reaſon, a certain 
Barbarous Prince begg'd of the Emperour, for 
an Interpreter. And the Sieur de Sancy, the French 
Ambaſſador, at the Ottoman Court, gives an ac- 
count of two Mutes whom he ſaw there, one by 
Nation a Turk, the other a Perſian, who by rea- 
fon of their uſing different Signs and Motions, 
could not underſtand eachother; till at length 2 
third Mute was found out, who was able to per- 
form an Interpreter's Part between the two for- 
mer. 5 | | 

III. But that which we are chiefly concern d 
about in our preſent Enquiries, is Speech or Dif- 
courſe , the moſt common and the moſt uſcful 
Sign amongſt Men, and introduc'd for the fake 
of communicating Notions and Thoughts. 
the riſe of which, Diodorus Siculus (g) through his 
* of the true Origine of Mankind, gives 
this Fabulous Account: The firf# Men who were 
born into the Warld, led a Savage Life, without cul- 
ture or refinement ; going out in Herd: to the Pattures, 
and feeding on the mo juity Plants, and thoſe Iruis 
which plain Nature produced. Being infefted with 
the wild Beaſts, Uſe taught them to ofſift eachotbe, 
and Fear cumpell d them into Society; by means of which 
they grew acquainted, by degrees, with the reſemblantt 
of their Shapes and Features. And hawing from Co- 
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Cuſtom is deſcribed by Barelsy in his gemi, L t. Add. Pehb. L. X. d 39, &.. ee. 


d, Caſauben. Epilt. 12. Edit, Grev. Ful. African. viv, 1. 2. c. pen 


ult. See likewiſe Ardinoand Prince, c. G1. % 


he ſpeaks of the Horn, which amongſt the Jepineſe evety man keeps in bis Houſe for « Signal, upon occaſion. 
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fur dVoice, and without fgnifcation, arviv/d by flow 


attempts to pronounce Articulate Words, ſbewing ever) 


He concludes, That fince Brute Creaurts could 
by differenc Sounds expreſs different Motions of 


thing by Signs, that they bad occaſion to obſerve, and their Mind, 


communicate 3 they at length gain d ability to in- 
an one another of all Matters by Diſcourſe. But, in- 


4-1 in different parts of the World, and every man 
25 his for: Lr et as it bapren d, all 
4 not ſpeak in the ſame manner. And bence aroſe 
the _ and the wariety of all ſorts of Languages. 
Lacretin's Deſcription is exactly of a piece with 


At varies lingue ſonitus Natura ſubegit by 
Mittere, & utilitas expreſſit nomina rerum. 

Non alia 255 ratione, atque ipſa videtur 
Protrabere ad ge tum pueros infantia linguæ, 

Cum facit ut digito, que fint præſentia, monfirent. 
Proinde putare aliquem tum nomina diftribuiſſe 
Rebus, & inde homines didiciſſe vocabula prima, 
Deſipere eff : nam cur bie poſſet cantta notare 
Vocibss, & warios ſonitus emitters linguæ , . 
Tempore todem ali facere id non poſſe putentur ? 

Pr tered, fi non alii quoque vocibus uſi 

Inter ſe ſuerant, unde incita notities et , 

Utilitatis? & unde data eſt huic prima poteſt as 
ui vellet facere ut ſcirent, animoque viderent ? 

| Cogere item plures unas vidtoſque domare | 
Non poterat, rerum ut perdiſcere nomina vellent. 
Nec ratione docere ulla ſuadereque ſurdu, 

Quid fit opus facto: faciles neque enim paterentur. 
Nec ratione alla (ibs ferrent amplius aures 

Vacts maudite ſonitus obtundere fruſtra. 7 


Kind Nature power of framing Sounds affords 
To Man, and then Convenience taught us Words; 
As Infants now, for want of Words, deviſe 
Expr iſive Signs , they ſpeak with Ro and 
| | . | Eyes; 
Their Speaking Hand the want of Words ſup. 
85 [ plies. 
That One the various Names of Things contriv'd, 
And chat from Him their Knowledge 2 de- 
| | riv'd 
'Tis fond to think: For how could that Man 


[tell ? 
Tue Names of Things, or liſp a Syllable, 
And not another Man perform't as well? 
Beſides, if others us'd not Words as ſoon, = 
How was their Uſe, and how the Profir known? 
Or how could He inſtruct the Other's Mind, 
How make them underſtand what was deſign'd? 
For He, being ſample, neither Force nor Wit, 
Could conquer many Men, nor they ſubmic 
Jo learn his Words, and practiſe what was fit. 
How He perſuade thoſe ſo unfic to hear? 


Or how could Savage they with 1 
Strange Sounds and Word: ſtill ratling in their 
1 v4 | [Ear ? 
Mr. Creech, 


much as there were many of theſe Communities efta- 


— Quid in b2c mirebile tenteper? of re; 
Si genus bumanum, cui vox Of lingua vi .n ' 
Pro vario ſenſu varias res voce notarent. (h) 


—— Since Organs fit, ſince Voice and Tongue, 
By Nature's Gift beſtow'd to them belo 


What wonder is it then, that Mar ſhould Frame, 7 


And give each diferent thing a different Name ? 
| | Mr. Creech. 


The chief deſign of Lacretivcin theſe Arguments, 
ſeems to have been to oppoſe Cratylus in Plato, 
who celebrates the firſt Inventor of Words, and 
the firſt Author of the Names of Things, as a 
Perſon of the higheſt Wiſdom : An Opinion 
which we ſhall examine by and by. And in- 
deed thoſe who believ'd the firſt Mortals ro bave 
crawl'd out of the Earth, 


Mutum & turpe pecis, | 

A Dumb and Dirty Herd, 
could not eaſily hit on any other Account. For 
tis manifeſt, that no Languages are born with 
a Man, but all are learnt by Uſe and Experi- 


ence. Whence it comes to paſs, that perſons 
born Deaf, are likewiſe Dumb. And tis look d 


on almoſt as a Prodigy, when ſach an one is 


taught to ſpeak ; as hath been in the preſent 
Age perform'd on the Brother of Velaſco, Con- 


ſtable of Caſtile; who having been deaf from | 


his Cradle, was made to ſpeak, to write, to read, 
and to underſtand Authors. And an Inſtance 
of che like wonderful Operation, was not 1 
ſince given by Dr. Walli at Oxford. Nor dot 
it look probable, that ſome one Man in the he- 
ginning ſhould have fram'd a whole Language, 
wich an exact contexture of Words, and a juſt 
2 and conformity to the things which 
they were to repreſent. But tis the General Opi- 
nion of Chriftians, founded on the Authority 
of the Holy Scriptures, That the firſt Language 
was by Almighty God immediately infus'd into 
the Original Pair, which their Children eaſily. 


air 
learnt, by the uſe and coſtom of hearing. And 


that, as for the diverſity of Tongues, this was 
miraculouſly produced by the Confuſion at Ba- 
bel. Yet ſome have doubted, whether even the 
Language which Adam ſpoke, was at firſt com- 
pleatly full and perfect, and rich enough to ex- 


preſs all manner of Conceptions ; inaſmuch as 


the Scripture directly mentions only the Names 
which he ſec on Living Creatutes. As it is cer- 


firſt but very poor, 


_ 


. 
0 
« 3 


taialy true of moſt 2 that were ad © 
very plain, 
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enrich d in time with Copiouſneſs and Elegance: 
As likewiſe that they have in a long courſe of 
Years, undergone very ſignal Alterations; and 
that from their Corruption and Confuſion, ma- 
ny new ones have within the compaſs of a few 
Ages, ſprung up in the World (4). 

IV. But this is moſt clear and evident, that 
the power of ſignifying determinately, thus, or 
thus; that is, of raiſing ſuch certain Ideas in our 
Mind, doth not belong to Words by Nature, but 
ariſeth purely from the Pleaſure and the Impoſi- 
tion of Men; for otherwiſe no reaſon could be 
given, why different Words ſhould in different 
Languages, be applied to expreſs the ſame thing. 
(1). Nor is it any preſumption to the contrary, 
that we believe Adam to have given Names to 
che Creatures, not as it fell out by chance, but 
with the higheſt Reaſon and Deſign; ſuch as were 
taken from the peculiar Nature of the Things, 
and fully and accurately expreſs d their diſtin- 
guiſning Properties, ſo as that upon the firſt ſound 
of the Words, the Nature of each Thing might 
be underſtood ; as Philo the Few reports. For 
although we ſhould grant that the Names ſet on 
Animals, and ſome other things, (for no Man 
can eaſily prove this of all,) were ſuch as deno- 
ted their Genius and Diſpoſition, or their prin- 
cipal Aſſection; yet thoſe very Primitives whence 
theſe Names were derived, ſignify merely atPlea- 
ſure. For Inſtance, Though Adam gave this 
Reaſon for the Name of Eve, Becauſe ſhgwas the 
Mother of all Living ; yet that the Word Hawa 
ſhould import to live, is abſolutely owing to Im- 
poſition: And though in all Languages, things 
allied by Nature, are uſually allied in Name, 
there being obſerv'd in moſt Words of this kind, 
ſome Conformity of Structure, and which the 
Grammarians term Analogy ; yet this is by no 
means conſtant and regular, many Words ha- 
ving very particular ways and methods of varia- 
tion : And even this Analogy it ſelf, inaſmuch 
as it conſiſts in a certain inflexion and combina- 
tion of Words, is it ſelf eſtabliſn d by Human 
Appointment. This is the Judgment of Quinti- 
lien (m) himſelf ; We muſt remember, ſays he, 
that the Rule and Method of Analogy cannot un 
verſally be drawn, ſince in many places it xs apparently 
inconſiſtent with it ſelf : For Analogy was not at 
the firſt product ion of Mankind, ſent down immediate- 
ly from Heaven, to teach them the due Form of Speech, 


and abſurd; And that that s not properly the Name 


but was invented after they had accuſtom' d them 
to diſcourſe, and bad "> mee CE —5— 
of every Word, It us not therefore built uf on Reaſon 
but Example ; nor & it the Law, but the Experimen; 
and Remark of Speaking ; Analogy being indeed 
the ect of nothing but Cuſtom, © 

In Plato's Cratylur, the Opinion of the Perſon 
whoſe Name the Dialogue bears, is to this pur- 
pole ; That every mdividual Being includes in it, 
Nature the true Reaſon of its Name; which is vain 


of a Thing, by which Men agree to call it, by utter. 
ing ſuch or ſuch a portion of their Voice: Which in 
one ſenſe may be admitted for true; that is, when 
ſome particular Men, contrary to common Uſe 
impoſe odd Names on Things for the deception 
of others; as in the Caſe of Jugglers, Strowlers 
and Gypſies: With regard to which, Feign' 
Names are oppoſed to True; being fix'd on Per. 
ſons or Things, contrary to the Publick Impoſ. 
tion. But that there i one ond the ſame true realy 
of Names, innate alike to the Greeks and Barbarians: 
Which Aſſertion is likewiſe falſe. Hermagenei in 
the ſame Dialogue, thus delivers his Opinion on 
the other ſide; I can never be perſuaded that there 
& any other rule or ſtandard for 75 Names of thing, 
than Compact ard Conſent : *Tis my Judgment, that 


the Name which a Man fixeth on any thing, whatevr 


it be, is true and proper: And that if be afterward; 
alter that Name for another, the laſt is no leſs true and 
right than the former; as lis uſual with us to chan 
the Names of cur Servants: (Which will hold good, 
provided no prejudice be hence done to the 
Common Agreement.) For notbing naturally bath 
ſuch or ſuch an Appellation, but derives it purely from 
the Law and Cuſtom of Speaking, What Socrates 
diſputes on the ſide of Crary/us, doth by no means 
turn the Cauſe. Thus, for inſtance, when he 
ſcouts it as an abſurdity, TI ſhould give the Nam: 
of a Horſe to what we commonly call a Man, it would 
follow, that the [ame thing might be truly ſtiled, 4 
Horſe and a Man. It maybe anſwer d, in ſhort, 
That words of Publick Uſe derive all their force 
from Publick Impoſition, which Private Perſons 
ought not, to its prejudice, to contradict; as we 
ſhall ſhew more at large hereafter. Again, That 
Argument of his is no better than a Fallacy; 
4 whole Propoſition may be falſe, therefore a part of it, 
as ſuppoſe the Noun or Name of a thing may be !ike- 
iſe falſe. For a ſingle Word is not capable of 


—— 


(*) Comp. Hebes Levisth. C. IV. 2 1 N = 
(1) Which is likewiſe true concerning the different Forms and Characters of Letters. Sr. Jaſtin (de Dodtrin. Chriſtin. 
1. 2. c. 24.) hath made this Obſervation on the Point; That one Letter faſbion'd like a Croſs (X] imports one thing amongſ che 


Greeks, and another among ſt the Latins ; net by the appoi 


different Significations ; and a perſon 


of Nature, but by the Pleaſure and Conſent of Men, in fix" 


appoint men: 
who underſtands beth Languages, "when he wonld expreſs his Mind in Writing to @ Grecion, 


2 this Character differently from what he doth when be writes te a Roman. Thus tes the Word Beta, ander one and the [ame 
Seund in Greek, is the Name of a Letter, in Latin, the Name of @ Per. herb: And when I ſay, lege, theſe two Syllables art H 


e different le underfiood in different 
— 80 lafirur, Orar i 8 
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alſity which we ſometimes diſcover in en- 
97 The long Diſcourſe he after. 
wards makes about the propriety of Terms, will 
only hold in ſome Derivatives, but not in Primi- 
tives. And ſince the ſame things are in diffe- 
rent Countries expreſs d by different words, it 


likewiſe frequently happens, that words which be 


Ggnify the ſame thing, have an Erymology utter- 
ly diſtin. Thus Oc; the Greek Namefor God, 
is derived from Sten to run; becauſe the Stars 
which are perpetually running their Courſe, 
were look d on as Gods by the Ancients : But 
what affinity is there in the Latin Tongue be- 
tween Deus and Curro? So Man is in Greekterm'd 
Aber. quaſi dra & num from conſi- 
dering or contemplating the Objects which 
he beholds. But muſt we therefore ſay, That 
Homo in Latin comes from Contemplatio? The 
Soul in Greek is named Yvy) from draiyar 
to cool or refreſ# : But is refrigeratio in Latin for this 
reaſon the Theme of Anima? And the ſame may 
be ſhown in any other Inſtances. In ſhort, how- 
ever diligent any Perſon may be in tracing Ety- 
mologies, and afligning the reaſons of Words, 
yet when he hath gone as high as he can, to the 
Primitive and Simple Terms, he will be forc'd 
to acknowledge, that they are purely owing to 
Impoſition (. What can be more ridiculous, 
than that Socrates, when, in the diſputation of 
which we have been ſpeaking, he is required to 
give a Reaſon for the Words engt & udug, he 
can ſay nothing elſe , but that they owe their 
Original to the Barbarians? Indeed he himſelf 
confeſſeth, That there can be no farther Queſti- 
ons or Anſwers about Reaſons and Derivations, 
when we are once arrived at the firſt Element of 
both, Though he afterwards is very ingenious 
to no — aa. in tracing out the reaſons even of 
Primitive Words: And yet after all, when he 
hath argued ſolong, in all appearance, for Cra- 
?ylurs Opinion, he at laſt fairly doubts on the 
whole Matter. | 

Sofipater Chariſius (o) the Grammacian thus 
diſcourſeth out of Varro; The Latin Tongue i made 
up of Nature, Analogy, Cuſtom, and Authority, The 
Nature of Verbs and Nouns s immutable, and delivers 
10 us neither leſs nor more than what it receiv d. Thus 
if Man ſhould ſay ſcrimbo inſtead of ſcribo, hz 
would be convinced, nor by the power and virtue of 
Analegy,but by the very Conſt itutionof Nature(p). But 
we mult confeſs our ſelves at a loſs to find out 
this Neceflity of Nature, unleſs it be ſaid, that 
the Latin Tongue haviug in it an extraordinary 


muſt hence come to paſs, that we reje& at the 
firſt hearing, any harſh and untunable Conjun- 
ion of Letters in that Language (q. Arnobi- 
us (r) ſpeaks excellently to this Point; No way 
of pea king, ſays he, i by Nature either true and right, 
or falſe and improper : For what Natural Reaſon can 
iven, or what Law, in the General ConFFuution 
of the world, that we ſhould (ay, hic paries, and hæc 
ſella ? Since neither do thoſe things admit of different 
Sexes, ſo as to be diſtinguiſhed by the Maſculine and te- 
minine Genders ; nor can the moſt learned Critick in- 
form me of the Original Reaſon and Meaning of theſe 
Terms, hic and hac ; er why the firſt ſhould be ap- 
plied to the Male, and the ſecond to the Female Sex. 
All this proceeds from the Arbitrary Appointment of 
Mankind. | 

Grotius rightly rejects the Opinion of thoſe 
who make this to be the difference berween 
Things and Words, that the latter are naturally 
the Signs of our Thoughts, the former not. In- 
deed if the meaning of he Aſſertion be no mare 
than this, that Words were inſtituted for no other 
end, but to be the Signs of our Conceptions, 
and that therefore their whole Nature and Eſ- 
ſence conſiſts in their power of ſignifying; where- 
as when Thirgs are uſed for Signs, this is merely 
extrinſical and accidental to them: we ought 
then by all means to admit it as true, But it it 
be intended in this ſenſe, That the power of ſig- 
nifying ſuch or ſuch a particular Matter inheres 
naturally in Words, but not in Things, the Po- 
ſition is falſe and groundleſs. And on the con- 
trary it is true, that words naturally, and with» 
out reſpect to Human Impoſition, ſignify no- 
thing at all, unleſs it be ſome ſuch confuſed and 
Inarticulate Sound as we make uſe of in Sorrow, 
or in Laughter; which ought rather to be called 
Noiſe than Speech. If the ſaid Notion be thus ex- 
plain'd, that ſuchis the Nature of Man above all 
other Animals, that he can ſignify to others the 
Conceptions of his Mind, and that words were - 
invented to be the Inſtruments of Communicati- 
on, then the Aſſertion is true, but not compleac : 
For it ſhould be added, that theſe Diſcoveries are 
conveyed not by words alone, but by Nods and 
other Motions. As we find ſeveral Dumb per- 
ſons who are able to expreſs their Inward Con- 
ceptions after a very ſurprizing and artificial 
manner. Hence, in the Roman Law, (:) thoſe 
who have not the Gift of Speech, are yer ſup- 
poſed to ſay thus or thus,by tbat friving and ſtrain- 


ing which they uſe, and that Scund and Inarticulate 


Veice which & utter d by them. And 'tisa Rule in 


ſweetneſs, wonderfully agreeable to the Ear, it 


— — 


the ſame Law, () That Dumb Perſons may 


— 


(») To this we may add the Remark of Quintilian, Inſtitut. 1 1. c. 6. Shall it be ffirn'd likewiſe, that Mas took hit 
Name of Homo, becauſe he was humo natus, Born of the Zarth? 4 if all Animals had not the ſams Original Or, as if theſs © 
Primitive Mort als firſt ſet 4 Name upon the Earth, and thek upon themſelves ! | OE che” FP 

(s) Inſtitut. Grammar, I. x. =e wirhche ſame in Dee. |. 2. e e 

8 eaſon alledg d by P. Ngilius, to prove that s ſignify according to 
in Aa Gel, I. 10. c. 4. r 1 GL. L. Iii e. 1. 5. 8. Ws 
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Contract Matrimony, by Mutual Conſent without - 


Hardi: That is, it ſhall be ſufficient if they ex- 
preſs their Agreement by Dumb Signs. Nay 
i'lmy (w) tells us of ſome whole Nations of 
ethiopic, who had no other Speech amongſt 
them, beſides theſe Geſtures and Motions of the 
Body (x). 

To the ſame Head belong thoſe Marks and 
Characters, which do not denote Voices or 

Words, but immediately the very Things them- 
ſelves: And this, either upon account of ſome 
agreeableneſs which they bear to the things re- 
preſented ; as in moſt of the Egyptian Hieregly- 
pbicłs; or becauſe the Impoſition of Men hath 
inveſted them with ſuch a power, as in the Cbi- 
neſe Characters, by which they expreſs entire 
Notions and Sentences. 


It may not be inconvenient to remark ſome- 


what concerning that kind of Impoſition, by 
which ſach a peculiar or Proper Name is affix'd 
to Perſons, Places, and ſome other Things; the 
deſign of which is, that one Man, one Place, 
one City or Country, may be diſtinguiſh'd from 
another ; and that by theſe Marks there may be 
a mutual underftanding between Men, indeter- 
mining their Words or Actions. Now as the 
Proper Terms of other things follow the man- 
ner of Appellative, or Common Nouns, fo with 
regard to the Proper Names of Men, it is to be 
olferred, that the power of impoſing them uſu- 
ally belongs to thoſe who have others under 
their Authority and Government: Thus Parents 
are worit to give Names to their Children, Ma- 
fters to their Slaves and Vaſſals, and Princes to 
choſe of their Subjects, on whom they confer any 
Signal Honour, In caſe this Office be omitted 
by thoſe Superiors who have ſuch a right to per- 
form it; or in caſe many have been inveſted 
with the ſame Title, it ſhall be lawful for every 
rſon to take upon himſelf ſome term and note 
of diſtinction: But as no Man ought to aſlume 
another Name, when by ſuch an Act of his, the 
General End of impoſing Names may be inter- 
cepted and hindted; or when upon this Altera- 
tion, any damage or prejudice, or any probable 
danger and Sufpicion of it is likely to accrue to 
another perſon ; fo neither ought any Man to 
hide or diſſemble his true Name; unleſs in ſuch 
a Caſe, when by this concealment we do not 
prejudice the Rights of others, and yet procure 
fome advantage to our ſelves, or effe& our deli- 
verance from Loſs or Danger; nm to 
thoſe Rules which we ſhall hereafter deliver 
about the Obligation to ſpeaking Truth (5). 


de exercis'd, unleſs they had 


V. As all Signs except thoſe which we call 


Natural, denote ſome determinate thing by vir- 
tue of Human Impoſition, ſo this Impoſition is 
atrended with a certain Agreemenc, Conſent, 
or Compact, to cite or expreſs; from the force 
of which, there ariſeth a neceſſity of applying 
ſuch a Sign to ſuch a particular Thing, and to 
none elſe. The like Covenant muſt be ſuppo. 
ſed in relation to all thoſe 7bings which we uſe 
for is, account we follow of the 
Origine of Human Speech. For although we 
conceive the Primitive Languages to have been 
immediately infuſed into Men, yet ſince each 
perſon ſeparately enjoy d his power of Diſcourle, 
and could uſe it freely as he pleas'd, by applying 
any. Words to any Things; this Faculty w 

not have obtain d its proper End and Uſe, 
unleſs an Agreement had paſs'd between 
Men, that each Party ſhould exerciſe their Ta. 
lent in the ſame uniform manner, and conſtant. 
ly expreſs the ſame things by the ſame word, 
For ſince he who is placed in a ftate of Natural 
Liberty, doth not hold his Powers at the beck 
and control of others, but hath the privilege of 


uſing them as his own Judgment ſhall direct, ano- 


ther perfon would have no manner of Right to 
require of me, that I ſhould apply my Powers in 
ſuch a particular way, and no otherwiſe, ſo 5 
to enable him to apprehend my Thoughts and 
Intentions, unleſs we had before ſetled this 
Point by ſome Pact between us: The full ex. 
tent and force of which Pact is this; That al- 
though Signs do not inform us of the Minds of 
others by an Infallible, but only by a Probable 
Certainty, Men being naturally capable of Dif- 
ſimulation and Diſguize; (z) yet that which any 
perſon hath expreſs'd by theſe Signs, ſhall be pre- 
ſumed to be his ſerious purpoſe, And therefore 
as to matters of Righr ,, the Effect ſhall follow 
the Conſent of the Party, as by Signs declar'd; 
though perhaps his Inward Thoughts and Reſo- 
lutions were really different from theſe Outward 
Indications (a): For otherwiſe the Uſe and 
Deſign of ſuch General Marks would be utter 
ly fruſtrated. But ſince the Mutual Communi- 
cation of good Offices — Men could not 

ome certain infor- 
mation of the Wants and Wiſhes of each other; 
and fince the Condition of Human Nature 
would not allow this to be convey'd in any 
other way than by Signs ſtriking upon the Sen- 
ſes ; therefore the uſe of thofe Signs was by ſome 
ſetled Compact to be ratified and circumſcribed, 
that every perſon might clearly apprehend 


1 


”—” om 


— 


(w)N.H. 1.6. c. 30 


© (ﬆ) Add, Seilen, 1. 21. e 3, Inftit. Orar, Of the Marks or Signs uſed by the Perwview under their Tucas, Se 


Garcilaſs. dt la Vega. 1.6. c. 9 


0% Ad. Paler. Max. 1.9 e. alt. and 1. 7. c. 3. n.8. 9. See the Oration of ul. Anton. Majeragiue on the ſame Sub 


jet ; and Caſauben ad Baron. Exercitat, XIII. n. 13. 


{z) To this purpoſe the Saying of 4rchidemw in Plutarch (Apoth. Lacey) is obſervable : 4 Sheep alway: uſe: 
Time; but @ Man hath the Art hit and Addreſs, till be carriet bis „ Moſchus Idyll. 1. L 
i &c. 2 eee the Faireſt Tongu * WA * 


s His Mouth belies his Mind 
Add. Ser. I. 11. ©. 4 8. 3. | 
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what Service or Afliſtance was deſired of him by 
Ochers p. 


his Compact and Agreement about the 
45 ok and eſpecially of Words, is either 
General, or Special: The former is ſuppos d to 
if; berweenMen who ſpeak theſameLanguage, 
9 them to expteſs particular things, 
and principally thoſe which belong to daily In- 
tercourſe and Commerce, byſuch certain Words 
a5 the Uſe of the preſent Times ſhall approve 
and authorize : For tis this Uſe, 


Quem penes arbitrium eff & jus & norms loquendi, 
And at the Will of which, 


Malta renaſcentur que jam cecidere, cadentque, 
Que nunc ſunt in honore vocabula ————. 


Uſe may revive the Obſoleteſt Words, 
And baniſh thoſe that now are moſt in Vogue; 
UJe is the Judge, the Law, and Rule of Speech. 


My Lord Roſcommon. 


There are, (ſays Sextus Empiricus) (d) and were, 
and ever will be various Alterations and Revolutions 
of Hadi; for the Age is ftill delighted with Change; 
and not more in Plants and Animals, than in Speech. 
And the ſame Author (e) hath this admirable 
Remark to the ſame purpoſe ; A. in a City or Coun- 
ty, be who & contented to take the Money that com- 
monly paſſeth, may live under that Government, and 
buy and ſell, drive Bargains, and Trade without mo- 
lefation or hindrance ; but he who will not comply 
with the Coin ordinarily current, but frames 4 New 
kind according to bis own Fancy, and offers it in Pay- 
ment, i manifeſt ly out of bus Senſes ; ſo in Life, he 
who will not follow the Common Speech, (like the 
Common Coin,) when eſfabliſh'd by Uſe and Cuſtom, 
but invents a New Language peculiar to bimſelf, s 
not many degrees removed from a Madman. Indeed, 
that ſuch a Compact is abſolutely neceſlary, ap- 
pears from hence; That Men could receive no 


manner of uſe or benefit from Speech, unleſs the 


Parties ſpeaking were mutually underſtood. We 

are all deaf, ſays Tully, (f) in thoſe Languages with 
ieh we ore not acquainted. And ſo Ovid (g) com- 

plains in his Baniſhment, oY nes 

Barbarus bie ego ſum, quia non intelligor ulli, 

Not underſtod, I'm a Barbarian here. 


Ct... 


We may obſerve farther, that as moſt Tongues 
are varied by Dialects, ſo it often happens that 
Words of the ſame Tongue have in different 
Places different Significations : The meaning 
and importance therefore of ſuch Words ſhall be 
determin'd by the Cuſtom of the Place where 
the Buſineſs is tranſacted; unleſs it ſhall appear 
that the Stranger hath not yet agreed to quit his 
own Native Phraſe, and to conform to the Idi- 
om of the other Party. And thus too there are 
ſeveral Words which in ſome Places and Times 


are look'd on as ſcandalous and reproachful, in 


others not. Of this the Name of Tyrant is a 


known Inftance. In that ſame manner, the term 


of Barbarian, which the Greeks and Romans held 
to be fo diſgraceful, The Gothic King Theodoric, 
frequently applies to his own Nation. Ang in 
the Law of the Bargundians, Barbari is very often 
the Stile which ch 

ſelyes. It is here likewiſe worthy to be conſider dd, 
that moſt Terms of Speech have beſides their 
principal, a kind of acceſſaty or additional Sig- 
nification, by which we at the ſame time expreſs 
our Judgment, Paſſion, or Eſteem. And this is 
the reaſon, that of many words which as to their 
main importance exactly fall in with each other, 
ſome are opprobrious and injurious, others not ; 
becauſe this additional ſignification is found in 


| ſome, and not in the reſt. Thus if Igive a man 
the lie, I not only ſignify that his Speech is dif- 
a 


agreeable to his Thought, but farther denote, 
that he did this with an Ill Intention, and an 
account of procuring my prejudiceor hurt. And 
tis on the ſcore of this latter Indication, that 
the Words arelook'd upon as contumelious and 
Injurious, if I call any perſon an Impoſor, 
or an Ignoramus, I affront him; becauſe thoſe 
Names, beſides their proper meaning, include by 
the by, ſomewhat of Contempt and Reproach : 
whereas there are many other words by which L 
may, without any ſuch Affront or Abuſe, ſigni- 
fie my ſelf co have been hurt 3 orſhew 
that another is ignorant bf things ; and 


which conſequently ſhall only declate the direct 


ſenſe, without any ſuch Indication of Diſgrace. 
Sometime this additional Mark ariſeth, not from 
the General Impoſition of Men, but from the 
Tone of the Voice (which is different — 
as we either teach and admoniſh, or flatter and 


court, or chide and reprove, ) from the Lines of 


the Face, from particular Geſtures, and other 
Natural Signs, which are wont very conſiderably 
to alter, diminiſh, or increaſe the principal Sig- 


nification of Words. And thus too a Figurative 


(3) Oc this occaſion we may obſerve by the by that we find the people of Cuma obtaining leave to uſe the Leis 


D in Common Talk, 2 
v. J. 
wichourdeing 


der, and of uam Boafting in things of no import ance. 
(4) Adverſ. * . + $46 
1 1 1. c. 3. 


() Rid, c. 10. 


F -— ts 
a 1 1 


— * 122 8 


. 


to have their Sales proclaim d in it, after their Humble Petition for this Priviledge, 
c. 4 Though generally the Romans appear to have been very ambitious of ſpreading their own Langusge, - 
Miciced tothat purpoſe. Vid. Yaler. Max. I. 2. c. 2. 8. 2. | wh i At 

(c) Heres, A F Quincilian, Inſtit. l. 1. c. 6. To retain Word: that bave been lung aboliſhed and abrogated; I. f mark of 
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Speech very often denotes ſome Paſſion in the 
Speaker, whereas a plain Expreſſion barely im- 
ports the thing aſſerted: Dyque adeone mori miſe- 
rum eg? denotes more than if we ſhould ſay 
barely, non eft uſque adeb miſerum mori: becauſe it 
it includes a contempt of Death. From the 
ſame acceſſory meaning it comes to pals that ſome 
Words are accounted Obſcene, orhers not; tho' 
as to the main they ſignifie the ſame Thing; nay, 
though the Thing be not really in it ſelf foul or 
indecent. The reaſon of which differenceſeems 
in part to be this; that ſince ſome Words ex- 
preſs a Thing or an Act more looſly and gene- 
rally, others in a more diſtin manner, and 
with particular Circumſtances ; therefore he 
who makes uſe of the latter ſort, at the ſame 
time betrays his Luſt, with regard to ſuch a Thing 
or Act, and diſcovers a ſatisfaction and approba- 
tion which a Man of Vertue and Breeding would 
be aſham'd of: Sometime too the Obſcenity of 
Words proceeds from hence; that they either 
denote a contempt of the Thing ſignified, or 
elſe are uſed only among the baſer people, or 
towards ſuch to whom we owe no Reverence 
or Reſpect (b). Caſaubon in his Comment on 


Perſins (i) hath diſputed at large, whether it be 


allowable to apply Obſcene Words even to the 
reproof-and correction of Vice, which is the 
ordinary practice of Satyrical Writers. 

Thoſe Words are grounded on Special Com- 
pact, which either have been inveſted with a pe- 
culiar Signification , different from what they 
bear in Cor mon Uſe, or which are utterly un- 
known to the Ordinary Methods of Speech. Of 
which kind are all thoſe Terms of Art, uſed by 
Mechanicks and others; which on account of 
either the multiplicity and confuſion of Things, 
or the meer pleaſure of the Authors, have either 
been invented anew , or applied to another 
Meaning than what they obrain'd in Vulgar 
diſcourſe. Now, that no man may be deceiv'd 
by theſe Terms, amongſt perſons who under- 
ſtand the particular Art, the very Nature of the 
Buſineſs in hand, will be a ſufficient Caution 
and Securicy. And amongſt the Unskilful, they 
ought to be explain'd and limited by Common 
Words. Which Explication and Settlement is 
likewiſe neceſſary, when either Artificers differ 
about the uſe of their Terms ; or when any 
perſon for ſome particular Reaſons, thinks fit 
either to coin new words, or to fix a new ſenſe 
on old ones (9. Some few perſons in confe- 


deracy may, and often do frame to themſelves 


peculiar Words and Marks of Things, or put a 
different Signification on Vulgar Terms, ſo as to 
be underſtood by each other, and by none be- 


—— — 


ſides. (And how far this Practice is lawful, wil 


appear from the Sequel of our Enquiry.) In 
which Point it is enough , if thoſe Words or 
Marks rightly diſcover my Mind to thoſe, with 
whom I have thus enter'd into a particular Co. 
venant about their Uſe : And this holds too in 
other Signs, determin'd by the peculiar Impoſ. 
tion of certain Men- Amongſt theſe the prin- 
cipal are the Military Tokens and Signals of 
War ; of which Silence it ſelf hath been ſome. 
times uſed for one. Thus in Polyenus, (J) the 
Arcadian General undertaking by Night to ſur- 
prize the Spartans at the Tigæa, gave his Soldiers 
no other en but this, That they ſhould kill all 
who ask'd for any Sign. The Arcadians there. 
fore were filent ; but the Spartans not knowing 
their Fellows in the Dark, and ſo demandingthe 
Word, were ſlaughter'd by the Enemy. And ſo 
Pammenes, in the fame Author, (m) put a Cheat 
upon his Enemies by altering the Signal of the 
Trumpet, and quite inverting the Ordinary Me. 
thod and Uſe ; commanding his Men to fall on 


when the Trumpet founded a Retreat, and tore. 


tire, when it ſeem'd to call them to a cloſe En. 
gagement. | 


VII. But we muſt carefully obſerve, that al. 
though by this General and Special Compad 
we are bound to uſe our Words and other Signs 
in the manner that hath been agreed upon; 
yet we are not hereby in the leaſt obliged to 
open and diſcover our Minds to all perſons (). 
But to effect this, it is neceſſary that another 
Obligation be added, ariſing either from ſome 
particular Covenant, or from the General Com- 
mand of the Law of Nature; or laſtly, from the 
quality and condition of the Buſineſs which isat 
preſent to be tranſacted by Speech. Thus, for 
Inſtance, if I undertake to be an Inſtructer to 
any perſon, I am engaged, (by the Contract if 
Letting and Hiring ) to explain and communi 
cate to him all that belongs to that Art or Pro- 


ſeſſion. If J ſend a perſon with Commiſion to 


fearch into the State of ſuch or ſuch an Affait, 
he is bound by Covenant to acquaint me with all 
the Diſcoveries and Informations he hath gain d 
about that matter. If I am to exerciſe towald 
another any Duty or Humanity which muſt be 
perform'd by Speech, tis manifeſt my Word: 
muſt be agreeable to my Thoughts and Intent: 
ons. If a Man undertake to write an Hiſtory, 
he is to deliver nothing which he knows to be 
falſe, by virtue of that General Obligation by 
which we are bound to promote the Uſe and 
Benefit of others. As we are likewiſe, by 2 
Common Engagement, tied to expteſs cu 
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| (b) Vid; Cicero. Epiſt. ad Famil. IX. 22. 
(L. V. 


(i) Sat. IV. pag. 342. 
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Hind by the cleareſt and «plaineſt Signs, in all 
ſuch Caſes, when if we do otherwiſe, we may 
bring ſome hurt or prejudice on Innocent Per- 
ſons. So, laſtly, in all Commerce and 
berween Men, in which, by the conſent of che 
Parties, ſome Right or Obligation is to be pro- 
duc'd, we are to declare our Meaning openly 
and clearly to the Perſons with whom we deal. 
For otherwiſe there could be no poſſible way of 
y adjuſting thoſe Concerns. But, ſince it 


doch not always ſo happen, that Iam bound by 


any of theſe Rules to open my Thoughts to ano- 


ther about any Affair, eſpecially ſuch as is pri- 


and particular ; it is evident from hence, 
21 not under an Engagement to unfold 
all my Opinions and Intentions to Men alike, 
but thoſe only which they have a right (either 
perfect, or imperſect) to underſtand; which 
Right ſuppoſeth a t Obligation on 
my part: And that therefore I may fairly oon · 
ceal and diſſetuble choſe Things, which another 
hath no Right to know, and which I my ſelf 
have no Obligation to diſcloſe (o): Nay, in 
ſuch Caſes, where no body elſe is injur'd in his 
Right, and where the Advantage or the Safety 
of my ſelf ; or of ſome other perſon cannot 
otherwiſe be procur'd, it ſhall be allowable for 
me to apply the Common Signs in ſuch a man- 
ner, as to expreſs what is really contrary to my 
Judgment. For ſince the Compact about apply- 
ing Signs in ſuch a certain way, bears a regard 
to other Obligations, which are by the means 
of theſe Signs to be falfill'd; therefore when 
thoſe Obligations ceaſe, there appearsno reaſon 
why may not make a different uſe of the Signs, 
if I injures no man, and at the ſame time have 
no greater convenience of benefitting my ſelf 
or « B. * 4 


VII. From theſe Principles and Fundamen- 
tal Rules, it is eaſy to u and both the nature 
of Trath, which Men are obliged to ſpeak and 
profeſs; and the nature of a Lye, which is ſo 
abhorr'd by all the. Good and Honeſt, and the 
imputation of which every man looks on as the 
fouleſt Diſgrace. (y) The former then conſiſts in 
this, that the Signs which we make uſe of, and 
eſpecially our Words, do in a proper and conve- 
nient manner repreſent our Thoughts to another, 
who hath a right to underſtand them; and to 
whom we are bound, either by a Perfect or anIm- 
perfect Obligation to diſcover them: And this 
to theend. that he by apprehending our meaning, 
may obtain ſome Benefit, or may eſcape ſome 
undeſerv'd Evil, which would have follow d up- 


Words and Things, this Ethical! or Moral Truth; 
of which we are now treating, ſuperadds the 
Intention and Obligation of the Speaker: On. 
which Score, he who declares the Truth out of 
Error or 'Imprudence, hath barely recited the 
Logical Truth, but hath not exercis'd the Mo- 
ral. And he who blabs out any Matter wi 
out any Obligation in himſelf, or any Right i 
the other Party, ought to be eſteem'd rather 
Idle Pratler, than a Speaker of Truth. And 
hence tis eaſy to gather, what muſt be the nature 
of a He; namely that it is, when our Signs or 
Words bear a different Senſe from our Real 
Conceptions ; whereas the perſon to whom the 
Signs were directed, had a Right to underſtand, 
and to judge of thoſe Conceptions; and we on 
our part, lay under an Obligation to make him 
apprehend our Meaning. I take this to be a 
more clear and diſtinct way of ſhewing the ne- 
_ we ſtand under to declare our real and 
undiſguized Intentions, than if I ſhonld derive 
the Sin and the Baſeneſs of Lying, barely from 
that General Rule of Natural Law, that no Man 
1 to be burt; as if the whole nature of a Lye 
conſiſted in its power of hurting. For ſtrictly 
ſpeaking, we do not burt another by withhold- 
ing from him what he hath only an\ſmpofe# 
Right to receive: and yet the violation of. ſuch. 
an Imperfect Right is ſufficient to conſtitute a 
Lye." For the "Dn reaſon Pbiloftratas : Notion 
of a Lye is confus'd and unaccurate ; when he 
reports (40, That amongſt ſome of the Indians, 
any Student in Philoſophy who was found guil- 
ty of this Vice, was rendred incapable of bear- 
ing any Magiſtracy or Honour, Becauſe be had 
Hing cheated the' Common Society of Mankind. 
But, as in all Acts by which we recede from Law, 
Errour, Imprudence, and Raſhneſs are diſtin- 


guiſh'd from Malice, or Wicked , ſo nei- 
ther is any man properly ſaĩd to jr, but he who 
witch Evil Intention, and weird Malice, 


tells another what is really different from his 
Sentiments or Reſolutions, either to prejudice 
or to delude him. And hence, he who having 
been dectiv'd by another man, delivers things 
which he himſelf takes to be true, reports a Lye; 
but is not himſelf the Lyar. Let a perſon, who 
catching: up things with too haſty a Credulity; 
afterwards: diſperſeth them Do others, is 
liable to the Cenſure of Raſhneſi and Follys 
Nay, the ſpreading of another Man's Lye, or 
of a Matter not certainly known, may in ſome 
Caſes bring an Obligation on the Publiſher to 
repair the Damage occaſiond by the Report 2 
pecially when ſuch a Publication apptoacheii 


on our deceiving him. So that beſides that Lo- near to that Treſpaſs which the Civiliam term 
gical Truth which conſiſts in a conformity between culpa lata (r 77 wOnk bag # 
Paten Cephor. 221 ox, &c. The Artof Silence and q 5 2 2 Uu. * 
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IX. Having thus diſcover'd the true ſource, 
and the Genuine Foundation of Truth and of 
Lyes, we may aſſure our ſelves, that thoſe Au- 
thors are miſtaken, who aſſert, That a He, and 
an Diruth ate really the ſame thing, and that he 
deſerves to be branded with the Name of a Har, 
who fays anything — from his Judgment; 
and that conſequently to ſpeak otherwiſe than 
we think, is in its own nature baſe and ſinful. 
An Untruth is when you apply Words in ſuch 
a manner, as that another ſhall conceive from 
them a Senſe not agteeable to your inwatd Ima- 
ginations. But now, if the other Party have no 
Right by virtue of which he ought clearly to un- 
derſtand my Meaning; and if I do not hereby 
prejudice any man without cauſe, there ſeems 
to be no reaſon; why, if I find ĩt convenient for 
me, I may not uſe thoſe Words rather according 
to my own pleaſure, than the pleaſure of ano- 
ther. Hence every Lye is an Untrutb, but every 
Untruth cannot come under the Name of a Lge: 
And if we take Ariſtotle in this Senſe," when he 
« ffirans, That 4 Lye « in it [elf foul and Wee, 
there will be no need of Gratis Limitation; 
who explains 1 aur? in it ſelf, by ' Gemralty,. 
or without regard to the Circumſtances ((. For ſueh 
an Unrat h as eſcapes cenſure, by virtue of ſome 
particular Circumſtances, ought, on no account, 
to ſuffer che Odious Character of a Lye. And, 
on the other fide, that every Lye, properly ſb cal - 
led, is in its own nature baſe arid ſcandalous, 
ſeems do be beyond diſpute. Hen nt zusbue vas 


It is worth remarking on this Head, that the 
very ſpeaking what is true may ſometimes cre- 
ate and conſtitute a Lye: Which not only hap- 
pens when a perſbn affirms the Truth with che 
Air and Addreſs of A Lye; and by his Manner, 
his Geſtures, and his Actions which uſed to be 
as it were the Biſe and Soul ol Diſcourſe; makes 
his Hearers believe the contrary to what he deli- 
vers; as Cuintilian (t) ſhews us how tis le 
to be guilty of a Ihe, aswellas of a Solreiſm, by ba ſe 
Action, when we ſpeak one thing, and hint ano- 
ther, by a Poſture or a Nod: but it chiefly 
rakes place in thoſe, who by — — of fre- 
quent Lying, have depri vd themſelves of all Cre - 
dit and Belief. Now ſuch perſons as they are 
not caſily regarded, how willing ſoever they 
may be to deliver ſerious Truths; fo they have 
an opporeunity of abuſing the diffidenceof ahear- 
er; to his deception and deluſion; who thinking 
them to de always like themſelves, may eaſily 
bs cheated by believing quite the contrary of 
what they aver. The Inſtance in the Fable is 
well known, where the Boy ſo often tricked the 


a. 


bh ——— 
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Countrymen widi a (falſe Alarm of: the Wolf 
that at length when the Wolf really appear d. 
he could not gain Credit enough for their af. 
ſtance. Ageſilau- turn d this Fetch into a Stra- 
tagem of War. For inaſmuch as tis reckon d 
moſt impolitick in a General openly to proclaim 
his Reſolutions, for which reaſon the Enemy is 
not wont to believe what is given out in this free 
and /ecuremanner, Ageſilans by this piece of Sub. 
clety prevail d onthe Perſian Nobleman who op- 
pos'd him, to march his Army quiteanother way 
than what he had thus publiſh'd, that he would 
take himſelf (. S „ü | 
But, as no man will preſume to condemn the 
Wiſe Gravity of Epaminondas, who could not 


bear to utter a Lye though in jeſt : So, on the 


other hand, it is very weak to believe, that a 
perſon always incurs a heinous guilt , when, 


without injuring any one elſe, and for the ad. 


vantage of himſelf and others, he delivers words 
differing from his real Thouglits. It were there. 
fore to be with'd, with Cicero, That all Simulati- 
on aud Diſſimulat iom ere mterly baniſh d from Human 
Life: and that men were arrived at ſuch a hap- 
py temper, as that no one ſnould envy the Goods 
of another, or plot to rob him of them; that 
no one ſhould abuſe the Simplicity and Creduli- 
ty of others, to their prejudice or deception ; 
and laſtly, that no one ſhould in any Inſtance, 
reſift the Command of Right Reaſon : Such a 
ſtrict and accompliſh'd Perſon Acbiltes pretend; 
to be in Homer wy; it is his Brave  Declara- 
tom.” 13 3 D HONG SYNC 200% tt [12 
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Og deer wie ud eg z gpeair, a f Beater, 


Like Hell I hate ibe Man, whoſe Tongue reveals 

A different Tale from what bis Heart conceals. 

inn 11 s 291g, N 643 44% I ES, 
But ſince he who is ever freely publiſbing and 
declarnig his own Concerns, lays himſelf open 
to the Fraud of wicked men; and fince molt 
perſons are inclined rather to be won upon by 
Artiftce and Shew, than to be convinc'd by ſo- 
lid Plain dealing; therefore it may not be advi- 
ſable for us to exclude from Human Society, the 
Art of Innocent Diſſimulation, till all the Wick- 
edneſs; and all the Folly of Mankind is turn d 
into Probity and Wiſdom. Pindar's Remark 5 
excellent to this putpoſe, (x) Nene 


Not Tenth with open Face, and open Heart 
I ſerviceablt always, always wiſe : 
But oben tu in Life the Nobleſt Art, 
' To knew the prodent Uſe of Silence or Diſguize (y). 
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tis certain, at the ſame time, that he 

who makes uſe of theſe Practices of Concealment 
and Cunning farther than is neceſſary for his 
own Defence, renders himſelf unfit to be truſt- 
ed, and uncapable of being dealt with in = 
Honeſt Affair or Buſineſs : inaſmuch tis impoſ- 
ſible, but that ſuch a perſon muſt be ſuſpected in 
all that he ſays or does. 8 
The Arguments by which ſome attempt to 
ve that every Untruth is in it ſelf odious and 
ſinful, are of no weight. They tell us, That the 
« FalſeSpeaker defiles and diſgraceth his Tongue, 
chat moſt hoble Member, byſuch an abuſe; that 
be deprives himſelf of Credit, to the great ſtop 
and hindrance of many good Offices amongſt 
Men; ſince he never fails to pain this amongſt 
© other advantages, not to be beliey'd tho be ſpeak 
the Trath, Bur this Charge holds good only 
againſt a ſtri&t and proper Lye, not againſt ſuch 
Falſities as prudence often adviſeth and recom- 
mends. They add, That to falſifie, argues a 
© man to be of a low and abject Spirit; ſince 
© he who could relie upon ſolid Plainneſs and 
Truth, would have no need to ſeek refuge in 
Tricks and Shifts. But thoſe Untruths which 
are both innocent and unneceſſary, do not al- 
ways proceed from meaneſs of Soul: And ſome- 


times, amongſt wicked Men, Honeſty and Truth 


it ſelf cannot be ſupported, but by indirect and 
artificial Methods. Others are nou . of this 
= Argument; Speech is given to be an Interpre- 
% — of the Mind; ſince then every Untruth is 
* contrary to this End, it ought likewiſe to be 
eſteem d repugnant to the Order of Nature: 
and, farther, that to have the Tongue differ 
from the Mind, quite diſturbs that Harmony 
* which ſhould appear in the Powers and Facul- 
* ties of Man. In reply, we willingly allow, 
that Speech is the Interpreter of the Mind; but 
tis in ſuch a manner, as that it ought not to blab 
out more than the Mind gives it commiſſion to 
diſcloſe; the Mind being to judge what is con- 
—_— to be declared, and what to be con» 
cœa 


X. We have aſſerted every Lye to be a viola- 
tion of ſome Right; but what kind of Right 
this is, and how acquired by Men, all are not 


agreed in explaining. Some conceive, that ſince - 


both God and Men have a Natural ability to un- 
derſtand the Truth, which is obſtructed by the 


contrary Speeches, therefore they have on this 


very account, a Right of requiring others to ex- 
preſs themſelves in an intelligible manner. 
Now with regard to Almighty God, the thing 
b beyond diſpute ; For to uſe any kind of Falſi- 
ty in our Addreſſes eſhim, is not only extreme- 
ly irreverent, as if bare and open Truth were 
not as prevalent with the Divine Majeſty, as Co- 
lours and Fictions; but alſo in the higheſt degree 


fooliſh, ſince God doth not ſtand in need of the 
Information of Men. And therefore Cain waz 
not only impious, but ſtupid, in endeavouring to 
conceal his Brother's Murther from God, eſpeci- 
ally by fo impudent and fo rude a Reply. And 
thus far that of Sopbecles (z) will Hold good; 
hate a man, who being taken in NMiebedneſi, attempti 
to make by Excuſe. But otherwiſe, this is no g 
Conſequence; a perſon is naturally capable of 
underſtanding a matter, therefore he hath 4 
Right to underſtand it; nor doth a Phy/ical abi- 
lity always infer a Moral. As for that which 
ſome add to what we are now ſaying ; That h 
who hears an Untruth, doth yet underſtand t 
Words; and therefore that falſe-ſpeaking doth 
not take away the Right of Underſtanding; this 
is nothing at all to the purpoſe. For ſuch an 
one underſtands indeed ; but he underſtands on- 
ly a Shadow and Fiction, inſtead of the Truth 
which he deſires. | | 72 
Others there are, whoderive that Right which 
is violated by Lying, not from Nature, but from 
the Art of Men; that js, from ſome tacit 
Compact: For, ſay they, ſince Diſcourſe , 
and other the like Marks and Tokens were intro- 
duc'd by Human Inſticution, Men at the ſame 
time laid a mutual Obligation on each other to 
uſe theſe Signs in ſuch a manner, as to be able 
hence to make a judgment of the perſon's Senti- 
ments, with whom they ſhould confer : Becauſe, 
without ſuch an Obligation, and if every per- 
ſon were allow'd to apply Words how he pleas'd; 
and to hinder others from apprehending his 
Meaning, this Invention of Signs had been al- 
together vain andfruitleſs. This is the Opinion 
of Grotius (a); on which we may make this Re- 
mark; That there is not ſufficient care taken iti 
it, to diſtinguiſh between thoſe two Obligati- 
ons, one of which regards the applying Signs 
in General in ſuch a due manner, that another 
may underſtand our Thoughts; and the other 
engageth us to diſcover by thoſe Signs our Real 
Meaning to ſuch or ſuch a particular perſon : 
Which two are very different, and proceed frotti 
diſtin& Principles: For inaſmuch as Words bor- 
row their Signification from the force of Impo- 
ſition, we muſt ſuppoſe ſome agreement to have 
paſſed between Men who ſpeak the ſame Lan- 
uage, that, in Common Uſe, they would apply 
uch Signs to expreſs ſuchThings. But the G55 
ligation which ties me actually to addreſs thoſe 
Signs to another, or to open my Mind to him 
about ſuch a certain Affair, ariſeth either from 
ſome General Command of the Law of Nature, 
or particular Covenant ; as has been above 
explain d. Hence it appears what judgment we. 
ought to make of their Notion, who deny the 
nature of a Lye to conſiſt in the vic ation of 2 
PaR, on this Principle, © That whatever is con- 
* ſtituted, not by Nature, hut by the Compact of 
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© men, (eſpecially tcit,) is to be derived, and 
to 8. — the Point of Profit, and from 
- © that alone. Whereas, that men ſhould underſtand 
all that others ſay, 2 not ſem, to 10 a thing (0 
. wery profitable and bencficial, On tbe contrary , it 
is 52 our 5 we ſhould have a full 
liberty of covering either with Sil-nce, or with proper 
Colours, ſuch Matters as may be kept ſecret without 
the prejudice of other men , and with our own Ad- 
vantage. Here thoſe Points are confounded, 
which oughtto have been with accuracy diſtin- 

uiſhed. For in chis, that a man ſhould under- 

land the Thoughts of all others; or that all 
others ſhould underſtand his, there is indeed no 


Profit; nor did men by introducing of Speech, 


lay any ſuch mutual Obligation on themſelves. 
But we have already ſhewn how far any perſon 
is bound to declare himſelf to another, and how 
far the other hath a Righe to underſtand him. 
Suppoſing then an Obligation in us to communi- 
cate our Thoughts to ſuch or ſuch a man, upon 


this the other Obligation which attended the In- 


troduction of Speech falls in, and exerts its force, 
engaging us ſo to apply our Words, that the 
Party may apprehend our Meaning. And of 
this the Profit or Advantage is fo very great, 
that without it there would be no manner of uſe 
in Speech. 


XI. Thus much being premiſed, it will not be 
difficult to judge how rightly thoſe ſeveral Caſes 
in which the Truth is not preciſely ſpoken, are 
yet in common eſtimation, exempted from the 
Character of Lyes. And here firſt of all ſome di- 
ſtinguiſn between ſpeaking what is Falſe, and 
not ſpeaking, or diſſembling ſome part of what 
is True ; affirming the former to be unlawful, 
but the latter to be often innocent. Qn which 
Point we are to know, that although to hold our 
Tongue cannot properly be term'd a Lye, eſpe- 
cially if we us'd no other Sign equivalent to 
Speech; yet our Silence may on another account 
become criminal : As ſuppoſe we hinder by it 
- ſome Good which we were obliged to procure ; 
or cauſe ſome Evil, which we were bound to 
avert. This is what the Poet calls 


animumq ue nefas (celerare Gilende, (b) 
The Soul with ſilent miſchief to defile. 


Thus a Watchman who is ſer to give notice of 
the Enemies approach, ſhall incur the ſevereſt 
Puniſhment upon neglect of Information. Paly- 
bins (c) ſays, That an Historian who profeſſeh to 
give an account of Affairs, & no leſs a Lyar, if he 
ſuppreſs and conceal what really bappen'd, than if he 
relate what s falſe. But in a matter which I am 
not obliged to declare to another, if I cannot 
with ſafey conceal the whole, I may fairly diſ- 


cover no more than a part. An Inſtance of 


is uſually given in the Caſe of Ferewiab, Who 

the 387 Chapter of his Re bein _ 
by the King, concerning the iſſue of the Siepe 
prudently hides that Particular from the Princes 
as the King had expreſly order'd him; aligning 
another Reaſon of the Conference, which not. 
withſtanding was alſo really true. Here thePre. 
pher told only a part of the Truth, being no wiſe 
obliged to diſcloſe the whole. To the fame 
purpoſe the Story of Arhanaſins is produced, who 
meeting himſelf with thoſe who were ſent to 
apprehend him , and being asked, Whether he 
had ſeen Athanaſius, anſwerd, That he ſaw hin 
lately paſs by this way, andthat be was new gone agam 
on Board. For here he was under no Obligation to 
betray himſelf. As to the Example of Alrabam in 
Gen. 20. 12. ſome queſtion whether that moſt bo- 
ly Man acted prudently in calling Sarab his Siſter, 
and cancealing theirMarriage: For he knew her 
Beauty to be ſuch, as might kindle a Paſſion in 
the Beholders, and at the ſame time, that Un- 
married Perſons are reckon'd more capable of 
Addreſſes than others. Nor, ſay they, was 40. 
melech's Expoſtulation with him unjuſt : and on 
the contrary, it was moſt inhuman in Abraham, 
to ſuppoſe, that there was no Piety or Honeſty in 
a State, before he arrived to be their Inſtructor. 
Others excuſe the Patriarch, on this Argument, 
That the hope of Life commonly bends the great- 
eſt and moſt ſtubborn Souls; and that ſcarce any 
thing is look'd on as baſe and infamous, which 


is undertaken on the Score of declining Death. 


But this Point we leave undecided. 


XII. Gretius (d) diſtinguiſheth likewiſe be- 


tween thoſe Signs which have been invented 
and determined wen? evv2nns Or with a Mutual 
Obligation, and other things about which no ſuch 
Agreement hath paſs'd : (For no doubt whena 
Compact hath been made concerning the uſe of 
any think, we are exactly to conform to that 
ſpecified uſe). Andas to the latter ſort, heis of 
opinion, that *tis allowable to miſapply them, 
even when we foreſee that the other Party will 
thence be led into a falſe Judgment; provided 
either that no farther Hurt follow this Decepti- 
on, or that the Hurt which follows it, is (ſetting 
alide the conſideration of the Deceit) lawful; 
and when we might fairly have hurt him in an 
open manner: And to this we willingly ſub- 
ſcribe. For ſince no Agreement, either Gene- 
ral or particular, is ſuppoſed to have paſs d, 
which might have laid a neceſſity on me to ap- 
ply the Thing in ſuch a manner, and no other- 
wiſe, to the end that the ſaid Party might gather 
my Meaning from it; th fore I am — 
to be left at full liberty, as to its Uſe, ſo long 
as I hurt no man in juriouſly, or without cauſe. 


The Party may thank himſelf for the wrong No- 


LY 
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ä hath form'd; and attribute it to his 
_ ”  imperticeneeinpaſſing judgment on 
other Mens Buſineſs. Whilft I am exerciſing my 
Right, I am not always oblig d co hin- 
anocher from taking up a Falſe Opinion, in 
other reſpects harmleſs. For Inſtance, if a man 
to keep himſelf from being frighted in the Night, 
or to have a Light always at hand for ſome oc- 
cafion, ſhould ſleep with a Candle in his Cham- 
der; he is not bound to put it out, how deeply 
ſever his Neighbour may fancy that he fits up at 
his Buſineſs. The Example of our Saviour, 
Lake 24. 2 8. is a Cafe of nodifficulty. For eve- 
* And nothing is in Common 
Life more frequent, than to feign our ſelves in a 
readineſs to be gone, that we may diſcover whe- 
ther or no we are welcome Guefts : We being 
ſeriouſly reſolv d to depart , unleſs we are ſoli- 
cited and importun'd to ſtay. The Caſe of 
St. Paul in A#s 16. 3. ſeems a Matter of higher 
Conſideration. But as to the other Inſtance al- 
ledged by Grotizs, of deceiving an Enemy, by 
counterfeiting Flight, Cloaths, Colours, Sails, 
Arms, and the like, this Practice is allowable be- 
yond diſpute; ſince we might lawfully have 
done him what miſchief we could, by the moſt 
plain and open means. | 


XIIL It is the Judgment of the ſame Author, 
(e) That we do not always contract the guilt of 
Hing, when we uſe an Ambiguous Word or 
© Expreſſion, which admits of divers Significati- 
* ons, either in Common Speech, or by the Cu- 
*ſtom of Art, or by ſome Figure not unuſual or 
* intelligible, provided our inward Meaning is 
* agreeable to any one of theſe Significations ; 
* although we believe that the perſon to whom 


* we ſpeak will underſtand it in adifferentſenſe. 


9 But he very rightly adds, That ſuch Equivocal 
V >pecches are not raſhly to be approv'd of and 
Wo © allow'd; being only juſtifiable when they ſerve 


By © for the inſtruction of one committed to our 


Wy © care; or for the avoiding ſome pernicious and 
inſnaring Queſtion ; (or for the procuring 
A « 


to our ſelves, without the damage 


ol others(g): For elſe, if you are under anObli- 
8 gation to diſcover your Mind clearly to me, tis 
che ſame thing whether you deceive me by a 
plain Lye, or by a doubtful Expreſſion: Eſpeci- 
ally ſince the latter muſt, to ſerve your purpoſe, 


be ſo framed and contrived, that I may lay hold 


on the more obvious and Vulgar Senſe, whilſt 


the more abſtruſe and uncommon anſwers to 
your inward Conceptions : Otherwiſe, if both 
Significations are alike probable, ſcarce any per- 
ſon will be ſo ſupinely ligent, as not to ask 
Jou, Which way you would be underſtood? Bur 
(0 ſpeak ambiguouſiy, or gbſcurely to one whom 
we intend ta-inſtrut, ar proficiency we 


o 
_— 


* 
* l . Bren * 


may at his pleaſure, uſe the Geſture 


would thus try and ex mine, is on no account 
faulty; if the good End we propoſe may by this 


means be better obtain'd, than by more plain 


and direct application. To this purpoſe is the 
Inſtance in St. Jobn 6. 5. So if I am not obliged 
to declare my Mind at all to ſuch or ſuch a per- 
fon, nothing hinders but that I may as well let 
him be miſtaken, as let him be ignorant. if be: 
ſides that Miſtake, he incur no other undeſetved 
Prejudice. And therefore no one will cenſure 
Athanaſius for the deception he put on his Pur- 
ſuers, which we have already recited (6). | 

It is hence evident, that we ought to interpret 
Grotius with ſome Caution, when he ſays, It is 
* requiſite to the General Notion of a Lye, that 
what is either ſpoken or written, or by any 
Marks and Tokens exprefs'd, cannot otherwiſe 
be underſtood, than in ſuch a Senſe as is diffe- 
rent from the intention of the perſon thus de. 
*claring. For in Caſes, where a Man is bound 
clearly to diſcover his Meaning, he ought fo to 
frame his Expreſſions, as that the ſame Senſe 
which either the nature of the Buſineſs in hand, 
or the Common Ule and Cuſtom of Speech ſug- 
geſts, ſhall be likewiſe agreeable co his real 
Thoughts. Nor can he, with the leaſt reaſon, 
bid the Hearer thank himſelf for the Miſtake or 
Damage he ſuffers, only on the account of not 
diving into all the remote Quirks and Terms of 
Expreſſion, utterly foreign to the preſent Aflair; 
that is, for not being a Conjurer. And the Re- 
mark of Hocrates (i) muſt be own'd for a certain 
Truth, That to uſe Ambigucus Sayings in Fudicial 
Contentions about Bargains, and Matters of Intereſt 
and moment, i ſcandalonſ) baſe, and ſhews a ver 
bigh degree of Wickedneſs, | | 


XIV. Much more ought we to abhor and de- 
teſt thoſe Mental Reſervations, which the wicked 
Artifice of ſome men hath invented, by wreſt- 
ing Words to a quite contrary ſenſe to what they 
outwardly and plainly import; and this even in 
Caſes where there was an Obligation to ſpeak - 
the Truth, and in Aſſertions confirm'd by Oath. 
The effe& of which is, that a perſon ſeems out- 
wardly to affirm what he inwardly intends to de- 
ny, and ſo vice verſ. A Practice, by which the 
whole Uſe and Deſign of Speech is utterly per- 
verted, no man being ſure in what ſenſe he ought 
to take the Words of another. Nor is the Inven- 


tion leſs abſur'd than it is pernicious. For ſince 


Diſcourſe was originally introduced, as a means 
of dectaring what we canceive in our Minds; 
and ſince our Thoughts, fo long as they do not 
come abroad, are of no manner of uſe or effect 
in Human Life; by what Authority can theſe + 
fecret Reſerves, ſo repugnant to the Cammon 
Cuſtom of Mankind, take away that Effect 
which the utteting af Words would otherwiſe 
naturally produce? Thus much indeed is uſual... 


(e) Ibid. 


Sec. XI vid. Theederet. Hiſt. Eccleſ. 1. 3. c. 8. 


TR © Vid. Sexec, Troad. v. 597, Ce. 


( g) t Sam. XXVII 10: 
(U Panathmaic. 
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wich us, to annex to a General Expreſſion ſome 
tacit condition or reſtriction, taken from the 
Subject Matter, or from ſome other Circumſtan- 
ces; by means of which we dextcouſly adapt 
our Speech to the Buſineſs under debate, and 
free it from Confuſion or Inconvenience. But 
where would be the Reaſon, or where the Sub- 
tilty of my proceeding? if, for inſtance, being 
asked, Whether I have done ſuch a Thing, I 
ſwear I have not dime it, meaning another Thing, 
or the ſame at another time? Or if when a man 
deſires Money of me, I tell him, I have none; that 
is, none to give him ? Or, if I promiſe that / 
will give it him ; that is, merely for Form and 
Faſhions ſake, ſoas to take it immediately again? 
* Tis a Foolith Argument which is urged to ex- 
cuſs ſuch Perſons from the Sins of Lying and of 
Perjury, That they do not indeed ſpeak that particular 
>elettrminate 
which the Words imply, yet they ſpeak another Truth 
of a differem kind. As if it were at all ſatisfacto- 
ry to my Queſtion, to be told a Truth of any 
other different kind, and utterly foreign to the 
Buſineſs which I am now upon: Or as if a man 
did at all promote my purpoſe, or the reaſon of 
my Enquity; if when I ask of Chalk, he anſwers 
me of Cheeſe ! No leſs ridiculous is that other 
Plea, that if in theſe Caſes, we put the Open 
Speech, and the Mental Reſer vat ion together, they 
will make an entire Propoſition; which taken 
in that united Senſe, ſhall not be falſe: As, for 
Inſtance, if I ſay, 1 am not a Prieſt; keeping 
this Clauſe in my Mind, /o as to be under any Obli- 
gation of telling you that I am ; this whole Propo- 
ſition taken together will be true, I am not a Prieſt, 

ſo as to be under any Obligation of telling you that J 
am. But inaſmuch as Difcourſe was invented 

with regard to others, not that every Man 

ſhould talk to himſelf; ſo the Truth or Falſhood 

of it is meaſured according to that which we 

openly declare to thoſe with whom we con- 

verſe (A). | 


XV. That we are not guilty of Lying, though 
we ſpeak a Thing which bears a wrong Signifi- 


cation, to Children or Perſons out of their Sen. 
ſes, is generally aſſerted; and therefore t 


lick Societies and States made choice of the Art of Fi 


thought very allowable, 
Ut — ætat improvida ludificet ur, 0 ) 
The Heedleſs Age of Infants to beguile. 


The Reaſon aflign'd by Grotius, (m) is, Becay/ 


ſomce ſuch perſons bave not the liberty of judging, they 
cannot ſuffer Injury with reſpect to that liberty which 
they want, This Principle we do not take to be 
ſufficient : For, to ſpeak chiefly of the Caſe of 
Infants, it is plain indeed, that they ſo far want 
the Faculty of Judgment, as ſimply and raſhly to 


catch at any thing, ſpoken or repreſented to 


them in a. wrong manner; nor being able by 
Reaſoning to diſtinguiſh Truth from Falſhood: 


Trath which the Hearcrs apprehend, and Let ſince they make a part of Mankind, and on 


that account have a Right, not to be hurt by 
others, as they havelikewile to receive the Com. 
mon Office of Humanity, and to be furniſhed 
with good Notions, particularly by their Pa- 
rents, and thoſe who have the care of cheir Edu- 
cation, (») and are at leaſt capable of appte- 
hending what is eaſy and familiar; we are by 
all means to hold, that they have thus far the 
ſame Right with perſons of advanced Age, that 
what ought to be ſhown or declared to them, 
ſhall be propoſed in ſuch manner as that they 
may underſtand it. But for as much as through 
the weakneſs of their Reaſon, and rhe ſtrength 
of their Paſſions, they have ſcarce any-reliſh for 
plain Truths, therefore tis convenient to inſtruct 
them by Fables, and to keep them in awe by 
falſe Terrors, till ſuch time as they grow wea- 
ry of Trifles, and are able to apprehend and to 
value the real ſolidity of things. And thus we 
addreſs to them by Fiction and Diſguiſe, nct 
to ſport with their Ignorance, or to procure their 
Harm ; but only becauſe they cannot well be 
applied to in any more ſerious Method of Infor- 
mation, (o) Strabo is admirable on this point; N. 
the Poets alone, ſays he, but long before them Put- 


1 


»” 


(k) Add. Ladev. Montalto, Epiſt. Provincial. 9. 
(1) Lib. 1. So the Mother in Theocricus Idyll. i 5. 


(m) Ubi Supra. (n) Add. Matth. 18. 10, 
(e) Lucretius expreſſeth this by a fine Similitude : 


— — 


x AH 70 ey buff, Sdxve ĩ 


Vou muſt not go my dear Delight, 
For there are Bugbears, and the Horſes 


bite. 
Mr. Creech. 


— 


Phyſicians uſe 


2 Peri abſinthia tetra medentes 
Cim dare conantur, prius erat poculs circum 
Contingunt mellis dulcis flavique liquere. 

Ut puerorum atas improvida luai ſcetur, 
Labrorum tenus ; interca perpotet amarum = 
Abſint hi laticem, deceptaque non capiatur, 
Sed porinus tali faño recreate valiſcat. I. i. 


Their Vigour, Strength, and baffle the Diſeaſe. 


In giving Children Draughts of Bitter Juice 
To make them take it, tinge the Cup with Sweet, 
To cheat the Lip : this 
And then drink on, and take the Bitter Draught, 
And ſoare harmleſly deceiv'd, not caught : 


they eager meet, 


For by this Cheat they get their Health, their Eaſe, 
Mr. Cr 


ble 


N ron SARI 8 r 
— * reer 


287 


. J ; 
Ils; and the Lawgroers themſelves, in regard tothe 
Comer Advantage, when they bad firft reflected en 
be Genius and Temper of Rational Creatures. For 
Man à led on with a moſt greedy defire of Knowlege ; 
ind aur earthly acquaintance with theſe Feigned Re- 
lations, 53 the Fr f ſtep tb Paſſion makes towards its 
own ſatisfaction. Here Children begin their Informa- 
lan, and 2ylingly improve their Stocks, for the ſake 
of communicating it to others. The Reaſon of all this 
+. becauſe Fables do ever carry ſomewhat of Novelty 


#, 


; in tbem, whilf they report not Common and Conpſtent 


Things, but what us very ftrange and unuſual, But 
mow whatſoever vt bus new and ſurprixing, and what 
un newer beard of before, cannot fail to be ſweet and 
agreeable”: And "ts this which breeds in them a co- 
wetous ſollicitude, and an eagerneſs after farther de- 


light. In caſe the Story be wonderful and prodigicus, 
rhis delight is big bly increas'd 5 which inthe Bait that 


rempts'the Young Learners to Indufir and Study. It 
is fit therefore'rbat they ſhould at firſt be thus caught 
and inſnared with Pleaſures : but when they have at- 
tain d to a more mature Age, they are 10 be diſci- 
plin'd and infirufted in the Solid Knowledge of things; 
their Mind and N = — 
confirm d; and they no longer ſt anaing in need of bei 
flatter d by LY into their Good (p). In he 
ſame manner it is very lawful to apply Fictions 
to perſons out of their Senſes, in all ſuch Caſes 
where they are not capable of apprehending true 
Reaſon. ON, 3 


XVI. And indeed, all in general, upon whom 
we cannot by plain Speech obtain the good end 
we deſign, we may without the Cenfure of hing, 
by feignd Addreſſes, lead into a Miſtake, for 
their 6wn Intereſt and Safety. Nor is it needful 
to draw the Reaſon of this Practice from hence; 
That we may preſutne, in ſuch a Caſe, the 
ether Party will noc think hard of our Tref- 
= © paſs on his Liberty of judgment; nay , that 
be will give us thanks for the Advantage he re- 
* ceives from it : and therefore hat ĩis done with 
* his conſent and approbation, can be no injury 
to him. For he had indeed a Right, that our 
Speech ſhould procure him ſome Benefit, or de- 
liver him from ſome Miſchief; but not that it 


—— ä r 


ſfrength of which Encour 


W K 


ſhould produce the quite contrary Effect; which 


in theſe Caſes, we ought as much to accommo- 
date our Diſcourſe to the Temper and Conditi- 
on of the Hearer, as Phyſicians do their Medi- 
cines to the Patient's Strength and Conititution. 
Since then no Perſon can be ſaid to have had a 
Right of hearing Words under ſuch a Form as 
would have prov'd fatal to him, it cannot be pro- 
perly affirmed, that there is any waving or re- 
22 of Right in the preſent Caſe. And 
then for the Speaker, ſince he was on his part 
obliged to perform this Office through the me- 
diation of Speech, either by the Law of Huma- 
nity, or by ſome ſtriter Engagement, tis ma- 
nifeſt, that he cannot be bound to apply his 
Speech in ſuch a manner, as ſhall make it loſe 
its End and Effect. Therefore all ſuch feign'd 
Speeches, as either ſave and protect Innocence, 
appeaſe Rage, aſſwage Grief, or procure any 
Benefit or Convenience to others, which could 
not have been obtain'd by direct and open Ex- 
preſſions, are not only to be exempted from the 
number of Lyes, but to be applauded as ſo many 
Inſtances of Wiſdom (4). We have a famous 
Example of this proceeding in the Story of Ra- 
hab the Harlot, Feſh. 11. 4. And tho Grotius 
obſerveson this place, that before the Goſpel, a Lye 
which contributed to the preſervation of Good Men, 
Was not eſteemed faulty; and that therefore this Act 
is commended by the Apoſtles, Heb. 11. 31. and 
James 2. 25. as agreeable to the Times in which it 
was perform d; yet tis our Judgment, chat the 
ſame thing may even now be lawfully done, 
R. no Civil Obligation be prejudiced by 
it (r). To the fame Head belongs the Caſe of 
thoſe Commanders, who in the Heat of an En- 
gagement raiſe the drooping Spirits of their men 
by ſome Falſe Inſinuation or Report, on the 
ent, they may 
force their way to ictory and Safety: Or 
thoſe, who before a Battel, lefſen and under- 
value the Nuchher of the Enemy ( 2 
I know not whether Ageſilaus's e of thi 
kind deſerves commendation; who when he 
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(p) Sen the Fables of &ſop, peculiarly recommended by Philfiratuy, Apollon. 1. 5. 7 OA 
(9) Vid. Exod. 1. 17, 19. 1 8am. 19. 12, Rec. 20, 5.28, 19. 2 Sam. 14. 4, GC. 2 Corinth. i f. 2,5,4, Plin, 7. 
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Of Arria. Horat, M. Od. 2. Of Hypermenefira : | 
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Gillantly falſe, and prais'd in Endleſs Fame. \ 
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Euripid. I heniſ;. v. 998; Sacli Roſar. Perſic. A Bineficial Falſity is better than . Defiruive Trath, ' Heludvr." fthiog.' I J. 


feind Speeches are then 


(r) Add. Scrat. Eccl. HP 1.3; c. 12 


commendable, when they turn to the advantage of the Hearer, and do mt prejudice the Speaker. 


w—_ ES 

(/) Vid. Cornel. Ny. Eumen. c 3. The like Inſtances are frequent in N Hiſtories! Zenaphon, Apomn I. 4: of « | 
"_— obſerving his Men to be in a Confternation, faifly tells them, t hat | there are freſh Succours ready at hand for them relief, and 
Y thu Stratagem compaſeth their Fears aud bet them in heurt; under what Species of Afions ſpal we reckon it; In/alt — 2 


under theſe that are juſt and good. In i when 75 * asky Ulyſſes 

3 of Safery. \ . 
0 3. The bard telling the Truth ir uſach br ave and tomcly thing, wnleſs 
fo the benefit of thoſe we are to inffruft. Thu « Phyſician often deceive: his Patients, a General his So/diers, a Maſter of 


ſity ? His Anſwer is, No in caſe the Falſty be 
Strateg. Of Leotychides. .. — Dies 


Crew, and we c 
@ thembarm. 


[ 


e neither of them upon this account; For in ſome Caſes, a feign'd Story doth Men good, when the plain Truth wo 


„Dos you think it baſs Tv affirms aFal- 
Fromm. Strateg. I. 1. c. 17. I. 2 c. 5% *Polyb. FP 
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their Deſigns with Feign'd Speeches, to divert hence, that we cannot be charg'd with this Fault, 


whom lhe firſt, on probable Ar ts, deny d, Conſtruction upon the Words. And as for the 


Plato (2),) is uſeful ro Mankind only in the way of is not deceiv'd by it, Te 2 third perſon 


| Sueton (a), brought a Woman to own her Son, bole to one ho knew how to put the Right 


. prafiiſe rewards thiſewho are in Health, ſo often as 'twould be better for them to be deceiv'd than't 


288 Of "the Laws of Nature and of Nations. "Carl, 


ſaw his Soldiers in ſome fright and concern at are told, gave Sentence of Death upon then 
their being like to be overpowered by the oppo- both: upon which the Father confeſs d himſelf 
ſite Forces, wrote in his Hand the Word Y 1C- the Murtherer. So, it being a Law in Spain, That 
TORT; and taking the Beaſt's Liver out from in cafe a Female Slave be with Child by her Ma. 
the Saccificer, printed thoſe Letters upon it, and ſter, ſhe ſhall be immediately reſtor d ta Liberty: 
then ſhew'd it to the Troops, as a Divine Pro- Once it happen d that a Nobleman's Maid wa; 
miſe of Succeſs (). For the ſame Reaſon Phy- diſcover'd to be in this Condition; the Noble. 
ficians are not to be accounted Lyars, when man denied the Thing, and the Profs alledgd 
they perſuade a nice or a froward Patient of the not being evident, King Alpbonſo order'd the 
ſweetneſs or mildneſs of what they apply for his Child to be publickly fold into Servitude; the 
Cure (). The Conduct of Joſeph is juſtifiable News of which Sentence mov'd the Father 10 
on the like account: who to work his Brothers diſcover himſelf (00). So when Nelexs, being 
to a ſerious Repentance for their Crime in ſelling about to lead abroad a Colony, was command. 
him, and to judge how theyſtood aſſected towards ed by the Southſayers, to purge his Army of al 
his Father, and towards Benjamin, held them a Polluted Perfons; he pretended that he himſelf 
long time in conſternation and fuſpence , by had murther'd a Child, and ſo ſtood in need of 
Feigned Accuſations (v. Laſtly, that the Fa- Expiation: and by this means perſuading other 
bles of the Poti, by which they inſinuated Truth to confeſs themſelves guilty, he left all thoſe be. 
under a taking Diſguize, are not to be condemn'd hind him, whom he had thus convicted of In. 
for Criminal Falſities, every one will eaſily ad- purity (c). *Tis a Proverb with the Spaniard; 
mit (2). And thus far the Saying of Sophocles Tell a Lye, and you'll get out the Trath. To the 
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will hold good, ſame Head belongs the Diſſimulation and Con- 
1 cealment about the Sickneſs or Death of Prince, 

Aous wh wiv Ce ov xigd e A. (3). for the prevention of Tumults. Though wear 

I judge no Speech amiſs that is of Uſe. not willing to extend this Liberty ſo far astoju- 


v ſtifie the Politick Devices of Name (d). Nor 
XVII. The Governors of States may ſometimes will the ſame Privilege hold at all, in the Caſe 
too very lawfully uſe a manner of Speaking not of Promiſes and Engagements (e). 
ſtrictly true; inaſmuch as their Counſels and | = 
Reſolutions, if divulg'd, frequently come to no- XVIII. But farther, Grotius having thus aſſer- 
thing, or perhaps turn to the prejudice of the ted, That every Lye ariſeth from the impairing 
Commonwealth. And therefore when bare ſi · of ſome Right which one Man may have to un- 
lence is not a ſufficient Covering, they may vail desſtand the Mind of another; concludes from 


the Curioſity of Inquiſitive Men. Lying (ſays when we direct a Feign'd Diſcourſe to one who 


Phyſick ; and therefore ſhould be alem d to Publick ſhould thence happen toe in a wrong Opi- 
Phyſicians, but ought not to be toueb d by Private Pa- nion. For 'tis to be ſuppos d that I, and he u 
tients, Princes and Governours ( any Perſons elſe) whom Laddre6'd my ſelf, are tranſacting fone 
may be permitted to uſe the ſame Stratagem, either for private Buſineſs, which floth not at all belong to 
the ruin of the Enemy, the preſervation of the Sub- the perſon, who overhears us. Therefore the 
jects, or any way for the Advantage of the Community: Man with whom I am dealing, is certainly not 
But all others ought Firiftly to ab ftain from this Pra- deceiv d with my manner of Speech, becauſche 
ice. A famous Inſtance we have in Solowen's well apprehends my Meaning by it; juſt as if 
Judgmenc, 1 Kings 3. 25. And fo Claudiar, in ſhould relate a Fable, or uſe an Irony or Hyper 


by commanding her to marry him. Thus a Fa- third Man; I do not contract the Guile of Lyi 
ther and a Son being arraign'd together for mur- in reſpect of Him, becauſe I have no bu 
ther of a Prieſt, when it could not be made put with him, and conſequently he hath no Right to 
which of the two had committed the Fact, each underſtand my Sentiments. So that if he tale 
refuſing to accuſe the other; Charlemagn, as we up a falſe Notion, from Expreſſions applied to 


— 
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(u) Li. Declam. 29. Ie ſee the Phyſicians beguiling their Patients Appetite with harmitſ; 


its. The ſame we ought ® 
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another perſon, not to himſelf, he is to lay all 


12me on his own Curioſity and Imperti- 
_ But leaſt this Poſition ſhould be abuſed 
to ill purpoſe, we are to add, as a neceſſary 
Caution; that tis by no means allowable for 
two perſons to make uſe of ſuch Occaſions as 
theſe, by way of Stratagem to delude or expoſe 
1 Third. For although it be never ſo true that 
this Third Man hath not a perfect Right to know 
my Judgment, yet the Law of Humanity and 
Charity requires, that my Speech do not occaſi- 
on his undeſerved prejudice. Therefore ue 
ought on all accounts to make this diſtinction, 
whether theThird Party overhears our Diſcourſe 
without his own Fault, or whether either out of 
a buſy or a malicious Humour, he purpoſely in- 
trudes into our Secrets. And therefore this Aſ- 
ſertion chiefly holds good againſt thoſe Inquiſi- 
tive Gofliping Knaves, -who make it their Em- 
ployment tracherouſly to catch up what other 
perſons drop in Private Company. Now when 
we apprehend our ſelves to be watch'd by ſuch 
ſly Deſigners, and yet are not inclin'd to be al- 
together ſilent, we are wont to * their 
buſy Curioſity, by throwing in a ſer of Talk 
quite impertinent to the Affair which we were 
before debating ; or by agreeing to tell ſome Sto- 
ry, which our Politick Eveſdropper hugging as 
a mighty Diſcovery, may, upon his communi- 
cating it to others, be ſufficiently laugh'd at for 
his pains ; provided neither he nor any perſon 
elſe ſuffer any farther damage by this Contri- 
vance. We know very well 'tis a general Duty, 
not to leſſen the Honour and Reputation of 
others, nor to ridicule and expoſe them. Let, 
as we do not think our ſelves guilty of any Sin, 
when we diſcover the Miſtake of another, ſup- 
_ g it to be done without either Bitterneſs or 
nſolence, (things ſo unworthy of Men of Senſe 
and Breeding,) although we ſhould hereby ra- 
ther diminiſh, in ſome reſpect, than improve his 
Credit: So what ſhould hinder us from come 
ing a Fault in a Man's Morals, when it proves 
troubleſome to us, even by Sport and Ridicule, 
that we may incline him to leave off the Habit: 
For to amerid and reform others, cannot there- 
fore be judg d unlawful, becauſe it tends to the 
diſparagement of their Worth and Excellency. 
Thus, ſince tis the Common ' Intereſt of Man- 
kind, that each Man ſhould not underſtand the 
Secrets of all, it is eſtabliſh'd, as twere by the Ge- 
neral Conſent of Nations, that ſeal'd Letters 
ſhould be open'd by him only towhom they are 
directed: therefore if I find any perfon inter- 
cepting and ſearching my Letters, it can be no 
Crime if I contrive to let ſomeWriting fall into 
his Hands, which ſhall give him no great ſatiſ- 
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faction in the reading. As a greedy Boy who 
hath got a Trick of plundering the Cupboard, 
ſuffers no Injury, if amongſt the other Proviſion 
he meets with a Bait not very ſweet or ſavoury. * 
It was a pleaſant piece of Deception, that which 
Herodotus (f) reports of Niocrs or Semiramu, who 
ordered the following Words to be engrav'd on 
herSepulchre, If any Babylonian Prince happens to 
be in great diſtreſs fer Money, let bim open this Tomb 
and take out as much as be pleaſetb. King Daria 
afterwards removing the Stone, found no Trea- 
ſure, but only this | Fran If thou hadſt not been 
inſatiably Covetous, theu wonldft never have plun- 
der d Coffinsto enrich thee: Or, as Maximus Tyrius 
(g gives the Story, Al Curſes follow thee, thou 
mot greedy of Mankind ; who for the ſakeof Gold, 
b preſum d to diſt urb and wiolate the Dead. To 


give Credit to ſuch Inſcriptions is not more 


an Argument of Avarice, than of Folly. In the 
Story of Papyrius, in Gellius, (h) the Senators 
rightly commend the Cauſe of the Young Gen- 
tleman's Fiction; that is, the Wit and Secrecy 
of ſo unexperienced Years; but adjudge the 
Manner of it to be a little undutiful and diſre- 
ſpectful to his Mother; eſpecially ſince the Jeſt 
occaſion d a Vote not much to the Honour and 
Credit of the Ladies, that one Wife ſhouldrather 


have two Husbands, than one Husband two 
Wives, Nor could I ever prevail with my ſelf 


to be heartily angry with thatSenator in Plutarch, 
(i) who to divert his Wife's Importunity in ask- 
ing about the Secrets of the Houſe, told her a 
ſtrangeTaleof a Quail, ſaid to be ſeen fly through 
the Forum, with a Golden Helmet. Thovgh 
he oughtindeed at the ſame time to have taken 
care that this Blabbing Dame ſhould not put 

others into a groundleſs Fright by her Report. 
For then the preſent Miſtake, which laſted but 


an inſtant, would have been ſufficiently recom- 
7 


nc'd by the Diverſion and Satisfaction that 
ollow'd it. Now if we are bound to uſe Cauti- 
on, that the perſon whom wehave juſtly andde- 
ſervedly impos'd upon, ſhould not deceive others; 
much leſs will it be allowable, to perſuade one 
Man of what is falſe, with deſign that he may 
delude a Third Perſon ; altho* perhaps the for- 
mer do not hereby ſuffer any particular Hure. 
For indeed to be thus made the Inſtrument of 
deceiving another, is in it ſelf mean and unwor- 
thy: and as for our part, tis the ſame thing, 
whether we abuſe a Man immediately by our 
own Act, or by the intervention of ſome perſon 
elſe, whom we have ſubborn'd for that Service. 
Though tis an Are which many practiſe; firſt, to 
cheat thoſe whom they intend to make uſe of 
for the cheating of others (4). "rn 
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XIX. This is manifeſt, that ſince the Obli- 
gation to diſcloſe our Mind, ceaſeth with regard 
to Enemies, it cannot fall under the Sin of 53 
ing, to give them a feign'd Relation, to terrify 
them with falſe Rumours, or any way to procure 
their prejudice, provided no undeſerved Loſs or 
Damage enſue to a Third Party who is our 
Friend. For why may not we by Stratagem and 
Subtlety, and without endangering our own 
Perſons, hurt him, whom we have licence to at- 
tack with Open Violence ? The Reaſon why 
ſome have diſdain'd this Method of Hoſtility, 
was not becauſe they thought any Right to be 
violated by it, but becauſe amongſt the moſt 
fierce and Martial Souls, no Action apainſt an 
Enemy is look'd on as Glorious, but fuch as car- 
ries in it ſome ſort of Vigour and Force of Body 
and Mind. But what we ſpeak about deceiving 
and circumventing an Enemy, is by no means 
to be extended to any Parts or Treaties ſet on 
foot about concluding or intermitting the War, 
For ſince the Law of Nature commands us to 
maintain Peace as far as may be done with con- 
venience, and to repair any Breach that may 
happen in it, we muſt ſuppoſe our ſelves com- 
manded at the ſame time, to uſe thoſe Means 
without which this End can never be obtain'd. 
But now Enemies cannot poſſibly come to an 
Accommodation, unleſs there be on both ſides 
an Obligation to the clear diſcovery of their 
Mindinreferenceto what is tranſacted between 
them; and, conſequently unleſs their Mutual 
Diffidence be remov'd by a neceſſity and En- 
gagement to ſpeak the Truth in all Articles and 
Conditions of Peace. And when 'tis aſſerted 
as lawful to delude or miſchieve an Enemy, by 
any feigned Report; this ought on no account 
to be carried ſo far, as to juſtify the ſpreading 
of falſe Crimes and Imputations, in order to 
the impairing his Honour and Credit. The ſtate 
of Hoſtilicy doth indeed licenſe me to conceal 
my Meaning from my Foe, or by ſcattering 
Falſe News to open my way to his Hurt. But 
he that goes about to charge an Enemy withany 

rievous Crime, and would have his Accuſation 

eliev'd by thoſe who are at peace with him , 
mult lay aſide all the Stratagems and Deceits of 
War, and ſet up for an Aſſertor of plain Truths; 
and therefore with regard to thoſe perſons, who 
are 7 to be his Hearers, he is to play the 
part of an Hiſtorian, or ordinary Relator. 
Whence, if he voluntarily recede from the truth 
and reality of Things, he cannot avoid the dou- 
ble guilt of Lying and Slandering. Again, to 
charge an Enemy falſly to his Face, is a Mark of 
a low and impotent Reviler. To return Lies for 
Lies, is to imitate the Folly and Vanity of the 
Adverſary (7). As for the Notion of Lipfize, in 


his Treatiſe of Politicks, () who reckoning 


up the perſons towards whom we inay be allow- 
ed to practiſe Simulation, or Diſſimulation, joins 
Foreigners to Enemies; this ought no farther to 
be admitted, than as it is for our advantage to 
hide our Deſigns or our Affairs from their no. 
tice, For that we ſhould by Feign'd Speeches 
procure their Harm or Loſs, is what, Nature 
it ſelf will not bear; on account of that 
nearneſs of Blood by which all Mankind ſtand 
related and allied to each other. 


XX. Tis a Queſtion of more difficulty, whe. 
ther a Criminal or an Offender artaign'd on 
any account, may deny the Fact with which he 
is charg'd, or endeavour to elude the Accuſzti. 
on by Feign'd Arguments, and yet not incur the 
Guilt of Lying. And here we do not ſpeak of 
the Divine Tribunal, in reſpect of which the 
ſafeſt Courſe is, to fly immediately to Humble 
Confeſlion, and an earneſt imploring of Pardon: 
Since it would not be leſs Impiety than Fo ly, to 
uſe Excuſes or Denials before an Omnipotent 
Judge. And'twas on this Principle that Feſtus 
made the Exhortation to Achan, which we hare 


in Fecſh. 7. 19, 20. For there the Criminal ws 


before detected by the Hand of Heaven. The 
preſent Enquiry therefore is confined to Himen 
Fudgments ; which are principally deſigu'd for 
theſe two Ends and Uſes: Firſt, that every Man 
may obtain what is his Right and Due: Ande- 
condly, that fit Puniſhments may be infiided, 
for the correction and reſtraint, both of thoſe 


who have dared with wicked purpoſe, actual) 


to violate the Rights of others; and by thoſe too, 
who by reaſon of their Cold Affection towards 
Juſtice, would have proceeded to the fame Com- 
miſſions, did they not dread the Suffering thoſe 
Evils, which they have ſeen fall fo heavily on 
other Offenders. Now to decline tHe ſeverity 
of this Proceſs, ſome think it by no means al- 
lowable, to make uſe of Falſe Speeches. Firſt, 
becauſe the Judge hath an eſpecial Right to un- 
derſtand the Truth. Wherefore , neither the 
SanRity of the Magiſtrate, who preſides in the 
Name of GOD, nor the Neceſſity which the 
Subject lies under to Obedience, wil! give the 
leaſt place or countenance to Contumacy ct 
Circumvention. Beſides, they ſay this permilſt- 
on appears rather dangerous than needful or be- 
neficial ; inaſmuch as conceal'd Crimes do the 
more Miſchief. Eſpecially if what is deliver'd 
in excuſe, be not only falſe in Fact, but in Je- 
or; every ſuch Untruth being of Ill Conſequence, 
not only conſider d by it ſelf, but likewiſe in te- 
gard that one Error gives occaſion and ril? to 
an infinite Train of others. Yet the contrary 
Opinion is by many prefert d; who ſay, de 
ought to diſtinguiſh in every Crime, between 
the Damage done, and the baſe Guilt cr Com- 
miſſion; to the former of which, Reſtitutlon 
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proper anſwers;-and to the latter Puniſhment. 
By Loy (a of Nature everyMan ought to make 
Reſtitution for Damage occafjon'd by his Fault; 
and ar the ſame time the ſuffering Party ought, 
upon his Sorrow and Reparation, to admit him 
to pardon, Therefore every guilry perſon is, by 
an Obligation ſtrictiy ſo call d, bound to be al- 
ways ready to repair any Damage he hath caus d. 
But no Man is tied to offer up himſelf freely 
to Puniſhment, and to be an Informer againſt 
himſelf. So that if the Fact be not known, and 
an open Reſticution would be a Confeſſion of the 
Guilt, in this Caſe the Reſtitution is to be made 
in ſome Indirect and Secret manner. All Pu- 
niſnment muſt be inflicted upon Men againſt 
their Wills; otherwiſe it could never obtain its 
due End, which is to deter the preſent Offender, 
and all other perſons from Sin. But whatever 
we lay under an Obligation to perform, is to be 
undertaken by our own free and voluntary Mo- 
tion. Since then no perſon is properly obliged 
to inviteand call down Puniſhment on his own 
Head, (») but mult, indeed, as he is a Man, na- 
turally abhor it in the higheſt degree; eſpecial- 
ly if it tend to Death, or ſome other grievous 
Evil; there appears no reaſon, why he may not 
decline ic any way poſſible, provided he do not 
hereby injure a Third Party (os). Nor can it 
much conduce to the Intereſt of a Common- 
wealth, that after Reparation hath been made 
for the Damage, any ſuch Fact, as we now ſpeak 
of ſhould be puniſh'd ; that is, a Fact not open 
and notorious, and which conſequently might 
be diſguiz'd or excuſed by ſome Colour or Plea. 
Therefore, as none but a Fool will deny mani- 
feſt Faults; ſo from what hath been here alledg'd, 
it ſeems allowable for a Man to wipe off an Im- 
putation by a Falſe Defence. Though for a 
Priſoner to urge Falſe Opinions, can ſeldom 
turn to his advantage, the Court being ſuppos'd 
well skill'd in Kighe and Equity. A Judge in- 
deed hath power and Liberty to get out the Truth 
by any poſſible Means, in Caſe the Fact be of 


ſuch conſequence, that the Safety of the Publick 


abſolutely requires it ſhould be puniſh'd. And 
therefore he cannot be tax d with Lying, if to 
bring the Party to a Confeflion, he makes uſe of 
ſome Stratagem gf Fiction: As ſuppoſe, by pre- 
tending that hi hath receiv'd full information 
ſome other way, or by threatning that he will 
proceed to ſuch or ſuch Severities, if the 

accus d perſiſt in his Obſtinacy, and the like (p). 
But it cannot hence preſently be concluded, 
that the Criminal himſelf is bound to own the 
Charge: Becauſe neither doth every Power which 
denotes the ba re exerciſe of ſome Act, infer an 


Obig ati in the Object towards which it is di- 
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refed: And beſides, there are other ways for 
the Judge to penetrate into the Buſineſs, as by 
Arguments and Witneſſes; which Witneſſes, 
when examin'd about the Crimes of others, are 
obliged, though unſworn, to declare the Truth, 
in obedience to the Command of Authority. 
Farther, Self. preſervation is a thing which chal- 
lengeth ſo much Favour and Allowance; that 
tis reckon'd odious to puniſh the moſt Notori- 
ous Offendors, without giving them a Hearing. 
On which account, no perſon is blamed for caſt- 
ing any Veil or Colour over his Fault ( The 
Divine Tribunal and the Human are not in all 
reſpects alike; nor doth a Mortal Judge preſide 
with ſuch Majeſty and Authority as Almighty 
God. And if a Priſoner be not bound to make 
a voluntary Confeflion, his Denial cannotin the 
leaſt impair that Obedience, which he ows to 
the Civil Power. Tis true, a Crime which 
hath been reſolutely and ſtubbornly diſown'd; 
commonly meets with the ſeverer Puniſhment ; 
becauſe Free Confeſſion is generally a Sign 

Penitence, which muchleſſens the Malignity of 
the Offender : Yet whether it be more advanta- 
geous cunningly to deny a Fac, or to embrace 


the Ingenuity of an Open Acknowledgment, is 


a Point which belongs to another kind of En- 
quiry, not to that which we are now engag d in 
and which confines it ſelf to Matters of ſtrict Du- 
ty, what a Man is bound to do, and what not. 
Which of theſe two Opinions ought to be cho- 
ſen rather than the other, any Man will appre- 
hend, who hath Jud t enough to weigh the 
Arguments offer d on both ſides. Tis very re- 
markable, that which Haytho reports in his Hi- 
ſtory of the Tartars , That although in other reſpecłi 
they are moſt notorious Lyars, yet m Two Things they 
ſtrictiy obſerve the Truth: Fitſt, That noMan a 
them arrogates to himſelf the glory of an Exploit whic 
he really bath not perform d: And Secondly, That 
whoever bath committed a Crime, though ſuch as be 
knows will coſt bim bus Life, when examin'd by bus 


Lord, never conceals the Matter. And — ' 


the Faponeſe, to be diſcover'd in a Lyebefore the 
Judge, is a Capital Offence. 


XXI. But *twill be ask'd, What liberty may 
the Council, or the Advocate fairly take in this 
Caſe ? Our Opinion is, that we ought here to 
diſtinguiſh between Ciwil Caſes and Criminal. In 
the former it doth not appear that the Advocate 
can with a ſafe Conſcience hinder the injur'd 
party from obtaining his Right, as ſoon as poſ- 
ſibly he may. And therefore in ſuch Concro- 
verſies, wecondema as unlawful, not only falſe 
Allegations, and feigned Reaſons, but likewiſe. 
al dlatory Exceptions and Demurs ; inaſmuch 
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as all theſe are a Let and Hindrance to the one 
Party from paying what he ows; and to the 
other from receiving what is due to him (7): But 
in Criminal Caſes, where the Diſpute regards 
only the Puniſhment, we judge it ought farther 
to be conſider d whether the Council be aſſign d by 
the Publick Authority, or by the particular Ap- 
pointment of the Priſoner. If by the former 
it doth not ſeem allowable for them to make uſe 
of feign d Arguments, and falſe Colours; ſince 
the Deſign of the Court in deputing them, was 
only, that they might wipe off any Calumny 
thrown upon the ' Priſoner, and take care that 
he ſuffer no Injuſtice. Which End is ſufficient- 
ly anſwer'd by a bare refutation of the Poofs of- 
ford by the Accuſer, But he whom the Priſo- 
ner particularly chuſeth and retains to plead in 
his behalf, ſince he only acts as his Client's Inter- 
reter, may, in our Judgment lawfully uſe the 
— Method of Defence, which the Priſoner 
might have uſed, bad he anſwer'd for himſelf. 
| He i under @ very great Miſtake, ſays Tull (5), 
that fancies he bath got our res! Opinion and Autbori- 
ty for all that he meets with in our Fudiciary Orati- 
ons. Whatever we deliver d on thoſe Subjects is to 
be a{crib'd to the Cauſer, and to the Times, not tothe 
Man, er to the I leader. And in his Second Book 
of Offices, he maintains, that ſometimes to de- 
fend a guilty perſon, is not contrary to any Du- 
ty of Religion. Nor isJuſtice in any greatdan- 
ger of ſuffering by this Permiſſion : For, ſince 
the Judge is ſuppoſed fully to underſtand the 
Law, the Advocate by producing falſe Laws, or 
falſe Authorities, is not likely to prevail to any 
purpoſe: And he is never credited vpon his bare 
Aſſertion, but obliged to produce ſufficient proof. 
And therefore, if a guilty perſon, do by this 
means ſometimes eſcape unpuniſhed, the Fault 
is not to be charged on the Advocate, or onthe 
Priſoner,but on the judge, who had not the wiſ- 
dom to diſtinguiſh between Right and Wrong: 
Vet Plato (t) would not grant even this degree 
of Indulgence in his Commonwealth. And the 
Ancient Egyptians held it for a certain Maxim, 
that the Harangues of the Lawyers very much 
darkned and perplex'd the Law («). Eſpecially 
ſince as Euripides (w) obſerves, Truth always 
ſpeaks plainly ; and therefore doth not ſtand in 
need of the Windings and Turnings of Interpre- 
ters: Whereas, Unjuſt Speeches being alway: fick and 
weak in tbemſelves, require and ſubtle Medi- 
cines for their ſupport. Tis a ying of Pinder, 
Three Words are encugh to ſet off a Good Cauſe. And 
Jeerates amongſt his other Rules toDemonicus, ad- 
viſeth him, Newer to undertake in Comrt the Defence 
Fa Wicked Man: For, ſays he, people will think 
vun are inclined to thoſe Practices your ſelf, which you 
defend in others. | 


88 * ͤ»„⸗ſͤ— 


It is hence evident how far we may admit of 
Numtilian s Aſſertion; 4 Wiſe Man, ſays he, (x) 
& on ſome occations allow'd the privilege of Hing 
and an Orator, if be cannot otherwiſe bring the Tudge 
ta Reaſon and Equity, mut neceſſarily apply bimſelf 
to the moving bus Affettions. And again, ( 1) That 
which at the faſt Propoſal appears ſo barſh and ſtrangt 
may be maintained upon reaſonable Ground, 
namely, that a Good Man in defending a Cauſe, 4 
Sometimes go about to perplex the Truth, and deceiny 
the Fudge. But the Inſtances which he offers re. 
quires a more ſtrict Examination. Firſt, he af. 
firms that A perſon arraign'd for plotting again} g 
Tyrant, may be defended by falſe Allegations, And 
this is built upon the Grecian Hypotheſis, which 
makes the killing of Ty rants lawful. Otherwiſe, 
to defend by feign'd Arguments, a perſon guil | 
ty of Treaſon againſt the Prince to whom we | 
have our ſelves ſworn Allegiance, is therefcre 
unlawful , becauſe every Subject is hound to 
guard and preſerve his Sovereign to his utmoſt 
Ability. Whereas the deſire or endeavour of 
ſhelcring a Conſpirator from Juſt Puniſhnen, WW 
would be utterly inconſiſtent with that Obliga ME 
tion. He proceeds to urge, What if 4 Jute Wt 
ſhould be about to condemm a Man for ſomeGoed gu. 
ont, unleſs we can prove the Actions not to have been 
perſerm d, ſhall not the Orater who appears in bu be- 
balf be allou d the uſe of ſuch means, to preſerve the 
Innocent ; and what is more, this worthy ard cm- 
mendabie Member of the State? But indeed ſucha ME 
Caſe as this can hardly be ſuppos d. For no- 
thing ought to be honour'd with the Name of 
a Good Action, but what is agreeable to the 
Laws of the Commonwealth. And it doth not 
appear how any man ſhould be brought into 
Judgment for ſuch a Performance. Let us Ima- 

ine therefore, that aperſon by ſome Good and 
piece of Service hath incurr'd the Envy 

of Wicked Men, and that theſe Wicked Men 
have afterwards got poſſeſſion of the Seat of Ju- 
ſtice. Here, if the Fact were openly known, 
and an Accuſation brought 2gainſt him for it, 
*twould ſigniſie nothing to difown it, As twould 
have been idle for Cicero, had he been arraign'd 
for putting to death tHe Aſſociates of Carilin, 
to deny the Charge. But if the Fact may {till 
be diſſembled with ſome colour and probability, 
there's no reaſon why an Innocent Priſoner may 
not be defended by feign d Arguments before 2 
Wicked Judge. As for the other Inſtance of 
Quintilian, When a Man « to diſſuade ſome Under- 
taking, Tuſt indeed naturally, and in it ſelf, but in 
the preſent juncture of Affairs diſad vantagicus to the 
State : there's no need he ſhould . 
falſe Reaſons to prove thoſe Juſt Things to be 
Unjuſt ; but tis ſufficient for him to ſhew, that 
what may juſtly be done, is not always necefſa- 
ry to be done; and that the Times now require 
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Comp. 1. 9. S. 2. O. ad. L. Cornel. de folfir. 


© 
(e) Dioder, Sicul, I. 1. c. 6. 


7 laſt tut. L. 12. c. r. 


(w) Phaniſi, 


(C\) Pro Clventis 0 de LL. I. XI. feb. fr. 


(x) Aan. 1. 1t. c. 17. 
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uſe what is uſcful and profitable, rather 
hr hn ei, og ea ee; 

e and right: And all this may be urg 

. om the Truth. Another Caſe 
opoy'd by Quintilian, is, When an Orator hath 
good hopes of the Criminal's future Reformati- 
on. And this indeed may prevail with him to 
be the more willing to lend the Priſoner all his 
parts and cunning in order to his deliverance, 
becauſe he is aſſur d that twill not be to the pre- 


judice of the Publick, that ſuch a perſon ſhould 
go unpuniſhed. But co reſcue a good Comman- 

er from ſuffering for a manifeſt Crime, when 
his Life is neceſſary for the Honour and Succels 
of the State, the beſt Expedient is, not to have 
recourſe to Falſhood and Fiction, but rather to 
take that plain and open Method which 77 
tells us (z ] was uſed by Antonius the Orator, in 
his Defence of MH. Aguilius. 


— 


IXTE proceed to examine and ſtate the na- 

ture of an Oath, which is judg d to add 
ſo great Strength and Confirmation to our Diſ- 
courſe, and to all our Acts which have any de- 
pendance upon Speech: which though we might 
have treated of very properly and conveniently 
hereafter, when we come to explain the Egforce- 
ments of- Pats and Covenants ; yet we choſe to 
aſſign it this particular place rather than any 
other, becauſe the Cuſtom of Swearing is uſed 
for the eſtabliſhment and ſecuricy, not only of 
Covenants, but of bare Aſſertions. (To which 
purpoſe it may, not impertinently , be obſerv'd, 


eſteem d Obligatory , but ſuch as were openly 
8 deliver'd in Words ()). An Oath the very Hea- 
ten look d on as a thing of ſo great force, and 
of ſo Sacred Authority, that they believ'd the 
Sin of 7 to be purſued with the Severeſt 
Vengeance ; ſuch as extended it ſelf to the Polte- 
nit of the Offender, and ſuch as might be in- 
eur: d by the bare Thought and Inclination with- 
cout the Act (b). Thus Diodorus Siculus (c) re- 
ports of the Egyptians, That by their Laws Perſons 
who bad forſworn themſelves, were-adjudg'd to Capi- 
tal Puniſhment ; as guilty of the two greateſt Crimes, 
is Fra that 12 which they o d to 64g 0 

Fronng Faith fram amongſt Men, the Hronget 
Pillar of Human Society. * 


2 —— 
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CHAP, Ill. 
Of n OAT H. 


that amongſt the Fews no Oaths nor Vows were 


Impiety, as lightly to ſtir up the Divine Venge- 
Cy 4 k. . | ; oP 8 


IH. An Oath, then, is a Religious Aſſererati. 
on, by which we either renounce the Mercy, or 
imprecatethe Vengeance of Heaven, if we 2 
not the Truth. t this is the ſenſe and pur- 

rt of Oaths, appears from thoſe Forms of Words 
in which they are commonly expreſs'd, As ſo 
hbely me GOD; GOD be my Witneſs; GOD be 
my Avenger, and other equivalent Terms, which 
amount to much the ſame, For when a Supe- 
rior, who hath a Right of puniſhing, is appeal d 
to as a Witneſs, his Vengeance is likewiſe invo- 
ked in Caſe of Breach of Faith; and GO D 
who knows all things, being ever a Witnels, is 
ever an Avenger, Nor can a more grievous Pu- 
niſhmeat light upon Mankind, chan their loſing 
all title to the protection and aſſiſtance of Pro- 
vidence. Yet when we ſay that GOD is invok'd 
as a Witneſs in Swearing, it ought on no ac- 
count to be hence inferr'd, that an Oath ſhould 
be look d on as the Teſtimony of GOD; or as 
if GOD himſelf gave atteſtation to the Yeraci- 
ty of the Swearer z which ſeems to be the Opi- 
nion of Biſhop Sanderſon (e). But when an Om- 

niſcient and i Being is call'd to be 
both a Witneſs, or Guarantee, and likewiſe an 


Avenger, we therefore preſume upon theTruth 


of what is deliver'd, becauſe we cannot con- 


ceive any perſon to be arrived at ſuch a pitch of 


— 


5 Verem. J. 5 circa fin. 
(b) 


GOD, " (o} L rc. e. 77. 
* Pluterch. Queſt. Roman. 44. obſerves, That 


zmongſt the Romans was not allow'd to ſwear, 
tare, or the on 


refur'd, 


the Offices of Religious Worſhip 7 
nn 


Vid. Gree. ad Levitic. V. 4. Numeror. XXX. 3. Dent. XXII z. 
Vid. Gree. J. 2. c. 13. 5 1. Philo, Jud. de Sacrificiis. Our Aſert 


* Py dts. {As aw tt a A. a 2d 


— 
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derives irt force from the Oath, the Oath frum 


. 
x< 


1 
| S Oath 'rirminave: im the Curſe of Perjury ; or, that is the ground 
upon which all Swearing depends. In the ſame place enquiring into 


Reaſons why the Flamen Dial 


he delivers himſelf to this purpoſe. Was it- becauſe an Oath us # kind of Tur- 
Jes el K hy force that may be applied to the Souls of Pee SubjeB®s : Whereas the Prieft ought to be exempt from all Valence, 
Val in Mind as in Body. Or becauſe every Oath terminates in the Curſe of 
. 2 which i1 the Reajſen that the Priefis ors forbidden by the Lows , 10 uſe Imyrecations u erds cthers } And indeed the 
f — — wer cmd. who being evder'd by rhe people to due Alcibizdes with the uſual Ceremonies, 
5 was 78 L 
8 neng 


Perjay: Whereas all Curſing is Ominow and 


nor in Bod," Or, war it breauſe the Guilt of Petjury might turn 
an Impious forſworn Mech were to offer Vows and: Prayers in behalf of the zie, and 10 penfem 
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ance againſt himſelf, And hence Perjury appears 
to be a moſt Monſtrous Sin, inaſmuch as by it 

the Forſworn Wiretch ſhews, that he at the ſame 
time contemns the Divine, and yet is aftaid of 
Human Pliniſhment ; that he is a daring Villain 
towards G OD, and a ſneaking Coward tc- 
wards Men (). The Scope, and Meaning of 
Oathsis likewiſe ſuggeſted by the End for which 
they have been introduc d: And that is, that 
perſons might be the more firmly engaged to de- 
clare the Truth, or to perform their Promiſes, 
by the juſt awe and Dread of the Divinity, In- 
finite in Knowledge, and Infinite in Power; 
whoſe Wrath they thus invite down upon their 


own Heads, if they knowingly deceive: where- 


as perhaps there would not have been force and 
ſecurity enough in the Fear of Men, whoſe 
Strength they might fancy themſelves able to 
baffle or to decline ; or whoſe Diſcovery they 
might hope to eſcape (g). For in Caſes where 
the party with whom we tranſact, if he deceive 
us after his bare Word or Promiſe, cannot poſ- 
ſibly lie conceal'd , nor avoid Human Puniſh- 
ment, it ſeems ſuperfluous to put him to his Oath. 
»Tis the Advice of. DemoFbenes, (h) Thoſe who 
eſcape your Juſt ice, leave to the Vengeance of the Gods; 
but thiſe cn whom you can lay bands, never conſign 
over to Providence, without puniſhing them your ſelves. 
And for this Reaſon we ſhould judge it to be an 
Abſurdity in the Civil. Law (i), when it al- 
lows the Swearing againſt a Woman, that ſhe is 
not with Child. This Caution will appear to 
have the more weight, if we conſider that the 
too frequent uſe of Oarbs, doth in many perſons 
much impair the Reverence due to them. It 
was an excellent Leſſon which Pythagoras gave 
his Scholars, Very rarely and very hardly to be 
brought to an Oath, but if they bad once ſworn, moſt 
inviolably to obſerye it. Nor is Iſccrates's Precept 
on the fame Subject to be deſpis d; Newer ſwear, 
ſaith he, on the account of Money, though you could 
do it with the greateſt ſafety and aſſurance ; leaſt you 
draw upon your ſelf a double Imputation of Perjury 
with ſome, and of Avarice with others (l). 


But as tis juſt and right to pay the moſt Re. 


ligious Reyerence to Oathi, ſo is it vain preſumy. 


tion to expect or deſire, that their Truth or Fal. 
hood ſhould be evinced by an Immediate Mita. 
cle; as if GOD were obliged to exerciſe his. 
dicial Office, at the 8 and humour of men. 
And yet this was a Superſtition which very much 
obtain'd of old, not only amongſt the Heatly, 
but in the Ignoranc and Barbarous Ages amongſt 


Chriſtians themſelves, Sophecles(m) plainly ſpeaks 
eee 


| na q df? Y widtes ad pem ge, &c. 


Prepar d we t cod to lift the Burning Steel, 
To tread the Flames, and by all Heaven to ſurc. 


Tis remarkable what Phil. Ballæus in his Tres. 
tiſe oF the ur of the Indians (o/, 3 
of the Malabars, That amorgſt them, the po. 
who 1s to take a Purgative Oath, hath his Three jrj 
Fingers dipt in Melting Butter, and then 1751 up 
in Leaves, which three Days after are uncover 4h 
ſee the Effect. Others are order d ro ſwim own ; 
River between Colchis and Cranganor, full / 
Crocadiles : Others to reach an Apple out of a Por 25 
with Strpents, and by the ſucceſs of theſe Attempt, 
Judgment i madeof their Innocence (p ), 

And, indeed, it we would confeſs the Truth, 
Oaths either infer or preſuppoſe, the Diffidence, 
Unfaithfulneſs, Tgnorance and Impotency of 
Mankind. For what need would there be of ſuch 
Engagements, if we could ſecurely rely on the 
Faith and Conſtancy of others: Or, if there 
were no Examples extant of perfidiouſneſs; or, 
if we had ſtrength enough to compel perſons to 
make good what they owe? Laſtly, what occz- 
ſion would the Judge have to enquire the Truth 
of Sworn Witneſſes, unleſs he were ignorant of 
it himſelf ? And from this Principle I ſhould 
draw the reaſon of that Speech of the Empera 
Frederic in the Poet (q), © 


+ 7 
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(F) Vid. Charon de la Sageſſe. CY c. 10. TIN 1 4 | 3 * K 
er to ve 1 tis 


(s) Lucian Phalarid. 1. It may perhaps be an 


impoſſible to lie concealed from GOD 


Plin. I. IV. Epiſt. 25. Men of Wicked Inclinations tal confidence-and encouragement from that reflection, quis ſciet? Whe vil 


ever know what we do ? 


* ol 


(b) De fill? legat. ) Vid. 1. 3. 6. 3. 5. jj (k) Hobbes de cive, I. 21. $. 23. 
(1!) Ad. Demonic. Add. Yaler: 42 I, 54 4 15 84 2. Ext. hey are the trueſt Men, qui 1 fem jurant, wi 


have no other Oath than to keep their Word without d wearing. 
| N i thus beſpeaks Theſew, 


In Sephocler, Dedip: Colon,) Pe 
TA not requize an Oath . 


id. Curt, I. 7. C. 8. 


theſe eps WJ 4 4 
/ | Oath) conld wr force marehax wy Word ſhall po. > 
6 | ” , # Epife:. Enchir. c. 44. & Simplic, in loc. 


(m) Antigone. v. 6 269. 


(n) See the Forms of Exorciſms in Marculphus. 


(s) Sevic deſcrip & Jodoc ** account 
| wiſe Bern. uren. deſctip. Jh c. 16. Schouten in deſcript.. Regn. Siam. where he gives an 
of their Judicial Pr i Euſeb. in St6b, Serm. 279. It's the Advice of = — we ſbould rim ale good vb. 


we {wear : But I think it no 
( Guncher Ligurin, I. 3. 


a Duty of Religion to conſider well before we ſwear. Add. rot i. in Matth c. 5. v. 34. 
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2 — Nudo jus & reverentia verbo | 
' Regis ineſſe ſolet, quo vis juramine major. 


e Sacred Awe that guards a, Prince's Word, 
Het ſtronger Tyes than ſtricteſt Oaths afford. 


Not only becauſe to have Faith and Honeſty 


kept up inv iolably in the World, is in the high- 
eſt manner the Intereſt of Princes; but Jike- 
wiſe becauſe tis unbecoming their Majeſty, to 
ſeem liable to the leaſt ſuſpicion of Perfidiouſ- 
ne, Falſhood, or Deceit. Thus we are told, 
that amongſt the old Peruviant, Oaths were not 
at all in uſe ; but the perſons who were to give 
their Teſtimony, barely promiſed, They would 
confeſs the Truth to the Inca (r). 


NI. Since GOD. alone is of Infinite Know- 
ledge, and of Infinite Power, the Abſurdity is 
manifeſt of Swearing by any _ which we 
do not look upon as Divine; in ſuch a Senſe, 
as to invoke itfor a Witneſs of our Speech, and 
for an Avenger of our Perjury. Hence as it was 
uſual for the Heathens to ſwear by the Stars, be- 
cauſe they judg'd them to be ſo many Deities; 
ſo for a Cbriſtian to imitate them in that Practice; 
would be a mixture of Impiety and Folly. As 
for thoſe Forms attributed to ſome of the Anci · 
ents, as that of Socrates, by a Dog, by 4 Gooſe, 
(whatever Porphyry (ſ) pretends to the contra- 
ry,) and by the Plane- tree; that of Zeno, by a 
Caper; and that of others, by Crambe (t), we 
are to eſteem them meerly Jocular. They ſwore 
by theſe, as Apollonius (u), not as by Gods, but to 
avoid Swearing by the Gods; when by the practice 
of the generality of Men, it was grown into an 
Il Cuſtom, to apply Oaths as the Supplemental 

Ornament of Speech. | 
Bat that which was moſt in uſe by the Anci- 
ents, was to ſwear by thoſe Things which each 
perſon held moſt dear, or ſet uppermoſt in his 
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Per caput loc jure, per quod pater ante ſolebat ; 
| | 7 n. IX. 
By this my Head; my Father's Oath before. 


So we every where read of perſons ſwearing by 
their own Life and Soul, and by the Life and 
Soul of thoſe Friends who ſtood firſt in their Af- 
fections. And the Lovers thought themſelves 
very Religious in ſwearing b — Bright Eyes, 
the Sweet Lips, the Golden Teeſſ of their Miſtreſs. 
(w) All which Speeches are by no means to be 
interpreted in this Senſe ; either that thoſe things 
were invoked as Witneſſes and Avengers of Falf- 
hood, as Apuleius (x) amongſt others believed; 
nor that they were cited to give Teſtimony un- 
der the Notion of belonging to God, and expreſ- 
ſing ſomewhat of the Divinity, namely hisTruth, 
Goodneſs and Power, and which the perſon 
thus ſwearing hereby acknowledgeth, that he 
enjoys by God's Mercy, and that he is unwilling 
to loſe by God's Juſtice z as if he ſhould ſay, / 
ſwear by my Life ; that is, by God to whom 1 owe © 
my Life; which is the Opinion of many, and 
particularly of Biſhop Sanderſon (y). But they 
only thus inrok d GOD himſelf, defiring that if 
they ſwore falſly, he would be pleas d to puniſh 
their Crime in thoſe things eſpecially, for which 
they were moſt nearly and tenderly concern'd. 
(z) Thus it was the ordinary Cuſtom of the Arhe- 
niant, in their Solemn Oaths to devote them- 
ſelves and their Family to Deſtruction, if they 
deceiv'd ; and on the contrary to begg all ha 
pineſs from the Gods on themſelves and Friends, 
if they ſwore truly: as is evident from frequent 
Inſtances in Demoſthenes (a). And they y 
believ;d, that the violation of ſuch Engagements 
would draw down the Anger of Heaven upon 
the Heads of others, as well as upon their own. 
Pliny (b) tells a Story of one Regulus, who made 
a gainful Trade of Perjury, in relation to Wills 
and Teſtaments; that, giving a Viſit to a ſick 
—_— (Verania, Wife to the Famous Piſo,) and 
perſuading her that by his Aſtrological 


Veneration and Eſteem. - So Aſccanius in Vir- 
e Obſervati- 
6 ok ons he foreſaw ſhe ſhould recover: The Lady 
7) De ge. Comment Reg, 1. 2. c. 3. IL 3. «moe | 
Hab eee T, 
te) Ovid, Amer, 1. 5.7 Ys L 85 illam nup⸗ ecordee , 
h N 2 —— . 
On her own Eyes and mine 3 Curſe he lay'd ; 
ye pode thc Fs + perjur d Maid. 
(x) De Deo Secrar. * (y) De Jurement. Obligat, Prell. 1. Sec. 4; 
(2) Ovid, Trif, 1, 4. El. a " Pv cope iffe ſam ſoleus jureve; rae 
e 8 | Ie? for meh er en 4 


By his own Head how often would he Swear,” | 


And Yours, not leſs the Datling of his C 


| 6) Add. Antiphen. Orat. 15. 


(8) L, 2. Epiſt, 20. 
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being eaſily credulous under fo great an appre- 
henſion of danger, call'd for her Will, and ſer 
down Regulus for her Heir ; but ſoon after falling 
into Extremities, ſhedy'd with this Exclamation 
againſt her Deceiver ; O wicked and perfidious! O 
worſe than perjur d Villain, who forſu ore bimſelf by 
the life and ſafety of bis own Son! The Reflection 
which Pliny makes on the thing, is this; Regulus 
uetb this Stratagem not more frequently than wicked- 
ly 3 whilſt be imprecates the wrath of the Gods,whom 
be every day deceives, upon the Head of the unfortunate 
Truth (c). : 
And hence too we may gather the Meaning 
and Deſign of thoſe Oaths, which were hereto- 
fore made by the Life, the Genius, the Safety of 
Princes; which we are told are ſtill cuſtomary 
amongſt the Perſians, and are eſteemed more 
ſtci& and ſacred, than thoſe in which the Name 
of God is immediately invoked. For they did 
this, not as thinking there was any Divinity in 
their Princes, whilſt alive, nor as imprecatin 
their Diſpleaſure if they ſpoke falſe ; but becaule 
many of them either in good earneſt, or at leaſt 
in Flattery, intended hereby to ſhew, that they 
preferr'd their Prince's ſafety to their own ; and 
therefore look'd upon it as a more horrid perjury 
to devolve the Wrath of God upon Him, than 
uponTbemſehuves. So that the Senſe of thoſe Pro- 
te(tetions was properly this; So may my Prince be 
happy and ſafe, as 1 perform what I now promiſe; 
that is, unleſs I fulfil my Engagement, I deſire 
theDivineJudgmentsmay light upon myPrince's 
Head. St. Auguſtin (e) ſpeaks very pertinent- 
ly to this purpoſe. What elſe, ſaith he, & that 
which we call (Jurare) to ſwear, but (Jus reddere) 
to pay the Due or Right; to God, if we [wear by God; 
to our Children, if we ſwear by them ? And what 
Right do we owe todur,own Safety, to our Children, 
or to our God, but the Right of love and of truth, not 
of Treachery- and Falſhood ? When any Man ſays, by 
my Safety, be pawns and engageth bus ſafety to Provi- 
dence, for the truth of what be affirms; when be ſays 
by my Children, be conſigns over bus Children as ſe, 
many pledges to God; deſrring, that whatever comes 


aut of his own Mouth may fall upon their Head; Trath, 


if be declares the Truth; Falſhood, if he ſpeaks fall. 
ly. Mbatſoe ver therefore a perſon names in bu Oath, 


whether his Children, hi own Life or Safety, or auß 
thing elſe, be de votes and binds it over to nights + 
Y 


God. And hence, altho Philo the Few, is ju 


Swearing, yet we can by no means a rove of 
his Doctrine, when he 4. himſelf G oo 
ly, as in the following Terms: (f) V. ſays be, 
the exigency of Affairi, neceſſarily requires an Oath, 
it xs more becoming to ſwear by the Health or the pro- 
ſperous age of our Father or Mother, if alive; by 
their Happy Memory, if they are dead. Fur they 
Att of producing their Children into life from nothirg, 
makes them the Images and Repreſentatives of the Dy. 
vine Nature, They too deſerve Commendation, wig 
as often as they are urged to ſwear, by delaying and 
beſrating, ſtrike an awe, not only into the Spettator; 
but into thoſe very perſons who require the Oath a 


their hands, For tu a cuſtom with ſome, whenthe 


bave pronounced the firſt Words of the Form, So help 
me, 70 leave off abruptly, adding what they pleaj: 
beſides in their Mind and Thoughts, For the Sentence 
may be fil d up by ſubjoining, not only the Higheſt, 
or the Creator of all things, bat the Earth, the 
Sun, the Heavens, or the World: Nor do I ſce 
any Excuſe that can be brought to juſtifie that 
Oath of the Chriſtian Soldiers, recited by Vi 
, (g) which carries in it too groſs an excels of 
Reverence towards the Emperors. They ſwear, 
ſays he, by Gcd, and by Chriſt, and by the Holy Spi 
rit, and by the Emperor's Majeſty, which next toGod 
a to be loved, and to be worſmp'd by Mankind. Fir 
when our Prince hath been once inweSted with tbe I. 
tle of Auguſtus, we are to pay to him as to a preſent 
and Mortal God, Faithful Devotion, and moſt watch 
ful Service. For though we ſhould grant thefol- 
lowing Clauſe, A Civil ꝙ 4 Military perſen then 
ſer ves God, when be faithfully loves him who reigns 
by God's Appointment and Authcrity ; yet this is by 
no means & Reaſon why they ſhould ſwear by 
theMajeſty of theEmperors in the ſame manner 
as by the Name of God. Nor is it to be ſuppo- 


. fed that Common Soldiers ſhould be capable of 


ſo much Subtilty, as to diſtinguiſh the Word ( 
in the ſame Form into two different Senſes, one 
as applied to God, another as ſpoken of the Em- 
ror. This is certain from Euſebius's Eccleliz 
ical Hiſtory, ( that to ſwear by the Fortune 5; 
the Emperor, was accounted one of the Marks of 
abjuring Chriſtianity ; which therefore St. Fah- 
7 7 reſolutely refus d to the laſt. And ſo too 
may be juſtly queſtion'd whether we ought to 
approve of that Oath preſcribed by Charles Gn. 
a, to his New Order of Knights, in the Form 
owing ; 1 ſwear by the Immortal God, and y 


to be prais'd for condemning raſh and prophane rhe Ancient Nobility which I profeſs (i). Hence like. 


— 


— Ao” 


(c) Ufa Orat. adverſ. Diagiton. 1 am ready with 8 well Aurea Mind, whenever you pleaſe to require it, to ſwear by the Live 
7 theſe my Children, and of thoſe which I harve ſince had by a Second Bed, And am not yet arriv' d at ſo deſperate a degree Tur 
e, ver am ſo unreaſenably covetous of Money, as that I ſbould be willing to devote my Family to a Curſe, only that I may leave ben 


# Maintenance ; or by an Unnatural Witke 


dneſs to rob my Father of his Eftate. 


And here likewiſe it may be remarked by the by, that the Banjans in India, who ſer the higheſt Value and Reſpe® on 


their Cows, eſteem it a moſt Sacred Oath to hold a Knife near the Cow, and ſay, 1f what 1 « 


be falſe, or, if l 4 


perform my Bargain, may the Cyw be ftruck through with thi Ae, Petr. de Yalle Itin. p 11+ Epift. 3. 


(e) Cirat. d Gratis in Flor. Sparſ. ad 
De re mulitar. I. 11. c. 5, 
() cmd. Hiſt. Gull. I. 5. : 


(d) Idem. Epiſt. T. 
(f) De ſpecial. legib. 
(5) L 4. G 14. 


L 33. D. de jarejur . 
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that the Ancients had good rea- 
with the utmoſt ſeverity per · 
ſons who had forſworn themſelves by their Prin- 
ces Liſe or Safety; inaſmuch as they were 
thought hereby to make him obnoxious to the 
Divine Puniſhment, whoſeſuccels and preſeryati- 
on is yet ſo cloſely connected to the publick ſecu- 
rity (t). Thus we find the Scytbians in Herodo- 
tu; (1), as often as their King happen d to be ſick, 
making ſtri& enquiry whether any of the Sub- 
jects had ſworn falſly by the Royal Throne; 
and if ſuch a perſon was diſcover'd, he ſuffer d 
Death for his Perjury. In Zozimus (m) the Ro- 
man Magiſtrates declar'd they could not acc 
of the Propoſals of Alaric, though fair and juſt, 
becauſe they had ſworn by the Life of their 
prince, that they would never conſent to a Peace 
with the Invader, If tbeir Oath bad been directed 
to God, they ſay, they might poſſibly have wav'd 
it in this neceſſity, relying on the Divine Mercy for the 
parden' of ſo Impions a Crime; but fince they had 
bound themſelves by the Life of the Emperog , they 
thoupbt it abſolutely unlawful for them to break through 
ſo ſolemn an Engagement. In the Capitulary of 
Charles the Great, (n) 275 — a ory ry 
inſt (wearing by the Life of the Ring, or of bis Sons. 
＋ 2 Ulpian fo) doh not deny 
it to be an Oath, when a Man ſwears by his 
own ſafety; but ſays, it is not valid, unleſs it were 
expreſly propos d to him in thoſe particular 
terms (p). ſe Oaths Being taken for the 
Benefit and Security of him that requires them; 
therefore Cuſtom makes it neceſſary they 
ſhould be form'd in the Words which he propo- 
ſeth, ſo that they may fully bear his Meaning 
and anſwer his Deſign (4). Whereas if the 
party who is to ſwear might chuſe his own 
ords, he would have an opportunity by inſidi- 
ous or equivocal 1 to evade the force 
of his Obligation. Another Reaſon for Ulpiar's 
Aﬀſertion may be, becauſe, ſuch Speeches and 
Proteſtations continually loſing ſomewhat of 
their Reyerence by daily uſe, no Man can be 
bound to let the Trite Form of, another party 
(with which he often lards hisDiſcourſe when he 
doth not think on't,) paſs for a Serious and So- 
lemn Oath. And Mr. Hobbes (r) is in the right, 


wiſe it appears, that 
ſon for puniſhing wi 


* 


 confirm'd his 


when he cenſures theſe Cuſtomary Expreſſions, 


as not pro Oaths, but prophane abuſes of 
the Name af God ariſing om an Ill Habit o 
being too poſitive and vehement in Talk. 
From what hath been offer'd it is clear, that 
Execrations, although ſtrialy taken; as when 
a Man barely lays Curſes or imprecates Miſchief 
on himſelf or others, they are not Oaths; yet 
are on all accounts to be reckon'd part of an 
Oath, as they reſpeR any Aſſertion or Promiſe, 
which they are added to bind (). And this is 
to be extended likewiſe to thoſe Prayers orWiſh- 
es by which a Man makes the performance of 
his Oath the Condition of his obtaining ſuch or 
ſuch a Blefling. As that of che Boy in ien, 
(t) So may I crack Timoſias's Skull.” Thus we find 
allan to enconrage his Army, conſtantly ſwear- 
g (as the Hiſtorian ſpeaks,) (a) not by the Gra- 
ces, but by the Greatneſs of His Commene'd Ex- 


Ploits; So may I bring the Perſians under the Yoak; 


ſo may I relieve” the weak condition of the Roman 
World. As Trajas js reported ſome times to have 
8 by adding, So may T ſee 
Dacia reduc d into the Form of s Province; So may 
F lay Bridges over the Danube and Euphrates (w). 
'Tis remarkable in the Patanes, a'people of Indo- 
fan, that they are ſo extrayagantly proud, as to 
aſe for an aſſeveration, May I never come to be @ 
Ring in Dehli, if I don't make good my Promiſe. 
And hence too it appears what Interpretation 
we ought to put on thoſe Oaths which we meet 
with in Scripture, when even good and pious 
Men ſwear by fome Created Thing (x). ' That 
amongſt the Few: of the latter Ages, nothin 
was more common than Oaths, by the Head, 
Heaven, by the Temple, by the Gold of the Temple, 
0 the Altar, by the Gift upon the Altar, is evident 

rom St. Matth. 23. v. 16, U Where our Sa- 
viour reproves them ſeverely ſor their prophane 
abuſes, and impertinent cavils in this matter. 
The va? wat un een in Homer(y),Didymus thus 
expounds, We are to know, (ys he, that in ſwearing 
by the Sceptre, they (wear by God himſelf, the great 
Governor and Controller of Kingdoms (2). Yet Ovid 
hath given us another fore of an Explica- 
tion: 3 


0 Vid. 1. 13. f. F. D. de jurejur. 
o) * 133. O0 4. (p) 
(9) Comp. Liv. I. 22. e. 38. ab t. 

( / ) Comp. Zeigler ad Grer. 1. 11. c. 3. S. to. 


(1) Melpemen. 

Add. I. 3. $ 4. 1.4 l. 
(r) Levisth. c 14. 

(e) V. H. I. 12. c. g. 


) L. 5. mmf. 
5. princ. dt. 


This Spear, the Spoils from Stout Didimaon won 
y Crown, _ 


& 


(s) Ammian Marcellim. J. 24. c. 5. (w) Add. Grot. ad Gen C. V. v. 4. 
(a) Vid. — 92. 15, 2 Sam. XIV. 19. 1 Saw. XV. 26. 1 Ng, II. 23 2Kings II. 4 6. 
U) Iliad 4. V. 234. | (z) This place of Homer is thus imitated by Valerius Flacew, 
| Hae rgo magnanimt ſpolium Didimamnis, haftam = 
— Tun — mode nec fore; wabras, 9 ne er ſhall bud, or form a Shad 
excafſa | i i te 
— . Jac 2 mazre peremptd. ince from its dying Mother rudely to 


ar; 
Tiſtor, & boc em decor 1161 1.3. 


2 


Comp. I En. XII V 206. 


rn 

On Bloody Services it hath been born, . 

94 in rough Encounters I) bere I call 
o bind my Oath, whilſt I eogage for all. 


1 


4D 
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Nam ſibi quod nunquam tactam Briſeida jurat 
Per ſcerrum; ſceptrum non putat eſſe Deos. (a). 


Who by his Sceptre ſwore Briſes free, 
Ne'er took the Wood to be a Deity. 


We learn from Procopiu: (b), that the Perſians, in 
the later Times of that Nation, uſed to ſwear by 
Salt. And in one of the Byxantine Hiſtorians, 
we find Mabomet the Turkiſh Emperor adjuring 
by Bread and Salt, his Vizier Bajaze:. 


IV. To proceed: That part of the Form in 
Oath: under which God is invok'd as a Witneſs, 
or as an Avenger, is to be accommodated to the 
Religious Perſuaſion which the Swearer enter- 
tains of God: It being vain and inſignificant to 
compel a Man to ſwear by a God whom he doth 
not believe, and therefore doth not reverence. 
And no one thinks himſelf bound to the Divine 


Majeſty in any other Words, or under any other 


Titles, than what are agreeable to the Docttines 
of his own Religion; which in his Judgment, 
is the only true way of Worſhip. And hence 
likewiſe it is, that he who ſwears by Falſe Gods, 
yet ſuch as were by him accounted True, ſtands 
obliged z and if he deceives, is really 
Perjury. Becauſe whatever his peculiar Notions 
were, he certainly had ſome ſenſe of the Deity 
before his Eyes; and therefore by wilfully for- 
ſwearing himſelf, he violated as far as he was 
able, that awe and reverence which he o d to 
Almighty God (4). Yet when a perſon requi- 
ring an Oath from another, accepts it under a 
Form agreeable to thatWorſhip which the Swear- 
er holds for true, but he himſelf for falſe, he 
cannot in the leaſt be ſaid, hereby to approve of 
that Worſhip. Thus a Chriftian when he admits 
2 the Oath of a Few, doth on no account ſub- 
cribe to his Opinion, who denies the One only 
True God, the Maker of Heaven and Earth, 
to be the Father of our Lord Feſws Chrift. Yet 
I doubt whether the Example of this Caſe, al- 
ledg'd by Grotiws (e), from Gen. 53. comes 

to the purpoſe ; For the God of Abraham, and t 
God of Nahor, and the God of the Fathers, was the 
Living and True God (f). 


Oath which Acontius had wrote upon the Apple, 


ilty.of 


to lay any obligation on his Conſcience. Not 


V. But farther, it is requiſite to the force and 
Obligation of an Oath, that it be taken with de. 
liberate thought, and real deſign. And there. 
fore he ſhall by no means ſtand bound, who not 
thinking himſelf to fwear, hath happen d to ut- 
ter Words which imply an Oath ; or who hath 
barely recited the Form; or who being, by vir- 
tue of ſome Office, appointed to give other per. 
ſons their Oath, tells them how they fall ſpeak 
after him. In this. Caſe, Lucizn's Saving will 
hold good, We are not to conſider bu Mouth, but li; 
Heart (h). It was vain therefore in Cydippe to 
fancy her ſelf religiouſly obliged, by reading the 


And fo indeed Ovid hath taught her to ar. 
gue, BY 
Lu jurat, mens eft ; nil comjuravimus ills 
Ila fidem dictis ns bh poteſt, 
Conſilium prudenſque animi ſententia jurat, 
niſi judicis vincula nulla valent. 
Si 1404 nil dedimus præter fine pectore vocem, 
Verba ſuis fruſtra viribus orba tenes. 
Now ego juravi ; Ii jurantia verba, &c. 


The Mind muſt ſwear ; with that TOE 
| FRO Icſwore; 
Let that alone can add a binding Power. i 
Oatbs are the Act of Wiſdom and of Thought; 
Words give the Thread, but Judgment 5; the 
Since all we ſaid an Empty Sound we prove, 

Sound without Senſe hath loſt its force to 


[ move, 


We did not tale, we did but read the Form, Cr. 


But 'twould be moſt ſenſeleſs and abſurd, If a 
Man deſi ing to ſwear, or at leaſt pretending 
ſuch a deſign, thould yet refuſe to be ty d by what 
he ſays ; and ſhould urge in excuſe, that when 
the Oath was adminiſter d to him, his Intention 
was barely to recite the Formal Words, but not 


ſo much (if we conſider the immediate Reaſon,) 
becauſe obligation is the neceſſary effec of an 
Oath, and inſeparable from it; as becauſe other- 
wiſe the whole uſe of Oaths, nay and the whole 
Method of engaging each other by mutual Signs 


— — — — — — 
{a) De Remed. Amor. Add. Grat. d. I. Se&. r1. © (b) De Bell. Perf. I. 1. c. 4. 
(e) Ducas. c. 23. (d) Juvenal. Sat, XV. e 
— Nin vicinrem Each calls the other's God a Senfeleſs Stock, 
Od't wterque locus ; cùm ſoles credit habenuos His own, Divize, though from the ſelf ſame _ 
| | r. Tate, 


Eſſe Deo; ques ipſe colic. 


Add. I. 5. Seat. 1. D. Ee jurejur. which is not contradicted by SeQ. 3. d. l. & e. 10. qu. 5. Cav. 22. 


(e)D. I. Sect. 12. 
(b) Pro Lap. inter ſalutand 


22. 


0 Add. C 16. Queſt, 1. C 


6 Add. J. 3 S. 2. D. de Oblig. & 42m. 


— — 
(i) Antoniwe Liberalis, (Metamorph. ( fub inir.)) relates fuch another Story of Crete a C Virgin, circumvented by 


Hermechares, a Young Man of 4rhim7, with the like Stratagem. 


- would 


— 
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wank be baniſn d out of Human Liſe; if any 
perſon might be able by his Secret Intention to 
hinder an Action from obtaining ſuch an Effect 


as it was at firſt inſtituted to produce. There- 


fore whatever your Inward Purpoſe might be, 
You ſhall certainly be bound by your Oath, when 
both the Party to whom you ſwore, apprehen- 
ded this to be your Meaning and Deſign, and 
Lou Your ſelf when you utter'd the Wards, evi- 
denc'd by all Outward Tokens, that you were 
in earneſt, and not in jeſt! And 'tis indeed a 
downright Contradiction, to deſire to take an 
Oath; and yet not to be oblig'd by the Oath; 
to deſire to promiſe, and not to be bound by your 
Promiſe ; to deſire to utter Words in a ſerious 
manner, and yet not to let them bear that 
uſe and that end which hath been aſſign d 
them by the Common Agreement of Men. 
Thus twas grofsly ridiculous for the Milaneſe 
to tell Frederic che Firſt, We ſwore indeed, but we 
did not promiſe to keep our Oath (k). And tis 
much to the ſame effect, what Father Paul 
in his Hiſtory of the Counſel of Trent; 
(1) that during the vacancy of the Holy See, the Car- 
dinals are wont to draw up a Form conſiſting of ſo 
many Heads, for the Reformation of the Papal Go- 
vernment, which each of them ſwears be will ex- 
2 obſerve, 7 coſe the _ wn on _ 2 
the Experience of all Ages teſtifies, that not one of t 
ſo ſtands to the Pepogemen ; inaſmucb as immediate- 
ly after their being choſe Popes, they declare, that ei- 
ther they could not be tied by any ſuch Bond; or that 
their very Inveſtiture with that Dignity quite relea- 


E ſhall pretend that he took an Oath with 
a prepoſterous Deſign,the Excuſe ſhall avail 
8 reverſing what he promis d, but 
ſhall paſs for meer Trifling. We may illuſtrate 
the Caſe by alike Inſtance: A perſon whohath 
bis Doctor : Degree conferrd on him in the 
Schools, is nevertheleſs a Doctor, though we 
ſhould ſuppoſe that he who pronounced the Form 
of his Promotion, thought all the while of dig- 
nifying an Aſs. But if a Player upon the Stage 
inveſt another wich the Habit and Formalities of 
that Degree, he ſhall be juſt as much a Doctor as 
he was before. Ipſa ſtatim ſcena rem fictam eſſo te- 
#atur, a8 Quintilian (m) obſerves on a like occa- 
ſion j The place ſhews rhe Action to have been inſgni- 
ficant, W we ſee that tis an Idle Queſti- 
on, Whether a perſon be obliged, who delibe- 
rately utters the Words of an Oath, yet with an 

tention not to ſwear ? For if he barely re- 
hears'd the Words without any farther purpoſe, 
us plain he hath neither ſworn, nor is obliged. 
But when the azatter hath been perform d in ear- 
neſt; chat is, When he who ſpoke the Words, 
gave all proofs of his real deſign to ſwear, and 
the other party underſtood him in that Senſe, no 


— 


very 
ſeth them from the Obligation, If therefore any 


. 


doubt but the Oath is properly taken, and the 
Obligation contracted, whatever ſecret drift the 
Swearer might entertain in his own Mind. 


VI. We ought likewiſe carefully to obſerve, 
that Oaths do not of chemſelves, produce a new 
and peculiar Obligation, but are only applied 
as an additional Bond to an Obligation in its 
nature valid before, For whenever we ſwear, 
we always ſuppoſe ſome Matter, upon nonper- 
formance of which, we thus imprecate the Ven- 
geance of Heaven. But now this would be to 
no purpoſe, unleſs the omiſſion of the thing ſu 
poſed, had been before unlawful; and conſe - 
quently unleſs we had been before obliged. 


Though indeed it frequently happens, chat we 


comprehend in one Speech both the principal 
Obligation, and the additional Bond of the Oath; 
as for Inſtance, if I ſay, So God be my Helper, as 
I ſhall pay you an Hundred Pownd:, And yet it doth 
not follow, that an Oath is unneceſſary or ſu- 
perfluous, becauſe it is thus added to an Obliga- 


tion before firm and good in it ſelf. For altho' 


all Men, except downright Atheiſts , believe, 


that God will pong the Violation of Promiſes, 
* 


notconficm'd by Oath; yet they believe at the 
ſame time, and with good reaſon, that thoſe 
Wretches will feel a mote ſevere Vengeance, 
who have in expreſs Terms call d doun the Wrath 
of God upon themſelves, and ſo far as in them 


lies have ſhut themſelves oat from all hopes 24 | 


Mercy. Whilſt they engag'd in Wicked 


with ſo full purpoſe and deſign, as to ſhew, that 
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they value d not the diſpleaſure of him who is 


able to beſtow the greateſt Goods, and to inflict 
the greateſt Evils. Whence we may conclude, 


that thoſe Acts which were before attended with 


ſome inward Flaw hindring any Obligation to 
ariſe from them, cannot be rendred obligatory, 
even by the addition of an Oath. As neither 
can a 22 Obligation truly valid, be difannul'd 
by a t Oath, or che Rigbe which it gave 
us fora m:n to 


another. perſon, be revers'd. 


ſwear chat he will not pay a Juſt Debt can be no 


prejudice to the Claim of the Creditor. 


VII. And hence too it follows, that ſince in 
Promiſes and Pacts, Conſent grounded upon 
Miſtake, is not eſſectual towards producing an 
Obligation, therefore an Oath is not binding, 
in caſe it be evidently made out, that the per- 
ſon who ſwore ſuppoſed ſome matter to be other- 
wiſe chan it really proves to be; and which if he 
had not thus ſuppoſed, he would not have take: 
the Oath: eſpecially, if his Miſtake was —— 
by the Deceit of the party to whom he ſwore. 
For here the Point ſuppoſed was in the nature 


of a Congicion, which failing, all that was built 


upon it falls of courſe, Thus if a perſon brings 
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me ſome very wellcome News from a remote 
place, in conſideration of which I folemnly 
ſwear to reward him; in cafe I afterwards find 
his Relation to have been falfe,myOath ſhallhold 
no tye upon me. Grotius (n) adds, Fu be doubrf u! 
whether a Man would not have ſworn all hong be 
bad not been thus miſtaken, then be ſhall flamd to bis 
Oath. Becauſe Simplicity and plain Meaning are the 
moſt agreeable attendants of Oaths, and all Tricks and 
Ewaſions are ſtriftly to be baniſh'd from them: And 
likewiſe , becauſe the Promiſe was not built on that 
Miſtake only, though fuch a Falſe Proſpe& might be 
the occaſion of its being i in larger Terms. But 
this doth not clearly ſettle the Caſe ; for who 
ſhall be the Judge whether in this Caſe, abſtract- 
ing from the Miſtake, the Promiſe would have 
been nevertheleſs made? Certainly, not the Par- 
ty towards whom the Oath was addrefs'd : For 
how is it poſſible he ſhould be able rightly to 
diſcern what mind the-other perſon would have 
been of, upon ſuppoſal of ſuch or ſuch a condi- 
tion? But neicher can the perſon who ſwore 
give a full determination of this difficulty; fince 
we are not wont to be equally pleas'd with rhe 
ſame things propoſed at different times, or at 
the ſame time in different manners. It Teems 
probable therefore that even ſuch an Oath is nor 
valid; at leaft, fo far as it is founded upon Mi- 
ſtake. Yet if the party who made it, thinks he 
ſhall pay ſome kind of regard to the Honour of 

| God, in not receding from it altogether, he onght 
to judge by the condition of his Affairs, how 
far he may conveniently go in the performance. 
And whilft we are ſpeaking of this Caſe, it will 
not be improper, to make a Reflection or two 
on the Oath which Feſhua perform'd to the Gi 
beoniten. Where we may firſt obſerve, that the 
Subtlety ufed by that people was not culpable, 
nor did fall under the Norton of a Lye ſtrictly ſo 
term'd. For who will blame a Man forendea- 
vouring by ſome Fiction of Speech to preſerve 
his Life from an Enemy bent upon his deſtructi- 
on? Nor, properly ſpeaking, was this Stratagem 
the Cauſe of any Damage to the [rewites : For 
what doth a Man loſe by being hinder'd from 
ſhedding the Blood of another perſon, whom he 
may nevertheleſs ſpoil of all his Poſſeſſions, and 
drag into perp2tual Servitude, ſo weakne'd and 
diſarm'd, as to be incapable of future oppoſition 
or reſiſtance? The whole Point therefore turns 
upon this Queſtion, whether or no it was the ex- 
preſs Command of God, that they ſhould kill 
all and each of the Inhabirants of Canaan, wir- 
out diſtinction; even ſuch as/ſhould voluntarily 
{ſubmic' to their Yoke, and from whom they 
could apprehend no danger hereafter? Tf this be 
ab'olucely affirm'd , Felina Oath was void. 
For then, the only uſe of it would have been to 
evade a Divine Injunction: That is, Teſbus would 


have invok d God to puniſh him if he did not 
break his Command. Nor can it be urged, tha: 
Tins was therefore willing to keep his Oath, 
| it ſhould ſomewhat abate the Awe and Re. 
verence towards the Divine Majeſty, in thoſe 
Nations, to ſee him break a Covenant which he 
hadcall'd God to atteſt. For the inconvenience 
in this reſpect would have been the ſame, had he 
neglected to put the Divine Command in Execu- 
tion. Grot ius (p) therefore is of opinion that the 
Order in Deut. 20. 16. is to be underſtood with 
this limitation, anleſa am people ſhould ſubmit pan 
the firſt Summons 3 which he urgeth many Reaſons 
to confirm, Mr. Selden likewiſe bath ſhewn at 
large (q) that the utter flaughter and extirpation 
of thoſe people, was rather a permiſſion to che J. 
radlites, than a Command. And others think 
this the more probable, becauſe the Reaſon a. 
Gen'd for that — apainſt the Canaaniei 
was, partly leaſt the Haelite: ſhould imitate their 
Idolatry, being then ſtrangely prone to Foreign 
Superſtition; and partly feaſt the ancient Inha- 
bicants , if left in any conſiderable Numbers, 
ſhould pain ſtrength to turn out their new Gueſts; 
eſpecially in caſe rhey were allow'd to live with 
them upon equal Terms. (r) This Danger 
therefore being once furmounted , they judge 
it would have been no fault do admit ſome to met 
cy and Favour ; eſpecially ſach as ſhould abjure 
their Idolatrous Worſhip. However this were, 
tis plain that Joſbua, upon diſcovery of their 
Fraud, interpreted his Oath in a moſt ſtrict and 
ſevere Senſe. They had profeſs d chemſelvesthe 
Servants of the Hraelites, a Phraſe common with 
the Eaftern Nations, and had deſir'd a League. 
Feſbua had promis d them their Life, and had 
enter'd into League with them, according to 
their — 2 — by this Agreement, (had 
t roved ſuch as t retended ; that is, none 
— 
deſi 


number of thoſe Nations which God had 
d to deſtruction,) they had been left in 
poſſeſſion of their Goods and Liberties. (/) But 
on account of the Deception they had us d, he 
infilts ſtrictly upon his Words; and, as it appears, 
left them nothing but their Life and neceſſary 
Maintenance (.). 
VIII. But what are we to think of Oaths ex- 
torted by unjuſt Fear ? Surely che perſon who 
by means of this Fear procur'd a Promiſe upon 
"Oath, is no leſs obliged to releaſe the Promiſe 
thusviolently obtain'd, than if no Oath had been 
added to confirm it. Therefore there appears 
no reaſon, why Compenſation ſhould notbe ad- 
mitted in this Caſe, in oppoſition to che claim of 
the Injurious party; according to the Rules laid 
down by us, when we treated of the general 
Subject of Fear. Indeed tis the Opinion of 
Grotim (u) that, if either the Words of the Oath 4⁰ 
not reſpect the Man, by conferring any Right pen bim 


— 


lob lid. 


(9) L. VI. c- 16. 


(s) L. II. c.13 SeR. 4. (o) Jab. IX. 
I. Vid. J. dg. c. 1. v. 34. c. 2. v. 2. c. 3. v. 5, 6. (s) See 1 XX 4 
(e) Add. Anbrof, ON. I. 3. c. 10. (u) bid, Sect. 14. 
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vt ed to by Claim, thin the eff ef of the 
— 4 be; that the Man ſhall obtain no 


I promiſea Man ſome what, calling God to wit- 
neſs. For here the Obligation ſeems altogether 
to expire, if it appear that the perſon to whom 
the Promiſe was made, lay under ſome Fault 
which rendred him uncapable of receiving it. 
Thus in a Promiſe to a Thief, I neither directed 
the Engagement towards God, nor expreſs d my 
ſelf thus, that I would in regard to the Honour 
and Glory of the Divine Name, pay the Man 
what was mention d. And though we ſhould 
never ſo freely and abſolutely, that even 

an Oath hath likewiſe the force of a Vow: 

Let ſince a Vow binds not unleſs it be accepted 
by God, how ſhall I be ſure that tis conſiſtent 
wich the Divine Pleaſure and Approbation, that I 
an innocent perſon, ſhould rob my ſelf of my 
Goods, to beſtow them on an ungodly Villain, 
only to put him into a way of making ſome gain 
of tis Wickedneſs ? And then there is no fear 
that my negle& of my Oath ſhould leſſen the 
Awe and Reverence of God in ſuch a Wretch, 
who by his very Profeſſion and way of living, 
ſhews how much he values God and Religion. 
Yet if there be any Man who in this Cale, to 
avoid giving Scandal to the Weak, and that he 
may not ſeem now he hath eſcaped the danger, to 
treat the Divine Name in a lighting or irreve- 
rent manner, which before was the Cauſe of his 
Deliverance; if any Man, we fay.,, on theſe 
Conſiderations, is reſolv d to part with the Sum 
thus promis d, it ſeems not only to be more ſafe 
and expedient, but likewiſe more acceptable to 
God, that he ſhould rather convert it to Pious 
Uſes, thag to the maintaining of the Wretch in 
his Villanous Courſes. And this method of pro- 


— — 


. dg reſpect bim, yet ſo as that ſomewhat 


ceeding, is the more juſtifiable and ſecure, in 
Governments where all Oachs of this kind are 
by the Municipal Laws declared void(x), The 
Examples alledg'd by Grotius to the contrary, will 
to thoſe who rightly conſider chings, appear not 
at all to reach the purpoſe. Tis ſtrange that 
Maltheus the Civilian ()) ſhould in his Diſcourſe 
on this Point, commend the AR of Julius Cæ- 
ſar, Who being talen by Pirates, and made ſwear to 
pay bu Ranſom, ſent the Money, but afterwards put- 
ting to Sea, took them and brought them to Execution. 
For Plutarch, Velleius, Sueton, and Polyenus, (2). 
who all tell the Story, do neither of them men- 
tion a word about any ſuch Oath ; And Maithe- 
us ſeems in this to follow the Notion of thoſe, 
who fancy that a perſon thus compell'd to ſwear, 
may ſatisfie his Oath by paying, juſt for the pre- 
ſent, what he promis'd ; yet ſo as that it ſhallbe 
lawful for him immediately after to recover what 
he gave, either by his own Strength, or by cal- 
ling in the aſſiſtance of the Magiſtrate. Which 
is indeed but a vain piece of Superſtition, it be- 
ing the ſame thing not to pay, and immediate- 
ly to take back what we paid. Tuliy aſſerts, (a) 
That it is no Fraud to withhold from a Robber 
a Ranſom promis'd him for ſaving our Life, for 
this Reaſon, becauſe a Robber x a Common E 

to all Mankind, to whom no Faith can be 3 
with whom no Covenant can be tranſacted. For 
which he is cenſured by Grotius, (b) who ob- 


ſerves, that although a Robber hach no Title to 


thoſe Common Rights which the Law of Nati- 
ons hath eſftabliſh'd between Enemies, in a Fair 
and Open War, yet he ought to be admitted to 
Fellowſhip and Communion ſo far as the Law of 
Nature extends ; one Precept of which it is 


That Covenants be faithfully obſery'd. And 
yet there are not wanting Arguments which 


might be urg d in Tuly's defence, As, that ſince 
a Robber is a Common Foe to all Men, or ſuch 
an one as withovt any precedent Injury or Pro- 
vocation ſpoils and murthers all that fall into his 
Hands, and conſequently makes it his very Pro- 
feſſion to break and diſturb that Society which 
GOD hath ordain'd amongſt Men ; therefore 
he ought to receive no benefit from any ſuch 
Common Bond ( as Oaths are,) invented by 
Men to knit themſelves more firmly together, 
after the Divine Appointment hath made them 
Sociable Creatures. And that a way of Life, 
which declares for Atheiſm, ought not to be 
admitted to any Gain or Adrantage from Re- 
ligion. As, on the other ſide, the Oaths and 


Proteſtations of ſuch Villains are little regarded 


or relied on by Wiſe Men. And we find the 


1 


— — 3 2 


4 Add. Paul Sevir. de Inquift. p. 55, 56, 57. whea be dilliaguibeth between an Cach direfted to Cod, and an O 


wen to men. | ; 
iz) Vid. Aurhentic, Sacraments pule-um. C. fi, advurſ vt. 
2) L. 8. 


{y} De Criminibus, Tit. de perjur. n. 5. 
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Pandar in Terence, reckoning it amongſt the ne- to ſwear that he will for ever keep ſilence, and 
ceſſary Accompliſhments of his Art, to bave rhe as far as in him lies, provide for their SECUlicy 
knack of Perjury (C). be bound to ſtand to his Oath ? To which — 
are inclined to anſwet in the Negative; in Caſe 
IX. It is farther requiſite in order to the Vali- his Silence, be likely 2 the occaſion of ex. 
dity of an Oath, that the Obligation be lawful, poſing many other perſons to danger. For 35 
which it is added to confirm, Therefore a Pro- to his own part he might lawfully enough ſuf. 
miſe, though ſworn to, ſhall be of no force or . fer the Villains to eſcape wich Impunity; but not 
effect, if the Subject of it were a Matter either if their ſafety was to be follow d by the murther 4 
repugnant to the Natural or Divine Law, or to and ruin of many innocent Men. And we might 
any Human Law, (if the Party lives under Ci- apply to a perſon under theſe Circumſtances tie, 
vil Government) inconſiſtent with the Natu- Saying of Tacitus, (h), Sane lentus in ſus dolme . 
ral and Divine. (4) The Example of David is ſer ; reipublice injurias ne largiretur ; So far a le 
moſt illuſtrious in this Caſe ; who having in his was concern d himſelf, cr, in regard to bis own par- 
Paſſion ſworn to deſtroy the Houſe and Family ticular grievance, be might be as merciſal as he Plas, 
of Nabal, for denying him a reaſonable Kind- but he ought not to forgive the Injary done to the (n. 
neſs in abuſive and ſlanderous Language, yet be- monwealkb, | q 
ing pacified by the Interceſſion of Abgal, he | | ; 
thanks God, that he hath been thus hindred X. But to go farther, although the thing pro. 
from a more ſinful performance of a ſinful En- mis d be not in it ſelf unlawful, yet the Oat]! ſhall 
gagement. And ſo Alboinus was no doubt inthe be invalid, in caſe it hinders any greater ) ori 
right, for retracting a Vow which he had made Good, or if we are by it wichheld from dilcharg. 
to cut off all the Inhabitants of Pavia, upon their ing any Duty of Humanity or Piety. Arg un- 
refuſing to ſurrender at his Summons. (e) For der this Head we may rank thoſe Oaths by 
tis abſur'd to invoke the Divine Vengeance up- which Men tie themſelves up from diſcovering 
on any Action, but ſuch as God himſelf hath, and communicating to others any Honeſt Ar, 
under a ſevere Penalty, forbidden. To do other- tending to the Uſe and Benefit of Mankind, 
wiſe would be to abuſe the Awe and Reverence (i) Unleſs I or others who are already privy 
which we owe the Divine Majsſty, in _ © to the Secret, can ſufficiently ſupply the Necd; 
it, as it were, a means of affronting him. And © of Men, in this Particular ; and upon ſuppo- 
the deſign of introducing Oaths amongſt Men, © ſal that my diſcovery canot prejudice and en- 
was, that they might add Strengh to good Acti- damage the Party who required the Oath from 
ons, not that they might afford excuſe and pro- me (K. The Reaſon of all which is, becauſc 
tetion to bad (F). The very Alcoran forbids we owe all our Proficiency. in Good and Uſcful 
Men to ſwear unlawfully ; as ſuppoſe, that they Things to Almighty God, and are each of us 
will never come near their Wives: and enjoins bound to carry our Endeavours to the higheltde- 
any perſon who hath happen d to make ſuch an gree that we are capable of attaining : So that 
Oath, to ſer a Slave at liberty by way of Expia- tis not in our power to abridge our ſelves of 
tion, before he preſumes to break it. And here this Liberty, or by our own Acts to abſolve our 
too tis made a Queſtion, Whether a Man falling Conſciences from a Duty enjoin'd by the Lau d 
amongſt Thieves, and being by them compell'd God. Oaths of this kind were not uncommon 
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(e)] Nic. Mac hiavell. Hiſt, Florent 1, 3 When Religion and the Fear of God are once extinft, the conſequence is, that men rg 
and obſerve their Oaths, only (6 far as ſuits with their Advantage; uſing them not with an intention of performance, but as H 
and luft yum n of decei umg with greater eas ; and thinking themſelves to have won the more Praiſe and Glory, the leſi trau, 
and the greater S curity they kavve met with in bringing about their Knawiſh Deſigns. 140d | a 
(A) See the Paiſ-ges collected out of the Eher, by Gratian. Cauſ 22. Queſt. . AY | | 

(e) Pav! Warnefrid de Geſt Longobard. I. 11. c 27. Add. I. V. c. 40. in fin. Eu. lv Hiſt, Bohem. c. 18. 

(f} Dung. Halicarn | 11, The Gods would have wy make uſe of Covenants for Faft and Honeſt Deſigns, not for thoſe that art li. 


ce and unrea/erab'e,” | 


" gern ges =» Ac A m .. CC 


g) cap. de Det. o | : | . 24G. 
(e) Ann, III In Guzrber. Ligurin. 1. 8. Frederic makes the following Ordinance. | \> * 365; wi 
Juramenta 3:1: mortifue dolore coals, , O:ths took on force, or fear of Threatned Fire gf be 

Pr acipue. ne qu maltis nocitura lequrnde And chiefly thoſe forbidding to relate 21 an 
Publicet aut in fe crudeliter acta queratur, Defigns of Publick Harm, or to complain his 

„ Nall mcriti vel pon deri eſe julemus. . Of Cruel Wrongs, we here revoke as vain. - - * 
thi 


(:) Vid. Marth XXV 27 


© (+) Such an Ouh wefind in Lacian [Tragopedag ] | 12 ä a * 
The Sacred Oath f Silence which I have taken, ſufers me not to declare what you deſire. m which is added the Commant if *! 


Dying Father, enjuiniug me never to diſcloſe the force of this Cempeſitien. Plin. N. H. I 25. c. 1. It add: ſome kind of tren l ( 
and Autherity to our Knewledge when we refuſe to communicare u to others. | bs 
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the Fews , which are inſiſted on at 
_ gf 88 (1). Thus too we judge 
tharOath to have been invalid, which Nurſes, in 
Paulus Diaconws, (m) requir'd of an Old Man 
who had dug up a quantity of Gold, engagin 
him never to acquaint any perſon wich his good 
Fortune. And the old Man was in the right, 
when upon the Death of Nar/es, he diſcover d 
che Treaſure to Tiberius the Emperor. And in 
this reſpect the Caſe of a Vow is the ſame with 
chat of an Oath : For neither is a Vow to be 
look'd on as good and valid, not only if it be 
unlawful, but if it be ſillʒ and impertinent. The 
Spartan who had ſworn to throw himſelf. head- 
long down the Promontory Leucate, when hebe- 
held the dreadful height, turn d back at the pro- 
ſpect; and being re roach'd for his want of Re- 
ſolution, wiſely anſwer d, I did not conſider that 
my fit Vow Hood in need 
bind and confirm it. * 
XI. Laſtly, That Oaths do not alter the Na- 
ture and Subſtance of thoſe Promiſes or Pacts to 
which they are join'd, is ſufficiently evident. 
Thus an Oath about a thing abſolutely impoſli- 
ble, is not obligatory ; though the party is guil- 
ty of a very heinous Sin, »in thus raſhly abuſing 
the Divine Name. So an Oath added to a Pro- 
miſe which was before conditional, doth by no 
means render it abſolute. For the Oath which 
ſuppoſeth ſuch a Condition, doth no leſs ſtand 
and fall with chat Condicion, than the bare Pro- 
miſe would have done withque this Confirmati- 
on. Thus too an Oath, as well as any other 
# Promiſe, ceafeth and. expires, upon failure of 
the Quality which the perſon held when he 
ſwore, and with regard to which alone the Oath 
was made. For Inſtance, A Magiſtrate, when 
he leaves his Office, is no longer bound by the 
Oath which he took at his Admiſſion. And on 
che other fide, the Subjects owe no farther Obe- 
dience to a Magiſtrate, who hath either quitted 
his Dignity, or been fairly depriv'd of it; tho 
no ſuch Releaſe be expreſly, and in formal man- 
ner granted them. For thus much is implied in 
the very nature of the Affair. (1) So likewiſe, 
it is no leſs requiſite to Promiſes confirm'd by 
Oath, than to others which are not ſo confirm'd, 
that they be accepted by the other Party. And 
he who obtains a Right by any Covenant, may 
equally releaſe the performance of it, whether 
it was {worn to, or not. In the ſame manner 
we are to judge from the nature of Covenants, 
whether an Act undertaken contrary to Oath, 
be only unlawful, or whether it be likewiſe void 
and ineffectual. For unleſs the Swearer did by 
his Promiſe diveſt himſelf of his Right, and con- 
fet it on another, though he afterwards give the 
thing to a third perſon, yet the Act ſhall be va- 


5 


of a much greater Vow to 


lid. If a Man (for Inſtance) hath ſworn that 
he will leave ſuch a thing in Legacy to any par- 
ty, and afterwards ſells it to another party, the 
ſale ſhall not be void, though the Seller is per- 
jur'd. Thus, if a perſon who in the Life · time 
of his Parents, hath promis d them upon Oath, 
that he will never marry ſuch'a. particular Wo- 
man, ſhall nevertheleſs after their deceaſe, take 
her for his Wife; the Man indeed will be guilty 
of Perjury, but the Marriage ſhall ſtand good 
and firm, unleſs the Municipal Laws ordain the 
contrary. Farther, an Oath added to a Promiſe 
or Pact, ſhall derive its force and efficacy either 
from Natural, or from Civil Law, according to 
the nature of that Promiſe or Pact. For the Oath 
hath not in it ſelf a power of cauſing that which 
otherwiſe produced only a Natural Obligation, 
to produce likewiſe a Civil; unleſs the Munici- 
pal Laws interpoſe particularly in the Matter. 
As neither can it change the Species of an AR: 
A bare Donation; for inſtance, cannot by the 
addicion of an Oath, be turn'd into a Changeable 
Contratf, nor Vice verſd. And here we fall in 


with the Common Queſtion, Whether a Con- 


tract confirm'd by Oath, in which the Swearin 
Party is remarkably prejudiced, may be revers 
and the party reſtot d in full to what he loſt ? 
Grotiz (o) takes the Negative part, adding for a 
Reaſon, That Although, in this Caſe, we may per- 
haps owe the Man not bing, or however leſs than is 
uired,yet we are bound to perform our Oath to God: 
ich Argument we juft now conſider d and 
The Expounders of the Rowan Law 
handle the ſame Queſtion: at large, in their Ob- 
ſervations upon, L. 1. C. fi adverſus vendit: and 


7 
r * 


the Authentique ſubjoin'd; which many Civilian, 


and eſpecially thoſe of the French Nation, cenſure 
as unjuſt, To the Reſcript of Alexander they an- 
ſwer, That it doth by no means contain a General De- 
ciſion, but was directed wholly to a particular Caſe, 
For che Matter ſtood thus; The Emperor was 


petition'd here by a Soldier, who muſt conſe- 


quently be a Man of ripe Judgment, being in 
his Eighteenth Year; and yet he alledg'd no ex- 
traordinary loſs or damage, but only his defe&t 
of Age. Now the Contra& which this perſon 
had made and confirm'd by an Oath, that Re- 
ligious Prince would on no account evacuate: 
and his Pious Caution had no leſs a Precedent 
than Hercules himſelf ; who, as the Hiſtorian (p) 
reports, never {wore but once in his Life. And 
then as for the Authentique, they ſay it was extor- 
ted by force from the Emperor Frederic, by Pope 
Henorins III. who refus'd to grant him his Impe- 
rial Crown on any other Terms; and that Fre- 
deric had reſolv'd to alter it, but was prevented by 
Death. The Reaſon why the Pope ſhould inſiſt 
on obtaining that Decree, is eaſy to be diſco- 


— — — 


122. Cauſ. 22. Queſt 5. 


: N r ks | * 


(1) Vid. Gr d. J. S. 7. & ad Matth. XV. 6. Sc lden l. 7. c. 2. cenſtantin. Empereur in Rabakam, I. 9. S. 20. Gratian. 


() L. is Add. Green, 1. 2 Diſtint. 13. ( Add. Ger, d.] Sed 28. (e) d. 1 Sect. 16. (p) Platarch Queſt. Rom. 28 
(9) That this Law is not obſerv'd in France, we have the Teſtimony of derne, ad d. I. Ses likewiſe Auguſt. Borboſs ad 


4. . Grawwegen de LL. abrogat ad d l and others. 


ver'd 
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vet d, by all thoſe who are acquainted with the 
Policy of the Roman Court (q). We, for our 
parts, think it neceſſary to the clear determinati- 
on ol the Point, firſt of all to obſerve, that thoſe 

Pacts, in which there appears a very conſiderable 
inequality, thoſe which depend on any Deceit, 
Fraud, or Unjuſt Frighe ; and thoſe which are 
ſtruck without thought and deliberation , have 
all of them a Natural and Intrinſick Defe&, and 
are therefore ſuch as the Law of Nature enjoins 
- ſhould be either revers'd or corrected. But that 
the Party's being under the Age of Five and 
Twenty, is not Cmicient, of it ſelf, to render 
the Covenant defective. Though thus much in- 
| deed may fairly be preſum d, that the Minor bath 
ſuffer d ſome Damage in the Tranſaction, on 
account of his weak and unexperienc d Judgment, 
which lays him open to the Circumvention and 
Trachery of others. But if there appears no ſuch 
Damage, No Reaſon can be given why the Act 
ſhould be diſannull d. This being premiſed, we 
affirm, that if a Covenant or Promiſe made un- 
der Oath, be in no other reſpe& faulty, it can- 
not be reversd on this bare Score, that it was 
made by a Minor, provided he was capable of 
underſtanding the Buſineſs in hand. But if the 
other Party was guilty of any Deceit; or if, with- 
out any ſuch Deceit the Minor happens to ſuf- 
fer any ſignal prejudice, only through Infirmicy 
of Age, the Oath ſhall not hinder him from peti - 
tioning either to have the Bargain revers d, or, 
at leaſt, amended to his advantage. For in this 
Caſe, the Youth who ſwears to the Contract, 
ſuppoſes it to be free from all Defect, and the 
other party pretends as much. This then is, as 
it were, the Condition on which his Oath is foun- 
ded, and upon failure of which it comes to no- 
thing. The Caſe is different, if, a Youth, with- 


out any deceit, in the perſon with whom he 


deals, hath knowingly and deliberately given 
more than the Purchaſe was worth. For then 
the Buſineſs was a mix'd Act, made up partly of 
a Contract, and partly of a Donation. It is un- 
ceſſary to add, as a General Remarque, that a 
perſon ſubject to the Power and Authority of 
another, cannot oblige himſelf farther than he 
is by that Authority allow d. If he exceedtheſe 
Bounds, the Governor may, if he thinks fit, de- 
clare the Buſineſs to be Void, whether ſworn to 
or not. | | 


XII. Yet inaſmuch as Oaths are made by the 


Invocation of the Divine Majeſty, whom no Man 


can fraudulently deceive, and whom no Man 


can ſecurely mock and deride; they ou 
allow'd this Effect; that on * bog 
Tricks and Cavils ſhall be excluded from ev 
Buſineſs which they are added to confirm. Hence 
the RomanCenſors juſtly condemn'd the Subti 
of that Captive; who having obtain d leave 40 
depart from che Enemy's Camp, giving his Oat 
to return, when he w4s pot a little way, ff 
back, on the pretence of having left ſomethine 
behind him, and then fix'd himſelf 2t Rome, 2 
if he had fulfill d what he ſwore. (7) The Pa. 
lacy of Dercyllidas deſerves a Cenſure no leſs (:. 
vere, who _—— che Tyrant of Scepſi, ſo- 
lemn!y ſwore to him, That if he would come out tos 
Parley, be ſhould immediately return into the Cin. 
The Tyrant coming out on his Promiſe, Derg, 
lidas commanded him on pain of Death, oh 
open the Gates, and then told him, Now / ge 
you leave to return into the City, and I intend too vil 
my Army, to bear you company (). For Fraud, x 
Tully obſerves, doth not looſen Perjury ; but bid u 


ſtronger than before. Thus Harry Stephens, in his 


Preliminary Treatiſe to his Apology for Heros 
tus, (0) is very pleaſant on the common Sophiſm 


ol the Tradeſmen, when they ſwear they cannot 


afford a Thing under ſuch or ſuch a price, un- 
leſs they deſign to loſe by it ; obſerving that in 
this Conduct they have always an eye to the Pre 
verb, A Tradeſman loſeth when be doth not get. I 
know not whether we are to rank under this 
Head, the Act of the Count de la Fountain, who 
in the Battel at Rocroy, was carriedin a Chair 
having bound himſelf by Oath, Newer 0 fel: 
againſt the French on Foot, or on Horſeback (w) 
Or that of Pope Alexander the Seventh, who ha- 
ving, at his admiſſion to the Papal Degnity, ſworn 
that He would never receive bi Kin(men into Rome, 
(di non rice vere i ſuoi parenti in Roma) by the 
advice of the Fe/aits, made uſe of this evaſion; 
he receiv'd his Relations firſt at the Caſtle of 
Gaudolfi, and then brought them with him into 
the City (x). Or what Tavernier reports ()) d 
the Dutch Agents of their Eat. India Company; 
who before they leave Holland, engage themſchs 
by Oath, never to drive any Trade on their own 
private account, but to reſt ſatisfy'd with the $4 
lary allow'd them by the Publick. Yet when 
they once arrive at the Indies, many of then 
marry, and ſuffer their Wives to carry on ta 
ferbidden and clandeſt in Traffick. Tis a bat: 
barous Story, that which Ælian (2) tells ct 
Cleomenes the Spartan, That making Archonit 
privy to his Deſigu on the Kingdom, he ſwore 
to him, F bs Enterprize ſucceeded, mivm ow r 


——_— — 


(x) Cicero Off. 1. & 3. Gell. I. 7. c. 18. 


(5) Peha. Stratag. I. 11. 
- Polyb. I. 12. c. 4. 


— * 


The wicked ſhuffling of the Locrians is likewiſe to be condemned, as we find ic reported b! 


(% Off 3. Add. Srobe. Serm. 28. of Lydis. Tacitus Anti, XII Rhadamilius, as if be would pretend to be mindful of bi Oi 
doth net uſe his Sword or bis Payſon againſt bis Uncle and Sifter : but, 4 they lay pen * bore 2 


uy Garments, | 
(C. 26. % Bj. Pricli Hiſt. Gall. 1. 2. 
0) % Nepotiſm, Rem. Part 1. 1.3 


(t) V.H. Lan. c. 8. 


un. Part 2. c. 14. 
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und Sefer, that be would do nothing with- 
out bs _— having ſecured the Govern- 
t. he ent off his Friends Head, and kept it 
in 2 Veſſel of Honey, and before he undertook 
any Buſineſs, turn d towards the Veſſel, and de- 
clar'd his Reſolutions. Arrandes, in Polyanus, 
treating with the Barcgans, brought their Com- 
iſhoners to a 
—.— lightly cover d with Earth and 
Wood, and there ſwore to them, That he would 
obſerve the Articles of Agreement, as long as the 
Farth continued. And preſently after throwing 
down the Trap, ruſh'd upon the City, when un- 
der no ſuſpicion of Violence (b). To the ſame 
Caſe belongs the Common Inſtance of two 
Rogues, one of which ſteals a thing, and the 
other hides it; the former ſwearing that he hath 
it pot; the latter, that he did not take it; who 
ate boch to be judg'd Faul of Perjury. It was 
a molt groſs evaſion of the Turkiſh Emperour So- 
Iman, when having ſworn to Thrahim Boſſa, that 
Ile would never burt him while be lu d, he order d 
him to be kill'd in his Sleep, as if he were not 
ten to be reckon'd amongſt the Living. On 
the other hand, the Ancients extol the Conſtan- 
cy of 0. Metellns Numidicm, for refuſing to ſwear 
to the Law propoſed by Saturninus; though Ma- 
nu the Conſul, and others, endeavour'd to per- 
ſuade him to a compliance, by telling him, That 
the preſent Neceſſities of the Commonwealth would ju- 
ei) bim in taking the Oath, and that he migbt de- 
clue the force of it by this Secret Reſerve, That be 
ſwore to:the Law, provided it were a Law; that is, 
if it were duly propos'd and enacted. Whereas it 
would be eaſy for him afrerwardsto ſhew that ic 


was indeed no Law, being made in the time of 


Thunder, when by the Rites of their Religion, 
they were forbidden to tranſact any Buſineſs in 
the Aſſemblies of the People. 
Man choſe rather to go into Baniſhment, than 
to make uſe of this Shift; knowing that when 
perſons ſwore to a Law, they muſt, at leaſt in 
pretence and appearance, acknowledge the man- 
ner of its enactment to be right and true (e). 
But we think Lycurgus to have been over ſolici- 
tous, when he order d his Aſhes to be thrown in- 
to the Sea, for fear if they ſhould be brought to 
Sparta, the People ſhould fancy their Oath to 
expire, by which they had bound themſelves not 
to repeal his Laws till he ſhould return home. 
For the bringing back of a Dead Body can with 


no propriety be look'd on as the Return of the 


Perſon to whom it belongs (4d). 3 
XIII. Vet on the other ſide, the interpretati- 
on of Oaths is not always to be extended; but 
- ſometimes to be made in the cloſeſt and narrow- 


Trench which he had contrivd 


Yet that good 


eſt ſenſe, if the Subject Matter ſeem to require it; 
as ſuppoſe we ſwore to the prejudice ofanother 
and confirm'd in this ſolemn manner not Pro, 
miſes, but Threats, which are not in themſelves 
capable of conferring any Right on another; che 
Common Inſtance of which Caſe is the Exampie 
of the]/raelit:s inJadg.21; who having {worn not 
to marry their Daughters to the Benjamites, after- 
terwards perſuaded them to ſteal themſelves 
Wives, and interceded for them with the Virgins 
Fathers, For tis one thing to give, and another 
thing, not to reſume, what hath been forcibly ta- 
ken. And there was the more reaſon for inſiſt» 
ing thus cloſely on the Words of the Oath, he- 

cauſe it had becn cruelty co extinguiſh a whole 
Tribe, though for the moſt heinous Offence : 
and perhaps they had in their Oaths excepted this 


very Caſe (e). In Ammianus Marcellinus, Atha- 


naricus the Gothick Judge and Commillioner for 


the Treaty of Peace, alledging, that he was 
bound by a Dreadful Curſe, and by the Com- 
mands of his Father, Never to tread upon the 
* Roman Ground, and no Arguments proving 
* ſufficient to move him to the contrary ; it being 
© likewiſe diſhonourable for the Emperour to 
* paſs over toHim ; the Wiſe Heads found out 
* this Expedient, to have the Emperour and the 
Jodge meet in their Boats about the midſt of 
* the River, (the Danube, and thence to ſettle 
the Articles of agreement between their People 
on both ſides. So when the Romans, in Livy, 
g) requir'd the Acbæan, to repeal ſome De- 
crees which they had made, the latter urg d in 
their own Excuſe, Tbat they were engaged by Oath 
not to do it. But Appius the Roman Commiſſio- 
ner in the Affair, telling them, He woald by all 


intcans adviſe them to undertake that willingly, which 


otherwiſe they would be brought to by compulſion : They 
were ſo terrify d, as only to requeſt, Thar rhe Ro- 

mans would give tbemſelves the trouble of making 
what Alterations they tbongbt fir, and not bring 1 

Achæans under the Curſe of Perjury. Here, we ſee, 
they look d on the Caſe of not oppoſing a For- 
midable Superior in cancelling their Laws, to be 


different from that of repealing them by their 


tance ? anſwers, Becauſe if my Maſter 


own free AR. Thus Agememnon in Euripides, 
(b) refuſeth to puniſh Pogmneſtor of Thrace, in 
regard that he was the Friend and Allie of the 
Grecians ; yet he promiſeth- Hecuba not to hinder 
her from taking any Revenge on him by her 
own Force, and on her own Account. (i) Thus 
the Knaviſh Servant in Terence (k), begging the 


Maid to take the Child which he had in his Arms, 


and to lay it at his Maſter's Door, being de- 
manded, Why he could not do't withour. afli- 
makes me 


e tw te ; f > 4 at — — 
(L. 1 4 23 a 2”, | | 
(9 Yer Heradoths (Melpom. cire. fa.) attributes this Aflion to the Per Gan, | 9 +3 
c) Vid. -. rig ] 3. de bell. civil. Platareh in Mario. (. Vid. Plagarch. lycwg. Foftin. I. 3. e. 3 
4) 2 epb. Areb aol. bg & _—_— Of 1 7 8 * . Ss 2 c. 4 p 
9 c. 37. ; Heeed. Add. Fohb. Exc if. B. circ. na. 
A,. Ad. 4. $.3 | N e 
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ſwear that I did nit lay it here my ſelf, I may do it 
' with a ſale Conſcience, But Datus was in our O- 
pinion, but a very poor Caſuiſt: it being in this 
reſpect tte ſame, to perform a thing by ones 
felt, or by another. (I) Alexander having reſolv d 
to deſtroy the City Lampſacus, when Anaximenes 
cams to petition him in the behalf of the City, 
immediately ſwore, He would do nothing which A- 
naximenes ſhculd deſire. Anas imeres took the ad- 
vantage of the Oach, and deſir'd him to deſtroy 
Lampſacus. m) Antigonus on account of a ſtrange 
Dream which he bad had, fully deſigning to kill 
Mie bridate:; and diſcovering the Matter to his 
Son Demetrius, afer he had forc'd him to ſwear 
that He would ne ver [peak of it; Demetrius being 
concern'd for the Life of the Young Prince, 
took bim once afide from the Company, and 
ſaying nothing to him, only wrote with his Ja- 
velin in the Duſt, fo as to be obſerv'd by him, 
Fly Mahidrates (n). To the ſame Head belongs 
that Inſtance which Sueton (o) gives of Ceſar s 
great Clemency of Nature; That having ſworn 
to crucify the Pirates by whom he had been ta- 
ken, he orders them ſirſt to be ſtrangled, and then 
faſtned to the Croſs. Of the like kind was 
David's Oath of Safety to Shimei, 2 Sam. XIX. 
23. notwithſtanding which , on his Death-Bed, 
he commands Sclomon, to take due care that 
ſuch a wicked Rebel ſhould not die a peaceable 
Death; 1 Kings 11. 8. For David's Promiſe of 
Pardon was wade only in his own Name. Nor 
did he here, properly, enjoin Selomon that he 
ſhould drag the Man to puniſhment for his old 
Crime, but only that he thould diligently watch 
ſo notorious a Villain, and by no means ſpare 
him, if taken in a ſecond Fault. And Solomon 
acted with great Wiſdom, in obliging ſo turbu- 
lant and ſo implacable an Offender to live in the 
Royal City under his Eye, for fear he ſhould en- 
gage in new Treaſons , threatning him wich 
eath upon his Diſobedience in this particular; 
which condition Shimes himſelf gladly approved 
of, and accepted. Nor did it fall out without 


the ſpecial direction of Providence, that being 


caught tranſgreſſing this Command, he ſuffer'd 
the juſt Reward of his former, as well as of his 
preſent Guile (y). I know not whether we may 


—_ PY — 


put in the ſame Rank the Act of Timoleon recor. 
ded by Polpænui; (q) he was engaged in purſuit 
of Milarcbus the Tyrant, an Impious Wretch, 
who had cheated many perſons out of their Live, 
by ſwearing to preſerve them, and afterwarg; 
deſpifing his Oath, The Tyrant made an over. 
ture of coming in perſon to Syracy/e to take his 
Tryai, provided Timoleon would not be his Ac. 
cuſet: Timoleon ſwore he would not; and on 
theſe Terms Milarchus came to Syracuſe: Timolum 
bringing him into the open Aſſembly, addreſſed 
him in the following manner, I will not acciſt 
Jeu, fer ſo I ec venanted before band; but I'll comman} 
you inſtantly to be executed: For be who hath deceiva 
ſo many to their ruine, may juſtly be thus decein/| 
bimſelf. * | 
XIV. In like manner an Oath doth not ex. 
clude any tacit Conditions or Limitations pro. 
perly ariſing from the Nature of the Subject. A; 
ſuppoſe I have given a perſon his Option to de. 
fire of me whatever he pleas d; if his Requeſt 
ſhall be either unjuſt, or abſurd, I am not tied by 
me Engagement. For he that makes an indef. 
nite Grant to another, before he knows what te 
will ask, preſuppoſeth that the other party will 
petition for what is honeſt, what is Morally 
poſſible, what is not ridiculous , and what is 
not miſchievous either to himſelf, or to any be. 
ſides. *T'was a good Caution of Phetw to hi 


Raſh Son, 


Dai ur ⸗ 


Quodeunque opt ars; ſed tu ſapieut is pra (r), 


— -= un not refuſe (chuſe 
The Choice you make; but then with Wiſdom. 


Such a Caſe as this gave occaſion to that noted 
Saying of Hippolytus in Euripides, which Iulhſo 
much commends, iy aG&oo' 4udwoy* 15 e drow 
My Tongue bath ſworn, my Mind an{worn remain. 
For ie ems he had ſworn to the Nurſe, that he 
would keep ſecret whatever ſhe diſcover'd tohim, 
But when ſhe made a Propoſal of Adultery and 
Inceſt with his Mother in Law Pbædra, he denies 
that his Oath oblig'd. him to conceal fo foul : 


Villany. Though the Poer makes him ſo ſcrupu- 


he — 


A 
— — —— —__ 


(% Thus vrehon was but juſt in i 


— — 
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ing his Threats according to the ſſticteſt Senſe, when be commande Ws 


Men to run up and down, and kill all the Dogs they (net with, Ne. Yopiſe. Aurelian. c. 22. Add. Yoler. Mex. I. y. c. . 


SeR. 4. inter, extern. | 


(o When Etearchu, in g ger (ben) bad obliged Them on by Oath to afſift him in any Service he ſhould com- 
him 


mand, and afterwards ord 


down amongſt rhe Waves, but preſently pulled her 
(en) Plutarch Demet. (0) N. c. 74. 


to Throw his Dang brer inte the Sea ; Themiſen, tying the Young Lady to Ropes, let bet 
again without harm 6 4 (1314 +1 


(») Add. Montaign EA. 1. r. c. 7. Perhaps we ought to allow a place under this favourable Head, to the AAion of Ms 


ay, Wiſe to the 


Hungar. I 3. c. 


E, 5 
(9) Strazg, l. . bd) OvidMeta 


Emperor who having promiſed lade: 
"- whom ſhe bad been taken, and very hardly uſed ; upon the recovery of her liberty, is fa 
upon tevenging the Iajury; alledging, That ſbe had no power te engage fer Him, though ſhe might for her /elf. 


Indemnity to Her uatus, Governor of Croatia, 
is ſaid to have put her Husband 
Bon fin. r. 
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Jous as to recede from this Judgment, and to 


keep cloſe the matter in regard to his Oath, Ni- 


in 0. Curtius (t) makes the ſame Excep- 

— ob rhe? denying, that be bad given bis Oath 
Py "C-mation of the Parricide, or that any tye of Reli- 
jon ſhould be le to binder bim from declaring ſo bar- 
2 4 Treaſon. For it is indeed one part of the 
Duty and Obligation of a Subject, not to hide 
any Deſigns chat he ſhall obſerve io be carrying 
on againſt the perſon or the Governmenc of his 
Prince (a). And thus too Herod ought not to have 
ſold the Head of Jobn the Baptiſt to his Daugh- 
ter-in-Law, for a Dance; becauſe, ſince there 
can lie no Obligation to what is unlawful ; in 
ſuch a General Promiſe, this Condition ought to 
have been underſtood, if ſhe deſir d any Thing 
which he might lawfully perform (). We find 


King Solomon not adhering to his Indefinite Grant; 


when his Mother ask'd a Favour which was like- 
ly to turn to the prejudice of his Government: 
1 Kings 11. 20. There is a very remarkable Sto- 
ry in Diodorus Siculus (x) which bears ſome rela- 
tion to the Point now under debate: Xerxes be- 
© ing warmly engag'd in proſecuting a new Ex- 
* pedition againſt Greece, deſired Them:#ocles,who 
cas then in his Court, to be his Guide and Di- 
rector in the War. Tbemiſtocles conſented, upon 
condition the King would ſwear, never to attack 
© the Grecians without bim. A Bull * ſacri- 
* fic'd, and the Oath taken with the uſual So- 
* lemnity, Themiſtocles took a Cup of the Blood, 
© and drinking it off, immediately expired. And 
by this means diverted Xerxes from his Reſoluti- 
on. But here if Xerxes had no other Reaſon to 
alter his Purpoſe, he need not have been deter d 
by his Oath, in which Themifocles's Life was a 
Condition ſuppos d; it being no more than if he 
had promis'd that Grecian Captain never to un- 
dertake any Thing againſt his Countrymen, 
whilſt he liv'd, without his Counſel and Afli- 
ſtance. So that upon his Death, the force and 
virtue of the Oath died with him (y). | 

V. Although the invocation » the Divine 


Name in Oaths, is to be adjuſted according to 


the Perſuaſion of the perſon who ſwears, yet the 
whole Propoſition ſhall bear that Senſe which he 


who requires the Oath proteſteth to underſtand 
it in. For tis on his account chiefly that the 
Oath is taken, and not on the Swearer's: And 
therefore it belongs to him too, to ſettle the Form 


of Words, and he ought to do this ſo plainly and 


clearly, as both to ſignify how he underſtands 
them himſelf, and to bring the Swearer to ac- 
knowledge that he apprehends his meaning. And 
to conclude the Buſineſs, the Swearer is to pro- 
nounce the ſame Words openly and diſtinctly, ſo 
as to leave no poſſible room for Cavil or Evaſi- 
on. Therefore thoſe Wretches whom Ticitas 
{peaks of, (x) in vain declined to attempt the 
Guilt of Perjury, when being conſcious to themſelves 
of the Wickedneſs with which they were cbarg d, they 
trembled and faulter d in their Oath, changing the 
Words, with much Artifice and Sleight. So Ulyſſes 
and Diomedes in Dictys Cretenſis (a), like true Ma- 
ſters rs ie Guile, ſwear to the 7ro- 
ans, That they would ftand by the Agreement t 
Jad ſetled — Antenor: % which 3 
ment they meant the Articles for betraving the 
City, which Antenor and they had adjuſted. As 
forthat Form us d in adminiſtring Oaths amongſt 
the Romans, ex enimi ſui Sententid, according to their 
Fudgment or Opimion, it is not fo to be expound- 
ed as if Oaths receiv d all their Force and Vali- 
dity, from the Notion which Men form'd of 
them in their Mind; but to ſhew, that thoſe 
who {wore ought to perform ſo Solemn an Act 
in the moſt ſerious manner, and with the moſt 
real Incentions, not in the way of Diflimulati- 
on, of Fiction, orof Sport 5) Cicero in his Acade- 
mical(c)Qne ions, endeavouringto provethatHu-« 
man Knowledge can reach nohigher than Pro- 
babilities, in a very elegant manner alledgeth 
this and other the like Cuſtoms as proofs of what 
he aſſerts. The & evident, ſays he, in the diligent 
Caution of our AnceFtors, who fir requir d Men to 
ſwear only according to the beſt of their Judgment; 
and then told the Party who took the Oath, that be 
ſhould be rendred guilty by it, only, if he knowing- 
ly deceiv d. As likewiſe, when they order d a lt. 
neſs to ſay no more than that he thought, ſuch or ſuch 
a matter, though perhaps be had ſeen it with hu Eyes; 
and pronounc'd a Fatt which the Sworn Fudge: had 
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(e) L c. 5. | | 


(u) SoTuly (OM, r.) It may ſo happen, that the performance of 8 Promiſe or an Engagement ſboll be prejudicial to the Partyto 


whom it was made. For if 


Neptune, a: we have it in the Story, had not made good what he promiſed to Theſeus upon Oath, 
Theſeus bed wet ft br Son Hippolytus. The Death of hir Son being one of the three Wiſhes, which, in his Paſſion, he pat up to 


Comp. Euripid. Heppolyt. Coron. v. 315.) Thoſe Promiſes therefore are not to be kept, which would be burtfu! to the 
"m—_ whem, in promiſing, Tov deſizn'd to ſerve. Add. Died. Sic. I. 4. c. 56. | | 


w) Marth, 1, (x) L. Xl. c. 58. g | 3 
Add. I alt. D. qui ſatiſdere cogentey. And Homer Vas not ſtricly in the right, when he ſays of He#or (II. K.) x C. 
op 197 & 76004, Thus ſwert he, and ferſwore bimſelf: Becauſe there was this ticit Contradiction to be underſtood in what he ſaid; 


e Tron, and of ou rerurs bow bs ſoft, Unleſs we interpret Mie ner an Oach which a Man doth not fiad. 
14>; $3..K $3 Balls ; | 


or Means to 
(z) Hiſt. IV. 


L. 5. | | - "As wn 27 
(b) This too was the l Berea ede Queſtions put by the Cenſers; as for Inſtince, x ani mi tui ſantenti halbes urirem ? 


Have you a Wife ? anſwer me according to your rea! Mind: which a Rowan K 


t once anſwering with this Cavilling ſeſt, / 


heve e Wife, according te my Mind, wt according to your Mind, incutr'd the Penalty of a Fine for his Iud iſeree t Wit. 


(L. 4. ub, fin. 
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examin'd and determin'd, not tobe, but only to ſeem 
or to appear thus or thus. Tis a Remark of the 
ſame Author's (d,) That what is ſworn apreeable 
to the Mind and Intention of him who requires the O:th, 
ought ſtrictiy to be perform d; but what is mat, may 
without Perjury be omitted, That is, if a Man 
happens to. miſunderſtand the party who puts 
him to his Oath, ſo as to ſwear in a different 
Senſe from what the other conceives, he is not 
perjur'd by non performance: For ſince the other 
perſon had a contrary Meaning, he muſt be ſup- 
pos'd not to have accepted of this Propoſal made 
upon Oath by the Juror; and without acceptance 
there ariſeth no Obligation from a Promiſe. Fer 
it is not (as Tully goes on) always Perjury to ſwear 
what is falſe ; that is, to aſſert by Oath through 
ſome Miſtake, what is really otherwiſe: but you 
are then perjur'd, when you fail in making good what 
nou ſwore, ex animi tui ſententia (as the Form is in 
our Common Practice,) according to your real Senti- 
ments and Perſuaſion. 

XVI. It hath been a diſpute amongſt ſome of 
our Modern Caſuiſts, whether an Oath could be 
taken by Proxy; that is, whether one Mancould 
in the place and in the Name of another take 
an Oath which ſhould bind the abſent party? on 
which Point our Judgment is this; As a perſon 
may in his abſence contract an Obligation, ſince 
Conſent may as well be ſignified in Writing, as 
viva voce; ſo there ſeems no reaſon why an Oh 
likewiſe may not be expreſs d in the ſame man- 
ner. Which, after it hath once been folemn'y 

| recited, ſhall as fully oblige, as if the party were 
there preſcnt,and had taken it by wordof Mouth. 
Yetbefore it hath been rehears'd in this Solemn 
Manner, it ſeems allowable to revoke it; ſo that 
a perſon who retracts an Atteſtation which he 
made upon Ozth at a diſtance, before it be con- 
veyed to the place for which it was deſign d, 
ought not to be look'd on as perjur'd. But in the 
common proceedings of Courts on this Affair, 
there ſeems to be ſomewhat not very proper and 
convenient, as that the Proctors who read the In- 
ſtrument, uſe ſuch a Poſture and Ceremony, as 
if they were to ſwear in their own Name, and 
that, for fear they ſhould ſeem to be themſelves 
obliged, they change the concluding Clauſe of 
theOathafter this manner, So help bim God. Where- 
as it might be ſufficient barely to recite the Oarb 
of the abſenc party, as it lies in the Writing. 
However, ſince it hath been with good Reaſan, 
the Receiv'd Cuſtom of moſt Nations, to render 
Oatbs more ſacred and auguſt by the Ceremonies 
of Religion, and by ſome ſign of Devotion, to 
ſer the Awe and Reverence of the Divine Maje- 
ſty mose ſenſibly before the Eyes of the Juror, as 
by Sacrifice, by approaching to the Altar, and 
the like Acts of Worſhip ; therefore we are of 
opinion, that if the Matter be of very important 
concern, the abſent Party ought to be put to his 


| ſwore, reſolv'd either out of a pointe o 


Oath, with the uſual Solemnity, in the place 
where he lives; eſpecially when the Caſe requires 
a Corporal Oath 5 which Name we cannot give to 
an Oath expreſs'd and convey'd in the manner 
we before deſcrib'd. For it is much more to in. 
voke God as a Witneſs, in the midſt of thoſe $4. 
cred Rites; which, not without ſome kind of pi. 
ous Horrour, ſignify the Divine Preſence ; than 
to write ſo many Words on Paper, which never 
bluſheth, And 'tis a material Conſideration, that 
Evidences thus given in Writing at a Diſtance, 
are by the Lawyers themſelves term d reſftimunis 
caca (e), Blind Teſt imonies. 

XVII. La{tly, It is a QueFtion uſually diſcuſs d 
on this Head, Whether or no, and how far an 
Heir is bound by the Oathiof the perſon to whom 
he ſucceeds ? In which Caſe this is certain, that 
if by ſuch an Orb ſome other party obtain'd x 
perfect Right, which ought to be ſatisfy d either 
in whole or in part out of the Goods of the De. 
ceas d; then the Heir is oblig'd to ſee it fulfilld: 
ſince this Burthen or Debt inhering in the Pol. 
ſeſſion, paſſeth to him with it. But when the 
Oath hath given no one a perfect Right, and 
the Obligation it ſelf was founded barely in the 
Piety, Fidelity or Conſtancy of the Juror, then 
it's plain that the Heir doth not ſtand bound, in- 
aſmuch as he doth not repreſent another, as to 
thoſe Obligations which terminate ultimately 
and ſolely in the perſon of the Deceas'd. Thus, 
for Inſtance, if a Man hath ſworn or vow d with 
an Oath, That be will faſt once every Week; That 
be will continue in Celibacy frue Years; or, that be wil 
undertake a Pilgrimage to the Holy Land ; if he die 
before he hath fulfilled his Engagement, his Heir 
ſhall by no means be tied to perform it. But the 
Caſe is different, if a perſon hath been made 
Heir expreſly under ſuch a Condition. So like- 
wiſe if a Man hath ſworn, to give an Hundred 
Pounds yearly to the Poor for Ten Years to come; and 
dies before that time isexpir'd, his Heir ſhall be 
free from the Obligation ; unleſs che former 
Grant conferr'd on certain perſons a Right of 


demanding the ſaid Sum. For he who makes 2 


Promiſe, and doth not withal uu the party a 
Right of challenging it as his Due, intends to 
engage his own Word only, and not his Eſtate; 
and therefore upon his Deceaſe, the Obligation 
ſhall not in the leaſt affect his Poſſeſſions or his 
Heir, unleſs an eſpecial Injunction to this pur- 

ſe were added in the Will. Grotius (f) obſerves 

Farther,7har if ſuch a Promiſe confirm'd by Oath wa 
in ſome reſpelt faulty, ſo as to produue 4 Right, nd 
in regard of Man, but of God only, then the Heir 

ſhall nor be charged wich the Performance. Which 
we allow, if it be ſuppos'd, that the party who 

Honour, 

or a Scruple of Conſcience, to fulfil ſuch a De- 

fective Oath, which he might, if he pleas d, have 


utterly evacuated, by alledging ſome Deceit, ot 


1 


— 


(4 or m. 
(f) D. 1. SeRt. 19, 


0 Vid. Leg. Wiſugerh, 1. I. Tit, 4. c. 3. 
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ear unlawfully caus d. For otherwiſe the 

— inſignificant ; we having above ſhewn 
chat the Juror himſelf is not in this Cafe effectu- 
ally oblig'd. But what if the Heir neglects to 
orm a Promiſe or Covenant underOath made 

by the Deceas d, doth he hereby contract the 
Guile of Perjary ? It ſeems reaſonable to anſwer 
in the Negative. For that which. in ſtrict Speech 
we call an Oath, or the Invocation of the Di- 
vine Vengeance ſuperadded to a Common En- 
gagement, paſſeth no farther than the perſon of 
him who ſwears. Since we cannot ſay that the 
Heir put a flight on the Reverence due to the 


Divine Majeſty, becauſc it was not he who calld 


God to Witneſs: And therefore he ſhall be char- 

only with breach of Truſt. It alters the 
Matter, if the Oath were taken by a whole Peo- 
ple: It being the Judgment of many, That a 
People whilſt they remain ſuch, are by their pub- 
lick Oaths put under a perperual Obligation. 
Which Opinion, nevertheleſs, ſeems to us not 
altogether clear and deciſive. For an Oath and 
the breach of it affects only the Natural Will, 
or the Will of particular Men, and reacheth the 


Compound Body, or Moral Perſon, only by com- 


munication from · gach Individual. The people 
therefore, as a A Perſon, cannot invoke the 
Wrath of God upoa themſelves; but this is done 
by thoſe ſingle Natural Perſons, of whom the Com- 
munity is made up. And conſequently upon the 
violation of a Promiſe or Pact made by Oath in 
the name of the State, thoſe perſons only ſhall 
be guilty of Perjury who corporally ſwore to 
the Buſineſs, if they are now conſenting to the 
omiſſion of ir; but the reſt ſhall be only branded 
with the Mark of ordinary perfidiouſneſs. And 
for this reaſon we ſhould be unwilling to accuſe 
the Spartans of Perjury, in receding, after ſo ma- 
ny Ages, from Lycurgus's Inſtitutions : or the 
Fan in caſe they had inveſted the Cæſars with 
the Title of Kings, notwithſtanding the Oatb 
which Brutus, of old, impos'd on the people to 
the contrary. Which will appear yet more evi- 
dently, if we conſider, that this Oath conferr'd 
a Right on no perſon; but che Deſign of the Ro- 
mani in it was * to lay a reſtraint onthe liber- 
ty of their Will, chat they might not think of 
reſtoring that Form of Government which had 
prov dio unfortanate to them; By which means 
they might indeed bind themſeluei, never to ſet 
up a Monarchy in Rome; Atleaſt, fo lang as the 


Public Safety could be preſerv'd without it. For in 


this Caſe the very perſonswho took the Oath, muſt 
de ſuppos'd to be releas'd from it; becauſe then 
the Neceſſities of the State, which is conceiv'd 
ncapable of ſubſiſting without a ſingle Gorver- 
nor, render the Matter or Subje& of the Oath 
Unlawful. But their Poſtetity, unlefs they re- 
peated the Oath, could not be tied by it: as well 


— 


becauſe their Anceſtors had no authority thus to 
impoſe arbitrarily upon them; as becauſe the 
conſent of Poſterity was wanting, as at preſent 
we ſuppoſe. Nor is it any Argument to the con- 
trary to urge, that a Nation is reckon d the ſame, 
though the particular Members who compos'd it 
are all chang'd, And that therefore the Acts of 
paſs'd Generations ſeem juſtly enough to be at- 
tributed to the preſent, For the Acts of former 


Ages can then only be imputed to the latter, 


when fome other party obtain'd any Right asthe 


neceſſary conſequence of thoſe Acts. But in 


ſuch things as reſult to the whole Body from the 
Actions of particular Members, the Deſcendants 
in a people do not always repreſent the Progeni- 
tors. As though a people have been heretofore 
eminent for Martial Glory, yet their lazy and de- 
generate Race can claim no ſhare in their Tri- 
umph or in their Fame. Yet ſtill the Caſe would 
be quite otherwiſe, if ſuch an Oath as we are 
ſpeaking of hath been ſolemnly renewed by Po- 
ſterity, each particular Man engaging for him- 
felf. Put in regard to theſe: Publick Obligati- 
ons, Sophocles's Advice (g) might paſs for aGe- 
neral Rule; | 


Let nothing thas be ſworn beyond recall; 
For Men are frail, and Human Thoughts will change, 


And *tis no trivial Remarque that which Labadet 
makes in his Hiſtory of France (h), That the 
| Leagues of Monarchs are more firm and ſacred, than 
thoſe made by Republicks, or Popular Governments : 
Becauſe when one perſom only engageth bis Faith, be 1 
frruck with a more Religious Concern for the obſerva- 
tion of it, than can affect each Man in a Multitude; 


where every one conſiders that but a little of the Pubs 


lick Faith, if any at all, comes to hu ſhare : By which 
means all are eaſily induc d torecede from the Common 
Engagement, 

VIII. The Two Principal Eyes to which 
Oaths may be, and commonly are applied, are, 
either to ſtrengthen and confirm a Promiſe by 
ſuch a Solemn Act of Religion; or to open a 
way to the clearing ſome Fact, which is at pre- 


| ſent doubtful, and cannot be conveniently made 


out any other way. And tis in this Senſe we 
ought to Interpret Arifoth's Definition of an 
Oath, when he ſtiles it, an undemonſtrable Aſſerti- 
on made with an Appeal to tbe Divinity (i); that is, 
an Aſſeveration, not demonſtrated by any Ar- 

zuments, but credited purely on account of the 
Pier and Religion of the Swearer. For when 
the Matter may be prov'd by Evident and Con- 
vincing Reaſons, tis not fair or regular to have 
recourſe to Oarbs; On the other hand, when 
Oaths are to decide a Cauſe, no ſearch is made 
after other Proofs. Why Oatbs are admitted on- 


ly in determining Matters of Fact, not Matters 


8 Ain dhe 


6 p. 329. Comp. Avon, Muth, de crimin tit. ds Perjutia. n. 13. 
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of Law or Right, is very obvious. For we can- 
not ſwear whether a Thing be done well or ill, 
but barely whether it were done, or not done. 
Which being once known; the Court may pro- 
ceed upon the Points of Right and Law, by In- 
fallible Evidences and Rules. As for the Oath 
which the Judges themſelves take, it is not Aſ- 
ſertory, but Promiſſory; for they engage by it? 
That they will give Sentence in the Caſe before them, 
a Juſtice and Equity ſhall direct. And this diviſi- 
on of Oaths into Promiſſory and Aſſertory, may 
comprehend them all, with regard to the Two 
Ends or Uſes but now mention d. 

XIX. It hath been generally the Cuſtom to 
make uſe of Promiſſory Oarhs in publick as well 
as in private Cauſes, and perhaps more frequent- 
ly than was neceſſary. Concerning which, Au- 
thors have obſery'd, that ſome of them are taken 
to introduce an Obligation, and are call d Pro- 
miſſory in Specie: others are added to confirm ſome 
Act already in being. Which Diſtinction is not 
to be underſtood as if every Oath were not ac- 
ceſſaty to another Obligation; but becauſe ſome 
Promiſes include an Oath in the Compaſs of the 
ſame Propoſition; as when one ſays, I ſwear to 
do ſo or ſo on your account: Whereas many times the 
principal Buſineſs is expreſs d in a ” nr Sen- 
tence from the Oath which confirms it. Now 
tis rightly obſerv'd by the Expoſitors of the Ro- 
man Law, and tis no more than we have alrea- 
dy prov'd, That all Oaths are void which Men 
apply to ſtrengthen any Buſineſs in it ſelf unlaw- 
ful or vicious, and which tends either to the im- 
. Pairing of the Publick Good, or to the prejudice 
of a Third Perſon, Though at the ſame time 
there are ſome ſort of Tranſactions which are, 
of themſelves, in Civil Cogniſance, invalid, and 
yet are rendred good and effectual by the addi- 
tion of an-Oath. The reaſon of which is, be- 
cauſe they are not defective in their own nature, 
but only capable of being eaſily turn'd to the 
harm of che party who thus by ſwearing to them 
ſhews his full conſent and approbation. For 
ſince any Man may wave a Privilege or Favour 
deſign'd for his Benefit, he who thus refuſeth to 
lay hold on the Invalidity of the. Aﬀair, and pe- 
remptorily proceeds to the confirming it by an 
Oath, is preſum'd to have conſider'd very 
ſeriouſly whether it make for his Intereſt, or not. 

XX. Aſſertory Oaths or ſuch as are applied 
to the deciſion of Controverſies, not to be ter- 
minated by other proofs, are taken either by the 
party concern d in the Buſineſs, ot by a Third 
Man: Thoſe who ſwear to the Facts of others, 
arete:m'd Witneſſes; whoſeHonefty and Fidelity, 
unleſs by ſome probable token rendred ſuſpicious 
are with Juſtice allow'd a very great Weight a 
Sway; it 2 1 no Man of any 

Religion or Goodneſs, will expoſe himſelf to the 


come a Debtor : But now no perſon, who is not 


that the other will be perjur d, why doth not he 


the Fudlgmeut of Men, no advantage can be 


Divine Vengeance, for the Affair of another per. 
ſon : Yet is it a Wiſe Conſtitution in moſt Ci. 
vil Governments, not lightly to admit perſons to 
give evidence in the Cauſe of others, engag d 
to them by nearneſs of Birth; which is ſo ſtrong 
a Motive to Affection and Love: It being con. 
ſider d that ſuch perſons might eaſily ſuffer their 
Paſſion to gain the aſcendent of their Religion, 
(k) Nor was it altogether without reaſon, that 
the Romans of old requir'd Witneſſes of Wealth 
and Subſtance, eſpecially in difficult and impor. 
tant Cauſes. - | 

XXI. But a Man may likewiſe in his own By. 
ſineſs, when tis his Intereſt to do fo, ſolve the 
Diſpute by Oath; and this either by agreement 
of the parties, or by order of the Judge (/): For 
when a Controverſy ariſeth concerning ſome 
Due demanded by one Man, and denied by ano. 
ther, the Claimed may challenge the other par. 
ty to his Oath, promiſing to let fall the Suit, if he 
ſwears the Thing not to be owing which is re. 
quir'd (m): And if the perſon thus challeng'd be 
doubtful whether he can ſwear clearly and pe- 
remptorily to the Matter, as ſuppoſe the Debt 
was transferr'd to him from another, then he 
may return the Oath to the Claimant, engage- 
ing to pay if he ſhall ſwear it his Due: And this 
giving and returning of the Oath between the 
parties, may be madeeither in Court, or outof 
Court; yet with this difference, that out of Court 
I am not neceſſarily oblig'd to take the Oathwhen 
offer'd me, becauſe it implies a Contract; by 
means of which 1 ſhall, upon my refuſing, be- 


inveſted with an Authority over me, can compel 
me to a Contract or Agreement which ſhall be 
burthenſome to me. Whereas, in Court, when 
the Oath is offer d by one party, the other ſhall 
not decline it, unleſs upon very weightyReaſons; 
but ſhall either take it himſelf, or return it tohis 
Adverſary. That is, when the Judge conceives 
the Claim not to be groundlefs, and yet there i 
no full Evidence of the Matter ready at hand; 
then if one of the parties thinks fit to refer the 
Buſineſs to the Conſcience of the other, the 
Judge may fairly look on him as Convict; who 
neither dares in this Religious manner to deny 
the Debt, nor yet, inreturn, challenge the other 
to affirm it with the like Solemnity. For this 
ftarting and boggling can be attributed to no- 


chingbut to his inward conſciouſneſs of the Debt: he 
Becauſe if he pretend to fear that Men ſhould f , 
think he ſwears only on the account of Gan, — 


tis eaſy for him to avoid this Suſpicion, by fe. 
turning the Oath to the Claimant. If he is afraid 


ſwear himſelf ? Yer Plato in his Laws (v) admit 
of an Oath, only in ſuch Caſes where, according by 
ger 7 


e 
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ſeſwicrig ; but where any Profit may be reap d from 


the ej. there he orders that the Proceſs ſhall be 
nap d wit beut Oaths. 
XXIIl. And laſtly, In ſome Caſes, whe 
other Proofs are not ſufficient, the Judge may 
pur the Party to his Oath, though he do not de- 
fire it; and this either that he may poſſeſs him- 
ſeif of ſome Right, or clear himſelf from the ſu- 
icion of ſome Fact. Bur here it muſt be ob- 
Fra, that tis never the Cuſtom to offer theſe 
Oaths, when either Capital Puniſhment, or any 
grievous Inconvenience,muſt be the conſequence 
of conſeſſing the Truth. For, beſides, that it 
looks very hard to bring a Man into fo dange- 
mus a Neceſſity, on the account of an uncertain 
Fact, as that he muſt either deeply wound his 
Conſcience, or incur ſome very conſiderable 
Damage; little truſt is to be given to an Oath 
thus exated, the Minds of Men being always 
ready to entertain this Hope, That God Almigh- 
ty may again be appeas'd, whole Mercy even 
the Perjur'd Sinner is not forbidden to implore! 
'Tis a good Remarque of Libanius (o,), He who 
deſpairs of all other Means, and bath but one Reme- 
dy left, which « mot to be obtain d otherwiſe than by 
Ding; will certainly dare to change one Danger for 
another; knowing the preſent Miſchief which s before 
bu Eyes 10 be unavoidable ; but, as for the Future 
Evil, often flattering bimſelf, that he ſhall be able, 
by Worſtup, Sacrifices, Gifts and Obletions, to bribe 
Heaven into a Pardon. But for an account of 
theſe ſeveral kinds of Oaths, the Writers on the 
Civil Law are to be conſulted at large (y) 
XXIII. In relation to the Breach of Oarbs, 
ths Queſtion ſtill remains to be feſolv d, ſince ic 
is uſual in Civil Governments to bind Men by 
Oath to the faithfyl diſcharge of their reſpectiue 
Truſts and Emplgyments, whether he is always 


to be deem d guilty of Perjury, who hath neg- 


ected any one part of his Duty? Where the 


| Controverſy is not about thoſe Ozths which re- 


gard ſome peculiar Act; as, when a Man gives 
his Eridence, denies a Truſt ſorſakes a particular 
Promiſe, and the like: For he who violates theſe, 
ought, no doubt, to be branded as forſworn. But 
abouc ſuch in which the party binds himſelf t 
many Things together: as when perians ar ad 
mitted to any Office, to be diſcharg'd by diffe-. 
— ces. And trere chere ſerms to be 
no reaſon why. we ſhould e to take the 
firmative ſide, in caſe the Breach 220 2 
againſt Knowledge, and with deliberate Wicked - 
neſs. Only, that there are different degrees of 
Perjury, as well as of other Crimes. For as he 


ls reckon'd leſs guilty, who hath tranſgreſs'd a 


Law or two, than he who hath at once renoune d 
all Civil Government, or hath committed Trea- 
lon againſt his Prince; ſo he who hath violated 


— 4. & 3. 


fert, either Tacit or 
there the leaſt danger of Perji 


m—_— Md. 


the whole ſum of his Duty, contracts a more 
hejnous and aggravating Perjury, than he who 
hath broken a part (g). Nor ought we to 
give any heed to thoſe Authors, who are of opi- 
nion, that perſons in thefe Circumſtances, may 
be abſolv'd from the Sin of Perjury, by ſubmit- 
ting to the Penalty of the Law. For unleſs when 
the Obligation was firſt entred upon, it was ex- 
preſly left to the choice of the perſon, either to 


perform what he promis'd, or at a certain price 


to purchaſe the liberty of doing the contrary (r), 
the puniſhment ſhall by no means render him 
clear from the Crime ; as we ſhall make out 
more at large hereafter. Thus he who hath 
ſaffer'd a Whipping for Thievery, is no lefs 


a Rogue, than if he had never felt the 


Laſh | 
XXIV. What is uſually canvaſs'd am Au- 
thors about the diſpenſations and relaxations of 
Oatbs and of Vu, may be wholly determin'd by 
the fixing two Principles or Rules. The firſt, 
that a perſon, who in regard both to his Actions 
and his Poſſeſſions, is under the Government of 
another, can diſpoſe of nothing to his Gover- 
nor's prejudice; and if any ſuch diſpoſal be made, 


it ſhall be lawful for the Governor to revoke it. 


The other is, ꝓhat he who is inveſted with ſuch 
Authority over any perſon, may, as he ſhall think 
convenient, retrench and confine any Rights, 
which the Party under his direction hath atrea- 
dy;obtain'd; and much more thoſe which he 
ſhall obtain hereafter. Whence it appears, that 
the Acts of Superiors are not of ſufficient force to 
hinder the performance of an Oath, ſo far as it 
was truly obligatory : That is, an Oarb not de- 
Fe&ive in it ſelf, and made about a Thing which 
the Juror may diſpoſe of at his pleaſure, cannot 
be diſannull'd by a Superior. Thus the Rowan 
Senate could nat revoke the Oath which Regulus 
made to the Carthaginians, engaging him to re- 
turn: Though indeed in this Particular Caſe, 
there was another Reaſon ; inaſmach as Reals 
was now in che condition of Slavery under tris 
Conquerors, and therefore the Roman: hatl ſoſt 
all their power and authority over him. But when 
the Subject of the Oath is any Thing or Action 
Kallin the Direction of che Superior, it ſhall 
then borrow allits force from che Superior s con- 
and he may, if it 
— declare it null and Void. Noris 
to be feat d, 
when an Oath is thus tevers d. Since the perſon 
under Government ought to have preſuppoſed 
his Governors approbation as a — Condi- 
tion, Nor doth the Superior ſin in thus cancel - 
ling what the other hath ſworn ; becauſe he on- 
7 exerciſeth his Right in pra che Inferior 
rom acting in prejudice of his Juſt Prerogatives 
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And tis the ſame thing as to the nullity of the 
Oath, wi.zther the Superior prohibits all Oaths 
on ſuch certain Subje&s beforehand, or whether 
when they have been already made, be forbids 
their pe. furmance. Though, in the former Caſe 
the Inferior incuis a very heinous Gui'e, in thus 
raſhly preſuming to ſwear againſt the Prohibiti- 
on. The Father, by the Fewiſh Lav, Nur. ;o 
was allow d to revoke the Sworn Vows of his 
Daughter, whilſt under his Direction; the Huf. 
band of his Wife, the Maſter of his Servant, if 
they thought convenient: For otherwiſe, the 
Parties here who were to live in obedience, 
might by ſwearing and vowing have rendred the 
power of their Governors wholly uſelels. Nay, 
LeoMatin-nſis(s reports, That if any perſon had entred 
on an Oath or Vow of what kind ſoe ver, and after- 
wards upon g. od Reaſons repented of it, and if it did 
not lead to the prejudice of a third party, the reaſon of 
bis retracting bving been produc'd and mw be 
might by one Rabbin, or three other Men, be abſolv d. 
Another way there is by which the effe& of an 
Inferior Oath may be made depend on the plea- 
ſure of his Superior; namely, if the Superior fo 
conſtitute and ordain, that what the Inferior 
ſhall ſwear in ſuch a particular Caſe, ſhall not 
be valid 'till it hath receiv'd his Approbation. 
And thus in the Civil Law, under the Head of 
' Oaths, (t) it is inſerted as a neceſſary Caution, 
That the Right of Superiors is always excepted in the 
Caſeof Swearing : or, that all Oatbs are to be con- 
ſtrued with a Salvo to that Right. Now it is 
evident in all cheſe Inſtances, that the relaxation 
of an Oath can only be made by him who is in- 
"veſted with Authority over the Swearer , and 
with ſuch Authority, as implies in it this degree 
of. Power. And therefore it was of old very 
properly claim d and excuted by the Roman Em- 
perors : As appears from I alt. D. ad municipalem, 
where Antonius and YVerus diſpenſe with a certain 
rſon's Oath, who having ſworn never to come 
into the Aſſemblies of his Order, was afterwads 
created Duumvir: Becauſe a Subject cannot by 
any Oath of his, withhold his Service, when re- 
quir'd by the Commonwealth. And ſo Tiberius, 
in Seton (u), granted a Roman 15. 
the power of being divorced from his Lady, 
whom he had taken in Adultery with his Son- in- 


Law, though he had before ſworn never to ꝑut 
her away. The Emperor declaring, That the 
Ob could not be [o far extended, as to reach the pre- 
ſent Caſe, ub. re the Wife by ſo Infamous a Crime 54 
rendred ber ſelf un wert by of cohabting any longer with 
ber Hu:band, Afterwards the Chriſtian Empe- 
rors very frequently delegated the Biſt ops to pre- 
ſize and to determine in the Affair of Diſpenſi. 
tions; that if any Scruple ſhould happen to ariſe 
the opinion of their Sanctity and Goodneſs might 
fati-fy the Minds of leſs Intelligent Judges. Yer 
it is too Notorious how extravagantly ſome Fc. 
cleſialticks, and eſpecially he who pretends to be 
the Chief of that Order, the Bikop of Rome 
have ſtrerch'd this Privilege, and what a Flood 
of Miſchiefs hath overſpread the ChriſtianWorld 
from its Abuſe. And indeed, ſince we are to pro- 
ceed by the Principles of Law in determining 
what kinds of Oaths may be releas'd, and for 
what reaſons, I know not why the Clergy ſhould 
aſſume more Authority in this Point, than the 
Men of the other Profeſſion. | 

And farther, ſometimes when an Oath cannot 
be ma e void on the fide of the Swearer, the 
force and efficacy of it may yet be ſtop'd by the 
Superior of the party towards whom the 04:5 
is direted, and who obtains a Righc upon it; 
either by taking this Right from him, or by for- 
bidding him to make uſe of it in receiving what 
the other hath ſworn to pay. And this maybe 
done either in the way of Puniſhment, or on 
account of the Publick Advantage, by virtue of 
the Superior's Prerogative. In which Caſe the 
Swearer is free from all danger of Perjury, be- 
cauſe he is not the occaſion of the non-perfor- 
mance; and he is releas d from all neceſſity of 
fulfilling his Oath by the Party, who either in a 
direR, or in a more eminent and extraordinary 
manner acquir'd a Right by Virtue of it. To 


* conclude, a Prince, who upon juſt Reaſons di- 


ſpenſech with an Oatb, doth not commit the lealt 
Sin, in thus hindring an Act which was ſolemn- 
ly undertaken with the Invocation of the Divine 
Majeſty, from producing its Regular Effect: tho 
the Subject may ſometimes incura Guilt, by ral 
ly uſing the Name of God to confirm an Ad 
which he ought to have known, was prejudicial 
to the Right of his Superior. 
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Book'IV.” Of the Laws of Nature and of Nations." 


RE 


CHAP. III. 
1 the Power of Mankind over T bings. 


UCH is the Conſtitution of Man, that it 

cannot be preſerved by it's own Internal 
Subſiſtence, but needs continually to take in the 
aſſiſtance of certain Things from without, as 
well for it's nouriſhment and ſupport, as for it's 
defence againſt thoſe many Enemies which ſeek 
to ruin and diſſolve its Frame. Again, a great 
part of what the World affords, turns another 
way to the Service of Mankind, in rendring Life 
more commodious and more eaſy. (z) Now 
withregard to theſe Matters, a multitude of Bu- 
ſineſs and Tranſactions paſs betwixt Men, and 
large Occaſion is adminiſtred co Controverſies 
= Strifes: And leſt the Common Peace of 
Mankind ſhould be diſturb'd by ſach Diſputes, as 
theLaw of Nature hath with due caution provi- 
ded, ſo the Civil Ordinances of moſt Nations 
ate in this reſpe& found moſt careful and ſolici- 
tous. For the full illuſtration of which Subject, 
we ought firſt of all to enquire, by what Right 
itis that Human Race claim the diſpoſal of other 
Creatures, whether Animate or Inanimate, for their 
Uſe, their Conveniency, or their Pleaſure ; as 


likewiſe on what Principle this power is found- 


ed, in reſpe& both of the Creator, and of the 
Creatures themſelves, which Man not only 
uſeth, but very often perverts, embezils, and de- 
ſtroys. by : | 

IL It is therefore beyond diſpute, that Almigh- 
ty God, inaſmuch as he is the Maker and the Pre- 
ſerver of all Things, doth likewiſe hold, as it 
were, an Originary and Supereminent Proper- 
ty over all, and they belong fo ſtrictly to Him, 
as that no one can pretend to the leaſt Right in 
them, without his permiflion or conſent (). Yet 
becauſe he himſelf ſtands in need of no Foreign 
Succour, and becauſe it is not poſſible for any 
thing beſides to make an Addition to his Happi- 
nels; therefore this Goodneſs inclin'd him to be 
bountiful and gracious-to his Creatures, and to 
give them the privilege of uſing each other for 
theit mutual Benefit. But Man eſpecially bath 
in ſo extraordinary a manner taſted of the Di- 
vine Favour, that all other Creatures are by a 
Common Strain of Speech, ſaid to have been at 
firſt made for his Uſe and Service. Though this 
Righe of God over all Things is very different 
| fromthe Right of Men to the ſame Poſſeſſions. 


So that the Reaſoning of Diogenes the Cynic (x) 
was falſe and vain , when he thus argued, A1. 
Things belong to the Gods ; Wiſe Men are the Friends 
of the Gods; all Things are common among ſt Friends, 
therefore all Things belong to Wiſe Men. Yet it is too 
bold and arrogant a Pretenſion in ſome Authors, 
whilſt they tell us, That ſhould any thing fail of 
turning to the advantage of Mankind, it muſt _ 
follow, that ſuch a Thing was created in vain 
and that'tis hence apparent,that the wholeWorld 
is the Common Poſſeſſion of Human Race, and 
what they may (if thus taken as a General Bo- 
dy, ) not unjuſtly term their own. This was A- 
riftotle's Miſtake ; F then , ſays he, (a) Nature 
makes nothing imperfectly, and nothing in vain, ſhe 
muſt, of neceſſity, bave made all theſe Things for the 
ſake of Men. Lucian delivers himſelf to the ſame 


purpoſe; Had not Men been created, the conſequence 
of the Omiſſion had been no leſs than the, That all the 


Grace and Beauty of the reſt of the World, had ſhme 

without a Witneſs or Beholder ; and that the Gods 

themſelves bad deſpis'd their own Wealth, as not wort b 
the enjoying. But certainly the great Frame. of 
the Univerſe might, in all appearance, have been 
more compendiouſly erected and adorn'd, had 
it been the Intention of its Author, to make no- 
thing but what ſhould in ſome reſpect or other 
ſerve the Occaſions of Men. And it was not ill 
ſaid of Seneca, (c).Nim}s nos ſuſpicimas ſi digni no- 


bis videmur, propter quos tanta moveantur : We are 


too much taken with the admiration of our own Na- 
ture, if we fancy our ſelves worthy to bave all theſe 
Glorious Works move only on our acctunt. Yet let 
this be as it will, thus much is evident; That 
Man makes his advantage of other Creatures, by 
the Grant and Licence of Heaven: As we may 
apprehend from this eaſy Argument, That with- 
out the uſe of thoſe Things, Human Life could 
not be preſery d; for which Service, ſome of 
them do, as it were, freely deliver themſelves 
bp into our Hands. Since then God Naughty 
hath conferr'd on Man the Privilege of Life, he 
is at the ſame time ſuppos'd to have allow d him 
the uſe of every thing neceſſary for the keeping 
and maintaining of that his Gift. (4) The ſame 
Truth is confirm'd by. the Authority of the Ho- 
ly Scriptures, which expreſly mention d God's in- 
veſting Man with Power and Dominion, not only 
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over Vegetables, but over every Living Thing, 
produc d either in the Air, in the Earth, or in 
the Sea (e). Yet this Conceſſion hath not the 
force of a Command, but only the Allowance 
or Indulgence of a Privilege ; which any per- 
ſon may uſe ſo far as he thinks fie, but is not 


| bound to exerciſe it at all times, and upon all 


occaſions. For otherwiſe Man would offend 
againſt the Divine Law, ſhould he let any Ani- 
mal go free, or ſhould he neglect any opportuni- 
ty of bringing the ſame Creature again under 
his Subjection; which no Man in his Wits will 
affirm. But ſtill this Power of Man over Brute 
Creatures is of a different nature from that Do- 
minion or Sovercignty which is exercis'd over 


Men: Becauſe Brutes are not capable of any 


Correſpondent Obedience, ariſing from the O- 
bligat ion; and becauſe this is a much more Abſo- 
lute ſway, than that with which Men govern 
each other. The Divine Prohibition to the Few: 


from feeding on ſome certain Animals, doth by - 


no means retrench or impair the Right of Men 
over Beaſts; the Reaſon of that Injunction ſeem- 


Ing to have been taken from Phyſick. Mr. Sel- 


den (f) reports it, as the Opinion of the Ancient 
Rabbins, That Adam was forbidden to eat any 


manner of Fleſh, (God having commanded him 


to feed on the Herbs of the Field ; ) but that 
Noah afterwards was diſpens d with in this Parti- 
cular, by the Grant in Gen. 9. 3. yet ſo as to be 
ſtill under an Obligation to abſtain from Blood, 


and from any Jeint or Limb of any Creature, 


taken from it whilſt alive. (g). The ſame Author 
adds, That the Blood of the Fiſhes was excepted 
from the Prohibition; nay, that they might eat 
theſe Creatures alive, as Oyſters, Cc. or ſuch of 
them as dyed by chance; neither of which it 
was lawful forthem to do, with regard to Ter- 


reſtrial Animals, _ 


III. If in the next place, we conſider this Pow- 
er of Mankind, with reſpect to the Things them- 
ſelves, whether Animate or Inanimate, which 
men uſe, and waſte, and deftroy, that no Inju 

is hereby offer d to thoſe Creatures, may 
early be evinc'd, as well from the Nature of 
Man, as from the Grant and Allowance of God. 
For it can, on no account, ſeem prebable, that 
a Maker, of Infinite Goodneſs, and of Infinite 
Wiſdom, would impoſe ſuch a Neceflity on Man, 
the Principal of Earthly Creatures, or that he 
ſhould not be able to preſerve himſelf without 


injuring others, and conſequently without the 


perpetual commiſſion of Sin. To which, if we 
add the expreſs Licenſe of God, that muſt re- 
move all doubt and ſcruple which might other. 
wiſe have riſen, eſpecially about the Slaughter 
of Animals. And if there appear any Cruelty 
or Barbarity in ſuch a Practice, it is ſufficiency 
taken off, by this one Conſideration, That their 


— 


Divine Author hath appointed theſe his Crea. 
tures to ſuch a Condition, and to ſuch a Service 
in the World ; and hath granted to Men ſuch 
an Authority over them, which if they exerciſe, 
(whether by tae deputation, or only by the per. 
miſſion of God.) they certainly do no Injury. 
Now as for Vegetables, and other things deſti. 
tute of Senſe, there ſeems with regard to them, 
to be no manner of difficulty in this Point; it 
being impoflible to diſcover chat they ſuffer any 
hard Treatment, or unjuſt Hure, when they arg 
conſum'd by Men; eſpecially, ſince they muſt ne. 
ceſſarily periſh, and be deſtroy'd , either by 
Beaſts, or by the ſpeedy turn of the Year, and 
the change of the Seaſons ; andfarther, ſince ma- 
ny of them had never been produc d without 
Human pains and endeavours. The Superſtition 
of the Egyptians in abſtaining from certain Por. 
Herbs, is not of weight enough to give us any 
ſtop in the preſent Determination (H). 

V. But then, as to Living Creatures, which 
are endu'd with a ſenſe of theic own Being, and 
cannot leave it without Pain and Trouble, the 
Point appears in ſome meaſure dubions, to man 
who have conſider d the Liberty of Men again 
Brutes, only on the Principles of Reaſon. For, 
from God's allowing the firſt Man to have Do- 
minion over other Animals, ic doth not preſent- 
ly flow as an evident Conſequence, that he was 
at the ſame time inveſted with ſo wide Commil- 
ſion, ſo infinite a Licenſe, as that he might ſlay 
them even for unneceſſary Uſes (i): For Man 
hath Dominion too over Man, and yet cannot 
in the leaſt pretend to any ſuch Licenſe as this 
againſt his Fellows. Nor could Men have com- 
plain'd, that the Divine Goodneſs was ſparing 
towards them, or had made an ill Proviſion for 
their Neceflicies, though they ſhould have been 
denied a Power over the Life of Animals; at leaſt 
of ſuch as did not threaten any Hurt or Danger 
to the Life of Men: Inaſmuch as the Work of 
thoſe Creatures in cultivating the Earth , toge- 
ther with what comes from them otherwiſe, as 
Milk, Eggs, (ſuch as are not neceſſary for 
the propagarion of the Species,) Wool, and the 
like, might have been ſufficient to ſuſtain Men 
ina tolerable way of Living. Nor did God by 
commanding Men to ſacrifice them, as a Token 
of Divine Worſhip, confer any Power or Privi- 
lege of turning them at pleaſure into Food. For 
ſuch Things as are lawful to Mankind only by 
ſome peculiar Command of God, may till re- 
main unlawful, except in that Particular Caſe. 
Hence it was that many of the Ancient Philoſo- 
phers utterly diſapprov d of this Practice. For, 
why ſhould Man on the bare account of fuper- 


fluous Pleaſure, rob an harmlefs Animal of that 


the Gift of the ſame Com- 
y, ſince even the Exam- 


n 


Life which ĩt enjoys by 
mon Creator? 


(f) L 7. e. 1. 


oder. Sic, I 1. c. Bg. 
Y Add. Gros, ad Gum. g. 3. Selden de I N. &. G l. 2. c. . 
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(8) Add. Dexteren, 1 20. 
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| ple of the fierceſt Wild-Beaſts, of Lyons, Wolves, 
and other devourers of Fleſh, will do them no 
Service, if urg'd in their Excuſe. For theſe are 
fo ſram d by Nature, as not to be able to ſupport 
Life, without feaſting on Blood, and to loath 
and reject that Common Proviſion afforded by 
the Earth. Whereas Men are not under the like 
Caſe of Neceſſity; receiving very Commodious 
Noariſhment from other Food, and being oblig d 
' to prepare Fleſh by dreſſing or ſeaſoning it, be- 
foro they can make it agreeable to their Digeſti - 
on. We hear indeed of ſome Barbarous Nations, 
which make uſe of no Fleſh or Fiſh but what is 
raw, and ſupport themſelves with that; as Rocb- 
fart (k) reports of the Coaſts on Davis Streights. 
But the ſame Author tells us (J) of the Inhabi- 
rants of the Province of Paſto in Peru, That they 
eat wo manner of - Fleſh ; and that if deſired 
but only to taſte any, their Anſwer , They are 
tD J. ; 
N Others have obſerv'd, in relation to the pre- 
ſent Enquiry, that whereas thoſe Animals which 
naturally feed on Fleſh, have their Fore teeth 
oblong, ſharp, and divided from each other, that 
ſo by cloſing them with a deeper ſtroke, they 
may grind and ſeparate the Prey : Man's Teeth 
are ſhort, join'd one to the other, and ſpreading 
round, after the manner of thoſe Animals which 
lire on Herbs and Fruits. And that on this ac- 
count we are neceſſitated to make uſe of Knives 


for dividing the Fleſh we eat; whilſt the Crea- 
tures which eat this as their Nacural Food, ſtand 
in no need of ſuch Aſſiſtances or Inventions : 
That thus we ſee Children by the bare impulſe of 
Nature, loving Fruit beyond all other Proviſions, 
and preferring Apples; Cherries, and Nuts, to 
che moſt exquiſite Dainties of Fleſh ; becauſe in 
them Nature is not yet corrupted, nor their Ap 

petites debauch'd by Iil Cuſtcms of Eating (). 
It is farther evident, that the fierceneſs and cruel- 
ty of Men, having been firſt excited. encourag d 
and harden'd by the Slaughters of Beaſts, after- 
wards broke out againſt their own Kind; and 
thoſe who had taken a delight in deſtroying the 
Harmleſs Race of Dumb Creatures, made it theit 
next ſtep to murther weak and de enceleſs Men. 
(n) Diogenes Laertia in his Life of Pytbagoras (o) 
reports that Philoſopher to have forbid the kil- 
ling of Animals, wwe Mater iy 6x00 7w8 u, 
As enjoying the ſame Common Rigb of Life 
and Soul with our ſelves. Thx indeed (as the Hiſto- 
rian goes on,) was bis Pretence : But the true rea- 
fon of bu commanding bi Fol lowers to abſtain from 
all Living Creatures, was, that be might Cong and 
train Men up in a more eaſy Mei bod of Ford,by means of 
which they might always bawe ready at band a large 
proviſion of Meat, requiring no Fire to dreſi it; and 
as much Drink as they bad plain Water, For tha 
way of Suft enance he thougbt mo#t proper to produce 
Healib of Body, and Quickneſs of Mind (p). Por- 


MR — 


— — 


0 Deſcript. Antillar per. 1. e. 18. 


(m) Vid. Anton le Grand. Inſtit. Phileſ. Carteſ. par. 6. Art. 


(1 par. 2. c 11. 
3. 


(0 * pyt hegerai s Speech in Ovia s Metam 15. Fab. 2. Grotins ad Cen. 46. 34: Plato Times cire; fin. 
0) L-8. . 


% Though Lucien (in Semnio ſeu Gallo)bringing him in under the Shape of a Cock, makes bim give this Reaſon of his 
Opinion : I conſider d . he, eh if the Precepts I ſet on foot were commom, and ſuch as many had delivered before, I ſhould 
net be able to prevail with the World, to look upon me as any 1x;raerdinary perſon ; but the more flirange and unuſual the Defirine 
ſhould be which I offered, the mere new and ſurprizing I ſhould appear, and gain the more Admiratien, Add, Jo. Scheffer. De Phi- 


bſopb. hal e. 14. 


Plaweh in Grill. Man, with a craving Appetite, drawing all things te bimſelf, trying all things, taſting all things, a1 being fil 
ignorant of bi own Nature, of what 11 agreeable to it, it the only Creature in the World that liver in general upon every thing which 
comer t6 bir Hands, Firſt, Re uſeth Fleſh, without the exruſe' of Want or Neceſſity, when he might at any time gather other 1% 
from the g and Plant, with an inexhouftible and never failing Here. But through Luxury and Diſdain of hi: proper and neceſſary 


Proviſun, he follows firang 


e and polluted Diet, in the laughter of Beafls, exceedmg the moſt Savage Creatures in fierceneſt and 


rely: For Blood, and Slaughter, and Fleſb are the proper Suftexance of the Kite, the Wolf, and the Dragon, as Fiſh and Spen- 
meat are of Men, The ſame Author in his Second Oration abent the eating of Blſb, among wany other things, offers whar 
follows : 41 firf thy fel, perbaps, on ſome Wild or Hurtful Animal; then on Birds and Fiſh ; l their Appetite thus taught ard 


accu fame proc 
Houſe 


Av atus 


ceded to the One that labour 


Defil'd the T 
Add, Plin. 1 8. e. 45. K 
an. Domitian. 


Fare So 


© los to Milk, which 


A Japen. e. 3. reports 
which they 


& Flake, A Na 1 ater ene n N A | EAI" | an! 
c. 9. Ali. N. H. I. 3. c. 14. Dis Chryſef. Orat. 6. p. 592. Cicero de Nat. Door, 


the ſame of the Jeponeſe ; who are ſaid Ihen co profefs an averſion to Blood; and 
take to be noching die bu White B. 


in 0ur Service ; te the Sheep that cloaths and adern us; to the watchfulCock that guards cur 
Hence, by degrees, adding flrength aud farce to their inſatiable Deſires, they broke out into the murther of their Brethren, 


The Faichfol Ox, aceuſtom'd the Plough, | : : 
a , to SS | ; * 
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byry (q) is very prolix in attempting to ſhew, 
= 83 Loa Fleſh is in the higheſt man- 
ner the Duty of Philoſophers, who place all theic 
Happineſs in God, and in the Imitation of the 
Divine Nature. Amongſt a great number of Ar- 
guments, the Subſtance of which hath been for 
the molt part already deliver'd, he endeavours 
to demonſtrate, That all Souls endued with Senſe 
and Memory, are likewiſe partakers of Reaſon; 
and that fince we may diſcover thus much in 
other Animals, we ought to extend our Juſtice 
to them, which conſiſts principally in offering 
no hurt without due Cauſe. And that we have 
a convincing Evidence of the Reaſon of Brutes, 
in their being capable of Madneſs and Diſtracti- 
on. To this time, the Benjans in Cambay, helie - 
ving the Souls of Men to remove, at Death, into 
the Bodies of Beaſts, never harm any Living 
Creature, nor dare to turn them into Food: Nay 
they have Hoſpitals erected on purpoſe, for the 
reception of diſeaſed and maimed Birds. (7) 
Phil. Baldams in his deſcription of the Iſland Cei- 
lon, (s) reports, That tbe Bramines , even when 
converted to Chriſtianity keep their old Met bod of liv- 
ing ; and that if they be encounter'd with that Text 
of Scripture, To the Clean all things are clean; they 
reply in another, that, The Kingdom of God is not in 
Meat and Drink: that they have been ever accuſtom'd 
to their light and eaſy Diet, and find themſelves very 
well upon it, Thus the whole Nation of the 4- 
palchite , of old, never taſted Fleſh or Fiſh ; 
till they learnt this Cuſtom. from the Euro- 
dean. (e). 
V. But, though in theſe Arguments and Au- 


chorities ſo much ought juſtly to be commended, . 


as makes for the encouragementof Temperance 


and Frugality , and for the hindring the Finer 


Spirits from being ſtopp'd, and as it were mired 
up with too groſs Feeding ; yet that the killing 
and the eating of Animate Creatures is really not 


ſinful, may te ſufficiently made out on the bare 
ſtrength of Reaſon : And the main Evidence 


ſeems to be this, That no mutual Right os O- 
bligation paſſeth between Men and Brutes, nor 
ought to paſs by the direction of Nature. For 


4 


we neither find that the Law of Nature by vir. 
tue of its abſolute Authority, commands us to 
maintain Friendſhip and Society with Brutcs; not 
are they capable of ſuſtaining any Obligation 
towards Men, ariſing from Covenant. From 
which Defe& of all mon Right, there fol. 
lows, as it were, a State of War, betwixt thoſe, 
who both are able to hurt each other, and are 
upon very probable Grounds ſuppos'd to bewil. 
ling. And in this ſtate each Party hath liberty 
to do to the other with whom. he thus engap'4 
in Hoſtility, whatſoever he thinks conducive to 
his own Intereſt and Convenience. Let ſuch a 
ſtate of War, in which Men ſtand towards Brutes 
is very different from that which ſometimes ari. 
ſeth from their claſhing amongſt themſelves: In. 
aſmuch that the latter is neicher Univerſal, nor 
Perpetual, nor extends it ſelf promiſcuouſly to 
all manner of Licenſe againſt each other. 4; 
for the fiercer Animals, they give evident proof; 
of their being placd in this Hoſtile State, whilſt 
upon every advantage and opportunity they are 
ready to. exerciſe their Violence againſt Men; 
and he that would have us ſpare theſe, doth at 
the ſame time require us to put them under hier. 
cer Circumſtances, and a more ſecure Conditi. 
on than our ſelves. And then the more mild 
and gentle Creatures do not offer themſelves to 
the ſervice of Men, by virtue of any Obligati- 
on, but as they are either bribed, by Food, or 
conſtrain'd by Force ; upon removal of which 
Inducements, they will return to their Natural 
Liberty, and ſome of them will be ſo hardy as 
to aſſault and encounter Man. Again, others 
increaſe ſo prodigiouſly, that tis neceſſary for us 
to-retrench their number, leſt we ſhould be our 
ſelves.reduc'd to a narrow and inconvenient 
Dwelling (u). Tis to no purpoſe denied by ſome; 
that the lawfulneſs of hurting and of eating Brute 
Creatures, may be inferr'd from this Defe& of 
Common Right between them and Men: B.. 
cauſe (ſay theſe Authors) bog h no Injury be done to 
the Brutes, yet we injure the Creator of them, (unleſs 
we are ſure of bu Conſent) as likewiſe their Owners 
or Proprietors. But this Objection is vain andidle: 


— 


——ů— ” 
— — 


We may here likewiſe by the way, remark, what is urged in Plutarch's Sympeſiact (I. 4. c. 4) to prove that H 
are the moſt proper Diet, For (ſiys he) as to the Creatures which live with us upon the Earth, ſuppoſing t hem to have no other 
Common Rights with Mankind, yet at lraft they recetus the ſame nouriſhment, they breath, and waſh, and arink \atwe-do ; and when 
we kill them, ther pite2w Cries make ws bluſh for our Cruelty : Beſides that the greateſt part of them are made familiar to u, by awtl- 
ling and feeding ſo ncar Whereas on the contrary, the Race of Sea Animal: tt utterly firange tows, is born, and bred , and live! a 
"twere in another World ; nor are we reflrained from killing thoſe Creatures by their Cry, lytbeir Aſpect, or by any Service that thy 


can as us. For they can indeed be ne w 


uſeful in our Buſineſs,not 


able. ſo: much a3 to live in our Element, Our Earth it « 


kind of Hell ro them ; they die aiveſt as ſoon a+ they touch it. On the other ſide, the Pyrhagoreans, were more averſe to eating 
Fiſh than any other Animals: the grounds of which Opinion are-examin'd at. large by che ſame Author, Sympeſ. 1.8. c.8. 
Co likewiſe Xiphilin reports, That the Colddonians never taſted Fiſh, nay, tho they bad them in great plenty, Epic, Dion. in 
S. ver.) One of the Reaſons there given is this, That other Animals deſerve their Death at our Hands, by ſome way or other de. 
ing us miſchief here the F ſb nather hurt us, ner. are able te hurt ur. That among f nt ber Animals, ſome ought neceſſarily e 
be hill'd, left by multiplying too fab, they ſbrild rob Men of. thetr Suſfenance, as Cunnies and Hens. Whereas (again) the Fſb, be. 
ung bern, as it were, in anther Wyrld. grve-us no occaſion 4e hurt them But we are ſet ag ainſt them emiy becauſe our extreuagem 


Greedineſe and I. une & ſupplied by their Dent 
n 5 
JC. 47. 


* inen . n hlcs;! 
. 25 _ to + 
(«} Vid. Erd 23, 29. Dent. 7. 22. Add. Gaſſend, Syntagm, ENI. pat. 3. c. 2, & 7. 
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For that very Conſideration, that the Divine 
Creator hath not eſtabliſh d a Right common to 


Men with Brutes, is a ſufficient Evidence that 


ins no Injury, when they are hurt by 
ny kr he himſelf was pleas'd to ordain 


this ſtate and condition between the former and 
the latter. And, asto the other part of the Ob- 


jection, tis a different Queſtion, Whether Man 


can do any Injury to a Brute? and whether by 
the Intervention or Occaſion of a Brute, he may 
injure another Man? The firſt is only denied by 
what we are now aſſerting, and not the ſecond; 
nor will it be impertinent to the Argument in 
hand, to add this farther Remarque, That ſince 
the Tame arid Harmleſs Beaſts would be otherwiſe 
d, an eaſy Prey to the Violence and to 
the Hunger of the Wild and Ravenous, their 
Condition is rather better'd than impair'd b 
chat high degree of Power, which Men exerciſe 
over themz which in affording.a conſtant Pro- 
viſion of Food, doth, as it were, pay them the 
price of their Life, and likewiſe protects them 
ainſt the Aſſaults of their Savage Enemies. 
ow, what hath been here ſuppos d, That there 
is no Common Right uniting and equally af- 
feting Men and Brutes, others have long ſince 


' demonſtrated. Which too is the Reaſon, (as we 


may here add by the way,) why Property ob- 
— its Force and Ed only againſt other 
Men, and not in like manner againſt Brutes ; 
inaſmuch as they, when they devour what we 
poſſels, cannot be ſaid to do us an Injury. Thus 


\ 


God, in the Language of Scripture, (w) Feeds 
the Birds, even when they conſume the Corn 
produc'd by our Toil and. Labour, Yet the 
Owner of Beaſts may ſometimes do us Injury oc 


Damage, when they break in and deſtroy our 


Harveſt ; for not keeping them with a ſtricter 
care. In one reſpe&indeed, and in a very wide 
ſenſe, the Beaſts themſelves may be ſaid to have 
the ſame Right with us 3 when; by the ſame 
Right (as it were) by which they invade out 
Poſſeſſions, by the ſame we drive them from 
thence. _ 3 by 
VII. Yet that the Abuſe of his Power, andeſpe- 
cially ſuch axis attended with fooliſh Cruelty and 
Barbarity, deſerves to come under cenſure is be- 
yond diſpute. For, as it is the Intereſt of particular 
States, that no perſon ſquander away, or waſte 
and ſpoil his Poſſeſſions; ſo it turns to the pre- 
judice of the Univerſal Society of Mankind, 
and to the Diſhonour of GOD, the Giver of ſo 
great Gifts, to conſume them idely and wanton- 
ly, without promoting any Benefit or Advan- 
rage of Life. Thus G O D was pleas'd eſpe- 
cially to command the Fews, To allow their 
Cattle a Reſt from all Work, on the Seventh 
Day (2). Platarch (y) tells us, The Athenians 
inflited a Penalty on a certain perſon who had ftrig'd 
4 Ram of bis Skin whilſt alive. And the Followers 
of Pytbageras, as Porphyry (2) obſerves, made 
Gentleneſs and Mercy towards Beaſts, the In- 
troduction to Love and Pity towards Men. 


(v) Marth, VL. 26; | 


— 


(x) Txid 20. 10. 23. 12. Denteron. 5.14. 25. 4. 1 Coringh. 9. 9. Numb, 22,28, 31. Prev. 12. 10. Comp. Deus. 20, 


19. e , r. a 
) Orat, * 


2) L. 2,de fine. Nor was the Advice of the Chineſe pher, Mentine 
give #0 Perſons leave to wſe Nets with Large Maſher ; that by this means the greater Fiſh ly 
up in the following Mert, would 

Hens, Per lers, or other Ani 
of Fleſb. Whence it became @ Cuſtom amongſt the Chineſe, never to kill any 


er 60 ; which ſufficient 
wiſe, that neve ſhould be 
Wight the more eafily give a full and conſtant Proviſion 


d to 


Philoſopher, 4 a 


her amifs, That the King 
be taken, and the leſſer have pow- 
ord & ſupply at all times, and for all perſons, As like 
„ before they were come re their full growth ; that they 


Living Creatures, till they had atrai d that pitch and maturity, which Nature had aſſigned them. Comp. Deut. 20. 1, 6,7. agree» 
able to which isthat of Phocylide, 68 8 
The Neſts whole Family you muſt not ſeize, | Ne 
But leave the Dam a future Brood to raiſe. 


© * 
” 4 * 


The Attion of Mexender Sever (recorded by Lempridie:) is likewiſe worthy to be mention'd on this occaſion, Whes 


the Prople of Rome, &. 


HAT this Power of Mankind over 
| Things ever began to take effect in rela- 
tion to other Men ; (for no Human Property 
ought to be oppos'd to the Tranſcendent Right 
of GOD; )(a) or, that his Indefinite Right 
was converted into Dominion, by virtue of which 
ſuch or ſuch a Thing belongs to one perſon, 
and to none elſe, is all owing to another Princi- 
le: Of which, before we proceed to treat, it 
— neceſſary to premiſe, that Property and 
Communion are Moral Qualities, which do not 
aſſect the Things themſelves, as to their intrinſic 
Nature, but only produce a Moral Effect with 
regard to other perſons: and that theſe Qualities, 
as all others of the ſame Kind, derive their Birth 
from Impoſition. And therefore tis an Idle Que- 
ſtion, Whether the Property of Things ariſe 
from Nature or from Inſtitution? Since we have 
plain evidence that it proceeds from the Impoſi- 
tion of Men; and that the Natural Subſtance of 
Things ſuffers no alteration, whether Property 
be added to them, or taken from them. 

II. In the next place we ought with due accu- 
racy to weigh and examine what Communion is, 
and what Property or Dominion. The Term Com- 
munion is taken either negatively or poſitively. 
In the former manner Things are faid to be Com- 
mon, as conſider'd before any Human Act or 

' Agreement had declared them to belong to one 
rather than to another. In the ſame ſenſe, 
Things thus conſider'd, ate ſaid to be No Body's, 
rather negatively than privatively, i. e. that they 
ate not yet allign'd to any particular perſon, 
not that they are incapable of being ſo aflign'd. 

- They are likewiſe term'd res in medio poſitæ, 
Things that lie free for any Taker. But in the 
poſitive Significaticn of the Word, Common 
Things differ from Appropriated only in this re- 
ſpect, That the latter belong to one perſon only, 
the formet to many perſons together, though in 
the vety ſame manner. To proceed, Property 
or Dominion, is a Right by which the very Subſt axce, 
as it were of aThing, ſo belongs to one perſon, chat it 
doe not, in whole, belong after the ſame manner, 10 
any other, For we take Dominion and Property to 
be the very ſame. Though fome affirm the 
Right as ſepatated from the Ne and Preſt to be 
Property, and as join d with the De and Profit to 
he Domi n; Which nevertheleſs is a difference 
that doth hot perpetually hold. Some again ace 
over. mice, whitft by Lrorerty they underſtand the 

- Thing it ſelf under that Quality by which it be- 


_— 


— 


Vd. Fri. Phaniff. F. 553. Add. Levit. 25. 23. 
(b) Vid. Zagle ad Gret. I. 11. c. 2.5. 1. 
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Of the Origin of Dominion or Property 


the contrary, ſoCuſtom informs us, that the ſame 


longs to me, and to none beſides; and by De. 
minim a Right to diſpoſe of the ſaid Thing as 
pleaſe, ich flows from Property in the manner 
of an Eſſect; ſo that the Dominion ſhall be lodg d 
in the Perſon, but the Property ſhall ſeem rather 
to inhere in the Thing (). In which Diſtingi- 
on it is falſly ſuppos d, that Dominion is as it were 
the Effect of Property; whereas if a Man thinks 
it at all neceſſary thus to divide them, the reverſe 
of this is rather true. For the Righr, ſtridtly 
ſpeaking, inheres in the perſon, from which the 
Things themſelves derive fome kind of Ftrin- 
ſecal Denomination. And this appears ſuffici 
ently evident from hence ; that the Right dying 
with the perſon, the Things ceaſe to be appro 
priated, without any change in their Subſtance, 
or in other Natural Qualitics and Affecti. 
ons. | 
Now the force of Property is ſuch, that we 
may at our pleaſure diſpoſe of the Things which | 
we hold by this Right, and may keep any other 
perſon from the uſe of them; unleſs he hath ob- 
tain'd from us, by Covenant, a particular Right 
to this purpoſe : and that therefore whilſt they 
continue ours, they cannot aſter the ſame man- 
ner, and in whole, be anothers. I ſay, after the 
Same manner; for, neither as there is no reaſon to 


Thing may belong to ſeveral perſons at once, ac- 
cording to their different ways of holding or 
owning it. Thus the Commonwealth, the Land- 
lord and the Tenant, by Copy or Leaſe, may 
be ſaid each of them to have the Property of the 
ſame piece of Ground; the firſt an Eminent Pre 
prerty ; the ſecond a Dire#; and the laſt an Le 
ful. It was added likewiſe, in whole ; for many 
perſons may, even in the ſame way, hold the 
ſame thing, yet not in whole, but each accord- 
ing to his determinate ſhare. As is the Caſe in 
thoſe Goods which are, without diviſion, pol 
ſels'd by many together, who all happen to 
have the ſame kind of Proper;y with regard to ibe 
ſame thing. 
Sometimes we conceive Property to be divided 
into ſeveral parts; or, (if any one likes this Ex- 
preſſion better) to adn it of ſeveral Degrees. Fot 
thus ris frequently diſtinguiſh'd into Plenary and 
Diminutive, The former is either join'd with 
what they call Eminent Property, in which man, 
ner Civil States, or the Heads and Governors 0 
them poſſeſs their Goods; or elſe disjoin'd from 
it, and term'd Yalgar; by which a private Man 


— 


— 
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| a full power of diſpoſing of his Goods, 
uy fo far — Uſe of — is under the di- 
reion of the Municipal Laws. Diminution of 
Property may be made ſeveral ways, as that the 
bare Exerciſe or Adminiſt ration of it ſhall be re- 
firain'd ; or that the Profit and Advantage of it 
ſhall be leſſen d: Or laſtly, that ſomewhat ſhall 
de cut off from the very Property it ſelf. The 
firſt happens, when by Covenant, or by Teſta- 
ment, or by the Command and Authority of 
Law, on account either of the Condition of che 
Perſons, or of the Quality of the Things, or for 
ſome other juſt Cauſes, the Alienation of Poſ- 
ſeſſions is either prohibited, or confin'd within 
certain Limits, yet ſo as that no Right to the 
ſaid Poſſeſſions, is hereby derived upon others. 
(e) The Advantage of Property is leſſen d, if ei- 
ther the full Uſe and Enjoyment of my Goods is 
in the Hands of another, without Loan or Hire; 
or, otherwiſe, if I am bound to allow another 
ſome particular Uſe of them , by way of Ser- 
vice. Laſtly, the Property it ſelf is then re- 
trench'd, when we grant to another beſides the 
full Right of uſing and enjoying what is ours, a 
Right likewiſe, of alienating it after a certain 
manner ; and ſuch a Righe too, as is in ſome 
fort, perpetual. In which Caſe, he who retains 
the Property, though thus abridg'd, and holds a 
Superior Power over the Poſſeſſion, is ſaid to 
have a Direct P ; and he who together with 


the Right of uſing and enjoying, partakes like- 


wiſe of the Property in the manner before de- 
ſcrib d, is ſaid to. have an Uſeful Property in the 
Poſſeſſion thus granted to him. (4) Where we 
may obſerve, by the way, what Limitation ought 
to be added to that Common Rule with the Law- 
yers , What is already 4 Man's own, can t become 
more by own. Whence they conclude, that no 
Pawn, no Charge, no Bargain of Buying, or of 
letting to hire can poſſibly Rand, when made to 
him who is already the Proprietor of the Thing 
thus diſpos d of. As likewiſe if a Teſtator hap- 
pens to bequeath to the Legatee what was his 
own before, the Act is void and fruitleſs. And 
ſo too, that no one can, to any purpoſe, ſtipu- 
late or bargain fora Thing that will be his own 
without any ſuch Conditions z with other the 
like Caſes. All which are true, unleſs it ſo hap- 
28 a —_—_— Property — 
tele means, be advanc'd to a greater degree 
of — Ce ). 43 oof 
arther, ſince the ſame Thing may 8 
ele d either in whole by one, or elſe by many, 
without falling under a diviſion ; ſo that each 


14 


perſon according to his determinate ſhare, ſhall 
have an equal Right in it; hence it comes to paſs 
that things are, in this reſpect, diſtinguiſh'd in- 
to Proper and Common, as the Word Common is ta- 
ken inits latter Signification; implying thatthe 
ſame Thing is by the ſame kind of Dominion held 
by ſeveral men, without being divided, or par- 
cell'd out amongſt them. And this Communion 
differs from Property, ſtrictly ſo call'd, only with 
regard to the Subject in which it is terminated 
and lodg d, a Proper or Appropriated Thing be- 
longing to one perſon alone, a Common Thing to 
ſeveral : but not with regard to the manner or 
the vertue of the Dominion ; for many perſons 
have the ſame Right over a Common Thing, as 
a Single Perſon hath over a Proper Thing; and 
as the Propriety of a Thing appertaining co One 
only, excludes all others from an equalRight in 
the ſame Thing, ſo a Common Thing excludes all 
all others but thoſe to whom it is ſaid to be Com- 
mon, Now ſince neither of theſe Commoners 
hath a Right extending it ſelf to the whole 
Thing, but only to a part of ir, though ſuppos'd 
toremain undivided ; itis manifeſt that no one 
—— can, by his own Right, diſpoſe of the 
ing entirely, but only according to his fixt 
proportion: and that if any Reſolution is to be 
taken, any Bargain to be made about the whole, 
„5 
rily requiced. Zeigler, (H) Felden, (g) and B. 
cler (h), in their Obſervations on 2 have all 
confounded Negative Communion with Poſi- 
tive: on account of which miſtake, many Ar- 
ments have been thrown away to no purpoſe, 
in diſcufling this Point ; as will appear hereafter. 
What Seneca hath deliver'd about the ſeveral 
kinds of Communion, may not be impertinent 
to our preſent Subject. I bold all things (ſays he) 
In Common with 4 Friend, not as I do with @ ſbarer, 
ſo that ont part ſhould be mine, and another part bu; 
but as Children are common to their Father and their 
Mother, who, ſuppoſing the Children to be two, ave 
not ſaid to have each one, but each both. The Knights 


fg belong to all that Order, yet in them, by takin 
Nen of 4 place, I appropriate it to my ſelf. A 
of Irefign thus place to another perſon, 4 be bad 


an thual Right to it, yet it ſeems to be my Gift. Some 
ds * ſome Men under a . — 
Thws, again, I have a place in the Knights Seats, not 
to ſell, not to let out, not to makg my bome, but bare- 
h to fit in whilſt Iam a Spectatar. It vill be no Fal. 
firy then, if I ſhould ſay, I bave a place in the Knight's 
Seats; yet if t _— be full when I come into 
the Theatre, I both bave a place there by Right , le- 
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. Exerc, XI. 55. Seneca, de beneficiir, I. 7. c. 12. It's no Arguynent that a thing is not your own 


youramee fell or ee, becanſe you counts change is for better or for worſe. For that likewiſe may be truly called yeur en 


Phich is your own under certain Terms and 
.(e) As Lacillizs, in the 4urbologia, I. 3 j 
fin bis Will as Heir to his own Goods. 
Dad Gree 1. 2. c. 2. f. f. ab init. 
(i) De Benef, 1. 9. c. 12 


ſmartly on the Old Miſer Hermoerarer, in fcigning that he had foe down; 
(80 d. 1.6. 2. | 


Odl pq, 


cauſe 


— ———  — 
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cauſe Tem alan d tene them, and I bave not a place, 
tecau'e i aircady pojje!s d by thoſe who bed a Com- 
mon Rigre tot with my ſelf. 


III. From what hath been offer'd, *ris evident 


that as e poſitive Communion, as Propritey, 
_ doth imply the excluſion of others from the 
Thing thus ſaid to be either Common or Es 
and conſraucndy doth preſuppoſe more perions 
in the Ward than one. Whence, as if there 
were but a {ingle Man upon Earth, it could by 
no means be Fad, thac Things were appropria- 
ted to him: ſo thoſe Things, from the ule of 
which no perſon is excluded, or which belong 
no more to any one, than to another, are to 
be ſtiled Common, in the former,notin the latter 
ſenſe of the Word. And thus it appears in what 
reſpect we may attribute the Dominion of things 
to Adam, whilſt he yet ſtood alone in the World. 
Namely, although by reaſon of the vaſt extent 
of che Earth, and his ſmall Occaſions, he need- 
ed to apply io his Service but a very inconſide- 
rable portion of Things; yet ſuppoſing him to 
have had Inclination, and likewiſe Ability and 
Convenience, to turn all that God had given 
him to his own uſe, there was no Right of 
others to oppoſe or hinder him. Thereforethe 
Right of Adam over Things, was of a different 
kind from that Dominion which is now ſetled 
amongſt Men: We may call it an Indefinite Do- 
minion, not formally poſſeſs'd, but abſolutely 
allow'd ; not Actual, but Potential. It had in- 
deed the ſame Effet which Dominion now, ob- 
rains ; that is, the uſing Things at pleaſure; yet 
was it not Dominion, ſtrictly ſpeaking, by rea- 
ſon that there was no other perſon againſt whom 


this Effect might prevail; but twas capable of 


paſſing into Dominion, when the number of 
Mankind ſhould afterwards increaſe. And thus 
on the whole, whillt 4dam was the only Man, 
Things in reſpeRt of him were neither Proper nor 
Common. For Community ſuppoſeth a Part- 
ner in the Poſſeſſion; and Propriety denotes an 
excluſion of the Right of others to the Thing en- 
joy'd : ſo that neither of them can be under- 
ſtood, till the World was furniſh'd with more 
than one Inhabitant. | 

IV. Bur farther, it ought no leſs carefully to 
be obſerv'd, that the Grant of Almighty Cod 
by which he gave Mankind the uſe of Earthly 
P:ovifons, was not the Immediate. Cauſe of 
Dominion, as this is directed towards other 
Men, and wich relation, to them takes effect: 
(which is evident likewiie from kence, that even 
Lrutes, by the Divine Permiſſion, uſe and con · 
{ume the Fruits of the Earth, and yet they are 
certainly incapable” of Doninion:) But that 


Dominion neceſſatily preſuppoſeth ſome Human 
Act, and ſome Covenant either tacit or expreb . 
God indeed avthoriz'd Mankind to apply to their 
Service and Convenience the Earth, with the 
Products of it, and the Living Creatures upon 
ic; or, he gave Man an indefinite Right to all 
theſe Poſſeſſions: Bur ſtill *twas left to their own 
Choice and Diſpoſal what Manner, what De. 
gree, what Extent they would fix to his Power 
That is, whether they would circumſcribe it 
wich certain Bounds, or leave it unconfin'd; :; 
likewiſe whether they would allow each perſon 
a Righe to all Things, or only to one and the 
ſame determinate part of Things; or whether 
they would aflign to every particular Man his 
own Portion, with which he ſhould reſt conten- 
ted, and pretend no Right or Claim to any thing 
beſides (). Tis in vain therefore to diſpute 
whether Gcd conferr'd the Dominion over 
Things on our Firſt Parents, as the Repreſents 
tives of all Human Race ; or whether he gave 
it them as their own Peculiar, and ſo as to ter- 
minate in their ſingle perſons; that they by their 
own Proper Right, ſhould hold the Lordlhip of 
the whole World, and that all other Mortals 
ſhould oe their Private Dominion to their 
Bounty and Favour. For that Divine Grant on- 
ly confirm'd Men in a fuller aſfurance of the 
Goodneſs of their Maker towards them, and ſa- 
tisty'd them that *cwas his pleaſure, they ſhould 
diſpoſe of other Creatures for their own Uſe 
and Service. But it was left to the Reaſon of 
Men to determine, what Meaſures ſhould be ta- 
ken to, prevent any Diſcord that might ariſe 
amongſt them from the exerciſe of this Right. 
But we can by no means ſay, That there was 
any Univerſal Rule and Manner of poſſeſſing 
reſcrib'd by GOD himſelf, which all Men 
ould be oblig'd to obſerve. Therefore Things 
were rendred neither Proper nor Common (that 


is, in a Poſitive Communion,) by the Exprels 


Command of God: but this Matter was after- 
wards adjuſted by the diſpoſal of Men, accord- 
ing as the Peace of Human Society ſeem'd tore- 
quire. Whence thoſe Authors muſt needs be un- 
der a Miſtake, who deliver themſelves in ſo grols 
Terms as theſe: The Diviſion of Things belongs tv 
the Law: of Nature; that u, it dotb not only receive 
its Riſe and Fenndation from Nature, ſo as alt 
wards to bt turn d into Lew by the Cenſent of Mar- 
kind ; but Nature ber ſelf frames and compleats the 
Lew by her own Att and Authority, And again, 
The Diviſion of Things u one Command of the Dec- 
legue ; that u, one Head of the, Law of Name. 
For he that ſaid, Thou ſhalt not ſteal, in «ffe& ſais, 
Let there be a Property and Diſt inctiun of Thing! 3 


ran * * u un e .2 BESR | | % 6 of , ; 
hf Off. I. 2. c. 28. Natave porr' out all 4kings in cen nen to. all men: For ſo God commanded i he whole S:eck of 
Things te be produced, that men ſhould have 4 gereral ſupply of Suſtenance, and ſhould held ihe Earth as a General Scat. Con" 


& G. 1.6. c. 1. 
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| one bold whats bus own, and not covet what 
— (1). For there is no Precept of Natu- 
ral Law to be diſcover d, by which men are en- 
join'd to make ſuch an Appropriation of things, 
2s that each Man ſhall be allotted his particular 
Portion, divided from the Shares of others. Tho' 
the Law of Nature doth indeed ſufficiently ad- 
viſe the introducing of ſeparate. Aſſignments, as 
men ſhould appoint, according to the uſe and 
exigencies of Human Society; yet fo as to refer 
it to their Judgment, whether they would ap- 
propriate only ſome particular Things, or whe- 


ther they would poſſeſs ſome Things without 


bringing them to a Diviſion, and leave the reſt 
41 and them, only forbidding any parti- 
cular Man to challenge them to himſelf alone. 
Hence too, the Law of Nature is ſuppos'd to 
approve and confirm all Agreements made by 
Men at out the poſſeſſion of Things, provided 
they neither imply a Contradiction, nor tend to 
the diſturbance of Society. Therefore the Pro- 
perty of Things flow'd immediately from the 
Compactof Men, whether tacit or expreſs. For 
although after the Donation of God, nothing 
was wanting, but for Men to take poſſeſſion; 
yet that one Man's Teizing on a Thing ſhould be 
underſtood to exclude the Right of all others to 
the ſame Thing, could not proceed but from 
Mutual Agreement. And though Right Rea- 
ſon mov d and perſuaded Men to introduce di- 


ſtin& Properties, yet this doth not hinder, but 


that they might derive their Kiſe and Original 
from Human Covenant. k 

V. Thus much being premis'd, it is manifeſt, 
that antecedently to any Act or Agreement of 
Men, there was a Communion of ail Things in 
the World; not ſuch as we have before term'd 
Poſitive, but Negative Communion : that is, 
all Things lay free to any that would uſe them, 
and did not belong to one more than to another. 
But ſince Things could afford no Service to Men, 
were we not allow'd to lay hands at leaſt on 


Fruits and Products of them, and ſince this 


would be to no purpoſe ; if others might law- 
fully take from us, what we had before actually 
mark d out for our own Uſe: Hence we appre- 
hend the firſt Agreement that Men made about 
this Point, to have been, that what any perſon 
had ſeiz d out of the Common Store of Things, 
or out of the Fruits of them, with deſign to ap- 
ply to his private Occaſions , none elſe ſhould 
rob him of. () This may be illuſtrated by the 
Caſe of Beaſts, amongſt which none can claim 
a peculiar Right to any thing above others; but 
each ſatisfies his Appetite with what he firſt meets 
in his way: And if any of them hath been fo 
provident as to lay up a Stock for future uſe, 
the reſt are under no obligation to forbear inva- 
ding and plundering it: inaſmuch as no Agree- 


ment can have paſs'd amongſt them, , w ich 


might lodge the Chief Right to any Thing in the 
firſt Taker. | in be. 

The Author of the Treatiſe de Frincipiis juſti & 
decori (n) hath advanc'd ſomewhat on this Sub- 
jet, which may ſerve to ſet it in a fuller Light. 
He ſuppoſeth before hand, that Man may law/ully poſ- 
Jeſs and uſe Creatures void of Reaſonz and thence in- 
fers, that ſince Men are by Nature Equal, all muſt 
bave an Equal Right to the Creatures; there being in 
reſpect of the Creatures tbemſelves no Rule aſſigning 
one part to me, and anot ber to my Neig bbour. Il bat 
remains then, but that the diſtinction and diviſion of 
Goods muſt be dedus'd from Compact? But fora/much 


as all Human Inſtitutions and Ordinances are made 


with the exception of extreme Neceſſity, therefore when 
ſo deſperate a Caſe happens, the Primitive Right to 


all things revives : becauſe in the Common Agreement 


for the Diviſion of Things, every one is ſuppos d to bave 
renounc d his Right to thoſe Things which were allot» 
ted bo others with this reſerve and re/triion, Unleſs 
I am unable otherwiſe to compaſs my own pre- 
ſervation, My Calamity doth not give me a Right 
to thoſe Things to which ! had none before; but the ex- 
tremity of my danger makes that Condition ceaſe, un- 
der which I gave up my firſt Right. For the ſame 
Reaſon, it u lawful in War to ſeixe the Goods of the 
Enemy : becauſe all Compacts being dilſolv d, the Ori- 


ginal Right returns, He adds, That before the ſet- 


ling of Covenants, firt Occupancy did not by its un 


| force conſer any Right. Becauſe fiſt, in whatever 


Neceſſi um Condition I was plac'd, I could then have 
no Right to recal theſe Goods to my own uſe ; thu pri- 
wlege takmg place only in Goods which I voluntarily 


reſgn'd to my Neighbour : but there are not many per- 


ſons tobe met with, who would allow ſuch a Prerog a- 
tive to things thus acquired, ; 

Which Reaſon might be thus propoſed in clearer 
Wa of it ſelf onfer'd REI 

If Firſt, Occupancy of it ſelf conferr d a Right ex- 
cluſi ve of all — 2 would follow, that ay ina 
Caſe of neceſſity, Goods thus attain d, could not be made 
uſe of by any other perſon than the Poſſeſſor : Becauſe 
the Right of Neceſſity follows from an Exception 
added to the firſt Compact about the diviſion of 
Goods ; but we before ſuppoſed that no ſuch Com- 
pact bad paſi d about the Things which came into 
Mens poſſeſſion by theſe means. It being then abſurd 


and unreaſonable, that a pow reduc'd to Extremily, 


ſhould not be allowed to uſe what another hath by Oc- 
cupancy made bis own; it follows, that the Right 
by virtue of 12 bich Occupancy fixeth 4 Property, % 
likewiſe owing to Covenant. Though this Argu- 
ment is at the beſt but very feeble. | 

He proceeds : Secondly to affirm, That there u 
in Nature no more reaſon why Men ſhould deſire 4 


Right from the firſt Occupancy of Things, than from 


the firſt diſcovery of them with the Eye. Therefore 
the difference mu#t ariſe from the Inſtitution of Men, 
ordaining, that the Right to a piece of Land, for in- 
Ffance, ſhould be in him ho pa 
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not in bim who ſaw it before others. Thirdiy, he 
ſays, Let us ſuppoſe Two Men, one ſwift, and one 
flow of Foot, "tis evident what an ill mateb d Couple 
we have bere, as to the Buſineſs of acquiring Proper- 
ty ; and, by conſequenc that the Right by which be who 
firſt ſeixetb the Thing, in this Caſe, ſhould be true 
Owner of it, is not borrow'd\ from Nature, but from 
Implicit Covenant or Agreement. He might have 
faid more briefly, upon ſuppoſition that all Men 
had originally an equal power over Things, we 
cannot apprehend how a bare Corporal Act, 
ſuch as Sciſure is, ſhould be able to prejudice the 
Right and Power of others, unleſs their Conſent 
be added to confirm it: that is, unleſs a Cove- 
nant intervene. What theſame Author diſputes 
farther, (o) That in the Primitive State one Man 
might have brought the whole World under bu ſubjecti- 
on 3 is vain and idle, and is confuted by 
Mr. Hobbs himſelf (p). 


VI. To proceed, Men left this Original Ne- 
_ Communion, and by Covenant ſetled di- 
in& Properties, not at the ſame time, and by 
one ſingle AR, but by ſucceſſive degrees, accor- 
ding as either the Condition of Things, or the 
Numberand theGenius of Men ſeem'd torequire. 
Thus the Scytbians of old appropriated only their 
Cattel, and the Furniture of their Houſes ; lea- 
ving their Land in its Primitive Communion. 
(q) Indeed the Peace and Tranquility of Man- 
kind, for which the Law of Nature appears 
eſpecially concern'd, gave no obſcure Intimati- 
on, what would be moſt convenient for men to 
appoint in this Affair. For that each Man 
ſhould retain an equal power over all Things, 
or that the Univerſal Proviſion ſhould be laid in 
Common, ready for the promiſcuous uſe of eve- 
ry perſon , was not conſiſtent with the ſafety 
and quiet of Human Race; eſpecially after they 
were multiplied into conſiderable Numbers, and 
had cultivated and improv'd the Method of Li- 
ving. Becauſe there could not but ariſe almoſt 
Infinite Claſhings, from the deſire of many per- 
ſons to the ſame Thing, which was not able to 
ſatisfy them all at once; it being the nature of 
the greateſt part of what the World affords, to 


be incapable of ſerving more than one Man at 


the ſame time. As for the Preciſe Order, and 
the particular Cauſes of Things paſſing into Pro- 
perties, I conceive we may thus come to an ap- 
. prehenſion of thew. Moſt Things of immedi- 
ate uſe to men, and which are applied to the 
ends of Nouriſhment and Cloathing, are not by 
bare unaſſiſted Nature produc'd every where in 
ſo great abundance, as to yield a plentiful ſupply 
to all. As often therefore as two or more ſhould 


want the ſame Thing which could not content 


them all together; and ſhould endeavour to ſeize 


and ſecure it for themſelves, fo often t 
ariſe a moſt probable occaſion of 8 
Hoſtilities. Again, many Things ſtand in Need 
of Human Labour and Culture, either for thei 
Production, or to fit and prepare them for Uſe 
But here, it was very inconvenient that a perſon 
who had taken no pains about a Thing ſhouly 
have an equal Right co it with another, by who 
Induſtry it was either firſt rais d, or al 
wrought and fram'd, to render it of farther ſg, 
vice. It was highly conducive then to the Con. 
mon Peace, that immediately upon the multipl. 
cation of Mankind, Properties ſhould be appoin- 
tedin MoveableThings, eſpecially ſuch as require 
the Labour and Improvement of Men; andin 
thoſe Immoveables which are of immediate and 
neceſſary uſe, as Houſes, for Inſtance ; ſo tha 
the Subſtance of them ſhould belong either fe 
parately to particular perſons, or to lach a num. 
ber of Men as had by peculiar Covenant agreed 
to hold them in the way of Poſitive Communim 
Farther, although there appears ſome reaſon in 
theſe Things, why they ſhould rather belong 
to ſome than to others, yet the Dominion or Pro- 
perty of them ſuch as implies the excluſion of 
all perſons beſides, was to be confirm'd at leaf 
by tacit Compact: and this tacit Compact in. 
volv'd a tacit Ceſſion of the reſt of Mankind; 
intimating, that whatever had been aflign'dfor 
any ones private ſhare, they would never chal- 
lenge any Right or Title to, upon pretence of 
its receiving its matter, or its nouriſhment from 
the Earth, the Common Habitation of Men. 
As for thoſe Immoveables which Nature pro- 
duc'd, without the concurrence of Human In- 
duſtry, that is, Lands, ſince they were ſo wide- 
ly extended, as abundantly to ſatisfy the ſmall 
number of the firſt Men; fo much of them was 
from the Beginning taken into poſſeſſion, 4s 
men thought convenient for their preſent Oc- 
caſions ; the reſt being left in its Natural and 
Negative Communion, to be poſſeſs d by any 
—— that ſhould afterwards think fit to uſe it 
ere therefore we muſt conceive a Covenant 
to have paſs'd to this Effect; that thoſe Lands 
which had been aflign'd to particular Men by 
the expreſs Agreement of the reſt, or ſuch 2 
the reſt were ſuppos d to have reſign'd all theit 
Title in, by permitting a ſingle perſon quietiy to 
enjoy, and by taking to themſelves other Land 
in the ſame manner, ſhould belong to the Mz 
nurers and Improvers of them : and that what 
remain'd ſhould paſs into the Property of thoſe 
who would afterwards fix upon it (r). 


— 


| 9 lbid. (p) 3 c. 1. Sect. 11. 


r) Add. Zeigler ad Orot. I. 11. c. 2. SeQ. 2. p. 224. 


— — 


| (@) Juſtin. 1. 8. e. 2. 


We may here obſerve, by the way, that when Joſephus, (Antiqu I. 1. c. 40 r B 6 he Land, 
in thoſe early Times; he, is in this reſpett, no 22 Low * — — — — — Ales Thar Cai 
exercts'd bis Lufts and Crueltie to the Injury of his Neighbours : that he increaſed bis Houſe with thoſe vaſt Sums of Money wh 


had heaptdl together by Ra ine and Violence ; that be ſolicited his Dependants t th him 1 Robberics, For how 
poſſible in che Eldeſt Son of the firſt Created Pair, Fam yer at a loſs to concei 


Action as theſe ſhould 


am yet at a loſs to conceive. 


VI. 
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VII. That the ſetling diſtin Properties 
turn'd to the real benefit and advantage of men, 
when grown more numerous, may be illuſtra- 
ted from the ſame Arguments which A4rifotle 
(5) brings to overthrow the Platonic Communi- 
on of Goods. Though indeed his deſign was 
to refute a Poſitive Communion ; whereas our 
Enquiry proceeds about the Reaſons enclining 


men to quit that Communion which we have. 


already ſhewnto be Negative (1). . ſays he, 
Men labour d in Common, and laid up all oy got 
in one Heap, out of which they were freely to take for 
their ſupport, bis impoſſible but that Heats and Quar- 
rel; ſhould ariſe from the Inequality which muſt be ob- 
ſerv d berween ſome Men's Getting and Spending. 
« In general (as he well remarks) the living tage- 
tt ther, and upon the ſame Stock and Maintenance, 
ce grie vom and uneaſy. uch | 
we are newer ſo bigbly diſpieas'd with other perſons, 
4 with our Servants and Family Dependants, who 
are continually under our Eye. But now upon the 
introducing of Property, all theſe Complaints are ſi. 
lenc'd; every one grows more induſtrious in improving 
bis peculiar Portion; o ne nf Oran - 

ed for the exerciſe of Liberality and Benefi- 
222 others. © It were better therefore that 
« Goods ſhould be made proper as to the Poſſeſſion, 
% and ſhould be Common only in the Uſe. Again, 


« To conſider a Thing as our own, raiſeth the plea- 


« (ure we take in enjoying it (u). To gratify and 
« afift Friend, 4 Guest, or a Companion, fills us 
4 with ſenſible ſatigfact ian and delight; and this we 
& cannot do, unleſs we have a ſeparate ſhare of Good 
Things 10 our ſelves, Beſides, ſince there are few 
Things which can be made uſe of by all Men at once, 
when many perſons ſhould happen to ſet their Minds 
on the ſame Object, which could not ſuffice them to- 
gether, they mut of neceſſity fall aut; were not the 
deſired Object already aſſign'd to à particular Owner. 
It muſt be confels'd , theſe Reaſons did not 
weigh ſo much with Sir Thomas Moor, and 
Campanella, as to hinder them from ſetting up 
a Communion of Goods, the former in his U- 
zopia 3 the latter in his Realm of the Sun: It be- 
ing much more eaſy to fancy Perfect Men, than 
to find; them. But farther, we may hence too 


n 


Which u the reaſon that 


diſcover the falſity of that Vulgar Saying, 
Meum and Tuum are the cauſe of all the Wars and 
Ouarrels in the Wer/d, For on the contrary, the 
diſtinction of Meum and Tum was rather in- 
troduc d to prevent all Contention (w-. But 
that Infinite Field of Hoſtilities and Strifes, ari- 
ſeth only from hence, Thar the Avarice of 
Men is ever aiming to break through thoſe 
Bounds of Meum and Tuum, which have been 
by Law or Covenant eſtabliſh'd (x). 

VIII. Though what hath been here deliver'd - 
ſeem plain and evident, yet we think it not im- 
pertinent to examine more largely the Opini- 
ons of ſome Ancient and ſome Modern Wri- 
ters on this Subject. Amongſt the former, Dio- 
dorus Siculus, (y) reports, That the firſt Earth- 
born Men led a wild and irregular Life, went out in 
Herd to {eek their Foed, which confſted of the 
moſt juicy Herbs, together with ſuch Fruits 
as the Trees ſpontaneouſy produc'd (2), But not 
knowing how to bring their Proviſion together, and 
to lay up a Store fer future uſe , many periſh'd during 
the Winter, furely through the biclemency of the Air, 
and partly through want of Suſlenance; till by de- 
grees gaining Inſtruction from Experience, they began 


to retire into Caves in the Cold Seaſon, and to reſerve 


a ſufficient flock of ſuch Fruits as were fit for keeping 
Some new Advantage or Improvement being every 
day added to Life, This Hypotheſis concerning 
the Origin of Mankind, though falſe, being 
taken for granted, it follows, that Men in the 
Beginning liv'd upon the Supplies of Nature, 
in common; afterwards ſetling by Covenant the 
Property of Houſes, and of Fruits treaſur d up 
for future ſervice, till by flow advances the Ap- 
propriation of Land was likewiſe introduc'd.To 
che ſame purpoſe is frequently alledg'd what 


| Juſtin (a) relates of Saturn, King of the Abo- 


rigines, who, he tells us, was ſo remarkable for 
exact Juſtice, As that no perjow , under bi Reign, 
liv'd in a condition of Slavery, or beld any private 
Poſſeſſion ; but all things, like one Univerſal Patri- 
mon), lay undivided, and in common to all, The 
Authorities of the Puetsare likewiſe produc'd in 
great numbers, where they deſcribe the happy 


* 


ſtate of their Golden Age. YVogil Gerg. i. 


— 


(4) Polig, L. II. c 2. 


— — 1 


"2m. am. 4 5.4 i 


(e) To which add. Ariſlophan. Concionate. p. 71 6. 
do) Juvensl, Sat. 3. Eft aliquid quecunque loco, quocunque receſſu 
3 Units Jefe ami feciſſe lacert a. 


Tis ſomewhat to be lend ee e | | 


In which a Lizard may at leaſt turn round. 


Mr. Dryden. 


(w) Hence Plare (LL. IL 8:) calls the Meer- ſtene, the Boundary of Friendſhip and Enmity, confirmed by Oath, and approved of 
by the Ged. Of the Sacredneſs of the Landmark, ſee likewiſe Deut. XIX. 14. Job XXIV. 2. Tit. ter. P. de Termino moto. 
Collat. LI. Aeſaicarum cum Rom. Tit. 1 3. Paulus Sentent. II. 26. V. 22. Frontinus de re agrar. Let every one keep his own Bounds 
and not diffurb thoſe of other men : for therefore was the Marl fone ſet up, litem ut diſcerneret agris, e end the Quar- 


ral of the Field. 


(x) r Orat. XVII. The main Cauſes of difſenſians among? Sabje&1 are, that Jeme covet other mens Paſaſſam, whill, ſune, 


Lau, are robbed of t heir own, 
)L.1 


; 2) Pla. N.H 1.23. proem. de arborib, Fomena urgeth this in her own Honout and Defence, 7hat the fr ft Food of men, 
coy to Trees ; and that this taught them to look upright towards Heaven: nay ,that they might ill find a ſuftenance from the 


Storer, without Corn aud ether. Producte of the Barth. 
WL 43.c 1. IE be 
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Cu Ar. IV. 
\ 


— 
— 


Ante Jovem nulli ſubigebant arva coloni, 

Nec ſignare quidem, aut partiri limite campum 
Fas erat; in medium quærebant; mw rellus 
Omnia liberius, nullo poſcente, ferebat, (b). | 


Before Jove s Reign none vert the peaceful Ground, 
Which onlyTark and Greens for Altars found. 

No Fences, parted Fields, nor Marks, nor Bounds, 
Diſtinguiſh'd Acres of litigiou: Grounds : 

But all was common, and the Fruitful Earth 


Was free to give her unexacted Birth. Mr. Dryden. 


Tibull. Eleg. 3. B. 1. 


Io non validus ſubiit juga tempore taurus, 
Nc domito francs ore momordit equus. 
Non domus ulla fores habuit z non fixus in agris 
Qui regeret certis finibus arva lapis. 


No ſturdy Ox did to the Yoke ſubmit, 

No Broken Courſer champ'd the galling Bit. 
No Door the Fearleſs Cottager conceal d, 

And the wide Earth was but a common Field. 


Senec. Oftav. Act. 2. 
— —Cingere aſſuerant ſuas * 
Muris nec urbes, pervium cunctis iter. 
Commumis uſus omnium rerum fuit. 
Et ipſa teilus læta fæcundos ſinus 
Pandebat whro. 


= Nor had they yet begun : 
To ſence their Towns with walls; but Nature's Scene 
Lay a free Road : The Univerſal Store 
Supply U Mankind; at large they liv'd and fed. 
The — 14 Earth her Fruitfol Boſom ſhook, 
Rich with Diffuſive Plenty 


Again in his Hippohrus, Act. IL."SeR. 12. 


Prima quos mixtos deis 
Profudit ætas, nullus bis auri fuit 
Cæcus cupido nullus in campo ſacer 


Divicit agros arbiter populis lapis. 


The firſt good Race of Men, 
Companions of the Gods, and mixt with Heaven, 
Not blindly led by Avarice and Gold, 

Forbore to fix the Conſeerate d Stone 

To bound the Fields, and judge between the Swains. 


Thus tis one of the Alterations which Ovid 


deſcribes in the Iron Age, 


Communemque prius ſeu lumina ſolis & auras, 
Cautus bumum lengo ſigua vit Limite meſſor. 


of the Laws of Nature and of Nations 


Then firſt the wary Swain inclos | iq his own ; 
All common was before, as Air qr Sun, 


Theſe and the like Poetical Relations Laftan. 


ud) interprets in the following manner. 


© Nec ſignare quidem aut partiri limite campum 


Fas erat, in medio quarebant. 


That is, God Almighty gave the World in Comm 
to Men, that they ſhould live freely together, 10 
that Furious Avarice ſhould claim the whole Store i. 
it ſelf or that any one ſhould want what was product 
for the ſake of all. This Saying of the Poet we 
ought not to take ſo ſtriftly, as to imagine that in 
thoſe Times there was no Private Poſſiſſion ; but in 
a Figurative Senſe , ſo uſual m thoſe Compeſitions; 
giving us to underſtand, that Men were ſo penenu 
and liberal, as not to ſhut up to themſelves the Fri 
of the Earth, or to lie howering over a conceal'd and 
ſeparate Store; but that they admitted their june 
Neighbours to the common enjoyment of what they 
bad gotten by their own Pains, But indeed asno 
ſenſible perſon will Jet the Poer perſuade him, 
that theſe primitive Mortals had omnia in medium 
gueſts, or a poſitive Communion of Goods; 
o the Reaſon which Lactantias aſſigns to thoſe 
Expreſſions, doth not in our Judgment appear 
ſatisfactory: For as on the one ſide, men were 
not then perhaps greatly enclined to Covetouſ- 
neſs, being yet ignorant of Wealth, and finding 
an eaſy Sopply of Food from Nature's Store, 
whilſt they remain d Strangers to Delicacies and 
Exceſs; ſo, on the other ſide, we do not ſe: 
what matter they could have for Bounty, when 
there was no occaſion to ſcrape up Treaſure. Iis 
a good conſideration that ſome recommend to 
us, in order to a right underſtanding of the 
whole Fable of the Golden Age; That the Di- 
ſpoſitions of Ruſtick and Barbarous people 
makes them almoſt Natural Friends to Eaſe and 
Laſineſs, and Enemies to Labour. That the 
more rude and ſimple way of Life any perſons 
are engaged in, the leſs inclinable they would 
be to Plenty and Luxury, to Magnificence and 
Splendor ; which commonly require much In- 
duftry and pains. And that laſtly, tis the ge- 


neral Vice of old perſons, to commend the times 


of their Young and Flouriſhing Days, to & 
ſpiſe, for the moſt part, preſent things, and what 
they ſee before them; (e) extolling whatever 
comes mark d with the advantage of Age and 
Duſt: And that therefore it ſeems very proba- 
ble, thoſe rude and ignorant Men, when the 
Legiſlators compell'd them to a Life of Manners 
and of Induſtry, might be very uneaſy under 


2 — 


9 
nnn... 


— 


(6) See this place illuſtrated by Senec. Epiſt. go. | 
(e) Macrob. Saturn al. c. 8. The Romans appointed the Terple of Saturn to be their Treaſury, for this Reaſon, becauſe du ing tht 
time of bis Reign in Italy, nv Robbery was committed : On, becauſe under him there were no diftint peſſeſions or privatt & 


Nec ſignare quidem aut partiri limite campum 
Fas erat; in medio quarebant. 1 


— convenient to lodge the Common Treaſure under his proteStion, in whoſe Reign all things had bern cm . 
(s Iafticur. 1. 5. c. * | 


Fates, 


(-) Add. Mn, Eff. l. 1. c. 30. 


Fl 
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he Change , and frequently ſend out a Wiſh EY 
for their Acorns and their Idleneſs. From which Nature, nor him, nor me, nor any made 


K . 7 : : The Proper Maſter of the Stage we tread, 
Complaints of their Old Sve, Poſterity might He turns out me; and him ſome Vile Deceit 
frame their Dreams about the Golden Age. Or , Bull Head at Law ſhall ſend to hare wy Fate. 


This Conjecture is ſtrengthen'd by the Chara- At leaſt he, one day, muſt, with all his care, 
Aer which Salaſt (f) gives of the Aborigines the Veild to the ſtronger Vitals of his Heir. 

people of thoſe primitive times ; They were, ſays 2 lately gave the Farm irs Name. 
be) s Clowniſh Race of Men, without Laws or Go- The preg ante 7 7 die 
wernment, tied up to no Order or Rule. And Ovid And all are Fortunes — ber Will. | 
himſelf placeth the Happineſs of the Golden 

Days chiefly in this; that Men obeyed Faith — Tanquan 

— Honeſty without Law; and fear d no pu- Sit proprium quicquam, puncto quod mobilu hore 
niſhment, becauſe no Civil Societies were yet Nune prece nunc pretio, nunc vi, nunc ſorte ſuprema 


* 


eſtabliſh'd. | Permutet domino, & cedat in altera jura 
* a Sie quia per petuus nulli datur uſus, & heres 

Content ique cibis nullo cogente creatis Heredem alterius, velut unda ſupervenit undam, 

Arbuteos fetus, montanaque fr aga legebant, Quid vici proſunt aut borrea ? L. II. Ep. 2. 
in duris bærentia mora rubetis, | A p 

Et quæ deciderant patula Jovis arbore glandes(g). As if the Treacherous World had never ſhown 

| | 8 thing we 59 preſume L. * 0ur on. a 

Content wi which freel | ince in one fleeting point ime, convey' 

On 8 9 * Buy Grant or Sale, to Force or Fate berray'd, 

Cornel: and Bramble-Berries gave the reſt, New Lords it may enrich, new Titles wear: 

And falling Acorns furniſh'd out a Feaſt. . And thus ſince none are fix'd, but Heir to Heir 

Mr. Dryden. Succeeds, as Wave to Wave; in vain we leun 


To lengthen out a Street, or croud a uſeleſs Barn. 


There's a Famous place produc'd on this Head . 2 ; 
from Tulh's Firſt Book of Offices, Tn the pare Ne Pave an pm Lecies In whe dinde- 
of Fuficeto difinguiſh berween Things Common and fab uch to the lame purpoſe : cis a Farm that 
Particular, and to uſe them — Now no- Peaks, . 

thing is private by Nature, but as it becomes ſo, ei- Tr 

— by Ancient Poſſeſſion, 0 appropriated by the ſt n e 

Occupant, or by Conqueſt, upon the Right of Arm.; Once Ac bemenides 1 ſerv'd, and now 


o elſe by Law, Agreement , Condition, or Lot, Menippw, and to thouſands more ſhall go : 
pp Each vain poſſeſſor cheats himſelf a while, 
Hence come the Names of the Arpinetic and the But Fortune is the A Hreſi of the Soil. 2 


Tuſculan Lands. And in like manner are Private x 
Poſſeſſions ſetled and deſcrib d. Since therefore the The ſame Author hath told us as much in 


gs which Nature made common, have by this Proſe : Nature, ſaith he, hath made us Lords and 


means been turn d into Pro let every man quiet- N. ma 
enjoy bis Lot : Whoever — more — this, ſhall Proprietors of nothing ; but obtaining by Law and 


A, Succeſſion the uſe of Things, for an uncertain Period, 
dam d to have violated the Laws of Human So- 15 paſt for the 1 Adu the Temporary 


. ; 3 * or Poſſeſſors of them by and when the appoint- 
| 36 „„ „„ 4. ed Terms over, then another receives them from our 
wh - — — inen Hands, and enjoys the ſame Name and Title, But 
amon — indeed theſe kind of Speeches refer rather to the 


: „ % Inſtability of Fortune and of Human Poſ- 
Nam proprium telluris herum natura neque illum | * 
Nee me nec quemquam ſtatuit: nos expulit ille ; bk „ than to the Original of Proper- 


— — — watt r — 5 IX. We proceed to examine Grotiu,'s Opinion; 
—— * — N Of 1 (r) (i) in which we ſhall paſs over what he delivers 
ager Umbren „ Pupe contrary tothe receiv'd Doctrine of the Church, 


Dictus erat; nulli proprius ; ſed cedet in uſum . 
+. as ſufficiently refuted by other Hands. He tells 
_ ee alis, L. II. Sar. 2. us then, That God conferr d on Mankind a Right in 


General te Things of this inferior Nature, both im- 


——_PP. 


—_————— 


eee 
anner Perpetual Spring, the Spontaneous production iceſt Fruits, a ö 
vers overflowing with Milk and Nectar, tis no truer than that extravagant Rant of Pherecrates, | 

The Rivers run with Oatmeal and Black Broath, 

Murmuring when new-bak'd Biakets ftopp?*d their Speed, 
Links and Hot Sauſages in Fiſhpools ſtood, 
And Fatted Oyſters sximm d the wealthy Stream. 
| Fowls nicely drets'd, ſety d up themſelves, and flew 
| About Mens Mouths, ſtill courting them to feaſt. LB 1 

(b). As Twlh, for the ſame reaſon, affirms; pradurum vullam ef: gentem, That Eftates do not always paſs by Families and 
Kindred, GI. Ne. 2, Sect. 2. | | 


* 


mediatelß 
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mediately upon the Creztion of the World, and again 
upon the repairing of it after the Flood. This we 
allow in the following Senſe, that God im- 
power'd Mankind to uſe theſe Earthly Things, 
in a general manner; that is, without determi- 
ning whether they ought to poſſeſs, either un- 
der Diviſion, or in Common, all, or only ſome 
Things; but leaving this whole Matter to the 
Judgment and the Choice of Men, to ſettle it 
according as they ſhould think moſt conveni- 
ent for the publick peace and welfare. But we 
ought by no means to ſuppoſe, that any poſi- 
tive Communion was at the beginning inltitu- 
ted by Divine Appointment; from which. men 
afterwards departed by their own Decree ; for, 
on the contrary, with regard to Almighty God, 
Things were rather laid, as a Free Stock, to be 
us d in any Service that Men ſhould apply them 
to. Amongſt whom, ſo long as the very Sub- 
' ſtances of Things were not aſſign d to particu- 
lar perſons, we mult conceive this Tacit Com- 
pact to have prevailed, that every Man ſhould 
take for his Occaſions whatever he pleas d, eſpe- 
cially of the Fruits, and ſhould conſume what 
was in its Nature conſumable. And ſuch a U- 
niverſal Uſe of Things ſupplied , in ſome ſort, 
the room of Property; and what any perſon 
had thus taken for himſelf, none could deprive 
him of without Injuſtice. Now as the Simile 
borrow'd from the Theatre, which Gro:aus pro- 
duceth, fitly enough illuſtrates this Matter (&), 
ſo his other Inſtance of the Aborigines is not ap- 
plicable, as Juſt in deſcribes them. For the Hi- 
ſtorian's Words repreſent ſome poſitive Commu- 
nion, quite different from the Primitive; as if 
that whole Countrey was indeed the poſleſſion 
of the people, but not yet divided into private 
Eſtates; whilſt Men reſted ſatisfied with the 
Fruits produced without their Afliſtance, ſuch as 
the vaſt extent of the Lands and Woods afford- 
ed them in great abundance, their Number be- 
ing as yet inconſiderable: But that they gather- 
ed theſe Fruits into a Common Store doth not 
ſeem probable. Thus far Gretius is in the right, 
that were the firſt Negative Communion to 
continue, without diſturbing the general peace, 


Men muſt live with Heat plainneſs and fim- 


plicity, contented to feed on what they found; 
to dwell in Caves; and either to go naked, or 
to cover their Bodies wich the Barks of Trees, 
and the Skins of Beaſts: Whereas, if they grew 
more inclined to a Life of Elegance and Re- 
finement, the Conveniencies of which muſt be 
acquir'd by Diligence ; there was a neceflity of 
iatroducing diſtin& properties. But when he 


n 


adds, That this Communion might have {4 
Men 4 under the Influence - an E 2 * 
and Friendſhip towards each other. He con "Bc 
Negative Communion with Poſitive ; ſuch a. 
was obſerved by the Eſſenes of old, (m,) by the 
Primitive Chriſtians inhabiting Jeruſalem , and 
by thoſe who now follow an Aſcetic Life (5): 
For this can neither be conſtituted nor kept up, 
except amongſt a few perſons, and thoſe enducd 
wich fingular Modeſty and Goodneſs. When 
Men are ſcattered into different places, and fx. 
ed at a difference from each other, twould be 
a fooliſh Labour to gather all the Proviſion into 
one heap, and to diſtribute it out of the Cem. 
mon Mais. And whereever there is a great 
multitude of people, many muſt of necc{liy 
be found, who through Injuſtice and Av atice 
will refuſe to maintain a due Equality, either 
in the Labour required for the getting of the 
Fruit, or afterwards in the Conſumption of 
them. Plato inſinuates as much as this (o), hen 
he makes only Deities, and the Sons of Deities 
Members of the Republick where he would 
have this Communion abſolutely obtain. But 
tis idle to believe that when Men were dis ided 
into numerous Families, they either acually 
eſtabliſhed, or had any deſign to eſtabliſh ſuch 
a Communion. Laſtly, It's a true Remark uf 
Grotins, That Things were at firſt turn d into Un- 
perty, not by the bare Act of the Mind, or by Thuglt 
and Inward Inclinstion. For neither could others 
know what any perſon intended to keep for his 
own, to direct them in abſtaining from it; and 
beſides, twas very poſſible that many ſhould be 
Competicors for the ſame Thing. There vs 
need therefore of ſome External Act, or of for- 
mal Sein, which that it might be capable of 


producing a Moral Effect, or an Obligation in 


others to forbear what each Man had chus taken 
for his peculiar, muſt neceſſarily have depend. 
ed on the force of ſome precedent Covenant: 
When Things which lay together in Common 
were to be parted amongſt many, then the Bu- 
ſineſs was tranſacted by Expref Covenant, But 
a Tacit Covenant was ſufficient , when Men 
fix d a property in Things which «he firſt Di- 
ders had left for waſte. For we muſt ſuppoſe 
them to have agreed, that whatever in the pri 
mary Partition had not heen aſſigned to any par 


ticular Owner, ſhould belong to him who fil 


took poſſeſſion of it. | 

X. Amongſt the other Moderns, many, * 
to the Origine of Property, eſtabliſh a quite co. 
trary Notion. Let us take the pains to ſee whit 
ſtrength their Arguments afford. They © 
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then a double Senſe of the Term 
munion, fo as to import either that which 
being undivided, and having its Property fix d in 
affords a Common Service to 
that which being in no man- 
ted, lies free for the promiſcuous 

But then they exclude from the 

primitire State of Things, not only the former 

communion, (which is no more than we have 

done,) but like wiſe the latter; and ſo deny that 

Things were in the beginning expoſed as a ge- 

neral Store, void of Property in every kind 
and therefore > hears is the _ wan 2 this) | 
| t Properties ſprung originally from Diviſion, 

| _ from firſt Poſſeliion The Reaſon they 

lay down is to this purpoſe 3 Whatever Right that 

was, which eit ber in Kind or Degree, which the firſt 

Men enjoy'd ever other Creatures, be receiv d it all 
manner from bu Creator. 
be receiv d a bare Power of uſing, without any ſetled 

Property, bis Deſcendants could not afterwards uſurp 

operty, without incurring the Guilt of unlawful 
and coveroms Deſire, and of arrogating that to them- 

& ſelves, which their Maker had forbid them to aſſume. 
The Anſwer to this is eaſy, from what hath 
been formerly advanced: Man receiv'd indeed, 
by the Divine Donation, a Right to Things; 
but ſuch a Right as was Indefinite, General, 
and Indifferent, neicher reſtrain'd to Property, 
nor to Communion; and ſuch as Men might 
reduce, as it were, into any particular Form, . 
according as Reaſon or Neceſſity ſhould adviſe. 
Whence it is alſo clear, that the Primitive Com- 
munion did not denote a bare Du fucta, but 
Men were at their liberty to quit it by Agree- 
ment, and to eſtabliſh either Property or Poſitive 
Communion in its ſtead, Nor is this any con- 
ſequence; the Firſt-Man did not receive, or aſ- 
{ume a Right to Things in the Formal Nature 
of Property, therefore his Poſtericy could not 
exerciſe it, under that Formality. Neither doth 
that Divine Grant expreſs d in Holy Scripture, 
deſcribe any determinate manner of Property, 

efinite Right of applying Things 

s'ſhould be agreeable, to theWil- 

dom, and to- the Occaſions of S 

Night may be exercis'd full as well in a Nega - 
tive Communion, as in a Poſitive. Beſides, tis 

not fair thus to conclude 3 Men receiv' d s Right 
to Thing: from the Donation of God, therefore Pro- 
erty did not firſt ariſe from Occupany and Diviſun. 
For this Donation of God only gave Men full 

curity and ſatisfaction that *twas conſiſtent 
with the Divine Will they ſhould conſume on 
their Neceſſities, the Works of their Common 
Maker. But Property, ſtrictly ſo called, ou 
to have produc'd this Effect, in relation to ot 
Men, that none elſe ſhould invade what had 
adjudg'd to one particular Poſſeſſor. And 

e certainly there was need of ſome Human 

Agreement, that others might know 

belong d to every diſtin Perſon, ſo as to 

Precenhons to it, when thus appr 

A Theatre is erected by the State 


many together, 
each perſon ; 


but only an in 
to ſuch Uſes a 


for the Common Uſe of the Subjects. But that 
in the time of che Shew, this or that perſon 
ſhould obtain a particular Seat, of which others 
ought not to deprive him, is owing to ſome 
Corporal AR, that is, to his firſt ſeizing upon 
it. Nay, each perſon, may with che content 
of the Publick , acquire a Seat which he ſhall 
hold by a perpetual Right. Thus, before any 
Human Act had paſe'd capable of introducing 
Property, every Thing muſt be conceiv'd to 
have lain free and Common (in a Negative Senſe) 
to all ; that is, not to have appertained to one 
rather than to another. But when Diviſions - 
were eſtabliſh'd by Exjrefs, or Poſſeſſions con- 
firm'd by Tacit Covenant, then Things paſs'd 
out of this Negative Communion, into ſetled 
Properties, | 
If any will come ſo low as to aſſert, That by 
the Dominion which God con ferr'd on Men antecedent- 
ly to any Acts of theirs, is meant only @ Potential Do- 
minion, or a Power of te king and poſſeſſing 5 and 
conſequently no more than 4 Dominion, in actu pri- 
mo; from which they paß A on to Poſſeſſion, and from 
Poſſeſſion to Dominion, in actu ſecundo. Theſe 
Men differ from our Opinion in Words only, 
not in Senſe. Yet in this reſped they are not 
ſufficiently accurate, that they call the power 
of entring upon things Dominion in acta primo; 
and the Right which follows Poſſeſſion, Domi- 
nion in adtu ſecundo. Fot the Power of acquir- 
ing any Right, and the Right it ſelf now habi- 
tually inhering, yet without Operation or Exer- 
ciſe, are different things. As tis quite another 
caſe to be a Muſician Potentially, and not to uſe 
the Art, when the Habit of it hath been fully 
attain d. Nor is their Potential Dominion ve- 
ry aptly illuſtrated by the Example they brin 
of Inheritances; the Dominion of which, upon the 
Teſtator's Death, paſſeth out of the Habit or Power, 
directly and immediately upon the Heir, without the 
Formality of taking poſſeſſion. For , beſides that 
to pals, out of 4 Habu, or, out of Power, is b 
no means the ſame thing ; there is always a 
Fiction of Civil or Municipal Law conceiv'd to 
interpoſe in the Caſe which they alledge. *Tis 
the Rule of Nature, that in the transferrin 
Dominion from one to another, it ſhall be re- 
quiſite ſor the former Perſon to tender what is 
thus convey d, and for the latter to accept and 
receive it. But inaſmuch as the Laws have con- 
ſented, that the Will of the Teſtator ſhall re- 
main uncertain and changeable till his laſt 
Breath, and ſhall be accounted ſecret till after 
his deceaſe ; they therefore hold, as t were in 
ſuſpence, the Will of the Deceas'd Perſon im- 
rting the conveyance of Goods on his Heir, 
till ſuch time as the Heir ſhall have ſignified his 
Acceptance; or, (as ſome may chuſe to expreſs 
it) they bring back the Heir's Acceptance to the 
Moment in which theTeſtator expired, hisWill 
being then properly fix d and ſetled; ſo that the 
s are conceiv d to paſs immediately to the 
Heir, as it were, from hand to hand. This Fi- 
Rion produceth ſo far the Effect of Dominion 
| in 
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in the Heir, as that he may challenge the Inhe- 
ritance, even before he is actually poſſeſſed of 
it. 


And without ſuch a Fiction, the Dominion 
would no more belong to a Man in an Inheri- 
tance before Actual Entrance, than it doth in a 


Donation before Acceptance. And hence too, 


amongſt peiſons who live only under the dire- 
Gion of the Law of Nature, which is for the 
moſt part unacquainted with theſe Fif:ors in- 
troduced by Ciril Conſtitutions , there will be 


- no admittance given to any Poteſtative Poſſeſſion 


as oppoſed to Adu; nor will the bare Right 


and Power of acquiring Poſſeſſion, obtain the 
Name of Poſſeſſion it ſelf. 

XI. Many have thought fit to appeal to the 
Authority of Scripture in this Point; whence 
they, it may be, made evident, that there never 
was any ſuch Communion as we have aſſerted, 
in the World. They tell us, That the Univerſal 
Maſs f Things paß d immediately to Adam, by vir- 
tue of the Dime Donation, ſo that he beld it as bit 
own proper and entire Poſſeſſion. The force of which 
Prapriety was ſuch, that a not only excluded all others 
from the Univerſal Peſſiſſion which he enjo d, but 


likewiſe from the Right of taking to tbemſelves any 


Right of all others to the ſame. 


. 
% 
. 


one particular thing. Inſomuch that even his Chil-- 
dren could claim no Property , ſolerg as they continu- 
ed in the Family of their Fatber, unle/s be conveyed 
ſomewhat to them in the manner of a peculium, or 
Separate Stock. That they became Proprietors, firſt, 
by ping that ſhare which he aſſigned them, when 
diſmiſs'd from under his Tuition; and afterwards, 
upon his Death, by dividing bis Store amongſt tbem- 
ſelves (q). 
ner: The Form of God's Grant conferr'd a Right 
only on the Primitive Pair, before they bad Children, 
Therefore eitber the Property of Things was given to 
Adam ænd Eve originally, ſo that their Deſcendants 
were to derive from tbem alliheir Title to any Poſſeſ- 
fon ; or elle the whole World was in the Perſon of A- 
dam, beſftow'd in common on all Mankind, The 
latter of theſe as it implies ſeveral difficulties, ſo it u 
particularly repugnant to the Right of Occupancy, 
which obtains only in Things void of @ Poſſeſſer. For 
if the Entire Maſs was given to all Mankind, it 
doth not appear , bow a particular perſon could by 
ſeizing any thing to bimſelf , cos vert it into his di- 
ff inct NE excluſize of Human Race in general, 
or, ſo as to binder Men from making any Preterſt- 
ons to it by virtue of their Common Right. Fer (uch 
« the nature of Things which lie in Common, ard 


which admit only of undivided ſhares, that every ſin- 


gle Atom of therr Subſtance is no leſs common, and 
no leſs undivided, than the whole ; ſo that if any 
private Man apply it to himſelf alone, be à an In- 
ſur ions Robber of the Community, But now, they 
who defend a Primitive Communion, confeſs that the 
fir it Occupants of Things did Ke that Act we ed uch 
4 diftint Right over thoſe "gi, as excluded the 


hat Reply may 
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They explain their ' Notion in this man- 


be made to all this, is evident from the Aſſerti. 
ons already confirm'd, The Divine Donation 
conferred on Man a Right of applying other 
Creatures to his uſe ; which Right was indiffe. 
rent to Poſitive Communion, or to Property, 
being of neceſſity to be turn d into one of theſe 
before it could take any Eſſect with relation to 
other Men. And therefore when others add 


further, That the Cem men or General Dominicy of 


Mankind over Things was given by Ged, under Can. 
dition, that they ſhould parcel it out, and conſt un 
private; for which reaſon, it neither can, nor cught 
to be concery'd without à reſpect and tendency toward 


Private Dominion; ſo to be eſtabliſhed as was agrees 
He's 


Rational and a Social Nature. This we 
may without any inconvenience interpret on 
our ſide. That is, God by his ficſt Grant placd 
Things in a Negative Communion. But ſinc: 
that was unable to procure the ſafety and peace 
of Society, when Human Race was multiplied, 
and Life began, by the Arts of Induſtry, to 
be poliſh'd and improved, Men eaſily apprehen. 
ded that twas the Divine Pleaſure they ſhould 
introduce Diſtinct Properties. In order to the 
Actual ſettlement of which, it was requiſite that 
ſome Tranſactions and Agreement of Men 
ſhould precede. For that a Thing ſhouldbe 25. 
pointed by the Will of God, and yet ſhould 
not be introduced but by ſome antecedent Com- 
pact of Men, ought not to be look d on as an 
inconſiſtency: As it is certainly none that God 
would have Mankind propagated by Marriage, 
not by uncertain Luſt; and yet Marriage is not 
actually conttacted between particular peiſons 
without ſome Covenant paſſing before. Farther, 
ſince policive Communion and Property both 
imply a relation to other Men, it can with no 
manner of accuracy be ſaid, That all created 
Things were proper to Adam; but only thus, 
That he held the Dominion of all Things, not 
Formally, but Permiſſively ; inaſmuch as there was 
then no Right of any perſon elſe to interfer: 
with his, and to hinder him from converting 
every thing to his own Uſe, had there been oc- 
caſion. When God was pleas'd to give him 1 
Dear Partner and Companion, they agreed to 
hold this Indefinite Right over Things without 
dividing it; as being united to each other in the 
ſtricteſt Band of Society: For which Reaſon, 
many Nations at this Day obſerve a Communt 
on of Goods between the Husband and tht 
Wife. Nor was there any need of ſeparatePro- 
perties, ſo long as Adam's Children being yetin 
their Minority, were to be maintained by thi! 
Father, and made but one Houſe. For thoug 
in the uſe of things, they were at that time 
obliged to conform to their Father'spleaſure, jet 


this proceeded not from his Demirien ( ſttict) 


ſpeaking) over the Thirgs, but from his Pater: 
nal Power and Authority over the Perſcs:, There 
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Therefore the Property of things came then to 
be diſtin, when by conſent of the Father the 
$9ns fell into ſeparate Families; which Separa- 
tion Was undoubtedly owing to the Emulation 
between Brothers 3 and to another gocd Rea- 
ſon, that every one's own Induſtry might be his 
ſh advantage; as the Idleneſs of others might 
be a puniſhment only to themſelves. Nor muſt 
we believe that the whole world was preſently 
ſhared out amongſt that ſmall number of per- 
ſons ; or that all things were turn'd into Proper- 
jy by one Act, and at one time. But it was 
ſuffcient at firſt to fix a Property in thoſe things, 
which either afford an immediate uſ2, not capa- 
ble of being divided amongſt many; as Cloaths, 
Cottages, and Scores of Proviſion already ga- 
thered by particular Men; or which require In- 
duſtry and Improvement to make them fit for 
Service; as Houſhold-· Goods and Inſtruments, 
Cartel, and Fields. By degrees, what remain'd 
was brought under the ſame condition; accord- 
ing as either the Inclination, or the Number of 
Men directed and adviſed. * Thus the Paſturage 
continued a great while in its Firſt and Com- 
mon State; till upon the abundant increaſe of 
Cartel, Quarcels ariſing, the diviſion of this 
likewiſe was made neceſſary to Peace and Con- 
cord. As for that part of the Argument, That 
the Right of Occupancy cannot be admitted, where 
Poſſeſſion belongs to @ General Body; this will hold 
good againſt thoſe who pretend any Poſitive 
Communion to have been the Primitive State of 
things; in which indeed no private perſon can 
take any thing to himſelf, excluſive of the whole 
Society. But the primitive condition in which 
we have placed Things, is equally diſtant from 
Poſitive Communion, and from propriety in the 
ſtrict Senſe of the Word: and we aſſert, that 
before Occupancy can produce Dominion, it 
i; neceſſary that ſome Compact, (a tacit one at 
2 ) ſhould have been ficſt ſetled to that ef- 
ect 


XII. Others form their Scripture Account of 
the Origine of Dominion in this manner: That 
God gave our Firſt Parents that Common Dominion 
which be defign'd for all men in general, to be beld un- 
divided ; inaſmuch as the Primitive Pair repreſented 
the Perſon of all Human Race: In which ſenſe it 
way ftill rightly enough be ſaid, That the Dominion 
of the _ or of the things in ne as they 
are capable o into Property, belongs to Man- 
DN 
Private; ſince we neither can nor ought to conceive 
it Without 8 reſpect and tendency to Private Domini- 
an, ſo to be conſtituted as ſhould be agreeable to a 
Rational and a Social Nature. But in Adam the 
latter of theſe Dominions met in conjunction with the 
former, excluding bis Children without any previous 


— 


Cefſion or Surrendry (r). Now, as to this ac- 
count, we will make no Quarre! abcut Words ; 
that is, we allow the Name of Common Domi- 
nion to what we our ſelves have rather choſe to 
call a Right of uſing the Creatures, inherent i 
Men by virtue of the Divine Conceſſion; pro- 
vided this Common Dominion conſider d by it 
ſelf, be ſuppoſed to obtain no Effet hetu een 
Man and Man. On which Point we have be- 
fore affirm'd, that Men might have refted ſatiſ- 
fied with that Right of uſing things as they lay 
in Common; and that *rwas not neceſſary ſe- 
parate Dominions ſhould immediately be intro- 
duc'd, ſo long as men were yet few in number, 
and follow d a ſimple unimproved way of living; 
but when their Race was conſiderably multipli- 
ed, and when Induſtry had advanced the Con- 
veniencies of Life, then the neceſlary regard to 
the preſervation of Society recommended the 


diſtinction of Properties; yer ſo as that Things 


did not paſs all at once into this condition, but 
ſucceflively, according as the Occaſional Me- 
thods of Peace and Agreement ſcem'd to de- 
mand. But that Adam held a Private Domini- 
on over all Things, before his Sons had left him, 
to ſer up Families of their own, is a very negli- 
gent Aſſertion. | | | 
For Firſt, Private Dominion always takes its 
Riſe from ſome Human Act; therefore Adam 
could not have ſuch a Dominion over thoſe 
Things, which he was ſo far from having taken 
poſſeſſion of, that they did not ſo much as fall 
under his knowledge. ft 
That place of the Civil. Lam, L. 3. 1. D. ds 
adquir. peſſelſ. is very unficly applied to the pre- 
ſent Buſineſs ; as if Adam by ſetting his Feet on 
one part of the Earth, ſhould be ſuppoſed to 
have taken poſſeſſion of the whole World. If 
any one perſiſts in giving the Name of Proper- 
ty to that Right of uſing Things which Men re- 
ceiv d by the Grant of their Creator, then we 
might admit what theſe Authors lay down, That 
Property was the cauſe of Occupancy and Diviſion; 
or that it was therefore lawful for Men to chal- 
lenge Things to themſelves by laying hands up- 
on them, and by parting them into ſeparate 
Shares, becauſe God had given them a general 
Commiſlion to apply other Creatures to their 
own Uſe. But if we take the Word Property in 
ics ſtrict and general Senſe, as it denotes the ex- 
cluſion of all others from a particular Thing al- 
ready aſſign d to one; then tis altogether true, 
that Diviſion and Occupancy are the Cauſes of Pro- 
porty. Farther, Adam's Children, whilſt they 
et continued part of their Father's Family, were 
nd indeed to obey his Pleaſure in regard to 
their uſe of Things ; yet this, as was before ob- 
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Private Dominion in Adam, but from the force 
of his Paternal Power. For whilſt they were 
young and helpleſs, he was oblig'd to maintain 
them. And when they were capable of doing 
ſome Service, ſtill the ſame Paternal Authority 
required both that in uſing the Common Store 
they ſhould be guided by their Father's Directi- 
ons, leſt they ſhould incur any miſchief by In- 
temperance ; and likewiſe that ſuch Things as 
they had either gather'd from a ſpontaneous 
growth, or had produc'd by their own Indu- 
ſtry, they ſhould deliver into the hands of their 
Father, to be given out as he ſhould think fit: 
And he, ſo long as he enjoy'd this Right, was 
bound to provide Neceſſaries for his Children, 
even after they were arrived at maturity, as 
Time and Occaſion ſhould require. And hence, 
if any one of his Sons ſhould {for inſtance) con- 
trary to his prohibition have privately feaſted 
wich too much greedineſs on ſome particular 
Fruit, the Youth had been by no means guilty 
of Theft, but of Difobedience to his Father's 
Command. Or, if Adam had order'd one that 
was grown up to gather Proviſion for the Sulte- 
nance of a Young Brother, and the Party thus 
employ'd had either devour'd it himſelf, or laid 
it up ſecretly for his future uſe, he deſerv d Cor- 
rection, not forTheft, but for the Charge which 
his Father laid upon him. During this Period 
therefore, neither Adam nor his Children had 
any Private Dominion : The Right of Primi- 
tive Communion was ſufficient for b turn; and 
as for them, they in the exerciſe of the ſame 
Right, depend on his Care and Guidance. So 
that Adam's Private Dominion then began when 
he diſmiſſed his Sons from under his Tuition, 
and gave them leave to ered ſeparate Families 
for themſelves. 


XIII. Let us conſider too the Arguments of 
- thoſe who maintain that this Primitive Commu- 
nion was impoſſible (): They ſay, That ſuch 
# Communion neither could baue been, nor ought to 
have been, in the State of Innocence; becauſe as every 
Order and Method , conformable to Right Reaſon, 
ſo the mait comely order of poſſeſſing thoſe things, the 
Dominion of which God bad granted to Mankind, 
agreed in an eſpecial manner to that State in which 
. The Vertue of abſtaining from what was anot bers, de- 
3 to bear an Honourable Name. N bence the 
ecalogue as it etabliſbetb the Dut orbeart 
the Grad of others, ſo — — of to — 4X 
joyment of a certain and ſeparate Poſſeſſion. To this 
we anſwer: 

Firſt, That we can have no ſuch clear Evi- 
dence what kind of Life (with reſpe& to theſe 
External Things) Men would have led, had chey 

continued in their firſt Sinleſs Condition; and 
conſequently whether the Community or the 


Propriety of Things would have been moſt ſuit- 


ſhould not rob and plunder another. 


But farther; We may venture to make it , 
Queſtion, Whether it be not a higher degree, 
greater perfection of Vertue to enjoy quietly , 
Common Proviſion, and to deſire no particulat 
advantage above the reſt who have the ſame Ii. 
tle to it, than to abſtain from the diſtinct pert. 
on of others. 

Laſtly, Whatever we are to ſay as to theF. 
ternity of the Law of Nature, thus much j; 
certain; That there's no neceſſity every Ob. 
ject of that Law ſhould have always exiſted; 
many of them proceeding, in the courſe of time. 
formthe Agreements and Inſtitut on of men: 
Thus the Law againſt Murther had no Objee, 
whilſt Adam was the only perſon in the World; 
nor the Law againſt Adultery, whilſt none of 
his Sons were arrived at Man's Eſtate ; nor the 
Law againſt Theft, before the Diviſion of Things; 
nor the Law againſt bearing Falſe. Witneſs, be. 
fore Judicial Proceſſes were introduc'd; nor the 
Law againſt coveting the Houſe, the Man Ser. 
vant, or the Maid. Servant of others, whilſt they 
lodg'd in Caves, and e're Servitude was ef. 
bliſhed : Nor, Laſtly, the Law of honouring 
Parents, before Eve was a Mother (7). They 
proceed to tell us, That neither. was ſuch a 
Community peſſible in the ſtate of Men after the Fal: 
Firſt, Becauſe we can't ſo much as form any Noticn 
of it in our Mind: For Grotius ſo deſcribes its Laws 
and Rules, as that every perſon might immediate) 

ſeize for his uſe what be pleas d, and might conſume 

any thing that was conſumable. But ſuch an Ex. 

erciſe of the General Right ſeru'd then inſtead if 
Property: For what any one had thus ſeix d, none 

el/e could take from bim without Injury, Therefore 

this Notion eftabliſheth 4 Property in Community , 

and conſequently implies a Contradittion ; the only 
end and eſfect of Property being this; that one perſon 
But here they 
vainly pretend a Difficulty where there is none: 
For antecedently to any Human AR, and to the 
Uſe of any Thing in the World, when the bare 
Cafe is thus, That each Thing belongs no more 
to one man than to another, and conſequent!y 
belongs alike to neither; the Primitive Com- 
munion bears a different Aſpe& from what it 
hath after men begin to lay hands upon the Ge- 
neral Store, and to employ it in their Service: 
Since in the latter Caſe, by virtue of a previ- 
ous Covenant, whether any man hath ſeiz d for 
his private uſe, becomes his Property. Other- 
wiſe Men mult altogether abſtain from the uſe 
of Things. Hence in this Qualiſted Communion, 
as we may call it, the Subſtances of Things be- 
long to none , but their Fruics become matter 
of Property, when gathered. This Notion of 
Community temper'd with ſuch a degree of Pre- 
perty, may, we think, be eaſily apprehended by 
perſons of no very nice or Philoſophical Heads. 
To give a plain Inſtance: the Acorns were his 


ableto that State. that took the pains of getting them, but the 
— — a = | ety 8 
() Vid. Becler. ibid. (e) See above, I. 2. c. 4. . 22. 0 k 
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Oak had no particular Owner. Thus much be- the Ancients called Legifera, and her Rites 75%. 
laid down, the way is the better clear d to- mopboria, Becauſe ſhe i ſaid to bave been th: Foundreſs 
wards anſwering what they farther object. They of Laws; inaſmuch before the invention of Corn, Men 
end that ſuch a Communios could not poſſibly laſt one wandred about without Law or Goy:rnment; which 
moment of time, that it was contrary to the Human or Ra wild Condition was taken off after Corn came into 
tional Nature, Savage and Unſociable ; and conſe- muſe, and after Laws bad been inſtituted upon rhe di- 
quently is capable of affording no other uſe than that wiſion of Land : This Account ought not to be 
om it, as 4 feignd Hypotheſis, may be ſhewn the admitted without ſome limitation. Indeed a 
neceſſity of a diſtinct o r private Dominion in a Civil more Pompous Train of Laws became needful 
State. after Properties were fixed, Men being ruled 
Its true, this Communion conſider'd, as it were, before by a ſmall number of Ordinances; yet 
in Ade Signato, and before any application and Communion conſider'd by it ſelf, doth not ren- 
exerciſe of it, could not ſubſiſt, unleſs men der Life altogether lawleſs and unſociatle, but 
could have always walk d naked, and lived with- only more ſimple and unpolithed ; and, as it 
out eating. Yet why it ſhould not ſubſiſt when were, not well ſetled and compacted. As for 
chus qualified with a mixture of Property, there the Platonical Community, it hath nothing to 
was nothing to hinder ; whilſt the number of do with the Caſe before us; it being profeſſed- 
men was yet few, and cheir Life plain and un- ly poſitive,andextended not only to Goods, but 
refined. It is certain however, that the more to Wives and Children. — 
Mankind was mulciplied, and the more Life was XIV. We may hence diſcover in what ſenſe 
improved, the greater neceſſity there was of weare to take that Aſſertion laid down by ſome 
appropriating more Things than before. Hence Authors, That pc's and Dominion belongs to the 
thoſe people lead but a Rude and Barbarous Law of Nature, ftriftly ſo call'd, and which is writ- 
Life, who make che neareſt approach to the Pri- ren in rhe Minds of Men. Where tis to be ob- 
mitive Communion ; thoſe, ſuppoſe, who live ſerved, that this Expteſſion, fuch or fuch aThing 
on Herbs, Roots, Fruits of chance growth, and belongs to, or is of the Law of Nature, bath adiffe- 
what they take in Hunting and in Fiſhing, and rent Meaning, according as its ſpoke either of any 
who claim no other Eſtate or Wealth than a expreſs or immediate Command, or elſe of ſome 
Cave with its wretched Furniture. 1 Cuſtom or Inſtitution eſtabliſh'd in Human Life. 
When we aſſert that all Things were, by Na- In the ſirſt Senſe it imports, that the Law of Na+ 
ture, negatively Common, we don't mean that ture enjoins the doing or the not doing of ſuch 
the Law of Nature commands Men perpetual- a matter: In the ſecond, That ſound Reaſon 
ly to preſerve ſuch a State; but that Things if adviſeth the reception and ſettlement of ſuch 
conſider d antecedently to anyA of Men, were a Thing amongſt Men, from the General Con- 
ſo diſpoſed, as that no one perſon could claim ſideration of a Social Life. For as for thoſe 
them tather than another. On the other ſide, Cuſtoms or Regulations which are introduc'd 
in affirming that men left this Communion up- for the particular advantage of ſeparate Com- 
on the advice and direction of Reaſon, we pre. monwealths, ſuch are ſaid to proceed from Ci- 
tend not that it was neceſſary all Things ſhould vil or Ke Law. When therefore tis demand- 
be appropriated in the ſame moment; but ac- ed whether or no Property ows its Original to the 
cording as the temper or condition of Men, the Law of Nature, the latter Senſe of the Word is 
nature of the Things themſelves, and the diffe- to be regarded, and not the former. That is, 
rence of place required; and as was judg'd moſt inaſmuch as a Social Life is the very Foundati- 
covenient for the cutting off all manner of quar- on of Natural Law, and fince it is at the fame 
rel and-diſſention. And therefore neither are time ſufficiently evident from the' Temper and 
we who have utterly baniſhed the Primitive Genius of Mankind, that in a great Multicude, 
Communion,nor thoſe BarbarousNations which where all join their Endeavours towards im- 
ſtill retain many Footſteps of ic, guilty, in this proving Life with various Inventions, the Peace 
reſpect, of a Breach of the Law of Nature. andBeauty of Society, could not be kept up with - 
Thus too what they add hath little difficulty: on: diſtin Dominions of Things; ſuch Domi- 
After the Fall (ſay they) Men could not live with= nions were therefore ſetled; and this very rightly 
out Law, and pet. maintain a Social Life; therefore, and agreeable to the Aim of Nature's Laws, 
neither without the diſt inction of Properties; ſince the Human Laws plainly requiring it to be done. 
Communion of things is inconſiſtent, with Law, which And after this Eſtabliſhment the ſame Law com- 
4 wont to aſſign and diftrikute particular Poſſeſſions. ,, mands the obſervance of every thing that may 
But ſince all Laws do not preſuppoſe ſeparate conduce to the end for which theſe Private Do- 
Dominion, why might pot thoſe others be ob- minions were erected : Yet was there no ex 
ſerved ſo as to keep up a Life of Society under preſs and determinate Command of the Law of 
that * Communien * Though it muſt Nature, by virtue of which all Things ought to 
be con e{s'd, that before the Diviſion of Pro- be brought under . immediately upon the 
nes, a very few Heads of Law might have Origine of Mankind, or in all places alike ; but 
a ſufficient for the Government of Mankind, Property was gradually introduced, according as 
Therefore when Serwis in his Obſervations on it appear'd requiſite to the Common Peace. But 
Vrgil, reports it as the reaſon why Ceres was by the Precept of Nature _ abſtaining from 
| | | 2 what 
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what is anothers, then firſt began to exert its 
force; when, at length, men by mutual agree- 
ment had mark d out, and appointed what ſhould 
belong to others, and what each perſon ſhould 
claim as his own. Before this time it lay con- 
cealed, (as it were virtually or potentially, ) in 
that General Precept which enjoins us to ſtand 
to our Covenants, and not to injure the Right 
of our Neighbour. Nor is it any abſurdity to 
affirm that the Obligation we lie under not to 
invade the Goods of others, is coeval with Hu- 
man Race; and yet that the diſtinction of mewn 
and tuum was afterwards ordained. Thus we 
are often bound to yield Obedience before we 
know what will be enjoin'd : As when we have 
an Obligation in general to follow the directi- 
ons of ſome certain perſon in all Things that he 


ſhall hereafter require us to perform ; or when 


we may ſuppoſe ſeveral particular Commands 
to be implied in ſome General Rule. 

XV. Tis needful in this place to add a word 
or two concerning the Subje& of Property ; on 
which Head the principal Queſtion is, Whether 
thoſe are capable of being Proprietors,who have 
not the uſe of Reaſon, as Infants and Delirous 
- Perſons ? Now here it is certain, that neither of 
theſe can originally acquire the Property of any 
Thing, or make it their own. by taking immedi- 
ate poſſeſſion of it. The Reaſon is, becauſe in 
this Method of acquiring Property, the Intenti- 
on of the Acquiſitor is neceſſary, ſignifying that 
he will for the future hold ſuch a Thing as his 
own; and he ſhould at the ſame time be able 
to underſtand, that ſuch an AR is eſſectual to- 
wards the creating a Right in him. But this 
cannot be apples in the perſons of whom we 
ſpeak. Yet as to the obtaining the Property of 
ſuch Things as are derived u them from 
others, the Caſe is different. For though here 


likewiſe, to make a Thing paſs to me from ano 


ther, it is in the Common and Regular Courſe 
requir'd, that I have an Underſtanding able to 
judge of what is done, and to ſhew by Signs pro- 
ceeding from Real Intention, that I am willing 
to receive ſuch a thing, and to keep it to my 
ſelf; yet tis the receiv'd Practice of all Civiliz'd 
Nations, to permit Children in their moſt tender 
Age, and even before thir Birth, (a) to receive 
and to retain a Property deſcending to them. And 
cgis is no more than what Natural Reaſon and 


Equity adviſed ; inaſmuch as the Things which 
men uſually appropriate, belong to the Uſe and 
Service of Life, andare no leſs neceſſary fr In. 
fants than for grown perſons; nay indeed ſome. 
what more neceſſary for the former; who b 

reaſon of their Weakneſs in Body and Mind 
cannot ſo well provide for their own Occafons, 
In Infants therefore a preſumed Conſent i; 
judg'd equivalent to a formal acceptance; it 
being taken for granted, that no one will refuſe 
what conduceth to his Benefit: Yer on account 
of their Immaturicy of Judgment the Profeſſion 
only, and not the Exerciſe of this Right could 
be conferr'd upon them. The General Cuſtom 
of Nations in their Favour, might allow them 
to hold, but not co ule any Thing by theirown 
diſpoſal (2). However, leſt their Right ſhould 
by this means come to nothing, Humanity far. 
ther required, that perſons of Years and Dif. 
cretion ſhould a& as their Repreſentative, in 
the managment of their Goods, till they are ca 
pable of underſtanding it themſelves. This ma- 
nagment is either committed to a certain perſon 
by him who transfers the Goods upon them: 
or, in Civil States, the matter it ſetled by dire 
ction of the Laws, and of the Magiſtrates; or 
where both theſe Proviſions are wanting, near- 
neſs of Blood, or of Habitation, or the bate 
Law of General Kindneſs, recommends the 
good Office to fit hands (x). But all perſons 
who have engag'd themſelves in this Caſe, by 
what means foever they came to be intruſted 
with it, are oblig d to diſcharge it with the ut- 
moſt fidelity; in regard to that tender Age, in- 
ſufficient for its own guidance and dcience. 
Therefore Heſod ranks in the ſame Claſs of Sin- 
ners, him that hat!: hurt a Stranger, or one that 
ſued to him for protection; him that hath defil'd 
his Brother's Bed; him that hath us'd rigorous 
Treatment toward an Ancient Parent, 
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And him whoſe Fraud the Orphan's Hope be 
| Tins [ guiles 


Plato in his Books of Laws calls Orphans, Ti 
greateſt and moFt ſacred Charge: Where he like. 
wiſe offers many Conſiderations about the Duty 


— 


| (w) Vid. 1. 7, e. 26 


D. di Stats homimam, |. 3. P. fi pers bred. petatur. | 
we may mention that Law of Charendes, (recorded by Diodoy. Sic. 1.12 c 15.) which aſſigns the 


| (v) Cala. 4 I. 


(x) On this Occaſion 
Goods of Minors to the Care of the Kindred by the Father's fjge, but their perſons, and the Buſineſs of their Education, to 
4 


the Kindred by the Mother. Judging it 


ble, that the ſatter, to whom the Inheritance could not deſcend, wou 


make no attempt on the Life and Safety of their Wards; and that the former would have no opportunity for any deſign 


ainſt their perſons ; and yer at the ſame time would be very diligent in managing their Fortunes, becauſe after theit 


Aa 
death (whether Natural or Caſual) the Eſtate would fall ro themſelves. 
Publius Syrus. Male ſecum agit ger medicum qui haredem facit. | 
rr 


Is a good Patient, but a bad Politician. 


| Diogenes Laert. (in Solon) gives us a Law of Solon's, much to the ſame purpoſe + ordaining, thet ne Guardian ſhould colali: 
Ward, and that he ſbon /A br incapable of the Guardianſhip, to Cs Efore — the Miner"! 
; 7 . 


with the Mother of his 
Dectaſe. 


f 
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add 


of Guardians. Yet that a Man ſhould ſuſtain 
this Office and Truſt without reward, or with 


expence; Humanity and Equity do not always 
require. Becler, Zeigler, and Felden may be con- 
falced farther on this Subject; in their Obſerva. 
tions upon Grotias, B. r. I. 3. F. 6. where the 


— "1 


ſhew that 2 even in the Ada Secundas, 
reſts in the perſon of the Infants or Minors. 
The Guardians having no more than the bare 
managment of another's Right and Poſſeſ- 
ſion. | 


t 
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5 CHAP. V. 


the Object of Property, or to examine 
what Things are capable of coming under that 
condition. Now to give a Thing this Capacity, 
we judge theſe two Qualifications tobe neceſſa- 
ry. Fiſt, That it be able to afford ſome Uſe 
to men, mediately or immediately; by it ſelf, 
or by its connexion with ſomewhat elfe : And 
Secondly, That it be ſome way or other ſo far 
under the power of men, as that they may fa- 
ſten on it, and keep it for their Occaſions. And 
farther, ſince Property implies a Right of exclud- 
ing others from your Poſſeſſion, which Right 
would be altogether inſignificant, if it could not 
be eſfectually exerciſed; *twould be in vain for 
you to claim that as your own, which you 
can by no means hinder others from ſharing 
with you. | | 
II. Yet ſome Things there are, which tho” 
very beneficial to mankind, yet by reaſon of 
their vaſt Extent, are inexhauſtible, ſo that all 
may enjoy them together, and yet no man ſuf- 
fer in his particular uſe. To appropriate Things 
of this Nature, would be malicious and inhu- 
man: And on this account tis uſual to attribute 
an exemption from Property, to the Light and 
Heat of the Sun, to the Air, to the running Wa- 
ter, and the like ()). Although ſince Nature 
by denying men Wings, hath made the uſe of 
the Earth neceſſary to their uſing the Light; 
hence it comes to paſs that ſome perſons may be 
utterly debarr'd from the latter; as Criminals, 
forinſtance, in their Dungeon. In like manner, 
fince the Air is in ſome places more clear and 
pure than in others, in this reſpe& the value of 
a place may be inhanced. As we ſee men who 


ER 


E are in the next place to enquire into 


Of the ObjeB of Property. 


allow pleaſure any ſhare in their choice, very 
highly regard the proſpect of Buildings, or of 
Lands, and eſpecially of the former: For which 
reaſon thoſe Services have been introduc'd, of 
not railing a Building higher; of Lights, and of 
not hindring Lights; of Profpects, and of not 
hindring Proſpects. So though on other accounts 
no one will pretend to fix a Property in the 
Wind, yet we may appoint a Service or Duty of 
not intercepting the Wind to the prejudice of 

III. We are likewiſe to obſerve, that as the 


. 
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Subſtances of thoſe Things which men have do- 


minion over are compos d of different kinds of 
matter, ſo each Thing is taken and poſſeſs d in 
that way which the condition of its Nature ad- 
mits: For the more e any thing can be 
confin'd, and as it were ſhut up, the mdre ea- 
ſily will ic produce the effects of Properiy againſt 
the Claims of others. And conſequently the 
more capable a thing is of being guarded from 
Unjuſt Invaders, the greater Security we pro- 
miſe our ſelves in the property of it. Yet, as we 
are not · immediately to conclude a Thing ex- 
empt from property, becauſe it cannot without 
ſome trouble be kept from other Hands; ſo in 
caſe a thing be in ſo wide a manner ſpread and 
diffus d, as that either tis morally impoſſible it 
ſhould fall under any method of keeping, or 
that it cannot be kept without much greater 
charges than the Fruits and Advantages of it 
would countervail, it is not to be ſuppoſed that 
any perſon deſires to fix a Property which can 
bring him nothing but burthen and expence in 
defending it. Though to render a Thing ca- 
pable of being appropriated, it is not ſtrictly ne- 


(y) Perron. I; there any one of rhe moft excellent Works of Nature, which ſhe bath not made commen to all the World ? The 
ſhines with an Univerſal Influence. The Moon attended with her numberleſs train bf Stars, lights the very Beafts 10 their Food, 


—_— 
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is there in Nature more bright and beautiful than the Waters ? Yet they flow for publick uſe. 


Latens thus pleads in Ovid : (Metam. I. 6.) 


Quaid probubetis aquar? uſus communis aquarum eff. 
Nec ſolem proprium natura, nec ara fecit. 


Nec tenueſ und as; ad publica munera veni. 
What Rudeneſs Water for my Uſe denies, 
Whoſe endleſs Score the Common World ſupplies ? 
Nor Light nor Air did Heaven create for Oe, | 


| Nor Gentle Streams : I crave a Publick Been. 


%J 


ceſſary that we ſhou!d incloſe it, or be able to 


incloſe ic within artificial Bounds, or ſuch as are 


different from ics own Subſtance ; tis ſufficient 
if the compaſs and extent of it can be any way 
determin d. And therefore Grotias hath given 
himſelf a needleſs Trouble, when to prove Ri- 
vers capable of Property, he uſeth this Argu- 
ment, (⁊) That although they are bounded by the 
Land at neitber end, but united to other Rivers, or 
the Sea, yet 71 enougb that the greater par. of them 
that is, their Sides are encloſed. | 


IV. Laſtly, we farther diſcover, that the uſe 
of ſome Things is confin'd, as it were, within 
narrow limits, and cannot admit of Shares ; the 
appropriation of which was highly expedient to 
the peace of mankind. 

Again, There are Things, which as they af- 
ford us differentUſes,may in regard to ſomeUſes 
be ſpenc and exhauſted, and yet in regard to 
other Uſes yield a neverfailing Abundance. 
Now, as on the one ide, there is no reaſon why 
ſuch Things as thoſe ſhould not be brought un- 
der Property ; ſo on the other ſide the Law of 
Kindneſs and Humanity forbids us to deny the 
inexhauſtible Uſe of them to any perſon that in 
a friendly and peaceable manner deſires it. But 
if any thing could be found inexhauſtible in all 
its Uſes, twould be abſurd to leave that in irs 


Primitive Community. Indeed in a poive 


Communion, if the Object be ſufficient to ſerve 
all when divided, nothing hinders but that 
we may divide it; if it would not be thus ſuffi- 
cient, 'tis beſt to poſſeſs it ſtill without diviſion: 
But that a Thing Tying in common to Mankind, 
and ſufficient for the promiſcuous Uſe of all, 
ſhould be ſhared out into diſtin parts, is certain- 
ly repugnant to Reaſon. The Earth is of ſuch 
a magnitude as to ſerve the Occaſions of all peo- 
ple in all Uſes to which they can apply it, yet 
would it not thus. ſerve them, were it poſſels'd 
without Diviſion, by ſo vaſt Bodies of Inhabi- 


tants as it now contains: Becauſe it could ne- 


ver afford them Suſtenance, unleſs manur'd and 
improv'd. Therefore there is plainly this parti- 
cular Reaſon why the Extent of the Earth ſhould 
not hinder ics being divided; and yet the ſame 
reaſon would make the diviſionof the Ocean ap- 


pear a ridiculous abſurdity (a). 


V. Indeed all other Things have little diffi- 
culty in this point; but as to the Sea, whether 
or no that be Capable of Property hath been di- 
ſputed by the greateſt Genius of the preſent 
Age. On which Controverſy tis ealy to re- 
mark, that many of che Mriters engaged in it, 
were more guided by their Affection to their 
Country, than by their regard to Truth. Yet 
by theſe, and by others who have ſhewn them- 
ſelves more diſintereſſed and impartial, the whole 
Subject hath been ſo fully diſcuſs d, chat tis hard 


— —— 


to ſay any thing that others have not already of. 


fer d. We may therefore be allow d to ue 
more hrevity on the Queſtion before us; the 


Autbors who have throughly canvaſs'd it, being 


ſo univerſally read. This then is manifeſt, that 
the ſame Divine Grant which firſt gave man x 
Right of aſſuming the Sovereignty of the Earth, 
included likewiſe the Sea. The Commi ſſion 3x 
well runs, bave Dominion over the Fiſhes of the da, 
as over the Beaſts of rhe Land. And we cannct 
conceive any Supremacy and Rule over Ani. 
mals, without a Right of uſing the Element 
which they inhabit, according as the Nature of 
it will allow. Indeed mention is likewiſe made 
of the Fowls of the Air, yet ſince we cannot 
move and ſupport our ſelves in that Element 
alone, therefore we are unable to exerciſe Do- 
minion over the Air any further than we can 
reach while we ſtand upon the Earth. But on 
the Sea we ſtretch our Empire much farther,by 
the means of Ships, now Hrought co their high. 
eſt perfection; which are not only ſerviceable 
in tranſporti ng Burthens, but likewiſe carry 
Mar: through the Kingdoms of Neptume in a fat 
more dreadful Array than he is attended with 
when he rageth by Land. No one is now 
ſo ſuperſtitious as to join in the Poets Scru 
ple: 


Ne quicquam Dems abſcidit 
Prudens Oceano diſſaciabili 
Terras, fi tamen impiæ 


Non tangenda rates tranſiliunt vada. 


In vain did Nature's Wiſe Command, 

Divide the Waters from the Land, 

If daring Ships, and Men prophane, 

Invade th' inviolable Main. L. 1. Od. 1. 
Mr. Dryden. 


Nor doth the Sea appear to have any privilege 
above the Earth, by virtue of which men ought 
leſs to apply it to their Occaſions and U 

However, ſince the Donation of God doth not 
immediately conſtitute ſuch Dominion as ſhall 
take effect againſt the Claims of others; there- 
fore it was left to the choice of Men, whether 
they would appropriate the Sea likewiſe, as they 
had done thegreateſt part of the Land; or whe- 
ther they would let it remain in its Primitiye 


State, belonging no more to one perſon than to 


any beſides. 
I. The Queſtion is, therefore, Whether 
any thing particular may be diſcover'd in the 


Sea, which ſhould binder it from being an Ob- 


jet of Property? This ſome have undertaken to 
affirm, partly upon Natural, and partly upon 
Moral Reaſons. Amongſt the former tney have 
alledg d the Fluidity of the Sea; that, accord- 
ing to the Common Nature of all Liquid Bo- 
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(a) L. 2. c. 3. F. 7. 


(«) Comp. Zeigler. ad Cu. 1 1. c. 3. 5 3. 
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es. the parts of it are held together by no pro- 
2 ; whereas Poſſeſſion can take place 


only in things that are fix d and terminated. 


To which others make anſwer, That Fluidity 
confider'd in it ſelf is no Bar againſt Property : 
And beſides, that the Sea is not without its Li- 
mits, being ſurrounded by the Shore; and that 
ici 4 Work of no ſuch great difficulty to con- 


ine the ſeveral parts and tracts of it within 


der Bounds. It may be added, that as Ri- 
— are not the leſs capable of Property, becauſe 
they paſs away in a perpetual Stream; fo nei- 
ther is the Sea, on account of its being driven 
about by the force of the Winds and Tide. The 
River is one thing, and the Stream or Current 
another: And in the ſame manner the Sea is 
conſider d diſtinctly from the Waters which it 
contains. The vaſt extent of the Sea doth by 
no means render it impoſſible to be kept, and 
therefore doth not altogether hinder it from 
coming under Properiy. For we may abridge 
others of the uſe of the Sea, either by Forts up- 
on the Shore, where it toucheth our Teriitories 
in narrow Creeks, and Streights; or by Ships 
of War, which are able to perform the ſame 
Service on the Water, as Caſtles and Works on 
the Land, Though ic cannot be denied, but 
that for one people to keep the whole Ocean, 
ie morally impoſſible: Nor would it be worth 
their while to maintain Fleets in all parts, for 
the defence of it againſt all others who ſhould 
deſire to ſhare with them in the uſe. Now tis 
great folly to cover what one can't keep; eſpe- 
cially when by ſuch a purſuit we do not aim at 
the Neceſſities of Life, but at the gratification 
of Vain Ambition , and of needleſs Avarice. 
For though otherwiſe the Defect of Natural A- 
bility doth not preſently extinguiſh a Moral Ca- 
pacity, yet inaſmuch as the latter, by reaſon of 
the Corruption of Mankind, is almoſt inſignifi- 
ant, Prudence adviſeth us, to graſp at no more 
man we can well ſecure our ſelves in the enjoy- 
ment of. Groriuss limitation on this point 
ſuper 25 when he remarks, i” hat — or 
parts of the Sea may be tated upon ſuppoſit ion 
that either the — or —.— are — —— — 
able in reſpect of the Land; or however, are not ſo 
large, but bet when compared with the Land, they 
may only ſeem to have tle proport ion of a part to the 
whole, Fot let us conſider a People ſeating them- 
lelres on the ſide of avaſt River, on a long and 
nattow flip of Land; here the River will by no 
means be inconſiderable in compariſon with the 
Land; and yer we dort imagine that this would 

inder it from a capacity. of Appropriation. 
on there are Kingdoms, which in extent are 


rake, oy: by their Provinces and Appen- 


ens. Y 


"0 


The Moral Reaſon which theſe Authors urge 
to prove the Sea incapable of becoming Proper- 
ty, is taken from this conſideration, that the uſe 
of ic is inexhauſtible, and therefore ſufficient 
for the promiſcuous ſervice of all. So that 
'ewould be vain and imyertinenc to attempt the 
diviſion of it into ſeparate portions and ſhares. 
Which Argument we would indeed acknow- 
ledge to be the ſtrongeſt that can be produced in 
the preſent Cauſe, were it once made appear 
that the Sea, is with reſpect to all its Uſes, ſuf- 
ficient for all men in all parts, Becauſe the ap- 
propriation of Things was introduced on no 
other account but to preſerve the Peace of Hu- 
man Society. And ſince one eſſect of it is this, 
That he who againſt his will invades and uſurps 
my Peculiar, really doth an Injury to me, which 
I might juſtly revenge in a hoſtile manner; 
chere fore thoſe who ſhould have deſired to turn 
a thing into Property , which whilſt expos'd to 
Common Uſe,was not likely to breed any Quar- 
rel amongſt Men, ought to have been look'd 
upon not as promoters of the peace of Mankind, 
but as perſons who brought in new occaſions of 
breaking and diſturbing it. But whether the Sea 
be thus inexhauſtible in all its parts, with ref 
to every Uſe, will be made more evident, if we 
examine more diſtinctly the particular Services 
which it affords. hed] 

VII. The uſe of waſhing and of drawing Wa- 
ter is inded inexhaaſtible; but then this is of ns 
great conſequence, and extends no farther than 
tothe Inhabitants of the Shore. The Sea-water 
is likewiſe ſerviceable for the making of Salt: 
But this advantage as well as the former is con- 
fin'd to thoſe who dwell on the Coaſts, Far- 
ther, as tothe convenience of Narigation, the 
Sea is inexhauſtible, and ſuffers no damage from 
being thus employed. But then beſides theſe, 
there are other Uſes, part of which are not al- 
together inexhauſtible; and part may prove au 
o ccaſion of damage to Maritime Countries, 
whoſe Intereſt will not admit that the Sea ſhould 
every where lie promiſcuoufly free to all. Of 
the former kind is Fiſhing, as likewiſe the ga- 
thering of any thing which grows in the Wa- 
ter. As for Fiſhing, though it hath much more 
abundant Subject in the Sea, than in Lakes of 
Rivers; yet tis manifeſt that it may in part be 
exhauſted; and that if all Nations ſhould defire 
ſuch a Right and Liberty near the Coaſts of any 
particular Country, that Country muſt be ver 
much prejudic'd in this reſpect; eſpecially ſince 
*tis very uſual that ſome particular kind of Fiſh, 


or perhaps fome more precious Commodity; as 


Pearls, Coral, Amber, or the like, ate to be 
found only in one part of the Sea, and chat of 
no conſiderable extent. In this Caſe there is no 


' reafon why the Borderers ſhould not rather chal- 
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lenge to themſelves this gon of a Weal- 
thy Shore or Sea, than thoſe who are ſeated 
at a diſtance from it: And other Nations 
can with no more Juſtice grudge cr envy them 
ſuch an Advantage, than thzy can be angry 


thac 


— Non omnis fert la tellus. 
India mittit ebur, molles ſua thura Sabæi, (d) &c. 


Black Ebon only will in India grow, | Bough. 
And Odorous Frankincenſe on the Sabean 


Mr. Dryden. 


An Uſe of the latter kind it is, that the Ma- 
ritime Countries are guarded and defended by 
their Situation, Hence the Duke of Some ' ſet, 
Protector of England, under Edward the Sixth, 


All forts of Goods their ſeveral Countries ou 


in an Epiſtle to the Scots, which we finck in Slei- 


dans Commentaries , (e) tells them, Oceano 
claudimur undique tanquam mænibus & vallo firmiſ 
ſimo: We are on all ſides encloſed with the Ocean, as 
with the Ftrongeſt Wall and Bulwark. And we with 
much more Juſtice beſtow on the Sea that Name 
of & ?2yd,moy TH 06, an Immortal Wall, with which 
Jecrates (f) complemented the River Nile. Yet 
this Defence is not altogether certain and ſe- 
cure. It hinders indeed any Expedition on Foot, 
but lies open to the approach of Veſſels. For 
which Reaſon it muſt needs be a diſadvantage 
to any people, thus ſeated, that other Nations 
ſhould have free acceſs to their Shore with Ships 
of War, withourasking their leave, or without 
giving ſecurity for their peaceſuland inoffenſive 

aſſage. But we cannot, with any Accuracy, de- 
termine in general how large a ſpace of the Sea 
ought to be allow'd for ſuch a defence, in re- 
ſpec of which it may be for the Safery and In- 
tereſt of the Borderers to claim a diſtinct Domi- 
nion over it. Yetcertainly it would urge a ve- 
ry unreaſonable Fear and Jealouſie, ſhould any 
Kingdom barely on this account deſire to extend 
their Sovereignty over. the Sea for ſome hun- 
dreds of Leagues together (g.) However we 
ſee by what hath been offer d, that there may 
be very weighty Reaſons for a people ſo far to 
appropriate to themſelves ſome part of the Sea,as 
to oblige all others to acknowledge the uſe of the 


ſame part, as a permiſſion from them, and an 
AR of Is | 


Bounty and Favour. 


their Towns might be frequented by the Trad. 


VIII. But ſince all Dominion capable ot 
producing any Effect againſt the Claims ct 
others, takes its riſe from ſome Act of Men: 
therefore how far the Bounds of any people 
ought to reach on the Sea, is to be diſcovers 
either from their own Right of Poſſeſſion, or 
from their Treaties with their Neighbours (4) 
Vet ſuppoſing the Matter to be dubious. and 
that there are no clear Memorials to be ſound ct 
ſuch Acts as might prove the Occupancy to te 
real which is alledg d; what preſumptions are 
to be made in this Caſe we may underſtand 
from the following Remarks. In the Beginning 
then whilſt we were yet ignorant of Navipaticy, 
it is not probable that the people which had u. 
ken poſſeſſion of any Territories, extended their 
Dominion farther than to the Neighboutiry 
Shore. For inaſmuch as the Fiſhing Trade w;; 
yet but poor and Barren, for want of Boats, 2rd 
the utmoſt advantage they could make way to 
pick up the Shell-Fiſh which were left by th; 
Tie, or to angle from the Rocks; there wis 
no fear that they ſhould in this reſpect ſuffer 
from their Neighbours ; who being neceſſiacd 
to make their approaches by Land, might te 
repuls d with little difficulty. Nay, aftcr the 
Invention of Shipping, moſt Nations for a con- 
ſiderable time, left each other at full liberty 
to fiſh where they pleas'd: becauſe they imagin'd 
that an Employment of ſo great Jabuur ard 
hardſhip would not engage ſuch a numerors 
Train of Followers, as that any publick Diltur. 
bance ſhould beapprehended from theirDiſputes 
and Contentions. And whilſt Boftile Heats 
were yet unknown, the Sea was a ſufficient De- 
fence without other aſſiſtances. And afterwards 
when they began to build Ships of War, Men 
were contented a long while to appropriate only 
the Havens and Bays, leaving the other parts df 


the Sea in their Primitive Community. This 


moderation embo!den'd the Pirates to carry on 
their Profeſſion with greater liberty; whilſt they 
were of Opinion, That twas a leſs heinous breach 
of the General Peace, to commit theſe Outs 
ges in places ſubje& to no Jurisdicton. At 
ength, when they had found out the beneft of 
Merchandiſe, and the conveniency of ſo ſhort 
a paſſage by Water for Goods andTraffick, ons 
Governments ſeated near the Streights or Nat: 
row Seas, challeng'd to themſelves a property 
them, that by requiring Toll and Cuſtom, the) 
might come in for a ſhare in the Gain, or that 
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(-) See Pling (1.9. c. 15) ef the happy dhe aber Byzantium. 


(f ) Encom. B- 


{e) L, 20, | 


(g) What Ceſar reports of the German: may ſerve to illuſtrate this: The particular — look on it as the bit bef Ev 
Nour to make a vaſt extent of Deſart round about them, waiting all the Confmes of their Neighbours : this they reckon che ſurf mol 
of an extraordinary Valour, that the former Bordevers have retired, and been driven to @ greater diſtance, and that nene dert if 


themſelve; in ſo formidable a Neig 
all fear of ſudden Ikcurfions., de B. G. 1.6 

Ifecrazes (in Panegyr. ) boaſts that the At benim 
me beyond Phaſebr with his Ships of War. 


by their Articles of Peace with the King of po ſa, had obig 


ighbourhoed. And then beſides, they thought themſelve the ſafer by this Policy, having talen 991 
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ing part of the World. After this, other parts 
of che Sea were likewiſe brought under ſubje- 
gion, either on account of their great plenty of 
Fiſh, or becauſe this was a neceſſary Expedient 
lor the ſecurity of the bordering Provinces. 
Yet in theſe times they exercis'd any other 
Right of Sovereignty , as the giving out In- 
junctions, that all who paſsd within ſuch 
Bounds ſhould abſtain from Harm and Violence, 
that no Piracies ſhou'd be there committed, and 
noVeſſels of War enter without permiſſion. Thus 
when the Lacedemonians, in Thucydides (i), had 
convey'd Forces to Epidaurus, by Sea, the Ar- 
gives in an Embaſſey to tha 4rbenians complain'd, 
that they having promis d by League not to 
grant the Enemies of Argos pafſage through 
their Dominions, had nevertheleſs ſufferd them 
to ſail by unmoleſted. And accordingly the 4. 
thenians interpreted this Act of the Lacedemonians 
25 a Breach of Peace. We ſee it is now the te- 
ceiv'd Cuſtom, in order to the acknowledgment 
of this Sovereignty, that Foreign Veſſells, as they 
paſs by any Fort on the Shore, or any Ship of 
War belonging to the Prince, who at preſent 
carries himſelf as Lord of the Sea, ſhall pay ſome 
mark of reſpect. ; 
It doth not ſeem neceſſary that particular Na- 
tions ſhould make out the preciſe time when they 
obtain'd the Dominion 9 ſuch or ſuch parts of 
the Sea, by taking poſſeſſion of it: but inaſ- 
much as the Exerciſe of this Dominion may-not 
at all times be of uſe and advantage, tis enough 
if they then perform d any Act of Sovereignty, 
when the Intereſt of the Commonwealth ſeem'd 
to require it: Nay, in our Judgment, it might 
be no abſurdity to affirm, that when Naval For- 


ces were once brought into common uſe, the , 


py of the Sea, ſo far as they ſerve only for a 
fence or an Appendage, do withcut any ſpe- 
cial Corporal AR, paſs immediacely under the 
Dominion of that people whoſeShores they waſh. 
Y For in this reſpe& the Sea is tobe loo kd on 
as an Increment of the Land, as the adjoining 
Moorsand Fenns are reckon'd the Increment of a 
City, Now, as in the Occupancy, or the tak- 
ing 2 of Immovables, it is not neceſſa- 
A t our Body ſhould touch each part, but 

touching of one part only is conceived to 
create a property over the whole : So when a 
people have ſeiz d on one particular Region in- 
closd within ſetled Bounds, yet ſtill under the 
Notion of taking all the void ſpace about that 
they ſhall afterwards have occaſion for, though 
at firſtthey have no deſign to enlarge, ot to exer- 
ciſetheir Dominion farther than thoſe Bounds, as 


not thinking what lies beyond to be of uſe or 
ſervice to them; yet when they come, at length, 
to find, that there is a neceſſity of adding fach 

a void ſpace to their preſent Poſſeſſions, their 
bare Intention and Reſolution ſhould ſeem ſuf- 
ficient toextend their Sovereignty over it, as a 
part or Appendage of their Empire. Eſpecially 
when it once appear d that other Nations had 
thus ſtretch'd their Command over the Void 
Sea: Whence tis a fair preſumption, that the 
reſt of theWorld are unwilling to be behind with 
them in this Advantage. From theſe Conſide- 
rations *tis manifeſt, that in theſe Times, when 
Shipping is brought to its higheſt pei fection, it 
is preſumed, that every Maritime people at all 


. acquainted with Navigation, are Lords of the 


Sea, where ittoucheth their own Shore, fo far 
as it may be accounted a Defence, eſpecially in 
Parts and other places where there is conveni- 


ence of landing (1). In like manner the Gulphs 


and Channels or Arms of the Sea, are, accord- 
ing to the regular courſe, ſuppoſed to belong to 
the people with whoſe Lands they are encom- 
paſſed. But in caſe different Nations border on 


the ſame Channel, the Sovereignty of each ſhall 


be conceiv'd to reach into the middle of the 
Water, from every part of their reſpective Shore: 
unleſs either all the States have agreed by Co- 
venant to uſe the whole Water promiſcuouſly 
amongſt themſelves, and to exerciſe a General 
Undivided Sovereignty over it, againſt Foreign- 
ers: Or elſe, if one particular people have ob- 
tain'd a Dominion over the whole. by Pact, or 
by the Tacit Conceſſion of the reſt, or by the 
Right of Conquelt, or becauſe they firſt fix d 
their Station near it, and immediately took ic 
into full poſſeſſion, exerciſing Acts of Sovereign- 
ty againſt the people of the oppoſite Shore. In 
which Caſe, nevertheleſs, the other Neighbour- 
ing States, their Fellow-Borderers, ſhall be ſup- 
poſed to be Lords of each of their particular 
Ports, and of ſo much of the Sea, as the con- 
venient acceſs to the Shore requires. 

IX. But what ſhall we ſay of the Main Oce. 
an, which ſpreads it ſelf between thoſe vaſt 
Continents of Europe, Africa, America, and the 
unknown Southern Coaſts ? Was this ever 
broughe under Property, or doth it ſtill remain 
in its Primitive State free and common to all the 
World ? As for the prodigious extent of it, this 
however doth not abſolutely render it incapable 
of being appropriated. Yet we mult confeſs, 
the Dominion of it would not only be unprofi- 
table, but unjuſt ; ſhould either any one Nati- 
on challenge it all to themſelves, or ſeveral States 
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. Zeigler. 2d Gree. 1. 13. e 3. Sekt. 11. 


(1) bed, (de Rrpab. 1. . c. 6.) on the Authority of Baldus, affit ms, that by  « lind of Common Right, enjoy'd by all 


Princes 
$ here, 


of Maritime Countrier, the particular zovereigu may command and controll thoſe who approach within ſixty Miles of his 


H Of the effects of the Sovereignty (if it may he ſotermed) over the Sea, Vid. Alteric Gentil. Advacat, Hiſpen, | f. 
e. & 14. and Selen mar clauſ. I 11. c. 20y eV which we may add, by the way, what Dr. Chamberlam takes 


notice of in bis Preſent State of England, p. r. c. 4 That perſons bern en Shipboard #pon theſe Seas which are ſubjeB to the 
Engliſh Dominien, are accounted Natives of England, and have no need of Naturalization, a. * born without the Realm. 
arid 4 — 


divide 


divide it into ſo many ſhares, excluding all the 
reft of Mankind. Navigation, or the conveni- 
ence of Water-Paſſage, is a thing which ſuffers 
no Damage by being enjoy d; on the bare ac- 
count of which, the appropriation of the Sea 
is needleſs and ſuperfluous, lince Men may fail 
no |: commoaiouſly, were the Sea common 
to al Nations, than if it were peculiarly ſubject 
to one. The Fiſhing Trade is of no very great 
conteguence in the Main Ocean; and ſince you 
do but vainly call a thing, Your own, when ' tis 
morz:ly impoſſible to hinder others from uſing 
it p milcuouſly with your ſelf; we cannot think 


any Stare would find it tantamount, to main- 


tain Fleets in all parts of the Sea, only to ſecure 
the Fiſhing again ſt Interlopers. But what if a 


particular Nation, either through Ambition and 


the Vanity of being ſtiled Lords of the Ocean; 
or prompted y Ayarice, and the hopes of draw- 
ing to themſeives all the Advantages of Naviga- 
tion and Trade, ſhould claim the Ocean as their 
peculiar Poſſeſſion? Eſpecially if they urge by 
way ot Title, That they were the firſt who en- 
tred vpon the uſe of it with Sails and Shipping, 
and that they poſſeſs Lands in every Continent 
round it. And that, ſince the Sca was originally 
a void {pace,he who before the reſt attempted to 
fix a Uſe and Occupancy in it, might thereby 
acquire a Property excluſive of all others, To 
this we anſwer, That men have indeed a privi- 
lege of making Waſte places their own, by firſt 
ſeizing upon them: But then they ate always 
to. remember, that God gave the World not to 
this nor to that Man, but to Human Race in ge- 
neral; as likewiſe that all men are by Nature E- 
qual. Wherefore, that Tacit Covenant be- 
tween the firſt In troducets of Property, aſligning 


the Right of thoſe things which did not fall un- 


der their prime Diviſion, to the perſons who 
ſhould ficſt take poſſeſſion of them, can by 
no means be extended to ſuch an Object, which 
if one ſhould hold alone, he might oppreſs all 
others with moſt unjuſt Slavery, or might inter- 


cept ſome moſt important Advantages, which 


would otherwiſe accrue to all Nations in com- 
mon. Inaſmuch as ſuch a Caſe as this could 
not enter into the Imagination of thoſe Primi- 
tive Diviſors. As then no one would deſerve 
Cenſure for taking out of Common Store what- 
ever is neceſſary for his own Occaſions, though 
in order to future uſe; So be is not to be endur'd, 
who out of a vain and ſenſleſs greedineſs, ſhould 
lay claim to more than he could ever ſpend; 
and ſhould deſire infinitely to enlarge bis own 
Dominion, for no other Reaſon, but to debar 
others from the uſe of thoſe good Things which 
Nature affords, There can then no probable 
ground or colour be alledged, why any one peo- 
ple ſhould pretend rothe Dominion of the whole 
Ocean, ſo as by virtue of this Right to aim at 
excluding all others from ſailing there. Not 
one of thoſe Reaſons which firſt moved Men to 


() Vid. Philipp. Bale. deſctipt. orz Malabar, & Coremand. e 16 & 08 


theſettlement of Property, doth affect the Mis, 
Sea. To make it fit for Navigation, there i; 8 
need (in regard to the Sea it ſelf) of the pain, 
and Induſtry of Men. The Winds labuur 10 
more to drive all the Fleers in the World, th;, 
a ſingle Veſſel. Nor do thoſe Tracks which the 
Keels plough up, make the way rougher to thoſe 
that foliow them. As for the Paſſage to the 
other Continent, this is not rendred leſs conte. 
nient to one Nation, though another uſeth the 
ſame Road. And to have been the hr{t Travel. 
lers through any place, doth by no means give 
a people the Dominion of it, or prohibit other 
from turning it to the ſame advantage. It is: 
moſt imprudent Plea to urge, Th-t any one Stat 
by intercepting the Naval Affairs of all others my 
be able to draw to it ſelf the while Prefit of @ Seas 
Trade, which Intereſt all perſons ought indu#tricuſly u 
purjue. As if all the reſt of Mankind ought to 
be oppreſs d by a moſt unjuſt Monopoly, ty 
gratify che inſatiable Avarice of a ſingle Govern. 
ment: Or, as if all others muft voluntarily turn 
Slaves, becauſe the wicked Ambition of one 
Prince or State luſts after the Sovercignry of the 
whole World. Such hath been the Bounty of 
Providence towards Mankind, as to. give an 
abundant ſupply of all Things uſeful to their Ne. 
ceflities. But as to che manner of poſſeſſing 
theſe Things, Reaſon enjoins Men to uſe ſuch 
moderation in it, as to reſt contented with the 
acquiſition of ſo much as is likely to ſuffice fr 
the Service of themſelves and of their Depen- 
dants, Nor doth the ſame Principle forbid them 
to be concerned for the future, provid:d they 
do not either by Envy or Avarice, hinder 
others from gaining a Needful Maintenance 
and Relief. If any one carries his purſuits fur- 
ther, and ſcrapes up ſuperflucus Stores, to the 
injury and op pteſſion of others, it can be no 
fault in the reſt, if, when opportunity faves 
they engage in a timely Enterprize of reducing 
him to Reaſon. 


X. From what we have obſerved, it is clear, 
that to ſail the Ocean in a peaceful manner, 
both is and ought to be the free privilege of all 
Nations: Ir is, becauſe no one people have at. 
tained ſuch a Right over the Ocean, as will ju- 
ſtifie them in ſhutting out all others from the 
ſame Benefit: And it owght ro be, becauſe the 
Law of General Kindpeſs and Humanity te- 
quires it. Whence it follows, that no Sovereign 
can hinder the Nations which border on thc 
Main Sea, and are not under his Government, 
from maintaining a Trade. with each other; 
unlefs he have by Covenant obtained ſuch a 
Right, as either that ſome particular State ib 
bound, on his account, to exciude ſome certain 
people from all Commerce with them; (f 
which kind was the Contract between the 
Dutch _ Eaft-India-Company , and the Empe- 
rour of Ceylon.) (n); er that ſome whole Nation 
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have ſarrendred up to him their Right of Sailing 
For ſince I may, at my pleaſure, 
eicher retain or alienate my Goods, eſpecially 
ſuch as regard rather the Superfluicies of Pleaſure 
than che Neceſſities of Life, there is no reaſon 
| out that I may on ſome certain Conſiderations 
oblige my ſelf to diſpoſe of them to one perſon, 
And this indeed is one 
proper effect of Liberty, that Men may by Co- 
yenant give up their Rights between themſelves; 
though no ſuch Covenant ſhall be allowed, if 
really prejudicial to a Third perſon, Hence 
S 1:kewiſe, as a Prince may juſtly ordain, that no 
Goods, of the Growth or the Manufacture of 
his Dominions, ſhall be exported byForeigners, 
unleſs by ſuch as have obtained this Privilege, 
either upon Covenant, or by free Grant; (tho 


to another. 


and to none beſides. 


the Law of Nature doth not at all oblige him to 
W ſtrike ſuch a Covenant, or to make ſuch a Grant, 


unleſs ſome Nation abroad be reduced to ſuch 
Extremity, as that without this liberty of Com- 
merce, they mult neceſſarily periſh : ) So if a 
people of Europe (for Inſtance) have apptopri- 
ated any Country in Afic, or the Indzes, by 
ſuch means, and in ſuch manner as the Cuſtom 
of Nations makes efſectual towards the acqui- 
ring Dominion ; they may with like juſtice, if 
they think fit, cut off from others all paſſage 
thither on account of Traffick, or not allow it, 
but under certain Conditions, or ſome ſetled 
Burthens and Duties. And this we now ſee in 
every Days Practice: Nor doth it appear to be 
in any reſpe&t repugnant to Natural Reaſon. 
For that liberty. of Commerce, on which ſome 
ground ſuch high Pretenſions, doth not hinder, 
bur chat a State may allow more Favour to its 
own Subjects, than to Strangers. 1423 


—— 


8 


T follows in courſe, that we conſider the ſe- 
veral ways of acquiring Dominion, which, 


Jivided into Originary and Derivative. The for- 
ner are thoſe, by which the - Property of any 
Thing was firſt introduced: The latter thoſe by 
hich a Property already ſetled paſſeth from one 
an to another. 1 nv 
Apain, The Originary w acquiring Fro- 
b; either full — wth Zs we obtain 
Dominion over the Subſtance and Body of a 
ing : Or only partial, as when we add to a 
hing already our own, ſome futher improve- 
Went and increſe. | | 
II. We have ſufficiently made it appear in 
ar former Remarks, that after Men came to a 
ſolution of quitting the Primitive Communi- 
n, upon the ſtrength of a previous Contract, 
ey aſlign'd to each perſon his ſhare out of the 
eneral Stock, either by the Authority of Pa- 
ats, or by Univerſal Conſent, or by Lot, or 
metimes by the free choice and opinion of the 
arty receiving. Now 'twas at the ſame time 
reed, that whatever did not come under this 


ant ; that is, to him who, before others, took 


ter Grotizs's Judgment, may conveniently be 


——— A} 
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CHAP. VI. 
Of Occupancy. 


Bodily poſſeſſion of ic, with intention to keep it 
as his own. Hence, when Groetia (o) affirms, 
That Originary Acquiſition , antiently hilt *rwas' 
poſſible for all Mankind to meet in one place, might 
be made by Diviſion alſo ; Whereas now it can be 
made only by Occupancy: The Words ought 
to be explain'd in the following ſenſe. When 
Mankind firſt began to ſeparate into many Fa- 
milies, diſtinct Domintons were ſetled by Diviſi- 
on: After this Diviſion, be is ſaid originally to 
2 thing lying void and without a Poſ- 
ſeſſor, who happens to be the moſt early Oceu- 
pant of it; i. e. he wholays hold on ſuch a thing 
before others, or gets the ſtart of them in put - 
ting in his claim to it (p). | 

III. In relation to the Occupancy of Immor- 
ables, eſpecially of Lands, we are carefully to 
obſerve and diſtinguiſh, whether ic be madeby 
one perſon only, or by many in conjunction. 
One Man is then adjudg'd to be the Occupant 
of Land, when he tills and manures it, or when 
he encloſeth it with ſetled Boundaries and Li- 
mits: Yer ſtill wich this Proviſo, that he graſp 
at no more than what, upon a fair account, ſeems 


rand Diviſion, ſhould paſs. to the firſt Occu-* tenable by one Family, however enlarg d and 


multiplied. Should one Man (for Inſtance) be, 


_ 


3. Seck. 1. 


„Ln ; | 
word is uſed in Seneca, Thyef. v. 204. 


(2) Thus the 


In Tacitus, H. V 1. 
In plmy l. 
#/cd ſers ſax. 


3 


— eff ſeelus poſitum Occupants, 


2. Multi quos wrbe atgue 1tal:d ſud quemque ſpes acciuerat occupandi principem adhuc vacuum. 
4. Epiſt. 15. In ed civitate in ud um, quaſi a occupantibus eguntur, que legitimum tempus expeZant non ma- 


412 with 


go of the Laws of Nature and of Nations. C u A Fp. Vi, 


with his Wife, caſt upon a Deſart Iſland, ſuffi- 
cient to maintain Myriads of people; he could 
not without intolerable Arrogance challenge the 
whole Iſland to himſelf upon the Right of Oc- 
cupancy , and endeavour to repulſe thoſe 
who ſhould land on a different part of the 
Shore, 

But when any number of Men jointly poſſeſs 
themſelves of a Tract of Land, this Occupan- 

cy is wont to be made either by the Whole, or 
by Parcels. 

The former happens, when Men in anUnited 
Body ſeize on ſome deſolate Region, encom- 
paſs'd with certain Bounds, either by Nature, 
or by Human Appointment. The ſeveral Par- 
cels of which Region are either granted to the 
particular Members of the Community, to take 
and to hold as each ſhall think fit ; (a Method 
but rarely practis d:) or what ſeems more con- 
venient for the prevention of Quarrels and Di- 
ſputes, are allotted to every perſon by Publick 

Deſignation. For that a promiſcuous Occupan- 
cy is apt to breed Confuſion , we may ob- 
ſerve from that deſcription which (r) Livy gives 
us of Rome, Forma urbxs occupatæ magis quam di- 
viſæ ſimilis 3; Such was the appearance of the City, 
as if it bad been firſt poſſeſ d rather by Occupancy than 


by a Regular Diviſion. Tacitus and Ceſar will, 
furniſh us with Inſtances. The former reports 


of the Ancient Germans, to this purpoſe ; (s) Such 
a number of Men dwelling togetber, (for Grotius 
reads Vicos, not Vices) occupy or poſſeſs ſuch a por- 
tion of Land, which they afterwards parcel cut into 
private ſhares, according to the worth and efteem of 
particular perſons ; the waſt extent of the Country 
making theſe Partitions eaſy and pratticable. They 
change their Arable Ground every Year, and are nc- 
wer at 4 loſs on this account, So likewiſe Ceſar 
tells us of the Suevi, (t) They bawe an bundred 
Cantons, from each of which they draw every Year a 
Thouſand Men for the Camp. Service; the reſt keep 
at bome, and till the Ground for themſelvucg, and for 
their abſent Friends. The next Year they relieve each 
other ;-thoſe who ſerv'd in the Army return to take 
care of the Land; and thoſe "who tarried behind, liſt 
themſelves for the War. Thus they newer interrupt ei- 
ther the Buſineſs of Husbandry, or the Uſe and Diſci- 
pline of Arms. But there is no ſuch thing as ſeparate 
or private Fields known amongſt them ; nor arethey 


allow'd to inhabit any one place longer than the [pace 


of a Tear. And again (2) ſpeaking of the g,. 
man Nations in Common; No perſen, favs þ, 
bath any certain quantity of Land, any ſetled and . 
per Beundaries, Put the Princes and Magin 
every Year ofſign the ſeveral Tribes their Reſins, n 
what place , and to what extent they judge 2 
ent; and, the Year after, force them to remove 1; 4 
new Sear. The deſign of wh ch Inftiutg; 
was, no doubt, to preſerve the Ancient Sin. 
plicity of Life, and ſo unacquainted with Arz. 
rice and with Luxury. We find Horace allug. 
ing to this Cuſtom. L. 3. Od. 24. 


Campeſtres melius Scythe 
( Quorum glauftra vagas rite trabunt demon) 
Vroynt, & rigidi Getæ. 
Immetat a quibus jugera liberas 
Fruges, & Cererem ferunt: 
Nec cultura placet long ior annua 
Defunctumque laboribus 


Aquali recreat ſorte vicarius (w). 


The Rovers of the S:y:hian Plains 
Whom Peaceful Want inur'd of old 
To wheel their Houſes in their Wains ; 
And Gerans ſtiff with Native Cold 
In ſolid Happineſs outvie 
The Pomp and Pride of Hah. 
Unmeaſur'd Lands free plenty yield, 
And Ceres loves to ſhift the Scene, 
A ſingle Harveſt loads the Field, 
A ſingle Year confines her-Reign : 
And if the Farmer weary grow, 
His honeſt Second takes the Plough. 


IV. As for this Occupancy in General, or h 
the whole, we are farther to obſerve, that it con- 
fers on the Community, as ſuch, a Dominion 
over all things contain d within the Tract which 
2 thus poſſeſs, not only Immovable, but libe- 
wiſe moveable Goods and Animals; at leaſtit 
gives them ſuch a Right of taking the latter 
kind, as excludes all others from the fame Pit 
vilege. And ſuch an Univerſal Dominion 25 l 
here deſcribed, is ſo very different from the Do- 
minion of Private Men, that the latter may be 
transferred to a Stranger or Alien, whilſt the 
former remains ſafe in the hands of the Com- 
munity (a). Nor is it neceſſary that all things 


— 


(r) L. V. . fin. ( German, c 3. (%) De B. G. 1. 4. 


(i) L. VI. 


() Of che Iahabitauts of the Iſlind Lipere, ſee Dioger. Sic. 1.5. c 9. The fame Author (l. 5. c. 34.) attributes d 
the Yacceans, a more ftrit kind of Communion. The Nation of the Vaccens (fays he) divide their Land yearly int: jo 
many Partitions in order to the filling it: The Fruit and Product they bring into „ Cenemon Stock, out of which they aſign cv 
| Wan bis ſtare. If the Countrymen urbea any part, it is @ Capital Crime. See likewiſe l. 5. c 45. Of the Commonw®! 


of the Pancheans. 


So too the Apalchite labour for the Common, and each Houſho!der according to the number of his Family, receiv'l 
every Full Moon his proportion our of the publick Srore-houſe. Vid. Rochefort. Deſeript. Anciller, par. 1. c. 8. n b. 


Comp. Gror. I. 11. c. 2. Sect. 4 


(x) Dis Chryſeffom, in Rhodiac. The whole Country belongs to the Civil State ; yet this deth mot in the leaf? hinder, las ti 


et ery man i Lord of his own Fefſeſſons. 


which 
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Thich are firſt occupied in this General way, 
ſhould be afterwards divided — particular 
and diſtinct Proprietors Therefore if in a 
Region thus poſſeſſed, any thing ſhould be 
found which is not aſcertain d to a private Ow- 
ner, it muſt not preſently be look d on as void 
and wa#fe, ſo that any one perſon may ſeize ic 
as his Peculiar ; but we muſt ſuppoſe it to be- 
long to the whole People. And the ſame Rule 
may (in our Judgment) be extended to ſuch de- 
ſolate Iſlands as lie in any Sea under the Domi- 
nion of a particular Common- wealth; or ſuch 
as though they do not now appear, yet happen 
to riſe afterwards in the ſame place; of which 
we find ſeveral Examples recorded by Plzny. 
Now in the diſpoſal of ſuch things as theſe, 
the people take. different Methods: Sometimes 
che profits of them are laid up in a publick 
Stock, to be taken out again for publick uſes ; 
ſometimes all the Subjects, ſometimes thoſe on- 
ly of a certain Order or Degree ; and ſome. 
times Foreigners too are allow'd to d and 
enjoy them, as Tenants of the State. Let in all 
Caſes, whatever Right private perſons obcain 
over theſe things, depends on the Appointment 
of che whole Community. But there is ſome 
difference, as to this point, between Immova- 
bles and Movables. The former, in regard that 
they lie in open view, and cannot be forc d out 
of their place, are by virtue of that Univerſal 
or General Occupancy immediately ſuppos d 
to belong to the people, ſo far as concerns the 
Body and Subſtance of them. But now as to 
Movable things, ſome of theſe are ſo framed or 
diſpoſed, as that the Region may indeed be the 
Seat of their production; and yet there is need 
either of labour in finding or gathering them, as 
Metals in the Powels of che Earth, Jewels, Pearls 
and the like, ſcacter'd about the Stores and 
other places: Or elſe of particular care in tak- 
ing and ſecuring them, that they may not af- 
rerwards get out of our Hands ; as Beaſts, Fiſh, 
and Fowl, Men having no power over theſe 
things, ſo as to uſe them at their pleaſure, be- 
fore they are found or taken; it follows, that 
a people by themſelves in this General poſſeſſing 
manner of the Seat where they ate to be met 
with, do not properly _ a Dominion over 


them, but only a Right of obtaining ſuch a Ho- 


minion he reafter, by particularly taking and ſecu- 
ring them. Hence, for Inſtanc:; we cannot 
rightly ſay, That the Wild Beaſts of any Coun- 
try, which ſtill remain in their Natural Free- 
dom, are the Property of the Prince : But the 
Prince alone hath the Right of taking them, in- 
almuch as he is Lord of the Soil where they 


— 


run ; and he may communicare this Right to 
others in what degree and under what reftraints 
he pleaſeth. Therefore he who is Sovereign 
of the reſpective Lands or Waters, may grant 
a Right of taking and appropriating things of 
this Nature, either promiſcuouſly to all perſons, 
or to none but his own Subjeds; or ſtill only 
to his Subjects of ſuch a Quality: Or laſtly, he 
may, if he thinks fit, reſerve the privilege whol. 
ly to himſelf. For though the things them- 
ſelves be not yet, in ſtrict Speech, under Do- 
minion, yet for. aſmuch as the Act of appropri- 
ating them cannot be accompliſhed without 
uſing ſome other things which are ſubject to 
Dominion; as ſuppoſe the Earth, or the Wa- 
ter; it follows, that he who hath the Sove- 
reignty of the latter things, may . by a De- 
cree to this purpoſe , prohibic others from 
uſing them, as means of acquiring the for- 


mer 00. | | 


V. Hence it is apparent, that it depends on 
the Will of the Sovereign, and not on any Na- 
tural and Neceſſary Law. what Right the pri- 
vate Members of a State ſhall enjoy, as to the 


_ gathering of Movables not yet poſſeſs'd, as to 


Hunting, Hawking, Fiſhing, and the like. 
Nay, andas to the Occupancy of deſolate Re- 
gions; which the Supreme Governors may hin- 
der any of their Subjects from entring upon. 
Such a Prohibition cannot indeed prejudice 
Foreigners, who by taking poſſeſſion of thoſe. 
Regions may make them their own: But it 


will be a ſtop to the Subjects of the reſpective 


Governors, ſo that none of them ſhall acquire 
the ſaid things, but thoſe only who have ob- 
tain'd a Grant and Commiſſion ſo todo. For 
in ſome places private men are allow'd more of 
theſe Advantages, and in ſome lefs, according 
as the Rulers in every State have judg'd conve- 
nient. By the Jewiſh Cuſtom, as Mr. Selden (z) 
informs us, Whatewer was found in deſolate pla- 
ces, or in ſuch as were void of ib: Dominion and 
Culture of private perſons, became the Property of 
the Occupant ; as Graſs, Fruit, Wood, and the 
like. Alſo the Fiſhy whether in Salt or Freſh Ma- 


ter, and the Wild Beats and Birds: Yet no one 


was permitted to hunt or to hawk in anot ber man's 
Ground : Though even there, if be had once taken 
any Game, it was bis own. But to rob the Parks 
and Ponds was utterly unlawfui. The Roman Law- 
yers talk much to the ſame purpoſe. For thus 
Cujacius, (a) Al Animals taken on the Land, on 
the Sea, or in the Air, that is, Wild Beaſts, Birds, - 
and Fiſh, belong to thoſe who take them : Kor ar 
1 yet no Bodies, Natural Reaſon aſſigns to the firſt 
Occupant.. () On theſe and the like places the 


—__—_—— 


es —— 


(3) Comp. Gror. 1. 11. c 3. Sect. 5. 19. 


(2) L. 6. c. 4. 
(s) Concerning Fiſh there is an elegant poſſ- ge in Plautus Ruden. 


$ 


(a) L. 2. rer. quetidian. | 4 | 
Act. 4. Sect. 3. Ecquem eſſe dices, &c. Can you ſay that = 


any one of the Fiſb belongs tem, whilft in its own Element ? Tet thoſe which I catch are my own, and I reckon them amongſt my 
Proper Goods : No one lays hands on them to challenge them from me; n one claims a ſhare in the Booty. I ſell them all fairly in 
_— Market 33 my Honeſt Store. Though the Fiſherman was ſomewhat out when he applied this Argument to the Bag 


Expoſitors 
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Expoſitors of the Civil-Law obſerve, that under 
the Term Feræ, are comprehended all Living 
Creatures, which Nature hath endued with an 
unlimited Power of ſtraying up and down about 
their proper Elements ; So as to take in thoſe 
likewiſe which have been tamedby the Uſe and 
Company of Men. Though perhaps the di- 
ſtinction between Wild and Tame Creatures 
might be thus better expreſs d; that the former 
are more averſe to Human Society, take great- 
er delight in enjoying their boundleſs Liberty, 
and cannot, without great difficulty be accu-, 
ſtomed to live with us ; nor may we, after all 
depend very ſafely on their Fidelity: Whereas 
the latter are quite different in each of theſe re. 
ſpects. Yet tis a Saying of Grotius (c), That 
the Reaſon why ſome Creatures fly and avoid us, is not 
the want of Mildneſs and Gentleneſs on their ſide, 
but on ours: Which he grounds on the obſerva- 
tion of Travellers; that in the moſt remote 
parts, where Men had ſcarce ever, or very rare- 
ly came before, Birds have been found, which 
offer d themſelves freely to be taken. Some 
may rather chuſe to form the diſtinction by 
ſaying, That Wild Creatures have naturally a 
more intractable, a more rough and ſtubborn di- 
ſpoſition than the Tame. | 

We may here remark by the way, that in 
one place of the I»ſirutions, (d) and another of 
the Dige#ts, (e) Pigeons and Peacocks are falſly 
reckon'd amongſt thoſe Fowls which we term 
Wild. The Miſtake about the Peacocks hath 
been already noted by Godofredus, on that Paſ- 
ſage of the I»/irutions : And as for Pigeons, 
the reaſon which in the very next Section is 
there given to prove Hens and Geeſe to be tame, 
will reach them likewiſe, there being other Pi- 
geons expreſly denominated wild. And there- 
fore, by the fewiſh Cuſtoms, none might take 
them, unleſs at thirty Furlongs diſtance from 
the Dove · Houſe (f). 

Yet Bees are no doubt wild by nature, ſince 
their Cuſtom of returning to their Hive, doth 
not proceed from their familiarity with Man- 
kind, but from their own ſecret Inſtin& : they 
being in all other reſpects utterly unteachable. 
It is nevertheleſs one of Flato's Laws, (g) II boe- 
ver ſhall purſue the ſwarms which belorg 10 others, 
and by ſtriking on the Braſs ſhall draw them with 
the delightful Sound tofix near himſelf ; let him make 
Re#tuurion of the Damage, Where he ſcems to 
preſuppoſe, that the Owner of the Bees did not 
follow them when they left his Hives (6b). Pl 
ny (i) will have the Bees to be neither , nor 


tame: Others divide them into both tho kind; 
(&) But that, ſo long as they teturn to out Hives 
they are properly our own, and cannot be kunt 
without our loſs and damage, is very labor id. 
ly proved in that Declamation of Cuntilun en. 
tituled, The Poor Man's Bees (J). a 

According to the Roman Laws, tis the ſame 
thing whether a Man takes Game in his own 
Land, or in thoſe of others : Becauſe Wild 
Creatures in whatſoever place they arc found 
are no Body's Property whilſt they retain their 
Natural Freedom. Vet the Owner of Land 
may hinder others from coming there to follow 
their Sport. But ſtill what another hath taken 
with his Dogs or his Hawks, though againſt 
the expreſs prohibition of the Lord of the Sil 
he thereby makes his on. Indeed, as to this 
laſt particular, Cxjacius, (m) is of a di ſſetent O. 
pinion; grounding his Exception on a Law of 
the Digefts(n). 


VI. But in moſt places, the privilege af 
Hunting is left wholly to the Governors of the 
Commonwealths; who in ſome Countries ad- 
mit their principal Subjects to be Sharers with 
them: Only Beaſts of Prey are almoſt every 


| Where allow'd to be killed by all perſons with- 


out diſtinction. Many, Reaſons may be aſſign d 
for this General Cuſtom. It did not ſeem con- 
venient that Country men and Labourersſhould 
be permiicted to quit their Work, that they 
might ramble about the Woods; which indul- 
gence might have drawn them on by degrees to 
the practice of Robbery and Plunder (o.) Some- 
times too, it is reckon'd unſafe, to truſt the 
Common People with Arms. Tully (p) men- 
tions one Lucius Domitius, who executed a Slave 


only for ſtriking a large Boar with a Hunting- 


Spear; when after the Serwile War in Sil, an 
Order had paſs d, forbidding any Slave to ap- 
pear with a Weapon. On the other ſide, for 
the Princes and Nobles, on whoſe Arms the 
ſafety of the Commonwealth was to depend, 
Hunting was efteem'd a moſt agreeable Exerciſe 
as a Repreſentation of War, and very proper to 
inure them in bearing the Hardſhips and La- 
bours of the Field. On which account what 2 
high value the Parthians, Medes and Perſians ſet 
on this Manly Sport, we may learn from Au. 
phon and other Authors (). Bajazet the Twk 
is ſaid to have maintain'd ſeven thouſand Men 
only for the care and management of 

Hawks; and to have had ſix thouſand Dogs for 
the Chaſe. When he was taken Priſoner b) Ti- 


. 


(e) Hiſt. Belg. 1. 5. (a) SeR. 15. Pe rer. Divis, 


D. 
(f) Vid. Conſtantin. “ Empereur Baba Kama. cap. 7. Set. 7. Add. Selden de I N. & G. 1. 


(3) L. 11. c. 5. 


(k) Vid. 1. 26. D. ae Furt. L. 5 Sect. 3. D de adqu rer. dem. 
n) Obſer. I. 4 c 2. 


Gir * 
(4) Comp. Sect. 14 Infticur. dict. Tit. 


(1) L. 8. Sect. 1. D. FE. erciſcunde. 


(e)] 5. Sect. 5. de J. R. D 
6 c. 


11. 


(n) L. 35. D. de 4 R. . 


(0) Vid Conſtitur. Frederic. H. 41 J. 2. ſend, tit. 27. 8. ſi quis ruſticus. 


(p) L. 5. mVerr. 


(q) Cernel. Nep, Alcibiad. c.11, Jeff. I. 41. C.3. Tacit. A. N. 11. Sueton, Caligul 5. 
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— He” ad upbraided with this Fancy by a 
Preſent of Hawks and Logs from the Conque- 
ror. he fiercely replied, Jer me whoowe 7 Birib 
% Education to Amufath the Scn of Orchan, 
both Sovereign Princes, Hounds and Hau ks are pro- 

„ Diverſion : Not for tu @ rambling Free- booter 
of Scythia, bred up to t hie ving ard Rapine: And 
indeed it was but equitable to allow this Manly 
Recreation to Princes and Chief Men. by whoſe 
Toyls and Cares the Publick Welfare is ſccur'd. 
But ſhould the ſame Favour in great and flou- 
riſbing Countries, be granted promifcuouſly to 
all perſons, it would be of very little benefit 
and advantage to any one in particular (s), — 


For theſe, therefore, and the like Reaſons, a 


Sovereign, if he thinks it for the Intereſt of 
the Kingdom, may againſt the conſent of the 
Common People abridge them of the liberty of 
Hunting, without any Injuſtice. For he doth 
not hereby take from them what was their own, 
but barely forbids them to uſe a certain means 
of acquiring things, which the meer Law of 
Nature, if it obtain'd without any Civil Con- 
ſtitutions, would allow them. For as to what 
ſome ignorant perſons have urged, that the pro- 
hibition of Hunting is therefore unlawful, be- 
cauſe God Almighty inveſted Men in general 
with theDominion over Beaſts, the pooreſt Sub- 
jects being no leſs Men than their Superiors ; or, 
astothat common Aſſertion of the Roman Law- 
yers, that Hunting is free to all by the Law of 
Nature and of Nations; Learned Men liave 
long fince put an end to theſe Doubts, by diſtin- 
niſking between the Preceptive and the Permiſ- 
foe Law of Nature, and by explaining the dif- 


ferent acceptations of thoſe Terms Jus Gent ium, 


or the Law of Nations (t). 

But further, it is very probable, that in many 
places this Right was conferr'd on Princes by. 
the Voluntary Motion and Act of the people 
For ſince there was a neceſſity of aſſigning them 
ſome advantages for the ſupporting their Dig- 
_ wich a ſufficient Train and Splendor ; it was 
wiſely conſider d, that twould be moſt conve- 


nient to allot them ſuch things as might be gi- 


ven without the damage or prejudice of any 
Man : and of this kind are all thoſe in which 
pry perſon can yer claim a Property 
1 | 5 


VII. But ſuch Laws as theſe, did not, ſtrict- 
ly ſpeaking. confer on Princes the dominion 


over Wild- beaſts, but only a Right, by virtue 


of which they alone ſhould afterwards make 
them their Propfvty, by ſeizing and poſſeſſing 


them. Which Right, nevertheleſs, had this ef. 
fect in common with Dominion, that in caſe 
any other perſon had illegally taken the ſaid 
Beaſts, they might be challeng'd at his hands. 
For it doth not ſeem reaſonable to admit the O- 
pinion of ſome, who tell us, that even before 
Actual Occupancy, the Law might fix the do- 
minion of theſe things, nothing more bein te- 
quired towards the producing of Dominion 
than a Legal Appointment. Thus much inde d 
the Law of any Country may effeR, that a Do- 
minion already e{tabliſhed over things ſhall paſs 
from one Subject to another, without any an- 

tecedent Act of the Parties. But the Law alone 
is not ſufficient to introduce originally a Domi- 
nion over ſuch things as have not yet been act- 

vally brought under the power of Men: but 

there is requir'd farther ſome Corporal: Action; 
eſpecially as to the poſſeſſion of Living Crea- 

tures. But now the firſt conſtituting Domini- 

on, and the preſerving it after it hath been once 


conſtituted, are different things. 


Some again there are who allert, that Prohi- 
bitions of this Nature by Civil Ordinances, on- 
ly ſtop the Right of taking Game, not of keep- 
ing what hath been already taken. For rwo 
things, they ſay, there were which the Law 
Nations allowed with reference to Wild Beaſts, Firſt, 
That all men ſhould enjoy the liberty of Hunting: 
And Secondly, That che Dominion of theſe Beaſts 


ſhould be acquired by the way of Occupancy, The 


former of which Privileges ſeems in this caſe to be re- 
rain d, but by no means the latter. Whente if 4 
perſon who was forbidden to bunt, ſhall nevertheleſs 
bave follow'd the Chaſe, and ſucceeded in it, any 
Game found upon him may be forced away; not be- 
cauſe he had not made it bis own, but in way of Pu- 
niſhment, becauſe he was unworthy to poſſeſs it. In 
the ſame manner altogether, as Nets, Spears, and 
other Hunting Infiruments are ſeized in ſuch Mens 
Hands ; though none can deny theſe to be their real 
property, For which Reaſon, if Game thus taken 
contrary to Law, be given in charge to another as 4 
matter of Hone#t Truſt, it may not be forcibly chal- 
leng'd from bim by the Magiſtrate : as it might be, 
were it indeed ſtolen, ſome other perſon being the juſt 
Owner of it. But ihe Prince cannot be call d the 
Owner of theſe Beaſts before he hath actually caught 
them; and therefore he who bunts contrary to the 
Royal Probibition, doth not commit Thef:, nor take 
away the Goods of another 5 but only acquires athing 
which another had a Privative or Exclufive Right of 
acquiring; and therefore he may be puniſhed ; but 
as for the thing which be 1bus got into bus poſſeſſjon, it 
ong bt not to be loo d on 44 matter of Theft, or to 


" gc 
(r) Seren. ChalcocotdyL I 3. 
ral; were tram d for their Country's Service: 


mere cunning in Policy and Craft: Nor was it lob d on as an incenfider able Ornament and Triumph of Peace, to remove | 
Relds the Arnd, of the Savage Herd, andVto deliver, as it were, from a leige the Labours of the Cquntrymen, 


(:) Vid. Gree. 1. r1. c. 8. Sect. . a | B 
(a) Of bs ans — Peruviens under their Tweus , conſult at your pleaſure, Gercilaſi de la Yiga Comm. 


Reg. L. 6. c. 6. 


* 


* 


(s) Plin, Penegir. Theſe were the Arts and Exerciſes in which tieir future Gene- 
to contend with the ſwifter Beaſts in (peed, with the bolder in ſtrength, with the 


from the 


be 
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be challeng' d accordingly (w). But indeed 'tis ve- 
ry ſimple to imagine, that a Man is by any Na- 
tural Neceſſity made proprictcr of the things 
which he firit lays his Hands on; we having al- 
ready ſnewn that this Right is grounded on the 
ſtrength of a Previous Covenant. Therefore if 
a Prince ſhall forbid his Subjects to uſe this Me- 
thod of Acquiſition, in regard to ſome particu- 
lar things ; their being the firſt Takers ſhall 
avail them noching in order to the obtaining of 
Dominion. And that Law of the Prince hath 
ſ far the effect of Property, as that after it, the 
Subject ought not to lay hands on the ſaid 
Beaſts ; or if he doth ſo, cannot thereby make 
them his own. Nor doth it follow, that be- 
cauſe 'tis not uſual in theſe Caſes to challenge 
the Fleſh, eſpecially froma third perſon, when 
perhaps it isrcady to'corrupt; therefore the Un- 
. Jawful Hunter was the Juſt Proprietor of it. A- 
gain, Taking muſt 'not. preſently be conſtrued 
' Acquiring * the former being a bare Phy ſical 
Action, whereas the latter includes a Moral Ef- 


fect. It may rather be ſaid, that the Poſition 


of theſe Men is a plain Contradiction; for thus 
it runs, The Right of Hunting belovgs to Princes 
alone, and if any Private Perſon takes Game, be 


2 acquires the Dominion of it. That is, Prin- 


ces alone may uſe that means by which the Law- 
ful Dominion over Wild Beaſts is gain'd and 
eſtabliſh'd; and yet another pet ſon may acquire 
the ſame Dominion, whilſt he cannot lawfully 
apply the ſame means. 

But what if it ſhould be demanded, Who 
then is the proprietor of Game thus taken 
contrary to Law ? We have abſolutely denied 
the Taker himſelf to be ſo; and as for the 
Prince, how could he fix a Property in the 
Game, when he was not concern'd in the 
Sport? It ſeems reaſonable in this Caſe to affirm 
that here the Hunter , tho in a very unaccep- 
table way of Service, labours for the Prince; 
and conſequently, by taking the Game, he 
makes it the Prince's, iri the ſame manner as 


other Huntſmen who act Ly a Reyal Cerrnic 
hon and Deputation, 

It is, moreover, certain, that a Stranger |'ke. 
wiſe is bound by fuch Cerfijiuiicns as theſe: 
though perhaps in bis own Ceurrny, the Liber. 
ty of Hunting may be univerfai'y al'ow'd. Por 
inaſmuch as this is a neceſſary Law cf all States 
wichour which their Inward Peace ed Tran. 
quillity cannot be ſecuied, it he u ho enter; 
upon the Tertiterics of anctÞer Prince, though 
only for a time, cught ſo lor go conform to 
the Cuſtoms and Orders cf the plece; ar leaf 
to all thoſe the Reaſcn of wich will hold pccd 
againſt him as well as agairft ctters, at d ficm 
which the Legiſlator bath ret peculiarly cxemp. 
ted Foreigners (x). Put, on the wt cle, tis the 
Adm oniticn of Wiſe Men, that Statutes cf thi; 
kind ovght with great Moderation to ba putin 
force ; unleſs ſome particular aggravation in 
the Offender, deſerves a greater ſeverity of pro. 
ceedings (7). | | 


VIII. We are then faid to have occupied ary 
thing, when we actually take poſſeſſion of it; 
and this commenceth at our joining body to 
body, either immediately, or by a Proper In- 
ſtrument. The Regular Courſe therefore is, 


that the Occupancy of Moveables be made 


wich the Hands; the Occupancy of Soil with 
the Feet, together with an Intention cf manu- 
ring it, and the Action of ſetting Boundaries 
to it, whether exactly, or with a wider Liber 
ty. But the bare ſeeing a thing, or the 8 
where it is, is not judg'd a ſufficient Title o 
Po ſſe ſſion (⁊). 5 * 
Whether Poſſeſſion of an Immoveable thing 
may be taken by an Inſtrument, we may 
underſtand from the famous Story which! /u' rc 
(a) relates to this purpoſe. The Peeple of Androy 
and Chalcis made a Fregreſi together into Thrace, 
to find cut new Seats where they might fix and in. 
habit ; and [ron after their arrival the City Sana 
was by Treacbery put into their Hands : After thy, 


— 


2 — 


( Vid. Gudelin, de jure nov iſſimo, | 2. c. 2. and from him Arnold Vin ad Sec 13. Inflicur. de rer. divif, 2 Ar 
upon Gren, (1. 17. e. 2. Sect. 5. ſpeaks much to the ſame purpoſe : That Lam way indeed kinder the alm of Gamt, 
but that no Law can hinder it, when taken, from immediately paſſing into Property, as acquired. For tha: the Right of en. 
ing is conſiftent enough with this Right of Acquiſition, That, whether a Man by taking Game acquires it as his Property, ars cb 
ther a man ought to make uſe of th way of acquiring, are two diffirent Queſtions, That, as to the former, the ce u 
mo Authority to interpoſe : Becauſe, as he cannet make thoſe things become [ome bodies which are no bed, er thuje [554.7 {ſed 

' which are not poſſeſi'd, (1, 3. Sect. 14. D. de adquiſpoſl.) ſo neither can he hinder Acquiſition, or cauſe rhet 3/1: . 
which are already acquired, ſball nes be acquired. But that, as 70 the latter of theſe Queftions, the Sovereign is free to 14 


what he pleaſeth. | 
(x) Vid. Gror. I, 2. c. 2. Set 53. 
(z) Thus Ceres ſpeaks in Ovid (Metamorph. l. 5 ) 


0) Vid. Becker ad Grot: ibid; Sect. 4. 


En quaſi'a dis tandem mihi nata reperta es, 
Si ſcire ubi [it reper:ſſe vocas, 


Soughr for ſo long, my Maid, Iv'e found thee now; 


% Quaſt. Gree, 30. 


If we have found, when where to find we kr ow. 


beg 


. , 
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in ſrmed tha! be Barbarians ha d deſerted the 
” wth they ſent two Spies to diſcover rbe 
Trath of the Intelligence. Theſe, as they dre near, 
nd ſaw the place to be really forſaken, the Chalci- 
dan Spy ran with all bus force to rake peſſeſſion of it 
in the Name of bis People; but the Andrian ſeeing 
hun ſelf outrun, threw the Spear whichy be bad in 
4% Hand, at the City Gate, and as it ſtuck there, 
gie am, That by this caſt of his Spear he had 
taken the prior poſſeſſion in behalf of his Coun- 
crymen. A Diſpute ariſing bereypon, the Eretr i- 
ans, the Samians, and the Parians were choſen 
Umpires ; of whom the two former gave judgment 
for 1h:ſe of Chalcis, and the loft 2 thoſe of An- 
dos. The diſappointed Party were ſo enraged at 
the Arbitrators, as to engage themſelves by Oath, 
never to make or to allow any Marriages with them. 
Indeed a Spear ſeems a very improper Inſtru- 
ment for the o:cupancy of Immovables , 
ſince we may ftr.:ke many things wich ſuch a 
Weapon which we can never approach ſo near 
as to touch with our Body . 


IX. It is the general Opinion, that Moving 
Things cannot be made our own but by Bodi- 
ly Seifurez 4nd this we ate to uſe in ſuch man- 
ner, as to take them from the place where they 
were found, into our Lordſhip. or at leaſt into 
our ſafe cuſtody. Thus a Neſt of Birds, tho I 
lay my hands upon them, yer are not my own 
unleſs I carry them home. If I find a Litter 
of young Beaſts of Prey; cr of the Game, I 
then fix a property in then, when I either re- 
move them, as Priſoners, to my own Quarters, 
or for ſome time ſet a Guard over them where 
they lie, to hinder their Eſcape. Now this 
Siſare is made not only with our Hands, but 
with Inſtruments; as ſuppoſe, Snares, Gins, 
Traps, Nets, Wheels, Hooks, and the like: 
Provided the Inſtruments be, as they term it, 
im fri poreſfate, under our power: That is, ſet 
in a place where we have a Right of following 


the Game, and not yet broken by the Prey 
but holding it faſt, at leaſt till ſuch time as we 


might probably come up. And hence we may 
decide the noted Caſe of 1be Boar in the Toil, 


propoſed in the Digeſts (b.) For, if the Beaſt 
were fo entangled that he could not poflibly 
break through, and the Snare were laid either 
in your peculiar Lordſhip, or in a publick place 


where you had a Right of Hunting, then he 
was certainly your own, and I, if I had loos'd 
him, and reſtored him to his Natural Liberty, 
ſhould have been bound to make full ſatisfacti- 


on, whatever Name ſuch an Action at Law 
might bear, or under what Head ſoever it 


1 2 * - -- * 


() L. % de 4.8 o. 


9 
t} Metam, I. 8. 
L. 6. 0 4 


Le was 


71 (e) L. 5. D 4 A K. h. 1.2 hi 
Godefred ad iſt m leg. ex Rico de geſt. Frederic. L 1. 20. 
(80 Add. Albers, Gentil. Ke: 


might be ranked: But if the Snare were ſet in 
my Ground, as I might at firſt have hindred 
your entrance thither , ſo if | afterwards break 
what you placed there without my leave, you 
have no reaſon to think yout ſelf injured: 


X. It hath likewiſe-been diſputed, Whether 
by giving a Beaſt a Wound in Hunting, we 
preſently make him our own ? Trebatins long 
ſince declared on the Affirmative ſide; hut the 
he ſuppoſeth us co Purftie che Beaſt; which if 
we omit to do, he ſays, We loſe our Property, and / 
the Right paſſeth to the firſt Occupant; Others are 
of the contrary Opinion, maintaining, That l 
we can by no other means appropriare the 
Beaſt, bur by actually taking him, becauſe! 
many Caſualties may hinder him from ever; 
coming into our Hands (c). The Emperor |: 
Frederick made this diſtinction in the Caſe : () 
If the Beaſt were followed with the larger Dogs or 
Hounds, then be was the property of the Hunter; 
not of the Chance-Occupant ; and in like manner, if 
be were wounded or killed with a Lance or a Sword. 
But if be vere follow'd with Beagles only, then be 
paſi d to the Occupant, hot to tbe fir purſuer. If 
ain with a Dart, a Sling, or a Bow, he 
fell to tbe Hunter, provided be a fill tn chaſe of 
lim, and not to the perſon bb afterwards found or 
ſeixed bim. According to the Conllitution of 
the Lombardi (e), he who found of kill'd a a 
Beaſt wounded before by another, was to car-. 
ry off a Shoulder and che Ribs, -and co leave 
the reſidue as the Hunter's Right: Though this 
Right to the Remainder concinued no longer 
than the ſpace of 24 Hours. We judge it may 
in general be affirmed, That if the Beaſt be 
mortally wounded , or very greatly maim'd,; 
he cannce fairly be intercepted by another per- 
ſon'whilſt we are in purſuit of him, provided 
we had a Rigbt of paſſing through ſuch a place: 


But the contrary is to be held; in caſe the 


Wound were not mortal, not ſuch as would 
conſiderably retard dhe Beaſt in bis Flight. 
Therefore when Meleager in Ovid (f), admits. 
Atalants to a ſhare in the Glory of killing the 
Caledonian Boar, it was not fo much an At of 
Juſtice-as of Love. But che Game which my 
Dogs kilt when I did not ſer them on, doth not 
become my property, till Thave actually taken 
XI. The Jewiſh Cuftoms, as Mr. Seldes in- 
forms us (v), decided theſe and the like Points 
in the manner following: Fiſh or Beaſts were. 
not to be taken Fom 'the Repoſories or Flates of 
Store's Yet it was lawful to tale 'Fiſh our of a-. 
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| y to gratif any Man elſe : Or, if having 
at firlt hol che polleſſion-againſt-bie Wil ns 


ther man's net, whilft yet in the Sea, and Beaſts 


| out of another man's Snare, if it were laid in a de. 
ſart 72 He that ſpread a Net in another's Ground 


might poſſeſs the Game be bad caught, unleſs it were 
found by the Lord of the Soil, and challeng'd as his 
Right, by virtue of bat Propriety, Fiſh that leapt 
into @ Ship belong d to the Maſter : Inaſmuch as 4 
Ship may be efteemed a pee of firm and [ecure Cu- 
ftody, not of ſuch as M paſſing and uncertain; the 
motion it hath not proceeding Fm its Nature, but 


from the force of the Waters, It is worth while to 


examine that Law of Nervs (i) on the ſame 
Subject, which determines, That we are properly 


the poſſeſſors of the Fiſh in our Pond, not of thoſe in 
= 2. 4 fo , Beaſts in br Claſe Park, 


not of theſe in our Woods and Foreſts, though ſur- 
rounded with a Fence. Which diſtinction Groti- 


ws (x) diſlikes, becauſe Fiſh and Beaſts are no 


lefs ſecured in the larger Priſons of private 
Lakes , and well fenc'd Woods, than in the 
cloſer of Ponds and Parks. Yet Nerva's Aſſer- 
tion is indeed founded on very good Reaſon. 
For the propriety both of Wild Beaſts and Fiſh- 
es commenceth upon their being taken. Now 
the Fiſh preſerv'd in our Pond, and the Beaſts 
in our Park, were once actually taken by us, 
but not the Fiſh which ſwims in our Lake, nor 


the Beaſts which run in our Woods, enjoying 


thus far their Natural Liberty, though per- 
chance they are ſo encompaſs'd, as not to be 
able to wander withoute For to take theſe 
Creatures, and to begirt them with an Inclo- 
ſure for the more eaſy taking them hereafter, 
are different things; yet inaſmuch as I alone 
have a Right to take them, I may therefore 
both hinder others from doing the like, and may 
challenge what I find in their Hands; ſo that 


as to this Effect, it is all one as if I were ſtrict- 


ly the Proptietor. And che Beaſts thus ſurroun d- 

ed at large, may fo far only be ſaid to enjoy 
their Natural Liberty, as that they never yet 
were caught by any perſon; not as that all 
perſons without diſtindion have a Ribe to 
catch them {ob 


XII. We likewife acquire by Occupancy 
Things in which the Dominion they before lay 
under is extinct: And this happens if a perſon 
either ly throws aſide a certain Thing. 
with ſufficient Indications, that he deſires it 
ſhould no longer be his own, but ſhould lie 
free for the firſt Taker , without -defigning 


afterwards gives the Thiag over; either as de- 
ſpairing to recover it, or. becauſe the recovery 


of it is not tantamount. For otherwiſe, , 
Man though he loſeth the actual poſſeſſon 
yet never forfeits the Dominion and Proper 
of a Thing, (unleſs it be taken from him in way 
of Puniſhment, or by the chance of War;) 
but he til} keeps a Kight of regaining it, ti 
ſuch time as his Inclinations to that purpol 
have ceaſed, or may be preſum'd to haveceas4 
Wherefore the Dominion of ſuch Things as theſ 
cannot be acquir'd by Occupancy. fo long x 
the Right of the former Owner ftill ſubſiſts (1) 
But ſince to make a Thing compleatly 44. 
don d or forſaken, Two Points are neceſſary. 
Firſt, That the perſon refuſe to own it for the 
future; and Secondly, That he diveſt himſel 
of the Poſſeſſion, by E the Thing, ot 
caſting it away: If either of theſe Condition 
be wanting, the Property is not evacuated 
Thus if I throw a Thing by, yet without In. 
tention to quit my Rębe in ic, I do not preju 
dice my ſelf by that Action. And on the other 
hand, though I am reſolved utterly to quit my 
Title to a Thing, yet unleſs I actually caſt i 


off, I am ſtill the Proprietor (. 


Amongſt the Things which by this mean 
are brought under Dominion, we may reckon 
Wild Beaſts, or any fort of Game , when 
eſcap'd out of our Hands, and repoſſeß d of 
their Natural Liberty (n). Grotius is not pleas'd 
with this Poſition of the Roman Laws, Becaule, 
ſays he, (o) the loſing aur Dominion over Hill. 
Bea fis, doth not immggdiately follow upon their 
Eſcape ſom us, but ab from this probable Ca- 
jecture; That by reaſon of the great Hare of pure 
ſuing and recovering them, we may be preſumed i 
have given them over. But the ſame Laws hint 
as much as this; for they tell us, (p) 4 Hild 
Beaſt a then ſuppos dl to recover his Natural Liberty, 
eittbey when be 1 quite out of our ſegbt; or when 
thaugh be 1 within view, yet it win'd be very diß- 
cult tn follow bim. And again they determine, 
(9): That what the Wolf takes from us, is ſo long 
3 85 there is 4 poſſibility of recoverng 
ab. | 
By theſe Reſttictions we muſt qualific the 
Argument laid down by Zeigler in his Remarks 


on Greis; (2) That (ince Wild Beaſt are mace 


ours by. loſing their Liberty, therefore by regainitg 
thew Liberty they ceaſe to be uno and, by conje- 
quente, the Dominion of them is judged to conjiþ in 
Actual Poſſeſſiov. For a Wild is not ſup- 
poſed. to have recovered its freedom, fo long a 
any perſon purſues, with probable hopes of 
retaking it. As a Priſoner, though he be got 
out of hold, yet hath not clearly made bis 


Eſcape, fo long as the Officers are in ſearch of 
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d ie wein in a place where de poſe. 


ſible for them to find him. As for what Gro- 
ius conjectures, that by means of ſome yr#es- 

, ſome Badges or Marks we may retain 
the Property of Wild Beaſts after they have 
broke from our Cuſtody, ſo that they ſhall not 
pals to. the firſt caker : We arc of Opinion, 
that this ought to be confined to thoſe only, 
which by the application of Men have been di- 
velled of their Native Ferity: and are therefore 
geletvedly admitted ro the ſame Rights as Tame 
Creatures. Hence if. Tyrrhas's Deer in Virgil, 
(:) was thus „N by any proper Mark, 
Alcanins offer d a lair occaſion for the Commo- 
tons that foflow d. But thoſe which are only 
kept in Parks, though they ſhould happen to 
wear any ſuch Note of Diſtinction, yet when 
they get looſe into their Natural Liberty, it 
Cems more agreeable that they ſhould paſs to 
him who firſt lays hold on them. For there is 
need of a moſt ſtri& guard, or a kind of perpe- 
tual Occupancy, for the retaining a Creature, 
which is by Nature impowered to wander 
without Bounds, and which always ſtruggles, 
and is uneaſy under che confinement of a Pof- 


ſellor; no Mark or Badge being in the leaſt, 


effetual cowards the bridling this Natural Di- 
ſpolirion (2). Therefore Fuvenal makes the 
Informers about the Turbot argue very 
wrong,. though very Ornamentally to his De- 


89 N a 


Nen dubitaturi fugiti vum dicere piſcem, 

Depaſtumque diu vivaria Cæſaris, inde 
| Elop/um weterem ad Dominum debere revert, 
ROTTING: | Sat. IV. 


. 


— —— -— They'd ſwear, 
The Fiſh had long in Ceſar's Ponds been fed, 
And from its Lord undutifully fled: 
do, juſtly ought to be again reſtor d. 


As tothe Caſe of Fugitive Slaves, the Roman 


. 
1 


ſhould ſtill recain ſuch a Poſſeſſion of them as is 


in 48, in oppoſition to the Natural or Corpo- 
ral; that it might not be in the er of the 
Slaves to deprive the Maſters of ſo great an Ad- 
vantage (w), 


10 ont} © 


Laws particularly ordain'd, That their Maſters ' 
term d Civil, (a Poſſeſſion in Right though not 


This is certain, that if we lofe the poſſelli · 
on of any Thing elſe againſt our Will; as ſup- 
pole we drop a Thing by che way, the proper- 
ty doth not paſs from us, or accrue to the Find- 
er, 'till it appears that we abſolutely give it 
over for loſt; which is uſually underſtood by 
our ferbearing to ſearch or enquire after it. 
Hence, if a Man find ſomewhat which tis not 
probable the Owner ſhould voluntarily reject, 
he ought to give fair notice, that upon a juſt 
claim ic may be reaſſumed Bur if the Owner 
can't bediſcover'd, then'tis but right the Thing 
ſhould be kept by him that found it. Yet A 
lian (x) reports it as a Law ef the Stagir tes, 
& u ei wi M e; Take not up. what 


jon did not lay down. And elſewhere he tells us 


of the Biblians, That if they light upon an thing un 
their way, they never 144 it, unleſs they laid it 
there themſelves : To do centre Fs, ſay, is not 
to find, but to fteal, Amongſt Solomon's Laws 
there was one to the ſame purpoſe ; 4 
4 Ys & (L). And the Chineſe, in obedj- 
ence to the Docti ĩne of Confucius, exactly oh- 
ſerve the like ſcrupulous Nicety (a). The An- 
tient Jews, as Mr. Sclden informs (5), held that 
the Law of Deut. 2 . 1. belong'd to thoſe of 
their own Religion, not to a Gentile ; yet ſo as 
that if ſach a Beaſt were utterly 'relinguiſh'd by 
the Owner, it- became his who found it an 
took it into his poſſeſſion. They diſtinguiſh d 
likewiſe between thoſe Things which were 
matk d, and choſe which wereunmark'd. The 
latter they preſumed to be given over by the 
Proprietor, but not the former; unleſs he made 
expreſs and open Declaration to that purpoſe, 
So again, tliey thought it unlawful to keep the 
former, till they had been twice or ehcice puh. 
lickly cried, but not the Jatter. For which uſe 
there was a Scaffold erected in the Suburbsof 
Feruſalem, from which the Cryer made Procla- 
mation of loſt Goods. But in caſe they be- 
long'd toan Apoſtate, they did not look on 
themſelves -as bound to reſtore them. As for 
Things loſt by Gentiles, they judg'd it reaſona- 
ble to deliver them again to their Owners, only 
on this Conſideration, that by ſo kind and 
friendly a Treatment, they might purchaſe a 
like return of Humanity and Favour, Where- 
fore they concluded, that the Dominion of the 
Gentiles Goods did, by the Law of Nature, im- 
mediately expire, upon the loſs of them; but 
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* againſt. But if the Ground belong to another 
then the Finder ſeems engaged by his Conſci. 
ence, to enquire, at leaſt indirectly, of him 
concerning the Matter: Becauſe without tb 


it cannot certainly be known, but that the 
Money was laid there by the Maſter of the 


that the reſtitution of the ſame Goods depended 
wholly upon the force of Civil Conſtitutions. 
Which Falſe Opinion, as many others, flow'd 
from the Covetous Temper of that Nation, 
and from their extreme hatred and averſion to 


all che reſt of the World. 


XIII. Amongſt the Things in which che 
Dominion or Property is extinct, the Cyvilian, 
likewiſe reckon what they term Theſaurms, Trea- 
ſure-Trove, or Money found , the Owner of 
which is not known (c). If therefore a Man ei- 
ther on the account of Fear, or for the better 
defence and ſecurity ſhall have hid his Money 
in the Earth, ic doth not fall under this Name 
of a Chance Treaſtre ; and he that takes it, is 

uiley of Theft. As the Slave in Plautas's Au- 
Raume, that; carried off Buclion's Pot of Gold. 
But ſuch Caſual Treaſure as we firſt mention d, 

doth naturally, and without the particular in- 
terpolition of Civil Ordinances, paſs to the 
Finder; that is, to him who firſt. lays hands on 
ie, and removes it out of its place, Becauſe a 
Thing the Proprietor of which is undiſcover'd, 
is in Moral Eſtimation judg'd the ſame as if it 
were under no Property, or belonging to no 
Body, and conſequently is the Right of the 
firſt Occupant. On which Point, nevertheleſs, 
this Queſti n will ariſe, Whether a perſon living 
in a place where the Laws adjudge ſuch Things 
to him that finds them, is bound, for the making 
his Title good in Conſcience, to give publick 
notice of what he hath found, though it ſhould 
appear to have lain hid a very conſidere ble 
time? For if it proves to have been lately hid, 
we doubt not but ſuch a publick Diſcovery is 
always neceſſary. In the Caſe propoſed, it 
ſeems moſt reaſonable thus to determine. If a 
Man dig up Money in his own Ground, he is 
not in Conſcience obliged to diſcover his good 
Fortune, but may enjoy it in ſilence, till ſuch 
time as another of his own accord makes en- 
| quiry, and withal produceth probable Reaſons, 


oth of his hiding the Money at firſt, and of. 


his omitting to ſpeak about it till now. For 
here the former Owner from whom the Land 
or Tenement paſs'd to the preſent, (the Finder 
of the Treaſure,) cannot preſumed tohave 
knowingly left a Secret Store in aplace,which 
he alienated and conveyed from himſelf. A- 
gain, he who hath hid any ſuch Treaſure in 
another's Ground without acquainting the 
Lord of the Soil, is judg'd to have ſl ipt his Op- 
portunity, and neglected his means l claimin 
and ſecuring it ; finge there was at firſt g 
reaſon for him to. fear leſt ic ſhould fall into 
other hands, whigh be ought to have provided 
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Place, only for the greater ſecurity, or b 


ſome perſons elſe with his privity and con- 


ſent. 


But as for Poſitive Laws, we find them in 
different Countries, very various on this point. 
(4) Plato orders, (e) That neither Treaſure „ n 
any kind of Loft Goods ſhall belong to the Finds 
but that the Oracle ſhall be conſulted in order to th 
diſpoſal of tbem. Which, without doubt, wg 


too ſcrupulous a Superſtition 5 ſomewhat like 


the Humour of Chiungry the Chineſe Philoſopher, 
who, as Martiniu obſerves, (f) Held it uni. 
ful totouch 4 thing that was ſupected, either tor 


in it ſelf evi 


v or to have proceeded from evil an 


unjuſt Men: For which Reaſon be refus'd to duil 
in bis Father's Hauſe, believing the Builders to have 
been wicked Perſons ; nor would take bis Meat frm 
the bands of bu Parents or Brethren, fearing i 
might be ill gotten, It ſeems to have been the 
Law of the Fews, That Treaſure found ſhould 
paſs to the Owner of the Land, as is gather'd 
from Mart. 13. 44. (g) Spartian mentions a 
Decree of the Emperor Adrian to this purpoſe; 
That if a Man found Money in bis 0wn Land, be 
ſhould enjoy it all himſelf 3 if in anothers, be ſhould 
reſtore it ro the Owner of the Soil; if in a Place 
that belong d to the Publick, one Moiety ſhould goto 
himſelf, and the other to the Treaſury, We read 
a Story of Atticus, Herod's Father, That light 
ing upon a vaſtTreaſure in his Houſe, he wrote 
to Nerva, deſiring to know his Pleaſure about 
diſpoſing of it; the Emperor return d no other 
Direction than this, Urere que inveni#ti, Ul 
what you bave found. And when Attica in 3 
ſecond Letter complain'd, That the Sum wa: tw 
great for his Occaſions, and quite overloaded bm, 
Nervs anſwered, Abutere invento quando tuumeſt; 
Why e en abuſe it, and fince Fortune hath made - 


your 0Wn, 


th 


pollonius, (i) in a Contention about this 


rata 


er rid of it bow you can. (h.) Phi- 


Point between the Buyer and the Seller of a 
F ield, orders 
the beſt Man of the Two? An Expedien 
which can never paſsinto a General Rule. 


XIV. The Roman Lawyers, to the Clak of 
Things acquired by Occupancy, add farth®, 
the Goods of Enemies (E. For the right un- 
derſtanding of which, we are to know, that 
by a State of War, as all other Peaceful Righs 
are interrupted, ſo Dominion thus far 1-1! 


t 


uiry to be made, Which ua 
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Tea, with regard to the Adverſe Party, as 


hat we are no longer obliged to abſtain from 


| »ns, than the Rules of Humanity 
. us. In War therefore the 
Goods of one Party, in reſpet of the other, 
ace tender d. as it were, void of Dominion: 
Not that Men do by virtue of the Rigb: of 
War ceaſe to be Proprietors of what was before 
their own, but becauſe their Propriety 15 no 
Bar againſt the Enemies Claim, who may ſeize 
and carry away all for his own uſe. As the 


| bare taking hold of a Thing which lay void, is 


zent ground for Dominion. Though in- 
in the Caſc of War, thoſe who come to 
make uſe of this Claim, and to take a violent 
poſſ:fſion, may very juſtly be reſiſted and re- 
ald with equal Violence; as wee ſee in day- 
0 practice. We may cherefote obſerve, That 
the Dominion of Things taken in War doth 
then at length gainirs full ſtrength and validity, 


when the perſon from whom they were taken, 


renounceth his Pretenſions to them, by con- 
ting to a Peace. i 
RAE And what is very particular, this 
Violent Seiſure, in a Hoſtile Method, may 
likewiſe entitle us to a Sovereignty over Men: 
Whereas otherwiſe, Men do not come under 
the Object of Occupancy, whether ſubject to 
a Lord, or enjoying their Natural Freedom 
excepting only that one Antient Caſe of Ex- 
poſed Infants (I), who belong d to thoſe chat 
found and preſerv'd them. For Liberty, as 
well as all other Rights, is attended with this 
Effe2, that it cannot paſs without my conſent, 
imo the power of any other Man beſides an E 
nemy. But now Occupancy in thoſe Things 
which are capable of ic, ſuppoſeth no conſent; 
but to the completion of it, theſe Two Points 


only are 452 ; Firf, The Act of the Oc- 


cupant, in ſeizing on ſuch Things; and Se- 
condy, The abſence of all Right on che part of 
che Objects, which might elſe hinder them 
from being acquired by chis means. Hence 
when upon the 1 70 of a Man who hath 
no Heir to ſucceed him, either by Teſtament, 


or by Law, all choſe Ki. die with him 


LET 8 


whilſt he tells us, That in Things which 
no Body, 
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which he held over Things, or Perſons, the 
Things paſs to the next Occupant , but the 
perſons recover their Natural Liberty. For we 
can hardly imagine, that there was ever one 
Inſtance of a Wretch fo baſely low-ſpirited, as 
that he would- voluntarily deſert his Freedom, 
and as it were, give it up to any one that would 
accept of the Reſignation. Should Men in this 
Caſe, be never ſo much inclin'd to continue 
in a Servile Condition, yet, at leaſt, they will 
reſerve to themſelves the power of chuſing their 
own Maſter. 

Indeed Grotivs (n) ſeems to reckon Sove- 
reignty amongſt the Objects of Occupancy; 
| long 16 
there are two Rights which may be in this 
manner - acquired , Sovereignty, and Dominion ai 
diſtmguiſh'd from Sovereignty. But this Aſſerti- 
on muſt be explain d with great caution an 
dexterity. For Sovereignty in Proper Speech 
is applied only to Men; which except in War, 
and in the Caſe but now mention d, cannot 
be obtain d by Occupancy : Becauſe he who 
is not Anothers, is not therefore No Body but 
His Own. But we improperly uſe the Term 
of Soverelgncy, in ſpeaking of Places or Ter- 
ritories ; for then the Effect of it is only this, 
Thar no one can fix in ſuch a place without 
the Sovereign's Conſent ; and they who 
come to ſojourn there only for a time, are 
during that ſpace obliged to acknowledge his 


Jutiſdiction. 


But now this guy is really nothing 
elſe but the Effect of that Dominion or 
Property which was before eftabliſh'd over 
the Place, and includes a Power and Com- 
mand over Mz», indirectly, and by conſe- 
quence. Becauſe what is Mine, none can 
take to his own Uſe, without my leave: 
And he that enters a Place belonging to 
me , is fo far at leaſt under my Rule and 
eee. as oy, y binder him from 
endamaging my minion , of m 

vide that my Right over the Place ul — 
ſuffer on his account. e A 


[1 Vit, gutter de Cive, c. 5 Sec. 4. 
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0 F Acceſſons, or Additional Improvements , and bow they are 


acquired. 


OST of thoſe Things which are ſub- 

ject to the Dominion of Men, have this 
Common Affection, That they do not always 
continue in the ſame State, but abound with 
great variety of Increaſe, Some of them ſwell 
their Inward Subſtance to larger Dimenſions, 
ſome receive External Improvements ; others 
are attended with ſeveral Fruits and Advanta- 
ges of a different kind from themſelves; many 
riſe very conſiderably in value, from the Faſhi. 
on and Figure which Human Induſtry hath put 
upon them. All theſe additional Profits may 
be compriſed under the General Term of Acce/- 
ſons, and will, for the moſt part, fall under 
one of theſe Two Claſſes : Thoſe which pro- 
ceed purely from the Nature of the Things, 
without the aſſiſtance of any Human Act; 
and thoſe which the Labour and Diligence 
of Men, doth either wholly or in part pro- 
cure. 

II. *Tis a General Rule in this Caſe, that 
whoever is Owner of a Thing, to him like- 
wiſe belong the Ace ion of it: Which evident- 
ly flows from the very Nature of Property, 
and from the End for which it was firſt intro- 
duc'd ; inaſmuch as the poſſeſſion of many 
Things would be vain and uſeleſs, ſhould the 
| Fruits of them accrue to others; and the Com- 
mon Peace of Mankind would be very little 
promoted, if other perſons might challenge 
theſe Improvements wich the ſame Right and 
Tutle as the Proprietor · of the Subſtance to which 
they adhere, It is needleſs therefore to derive 
the Dominion of Yeeeſſions from the Title of a 
Feipned Occupancy , by which we ſhould ſeem 
through the intervention of aThing belonging 
to us, to take poſſeſſion of any after. improve- 
ment; or by virtue of which, a Thing already 


our own, ſhould be ſuppoſed, on account of 


its preeminence, to make ſome other Inferior 
Thing cleave to it, asan Appendange. 

III. The Increments, Multiplications, and 
Profits of any kind of Things are uſually ſtiled 
Fruits ; except that the increaſe of Animals 
hath che peculiar Name of Fei, or the Breed. 
Huits are moſt commonly divided into thoſeof 


which the Thing it ſelf is the proper Cauſe 


and Original, and thoſe of which it is only the 
Occaſion. The former are called Natural ; the 


latter Legal or Civil. Amongſt the Natural 
ſome ariſe from the bare Operation of Nature, 
without the Culture or Labour of Men: In 
others, we aſſiſt Nature's Strength, and render 
her more kind and fertile by our own pains 
whether in a greater or a leſſer proportion: 
On which account theſe are wont likewiſe to 
be term'd, The Fruits of Induſtry. As for Civil 
Fruits, we ſee Inſtances of them in Lai, Hi: 
Carriage, and the like. Tis obſervable, tha 
Fruits of the former kind, ſo long as they are 
not ſeparated from the Thing whence they 
proceed, are look'd on as parts of it; () but 
when ſeparated, they are conſider d as diltin& 
Beings : But both kinds agree in this; That 
they belong to him who is Maſter of the Thing 
from which they flow. | 

IV. As for the Breed of Animals, it bath 
been generally determin'd , That they ſhould 
follow the Venter, and ſo ſhould belong tothe 
Owner of the Female, not of the Male; (o) 
not only for this Reaſon, becauſe the Male is 
for che moſt part unknown, but likewiſe, be- 
cauſe the Young was once a part of the Female, 
as it never was of che Male; and becauſe 
what the former contributes to the Birth, is 
much more conſiderable , than what proceeds 
from the latter ; though we ſhould allow them 
to be equal, when look d on barely as Natural 
Cauſes: For the Queſtion here is not whether 
the Exiſtence of the Calf is to be aſcribed more 
to the Cow, or to the Bull, but whether the 
Calf belongs rather to the Proprietor of one 
than of the other. Now the Male is obliged 
to little trouble, ſo that his Service in this re- 
ſpect brings very little or no damage to the 
Owner : But the Female whilſt ſhe carries her 
Burthen, is almoſt uſeleſs to all other purpoſes, 
and beſides requires, at this time, more than 
ordinary Care and Charge in the keeping: 
Therefore, at leaſt, the Owner of the Male 
cannot pretend to ſo much Merit as the Owner 
of the Female: Eſpecially, ſince one Site i 
ſufficient for a great number of Breeders. let 
in caſe a Man keeps Males purely for this Ule, 
x but juſt he ſhould receive ſome Con- 
fideration from others who ſhall deſire to ein- 


ploy them (p). 
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V. Ic is likewiſe a Common Rule, that 
Things planted: or ſold ſnall go with the Soil; 


becauſe they are not only nourith'd by it, but 


wing into a moſt ſtrict Union, are made, 
— —_ parts of the ſame Body. For which 
Reaſon it is farther required, chat they ſhall 
have taken root ; they belonging till then to 
their firſt Owner. Yet Grorius is of opinion, 
That this A ppointment* proceeds only from Paſit ive, 
and not from Natural Law; (ince the nouriſhment 
of a Thing already exiſtent being no more i ban a part 
of that Thing, the Lord of the Soil can only pretend 
106 part in the Right over it; which naturally ſpeak- 


ig, cannot rake away the Right of him who own d 


the Seed, the Plan, or the Tree: And therefore in 
this Caſe the Thing muſt be beld in Common by them 
lab. But notwith{tanding what is thus ob- 
jedled, the Roman Laws in giving the former 
Judgment, went on very good Reaſon. For 
chey did not hereby deſign chat the Owner of 
the Seed, the Plant, or the Tree, provided he 
ated with Honeſt Intention, ſhould ſuffer an 
utterloſs; nor do they forbid but that the Two 
Proprietors may, if they pleaſe, hold the Thing 
henceforth in common, according as the uſe 
and benefit of the Ground cn the one fide, 
and the Worth and Excellency of the Plant on 
the other ſide, ſhall aſſign them their fix d pro- 
portions. But becauſe they would compel no 
Man to hold on in a Common Poſſeſſion 
2paigſt his Will, and becauſe ſuch Things as 
theſe are incapable of Diviſion, therefore they 
take the Queſtion to be, whether it will not 
be more equitable to aſſign the whole Thing 
to one of the Two Proprietors, with this Bur- 
then, That be ſhall be oblig d to pay the other 
the value of what he receives from him ? Now 
here, ſince ic happens moſt frequently, that 
the Things we ſpeak of being cloſely knit and 
faſten d to the Earth about them, cannot con- 
veniently"be tranſplanted, or be any way pre- 
ſerv'd out of their place, it was thought fit co 
ardain in general, that Things ſec or fown 
ſhould go with the Soil; yet ſo, as that the 
Lord of che Soil ſhall ſatistie the other Party for 
his Seed, or his Plant, in caſe he ated like 
an Hongſt Man. Yet if a perſon fows my 
Field with a meaner Grain, when 1 defign'd 
it for one more generous, here I don't ſeem 
oblig d ſo much as topay him for the Seed; ir 
being really a damage to me, that my Ground 
b like to afford ſo ignoble a Crop. But ſhould 
the Plants admit of being removed, eſpecially 
if chey be more in value than the uſe of the 


1 . r 


Soil amounts to, it would, no doubt, he equita- 
ble that the Owner of the Plants ſhould be al- 
low'd to take them away, only paying the 
other for the uſe of his Ground (40. 

VI. Moſt of what hath been here offer'd 
may likewiſe be applied to the Caſe of Build- 
ings, raiſed either on the Ground, or out of 
the Materials of other Men. Indeed if the 
Structure be movable, tis certain the Lord of 
the Sail can claim no Righr to it; provi 
it be remov'd, and ſatisfaction made him to 
the value of what his Ground ſuffer'd by it (r.) 
If another builds a Houſe with my Materials, 
it is commonly beſt for me to receive the Va- 
lue rather than the Things themſelves ; ſince 
what is thus fitted co one Building, will not 
ſerve again for the like Uſe. Butif the Mate- 
rials are not prejudic'd by being thus applied; 
and I have occalion for them, and cannot 
conveniently furniſh my ſelf with other of the 
ſame kind, then I ought in Equity tobe a!low'd 
the priviledge of ſeizing them for my own Ser- 
vice, And though this is forbidden by the 
Laws of the Twelve Tables, yet they relieve 
the Owner of the Materials another way, by 

ranting him an 4: for double their Value. 
£ Caſe a Man builds with his own Materials 
upon Anather s Ground, if he knew. what he 
did, its ſeems hardly poſſible but that he muſt 
have had a Diſhoneſt Deſign; and it being 


. preſum'd that he purpoſed to ſteal the Ground, 


the Owner. of it doth not ſeem obliged to pay 
the Price of the Materials, or the Hire of the 
arkmenz or to permit the other Party to pull 
down, and carry off what he brought thither. 
[s] If there was noKnavery in the Deſign, and 
the Building cannot be removed without being 
utterly demoliſh'd, the Roman Laws Enact, 
That it ſhall go alang with the Soil; yet ſo, as that 
m caſe the Builder be in Actual Poſſeſſion, the Lord 
of the Soil ſhall pay tbe Price of the Materials, and 
the Expeuce of theWork[t]; For though the Pile 
which js raiſed be for the moſt part of greater 
12 than * 1 - er on which it 
8, yet they judg'd it inconvenient, that 
an Immovable Thing ſbould cleave as an Ap- 
pendage to another, which, at leaſt if taken 
to pieces, i movable. Let ſtill, if che Owner 
of the Ground can conveniently be without 
the Spot on which the being is erected, and 
2 | 150 well N Jon vidipg. ir ſelf, ie 
eems molt r able that upon zeceiving the 
Worth of his Ground, he — 5 the 
Building to be enjoyed by the other (]. 
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VII. But when the Roman Lawyers extend 
this Rule, That Things built and ſown ſball go with 
the Soil toPapers — patchmentsſ w],we cannot 
ſubſcribe to theit Opinion. As if when I with 
2 good and honeſt Intention have wrote ſome- 
what on another Man's Paper , I muſt be 
obliged immediately to reſign it to him, only 
receiving ſome Conſideration for my Pains in 
Writing. But rather, ſince commonly, the 
Writing is of mote Worth than the Paper, tis 
much the faireſt Method, that the other ſhall 
reſt ſatisfy d with being paid for his Paper: E- 
ſpecially, if we reflect on what ſome have ad- 
ded, not without Reaſon; That Paper bein 
uſed, doth, as it were, die, and periſh ; an 
that therefore Writing is of a quite different 
hature from Building. For the true and pro- 
per Eſſence of Paper ſeems to remain no long- 
er than it continues clean and fair, capable of 
admitting any Characters. When *cis once 
fill'd , it paſſeth into the Name of a Book, a 
Letter, a Roll, or the like. Therefore Writ- 
ten Paper, is in this reſpect, loſt and dead to 
me, that I have no longer the power of com- 
mitting to it what I pleaſe. And hence, if I 
do bur receive the value of it, I have no cauſe 
to complain, ſince I can furniſn my ſelf with 
— , Which will ſerve my Occaſions as 
well. 
VIII. They are more in the Right, when 
they determine, that the Table ſhall go alon 
with the Pickure; the latter being uſually o 
far greater value than the former; and it being 
eaſy for a Man to part with fo Common a 
Thing, upon receiving its Price. Yet this ve- 
ty Reaſon ſhews, that in ſome Caſes Equity 
will direct a contrary deciſion. As ſuppoſe a 
Vulgar Dawber, whoſe Skill never carried him 
beyond a Sign-Poſt, ſnonld have laid his Vile 
Colouring upon ſome Precious Wood, which 
we ſhould gladly reſcue as ſoon as poſſible 
from the Injury it ſuffer'd : Or if ſome awkard 
Figures ſhould be cut in Places of Gold or Sil- 
ver, or in Pearls and Gems. As it would be 
an unparallell'd Impudence for a Raſcal that 
rubs his Bruſh upon my Walls, on that account 
to claim my Houſe : Nay, farther, fince this 
Labour was perform'd purely for his own Hu- 
mour, he can hardly require to be paid for the 
Work, unleſs perchance the Owner of the 
Houſe be in ſo good Circumſtances, as that 
we may think he would willingly have put him- 
felf to ſuch an Expence [ x]. | 
IX. The fame Lawyers declare, that Pærple 
applied to, or engrafted on anothers Garment, 
ſhall go with the Garment, however the for- 


mer may exceed the Value of the latter. Now 


this may be underſtood two ways; either that 
a perſon ſhall interweave amongſt his own Vi- 
ler Thread ſome _—_— Yarn belonging to 
Another, or that he fit Anothers Purple 


Cloath to his own Garment. In the former 
Caſe there is ſcarce the leaſt doubt but that 
the Cloath thus made ought to be adjudg d to 
the Owner of the Purple. For that without 
which anothec Thing cannot exiſt, and which 
is, as it were, the Natural Ground to ſupport 
and uphold it, is not always to be look'd ona; 
an Acceſſion to that other Thing ; but we onght 
by all means to take the value of each Thing 
into the Account; fo that if they are equal in 
all other reſpects, that which is more precious 
ſhall draw to it that which is leſs. Indeed if 
we ſpeak of the Phyſical Concomitancy ot 
adherence of Things, it is neceſſary that Thing 
ſhould go along with another which cannot 
be without the other; or that the 4djur# ſhall 
follow the Subject. But in aſſigning the Pro. 
perty of Things, where we are chiefly to con- 
ſider the Pric: and the Uſe of them, and how 
eaſily a perſon may bear the want of ſuch or 
ſuch a part of his Poſſeſſions; this Reaſon can- 
not always prevail. - þ 

As for what Grotizs () affirms in this Mat. 
ter, That for the greater part toſwahow up the If, 
1 natural only in Fatt not in Right 5 we allow it 
under the following Senſe. In Fact what is 
ſtronger may draw to it ſelf what is weaker; 
but 'tis but alway Rg ful or Juſt, that a ſtrong 
Man ſhould carry off the Goods of his weaker 
Neighbours; or that a perſon ſhould loſe a 
Thing of his own which is leſs, if it happen to 
be join'd with ſomewhat of another's which 
is greater. For he who hath but the Twenii- 
eth part in a Field, is as much a Lord and Pro- 
prietor, as he who hath the other Nineteen, 
But indeed the Queſtion we ate now upon is 
not ſtrictly, whether he who hath the greater 
part in a Thing, ought on that Score to gain 
the leſs; but what Expedient may be found out 
to decide the Buſineſs, in caſe Two Perſons 
happen to be Joint Proprietors of a Thing, 
which they are either unable or unwilling to 
hold in Common, or to divide. Now here 
certainly the entire Thing ought to be adjudg d 
to one of the Parties upon Condition that he 
ſatisfy the other to the Value of his Share. 
And which of the Two Perſons ought, in chis 
Caſe, to carry the whole Thing, is to he deter- 
min d from the price and excellency of one 
Share above the other, and from conſidering 
which of the Men is in the greateſt want ot 
that for which they conteſt, Thus ſuppoſe a 
Man to have us'd my Purple in a Garment for 
himſelf, though poſſibly the Purple be of 
much greater value, yer 'twill be my bell way 
to leave him his Garment ſafe and whole, upon 
receiving Satisfaction: For ſhould the Gar- 
ment be taken to pieces, the other Party 
muſt needs be endamaged ; and whcre s »7 
advantage in receiving my (loth when rcdu- 
ced to Rags ? And as for the whole Garment, 
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being already fitted to the Body of another, 
3 diſproportion'd and unſerviceable 
ſot mine So indeed, in all the Compaſs of 
his Subject, it is more eaſy to judge what's fit 
and equitable from the conſideration of 
partieular Cafes, than from any General De- 


** As for Specification, or the turning a Thing 
into ſuch a Form or Shape, we are firſt of all to 
obſerve, that it cannot ſtrictly and property be 
ranked amongſt che Originary Ways of Acqui- 
ſition: For ſince in the Courfe of Nature no- 
thing can be made but out of ſome Matter be 
fore exiſting, we ovght to enquire whoſe that 
Matter is. If it were our own, then upon the 
introducing of a new Shape, our Dominion ſtill 
continues. If it were no Bodies, then we 
fond obtain the Dominion of it by the preſent 
AR of Occupzncy : But if it were anothers, 
then the Queſtion lies, Whether 'tis now to be 
adjudged to the Owner of the Matter, or to the 
Author of the Form ? On which Point the old 
Maſters of the Roman Law being divided, at 


length they came to this middle Reſolution ; 


That if the Form could be reduc'd to the firſt 
Rude Maſs, then the Thing ſhould go to the 
Owner of the Matter; if not, to him who 
gwe it the New Shape and Figure. Some have 
thought this Diſtinction to be founded on moſt 
evident Reaſon ; Becauſe, ſay they, when the 
cannot be thus un- made, the Thing ſeems to 
lave utterly periſhed, and ſome New Being to have 
riſen in its place: Wherefore it ought, in this Caſe, to 
be adjudged to bim who cauſed it to exiſt under this 
New Form : Whereas, when the Figure may be re- 
duc d to the fit Lump, then the Thing is ſuppos d till 
fs exiſt, and not to hade periſhed at the arrival of 
the New Form, and conſequentiy not to bave chavg'd 
's Owner, Others, on the contrary, are of opi- 


nion, That the whole Buſineſs turns on this Iſ- 


ſue, which of the Two, the Matter or the Form 
s higheſt in Value (29. In our Judgment, nei- 
ther of theſe Determinations, can with Equity 
be applied to all Cafes ; but the other Particu- 
lar Circumſtances ought likewiſe to come under 


Conſideration and Regard. Thus ſuppoſe a 


Man hath made Oyl, Wine, or Bread out of 
my Grapes, Olives, and Corn, or hath taken 
my Honey and Wine to mix in a Compound 
Liquor, why ſhould he have a Right to the 
Forms thusproduced rather than I, only becauſe 
they cannot be reſtor'd to their Original Mat- 
ter? Therefore if the Things of which we are 
ſpeaking, will admit of Diviſion, they ought to 
be parted according to the Value of the Matter, 
or the Labour in working out the Form. Yet 
in caſe the Owner of the Matter hath occaſion 
to enjoy the Thing Entire, we think that his 

aim ought on all accounts to be preferr'd to 
that of the Faſhioner. Thus, if a Man caſts or 


i 
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ſhapes a Work out of anothers Metal, where 
the Form is much more precions than the Mat- 
ter, tis but fair that however capable the Thing 
is of being brought back to its Principles, yet it 
ſhould be left in the poſſeſſion of the Faſhioner; 
provided he either reſtore the like Metal in 
Quantity and Kind, or pay the juſt value of ity 
But a contrary deciſion ſeems moſt reaſonable, 
if I had delign'd that Metal for the very ſame 
Work, of which I ſtand in great neceſſity, and 
cannot procure New Mecal for that purpoſe. 
For here Equity will favour the Owner of the 
Matter, though the Form or Make ſhould, per- 
chance, far excel in value. og 
Others conceive, that in the Caſe before ts, 

we ought farther to enquire, whether the power 
which the Matter had to receive a particular 
Form was near, or remote: Tf the Former, they 
think the Owner of the Matter ought to be 
preferr'd; if the Latter, the Faſhioner . For In- 
ſtance, That if a Ship be thus made out of the 
plain Wood belonging to another, then it ſhall 

o to the Builder; but if the Timber were be- 
ore fitted and prepared for the building a Ship, 
then che Ship ſhall go to him who own'd the 
Timber. That, if a Man works my Hool into a 
Garment for himſelf, he ſhall keep it when he 
hath done; but if he cuts a Coat our of my 
Cloath, I have a Right to challenge the Coat, 
and to refuſe any Equivalent: That, a Mcdicinal 
Compoſition, if the Ingredients were before 
perfected and prepared, ſhall go to the Owner 
of thoſe Ingredients ; if not, io the Author of 
the Compoſition. But neither will this Diſtin- 
ion alone be always agreeable to the Rule 
Equity: For if I hold any fuch Matter in my 
poſſeſſion, whether rude and unwrought, or 
whether fitted and diſpoſed to receive a Form, 
which I either keep for ſale, or ee have in ſuch 
abundance, as to be till furniſh'd for my own 
Occaſions, there's no reafon why I ſhould not 
leave fuch a Thing to the Faſhioner of it, upon 
his refunding the Price of the ſaid Matter. But 
if Thave deſign'd any quantity of Matter to my 
own particular Uſe, and have no Convenience 
of procuring the like, then the Want which 1 
am in turns the favour of che Sentence on my 
ſide, though perhaps the Matrer was only in po- 
tentiũ remotd, had only a diſtant capacity, not aan 
immediate fitneſs for this Work [a]. Nay, tho 
a Man ſhould frame a Thing partly out of his 
own Matter, and partly out of another's, yet 
even this doth not in all Caſes make it indubita- 
bly certain, that the Thing ought to be aflign'd 
to him that made ic, on this Reaſon; Becauſe 
the Shape and Figure is not only owing to his 
Pains, but he likewiſe contributed part of the 
Matter: For, it may be, his pains were of little 
worth, and likewiſe his part of the Matter in- 
conſiderable, ſo that the Matter belonging to 
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the other perſon exceeds both. And again, 
there are ſome Things which take up ſuch a 
certain quantity of Matter; fo that in any de- 
greeto leſſen ir, renders it unſerviceable, if not 
abſolutely, yet however to that particular De- 
| ſign. In this Caſe Judgment is to be given for 
him who ſtands moſt in need of the Thing thus 
framed. 5 IE MT! 
As for what remains, Grotim's Aſſertion [Y] is 
univerſally true, That ſince Things conſiſt of Mat- 
ter and Form, as their Conſtituent Parts, if the Mat- 
ter belong to one, and the Form to another, there na- 
rurally follows s Community to each according to their 
reſpeltive Proportions : Fuſt as a whole Body compo- 
ſed by the mixture of two parcels of Matter of the 
fame kind, is common to the tuo Owners [cl. But 
when a Thing can neither conveniently be held in com- 
mon, nor divided, then eitber Poſitive Laws or Equi- 
ty muſt determine which Party ſhall reſign the Whole 
10 the other, upon receiving the Value of his Share. 
[d] It is {till in all Caſes to be enquired, Whe- 
ther the perſon who beſtows a Shape on Ano- 
ther's Matter, doth it with an Honeſt or with a 
Diſhoneſt Deſign ? For he who acts thus out of 
a Knaviſh Principle, can by no means pretend 
that the Thing belongs to him rather than tothe 
Owner of the Matter, though all the former 
Reaſons ſhould concur ; that is, though the Fi- 
gure ſhould be the moſt valuable, though the 
Matter ſhould, as it were, be loſt and ſwallow'd 
upin the Work, and though he ſhould be in ve- 
ry great want of what he had thus compacted. 
For the greater part of the Two doth not draw 
to it {elf the leſs, barely by its own virtue, or on 
its own account; but there is required farther 
ſame probable Ground and Plea in, the Owner 
of that part which exceeds, on which he may 
build his Claim. Hence, if a Man out of wil- 
ful and deſign'd Fraud, puts a new Shape on 
my Matter, that he may by this means rob me 
of it, he neither gains any Right over the Mat- 
ter by this AR, nor can demand of me a Rewird 
for his Labour, any more than a Thief who digs 
through my Walls can deſire to be paid for his 
great Trouble in making a New Door into my 
Houſe; or than one that breaks an Impoſthume 
otherwiſe incurable, with a Blow that he de- 
ſign'd for my Death; or than Autolycas could 
have ask'd a price for painting the Horſes which 
he ficſt ſtole. And all this doth not proceed 
from any Poſitive Conſtitutions, but from the 
very dictate and appointment of NatucalReaſon 
though Nature doth not determine any particu- 
lar Penalty in che Cafe. For, to have exerciſed 
\ ſuch a Villany gratu, is not properly a Puniſh- 
ment: And, on the other hand, tis moſt juſt 
and reaſonable, that I ſhould not be obliged to 
pay a Man Wages for endeavouring to do me a 
Mi chief le. 


1 — 


XI. What the Ancient and Modern | 
have ſo laboriouſly deliver'd 2 
ment by Rivers, depends, for the moſt part 44 
ſo much on any Conſtant and Natural Reaſon 
as on the Foſitive Ordinances of particular Nat. 
ons: And therefore we may be allow d to of: 
more brevity on this Subject. l 

The Two Chief Enquir ies made in the Caf. 
before us, are, Firſt, Whether the River, by tha 
ſecretly forſaking their Banks, do add to the Lominin 
of whole Territories? And Secondly, Whether 11, 
improve in the lile manner, Private Eflac; ?? 

The Former Queſtion is of greater moment 
inaſmuch as it may often prove the occaſion of 
great Controverſies between Nations ; it bein 
uſual for Rivers to lie as the Common Boundz. 
riesof different States. Now when ſuch a River 
hath any way alter'd it's Courſe, the Point in 
diſpute is, Whetber the Limits of the Seignicries are 
likewiſe chang'd, and whether the Additional Lind 
goes to them whoſe Banks it augments? Here we 
are firſt of all to ſuppoſe a diſtinction between 
ſuch Lands as are limited, or encompaſs d with 
Artificial Bounds, (with which we may reckon 
thoſe that are parcell d out by Meaſute ; as by 
the number of Acres, being, as to the preſent 
buſinels, the ſame,) and ſuch as are naturally 
fenced againſt Invaders, with the Boundaries of 
Rivers or Mountains, After this we are to en. 
quire, Whether the Neighbouring People of the 

Two Oppoſite States lefe the River between 
them, void of Particular Dominion , and 
Common to the Uſe of Both; or whether they 
= to fix their Reſpective Limits in the midlt 
of it, ſo that half ſhould belong to one People, 
and half to the other? And Laſtly, Tis to be 
conſider'd, Whether the whole River belong to 
one People, ſo that the Limits of their Domi- 
nions reach to the Bark of their Neighbours? 
If then both the States have Lands bounded in 
the manner fi ſt deſcribed, by Artificial Enclo- 
ſure's or by Meaſure, which immediacely touch 
each other, without any Void Space berween, 
though the River ſhould change its Courſe, yer 
the Territories will remain of the ſame Extent: 

Nor can there here be any room for the Caſe 
before us, ſince whatever Space ſhould thus hap. 
pen to be left, already belongs to one or to the 
other State. If the River in the middle were 
lefr Void and Common, then the Ground added 
to the Bank or the little Iſlets which ſtart up, 
ſhall go to thoſe who ficſt take them into poſlel- 
ſion: Yet 'tis moſt convenient, that both the 
Former, and the Latter ſhould be ſeiz d by that 

People to whoſe Banks they are moſt nearly 
ſeated. If the whole River belong to a ſingle 

State, the Iſlets riſing in it ſhall belong to the 

ſame Stare only ; but as for what is gotten from 

the River by the oppoſite Banks, it ſeems molt 
reaſonable that it ſhould belong entirely to the 


— 
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le. But it moſt commonly happens, 
** . agreeable, that the Lands reaching 
0 the Stream on each ſide, are ſuppoſcd to be 
ſenc d only with theſe Natural Bounds ; and that 
conſequently, the end of each Lominion is to 
be conceiv'd in the midſt of the Channel: For 
here the Water, as it plainly ſeparates and di- 
ſtingaiſherh the reſpective Lordſhips, ſo it affords 
to each County a kind of Natural Bulwark. 
Yet {till ic is requiſite in this Caſe, that the Ri- 
yer do not, as it were make a Common Cu- 
om of drowning its Banks, and of cutting it 


(-If out a new Channel every Year. When 


therefore two Neighbouring Nations poſſeſs 
Lands thus bounded by Nature, (which in a 
doubtful Caſe is always preſumed) the River by 
gradually changing its Current, changeth like- 
wiſe the Limits of the Dominions, and whatever 
addition it makes to either ſide, belongs to thoſe 
on whoſe Banks it fails ; provided, that this al- 
teration be made by ſmall degrees, and that the 
River do not at one ſudden Rupture, forſake its 
Channel, and force a new way. For the gain- 
ing or loſing of Inſenſible Parts, or any ſuch 
Change as entirely leaves the old Shape and Fi- 
gure, ſuffers a Thing to remain, in all appear- 
ance, the ſame as it was. And the conveniency 
of a Natural Boundary, is too great to be ſlight. 
ed and forſaken upon a ſmall Damage. But if 
a River, deſerting the Channel it once fill d, ſhall 
have broke up another Paſſage for its whole Cur- 
rent ; and the People through whoſe Lands it 
now rpns, do not think the advantage of a Na- 
tural Boundary to be of ſo great conſequence, 
as that for the ſake of it they ſhould reſign fo 
conſiderable a part of their Territory, then the 
Borders ſhall continue as before, in the middle 
of the forſaken Channel. For as a Stone isus'd 
for a Boundary, not on the account of its Na- 
ture, but of its particular Poſition ; ſo a River 
concludes and ſeparates different Counties, not 
in its vulgar notion, as tis a Bulk of Water ga- 
ther'd from certain Fountains and Rivulets, and 
from other Streams of note and ſize, and then 
diſtinguiſn'd by a particular Name; but as it 
runs in ſuch a Channel, and hath ſuch Banks to 
encompaſs and confine it (f.) 

XII. As to the Lands of Private Perſons in 
thisCaſe, we are of Opinion ic ought firſt to be 
conſider d, whether the River on which ſuch 
2 particular Eſtate happens to lie, divides the 
Territories of Two dittin&t Governments, or 
whether it only paſſeth through the Dominions 
of one: And then, whether the River be Pub- 
lick or Private. In the former Caſe ie depends 
abſolutely on the pleaſure of the Government, 
either to leave ſuch Increments in private hands, 
or to challenge them for the Common. For at 


enerally happen'd, that ſuch or fuch a 


ficſt it 
People ſeiz d on this or that Tract of Land by 


the Great, and afterwards parcell'd out to each 
Man a particular Poſſeſſion in it, uſually con- 
tain d under a certain and definite Meaſure. f 
therefore what remain'd of the Territory after 
this allotment to Private Perſons, was ſtill the 
Publick Poſſeſſion of the State; ſo whatever 
happens to be added to any particular ſha re. is 
likewiſe ſuppos d to accrue to the Publick. Yet 
inaſmuch as the adjoining Fields frequently ſuf- 
fer great Damages from the Rivers by Floods, 
and becauſe the Increments we are ſpeaking of, 
advancing by ſlow degrees, ſeem to be of little 
conſequence to the Publick Revenue; therefore 
many Governments have thought it a reaſonable 
Favour and Bounty, to grant theſe Improve» 
ments to the perſons on whoſe Lands they hap- 
pen to fall. And there is the more Equity in 
this Conſtitution, in caſe the reſpective perſons 
are wont to keep up the Banks at their own 
Charge. This Rigbt is preſum'd to accompany 
any piece of Land aſſign d to a Private Perſon; 
not by any determinate meaſure, but in grols j 
though perchance in the formal delivery of ic 
ſome kind of Meaſure might be exprefs'd: (g 
And tis the ſame Caſe, when in aſſigning the 
Bounds of any Land, the Neighbouring River is 
mention'd at large. But if this Increment be 
very conſiderable, and far exceeding the meaſure 
of the Private Poſſeſſion, then it ſhall be ad- 
judg'd to belong to the Community. As for 
the Iſlets which ariſe, theſe no ptivate Man can 
claim to himſelf, without the expreſs Grant of 
the State; becauſe being plainly ſeparated from 
the particular Demeſn, they can on no account 
be eſteem d a part or Increment of it. And 
their being ſeated next to ſuch a Poſſeſſion, is 
no more an Argument that they ought to paſs 
to the particular Proprietor of it, than that any 
other Man ſhould challenge a part of a Street? 
or a publick Place, only ranks ie lies juſt by 
his Door. e | 
If a River ſeparates the Particular Lands of 
perſons ſubject to the ſame State, then, ſince it 
can add nothing on one fide, but what it took 
from the other, tis by all means reaſonable, that 
the Increment ſhall go to him on whoſe Land 
the Damage is committed. Thus the Roman 
Laws rightly ordain'd, That in caſe the violence 
of the Current adds a piece ro my Land which 


it hath corn from yours, it ſhall remain your Pro. 


perty as before. (Which Judgment will more 
eſpecially hold good in floting Lands, ſuch as 
Strabo (b) mentions in the Fens of Euphrates, 
buile upon Hurdles of Reeds, and moved with 
Boat-Poals into their former Seat, when the Wa- 
ter had carricd them off.) But if ic hath ſtuck 
long upon my Banks, and the Trees which it 
broughe with it have there taken Root, from 
that time forward ic ſhall be deem'd an Acquiſi- 
tion to my Eſtate (i). Whence tis clear, that 
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the Owner of the loſt Fragment ouꝑht to have It is no lefs equitable, that Land drown'q by 
brought it back again to its former place, before a Floud ſhould belong to the former Owre; 
it was incorporated with my Land, if he intend. either when the Water is gone off without trcy, 
ed to return the property of it. When tis un- ble, by one violent outlet, or by flow degrees 
certain what and how much hath been waſhed or when his Pains and Labour have cut out a paf. 
from another's Soil, the ſufferer is hereby hin- ſage for it. But twill be atk d, To whom ſhal 1}, 
* dred from putting in his Claim to the Incre- new Bulk of Water belorg, til ſuch time as the Lyx4! 
ment; which yet (according to Natural Law) drainirg ſball be recover d? Here we judge it necel 
doth not accrue to him who owns the Ground fary to enquire Whether the drown'd Land hath 
where it faſtens, but to the People who are So- paſs d into the Form of a Lake or a Fen, or whe. 
vereigns of the River. For 'tis in the higheſt t her it is added to the Channel of a Publick Ri. 
manner agreeable to Reaſon, that not only the ver? In the Former Caſe, the Lake or the Fen 
Water of a Common River, and the Things ſhall for ever appertain to the Owner of (5; 
contained in it ſhould be publick, but likewiſe Ground; and in like manner in the latter Cafe 
the Channel, and the Banks, and whatever Im- for ſo long time as he ſhall entertain any deſign 
provement either that or theſe happen to gain. of reducing the Current to it; former Banks, 4; 
For it feems very improper to ſay, That the for Private Rivers, whichgive me in one place 
Channel, conſider'd in it ſelf, is a part of the as much as they rob me of in another, the Mat. 
adjacent Land, but that it is look'd on as Pub- ter is clear beyond diſpute. But what if a Ri. 
lick, ſo long as it's cover'd with the Publick ver belonging to my Private Eſtate ſhall make 
River ; which being once removed, it becomes it ſelf a new Channel through the Ground of 
Private according to its Primicive Nature : As if another Man, ſhall that part of it which cover; 
*wwas only a Burthen or Service laid on the my Neighbour's Ground belong to me, or to 
Grounds of particular Men, that they ſhould him? In our Opinion, Judgment ought to be 
rant the River a Paſſage through them. given for the latter. Let ſtill H retain a Right of 
If a River forſakes its Channel, or any part turning the Current to its -proper Place. But 
of it, and cut out a new way, ſince the latter if I refuſe thus to bring back the Current to my 
is taken from the oppoſite Land, the former de- own Demeſns, I cannot oblige the other Party 
ſerted Channel ought in Equity to be adjudgd to pay for the Water, nor ſo much as pretend 
to the Owner of the Land which now ſuffers, to that it ought to be Common to us both in that 
comfort him for his Loſs : And in cafe the Ri- Part. For thoſe Things which are our own 
ver forſakelikewiſe thisnew Paſſage, the Ground barely on account of their being contain'd with- 
all then return to the Ancient Proprietor, and in our Limits or Space, and which therefore 
not to thoſe who poſſeſs the Country about ic. ſeem Acceſſions to the faid Space, when they 
But whatever isdetermin'd in thoſe Caſes, of the once happen to get out of it, are either to bere- 
Increments left by the Current, and of the alte call'd by our Cate and Diligence, or elſe topaſs 
ration of Channels; this, no doubt, is but juſt, out of our Proptiety, and to be reckon'd hence. 
that the Burthens which before lay on any forward the Natural Increments of the New 
Ground, ſhould be leſſen d, in proportion to Space to which they are removed. But in all 
what it loſeth by ſuch an Accident. Which theſe Caſes, the Poſitive Laws of different Go- 
Point, as (I) Heredetrs informs us, was ſetled vernments have varioufly determin'd, as ſhall 


amongſt the Egyptians by a particular Law. appear convenient (/), ICE 


=_Y 


| 19 In Aggenus Urbicus we find the following Rules laid down. I chi, be done in Lands taken by Occupancy, whatever the 

farce of the Water hath flolen away, ne one may have nay of recovering : Which Conſider ation lays a neceſſity on l to 
keep wp their Banks, yet ſo as not to endamage their Neighbour. But if it be done in Lands that have been meted out, and aſſign 4 
in Portions to diſtin Owners, then the Paſſeſor ſhall loſe nothing; becarſe every one knows the er a form and amenſions of what 
was allotted for his ſhare in the Hundred to which he belongs. 

Concerning the Lands which border on the Po, Caſfiwe thus determines; Whatever the Water waſheth away in its crdin#7 
Channel the Peſſeſſor ſhall loſe - Becauſe he ought te defend ht; own Bank, without prejudicing other mens Property. But if the Find 
fall down with a greater forte, ſo as to alter its Channel, every man ſball regain his own meaſure ; becauſe "tis manifeſt the dun- 
age happen 4 not through the negle# of the er, bus through the violence of the Torrent. If, in this Caſe, the Water form an 
Net, it ſbal be bis Property from whoſe it was raten: But if it was borrowed from out of ſeveral Eflates together, each priſe 
Hall receive his n. Comp. Gret. 1,11. c. 8. Se&. 8, &. & Zeighr ad diff. loc. | 


1 
. | By 


CHAP 


#S: > 


\ 


\ CY 
| 
[ - 


Boo x IV. Of the Laws of Nature and of Naitons. 3 
| pins - a IFW 


8 


"70. 5 


* P. 
W 


/ 


VIIL 


| Of Right over other Mens Poſſeſions. 


L OVUch is the force of Property or Domini- 
on, that the Proprietor alone hath power 
todiſpoſe of his own Goods; and all others are 
bound to abſtain from them. Yer inaſmuch as 
the Diviſion of Things amongſt Men was not in- 
troduc'd with this Deſign, that all Communica- 
tion of Goods ſhould thereupon ceaſe ; it hence 
comes to paſs, not only that we are often by the 
Law of Humanity engag'd to grant others the 
Subſtance or the Uſe ofgoyr own Poſſeſſions, 
but likewiſe that others may acquire a Rigb: to 
them either Perfect or Imperfect, and conſe- 
vently may procure by a good and juſt Title 
— Benefit or Advantage from our Pecu- 
liar 


lar. | 
We ſhall here obſerve in ſhort, how many 


ways this may happen; the whole Subje being. 


ſo Jargely explain d by the Expoſitors of the Ci- 
vil Law (m. | | 

II. The chief Rights over the Things of others, 
accruing to perſons who are not thePropriecors, 
are, by ſome, reduc d to theſe five: The Right of 
holding in Fre; the Right of Greund-Plors 3 the 
Right of Poſſoſſon upon an Honeſt Preſumption; 
Pledges, or Mortgages, and Services. 

III. The Rigbr of holding in Fee, which is 
22 to another by the owner of an Immova- 

Thing, upon condition of paying ſuch a re- 

ſerr d Acknowledgment, impowers the Tenant 
in Fee not only to uſe and enjoy the ſaid Thin 
after the fulleſt manner, but likewiſe to diſpoſe 
ol itz though not without ſome little reſtraint 
as to the Point of Alienation. The particular 
Contract by virtue of which this ſort of Rig: 


i5 immediately ſetled, can be rank'd neither un- 


der Buying and Selling, nor under Letting and Hire- 
ing; fince it doth not confer an Abſolute Pro- 
perty on the other Party, and yet a much great- 
er degree than in ordinary Leaſes ; but eſpeci- 
ally ſiace the Reſerv'd Acknowledgment is (com- 
monly ſpeaking) far leſs conſiderable than the 
Rent of Vulgar Tenants. As to the Rules 


obſerv'd, either by Common Law, or by parti- 


cular Agreement in the renewing of this Contract, 
in the paying of the ſetled Rent, in the Aliena: 
tion of the Fee, and inthe continuance of it, the 
Civilians afford ns large Information. 

IV. He chat either upon paying ſuch a Fine, 
or engaging for ſuch a certain Rent, bath ob- 


tain'd rhe Right of 4 Greune: Plot, may enjoy the 


ir, as much as if he were the firſt Proprietor ; 
and confequently may claim the Lordſhip, ho 
not of the Soil it ſelf, yet of all that is built 
upon it. It was otherwiſe in the former Caſe ; 
where even Profitable Dominion of the Soil belongs. 
to the Tenant of the Fee: The Reaſon of in- 
troducing ſuch a Right was this; That perſons 
were willing to admit Strangers upon their 


Land, yet ſo as not loſe any thing in the Bulk 


and Dimenſions of it. Therefore they made 
a Grant of the Surface, reſerving the main Soil 
to themſelves, and requiring a moderate Annual 
Rent to be paid on this Conſideration (»). If 
the Surface be loſt, as ſuppoſe, if the Buildings 
fall, or are conſum'd by Fire, the Rgbt of the 
Ground-Tenant expires, ſo that the Lord of the 
28 may again diſpoſe of it as he thinks 

V. The Right of Poſſeſſon upon an Honeſt Pre- 
ſumption, (belonging to thoſe who with a good 
and ſincere Intention receive a Thing of Ano. 
theis from a falſe Proprietor, yet upon a Juſt 
Title, and ſuch as would otherwiſe be ſufficient 
to convey the Real Dominin to them,) is thus 
far equivalent to Strict Property, that ſuch a Pe. 
ſeſſer may challenge all the Fruirs and Profits as 
his Own, may diſpoſe of the Thing as he plea- 
ſeth, and defend his Poſſeſſion (nay, and ought 
to be maintain'd in it by the Laws (o), againſt 


all Claimants, except the Juſt Lord. And this 


Poſſeſſion, after a certain Term of Years, will 
give the Poſſeſſor an Irrevocable Dominion, and 


ſuch as ſhall hold good even againſt him who 


was at firſt the Lawful Proprietor. On which 
Point we ſhall hereafter enlarge. 
Now this Right was firſt ſet on ſoot for the 


benefic of Human Commerce, and the peace of 


Society and Government; to the intent that he 
who endeavours to obtain a Thing upon a good 
Title, and wich an Honeſt Mind, ſhould not 
afterwards be unreaſonably oppreſs d, or incom- 
moded ; as he muſt needs be, were all other 


cſons, for ſuch a ſpace, allow'd to diſturbhim 


in his Hold; or. were he bound upon the True 
Proprietor's challenging che Thing, to refund 
likewiſe the Fruits and Profits which he had con- 
ſumed; Or, La, If his Poſſeſſion were always 
to hang in an uncertain fluctuating Condition. 
As indeed it is a Rule not only enacted by Civil 
Conftitutions, but likewiſe founded on Natural 


de, and make | or conveyance of Reaſon, that every Man ſhalt be left to enjoy 
58 Sellin, de J. N. & G. 16 c. 2. el Vid. nn lein TE ST 
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what he hath got with Honeſt Intention, till 
ſuch time as the Claimant ſhall hare demonſtra- 
ted a ſtronger Right than Poſſeſſion, For what 
Troubles and Diſquiets might be every Day 
brought on any perſon, if upon ſuit of wa 
Petitioner, he ſhould be oblig'd to relinqui 
what he fairly holds, and to proſecute the other 
Party in order to a Recovery (p) ? The Caſe 
of Pledges or Mortgages will hereafter be ex- 
lain'd. 

. VI. Services, in reſpect of the perſon to whom 
they ate due, are ſo many Rigbts of receiving 
certain Profits or Advantages from Things 
which belong to others, or of abridging the 
Right Owner in the uſe of what he poſſeſſeth, 
fo that he ſhall not be able to apply ic to all pur- 
poſes. But in reſpect of the perſon who is to 
pay them,they are lo many Obligations to grant 
Another ſomewhat outof a Man's own Poſſeſſi. 
on, or for the benefit of Another, to forbear 
uſing his own Property in ſuch a particular 
manner. Services in reſpect of the Object towards 
which the payment of them is directed, are 
divided into Perſanal and Real : Not as if the be- 
nefit of each did not ultimately terminate in the 
perſon, but becauſe ſome profits of this kind 
accrue to a Man, only on account of his pol- 
ſeſſing ſome certain Eſtate(q). Which diſtinction 
others expreſs in this manner: Advantage: ari- 
fing from other mens Things, either come to a perſon 
directly and immediately, on the ſcore of his being 
ſuch @ perſon, or elſe mediately, by the intervention 
of ſomewhat which he bolds as his Property, and to 
which ths Service is owing. 

VII. In the Lift of Perſonal Services are com. 
monly reckon'd thoſe which follow, Uſe and 
Profits, Uſe, Dwelling, and the Works of Servants. 
Uſe and Profits is a Right of enjoying freely what 
belongs to another, yet ſo as not to impair the 
main Subſtance ; or, a Right 
ſuch Advantages from anothers Property, as can 
ariſe from it without injuring the principal. For 
tho in the Ordinary Courſe of Nature he who is 

Lord of the Thing is alſo Lord of Fruits, yet there 
is nothing to hinder, but that theſe TWO may be 
ſeparated, andthe Dominion or Property lodg d in 
one perſon, whilſt another hath a R to all the 
Benefits. And this may be ordain'd and ap- 

inted, either by the Standing Laws of any 

| Government, or by the Occaſional Sentence of 
the Judge, as when a Thing held before in 
Common, cannot convenient y be divided any 
other way: Or by the Act of Private Men, as 
by Teſtament, or by Compact. a nr there is 
one Caſe which ſeems to require this Service by 
the bare Notion of Nature and Reaſon; and 
that is, That the Father ſhall have the Uſe and 


of receiving all 


— — * — 
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Profits of all Goods which fall to the Son in his 
Minority. It is evident that Uſe and Profir; can 
be appointed properly in thoſe Things alone 
which afford ſome outward uſe of themſelves 
diſtin from their Subſtances, or which are not 
conſum'd by being enjoy'd ; provided they ate 
really capable of yielding any Service, Ornz. 
ment, or Delight. But there can be no proper 
room for the like Tenure in Things which are 
no way ſerviceable but in being ſpent : Inaſ. 
much as the very Body and Subſtance, and con- 
ſequently the Propriety of any Thing is preſu. 
med to belong to him, who hath a Rg to walt 
or conſume it at his pleaſure. Let tis a Rule 
in the C. vil Law, That Money and other Cor. 
ſum able Things may be turn'd by il into this 
kind of Tenure, and be given in Legacy ; In 


* which Caſe the Money or Things are fo made 


over to the Legatee, as to be (r) his own; bur 
under this neceſſary Condition, That he give 
Security to the Heir to reſtore the like Sum, ard 
the like Things, or the Value of the Things, 
when the Term of his Grant is expired. So that 
the Security here given to the Proprietor, doth, 
as it were, ſupply the place of the Real Sut« 
ſtance (7). 

He that holds the Uſe and Prefits of a Thing 
hath a Right to claim all the Advantages pro- 
ceeding from ic, as well Natural as Civil. Yer 
the Roman Laws excepted the Ifſue of a Maid- 


| ſervant; probably upon this Reaſon, That the 


deſign of granting another the uſe of our ber- 
vants, reſpected their Work only, and not their 
Offspring. As for the other Natura! Fits, they 
become the Tenants of Uſe and Profit, by taking 
or gathering them: That is, when he hath ſe- 
parated them from the Body, or Subſtance, and 
laid them by themſelves Whence it follows, 
that the Fruits or Profits, if not yet ſeparated, 
belong to the Proprietor; and in caſe the Tenn 
for Uſe and Profit dies before he hath gather d 
them, they cannot be challeng'd by his Heir: 
Though, if it appear that any pains were ſpent, 
or any Induſtry employ'd,in bringing the Fruits 
to perfection, it will then be equitatle to admit 
the Heir to a participation of them; ſo fat, at 
leaſt, as to compenſate the pains of the Deceas d, 
and to hinder him from labouring in vain. Civil 
Fruits belong to the Tenant for Uſe and Profit, till 
"— is elags'd, for which the Grant was firſt 
made, | | 

Farther, As he who holds a Thing in this 
manner, ought to uſe it like an Honeſt Man, 
or as becomes a Good Husband, and ſo apply ic 
to that particular kind of Adyar.cage, which ei 
ther the Nature of the Thing, or the Will of 
the Proprietor requires; ſo is he likewiſ: bound 


1 


* 
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9] Vid. Gros. I. 1. c. 1. Sed. 4. Add. I. 32. SeQ. 1. in fin. D. de ſervit. pad urb. 
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to guard, maintain, and keep it ſafe and whole; 
25 alſo to pay Taxes, Dues, and other Burthens, 
ordinary and extraordinary, at leaſt ſuch as do 
not exceed the main Profits (). For all theſe 
Troubles, as well as that of Culture and Im- 

vement, neceſſarily fall on him, who deſires 
to reap the Benefit and Gain: Nor is ĩt preſum d 
that any perſon would lay fo grievous a hard- 
ſhip on himſelf, as not only to grant another the 
Profits of his Goods or Eſtate, bur likewiſe to 
reſerve the Burthens to be difcharg'd at his own 


ce. | 
This way of holding is ſaid to expire at the 
deceaſe of the Tenant ; becauſe, commonly 
ſpeaking, at the firſt making ſuch a Grant, the 
Merit of the party was conſider*d, which cannot 
deſcend to others. And inaſmuch as tis a great 
Burthen upon a Man to have the Fruits of his 
Property paſs ſtill into other Hands, therefore 
. the Words in theſe Grants are to be interpreted 
in the ſtreighteſt manner; ſo that if the Form 
ran thus, to Him and bs Heirs, it ſhall not be 
extended to the Heirs in a ſecond Deſcent ; ſince 
the Property of a Thing, if for ever excluded 
from the Uſe, is utterly inſignificant : In which 
Senſe we are 8 G_ Definition, Id cu- 
wſque proprium eſt, quo quiſque fruitur atque utitur. 
ive the 8 of every ie which he 
eth and enjoys. Hence if a Legacy only for 
the Uſe and Profits was left to a Publick Commu- 
nity, which in other reſpects may be perpetual, 
yet the Roman Laws () order'd, That the Grant 
ſbould expire at the end of a Hundred Years : As it 
muſt ceaſe before, if the State or City be diſ- 
foly'd or raz'd by the Violence of an Enemy. 
(w) From the ſame grounds it proceeds, that a 
Tenure of this kind cannot be alienated ; be- 
cauſe at that rate the Proprietor's Claim might be 
for ever ſhifted off, and the Thing might paſs to 
one whom he would look upon as an Intruder 
into his Rights and Poſſeſſions. A Grant of 
Uſeand Profits was likewiſe, according tothe Ro- 
man Laws, made extint by the Two higher 
degrees of the Capita diminutio, or Disfranchilſc- 
ment of a Citizen. For as they were unwiling 
to let this Burthen lie on the Proprietor, after 
the party in whoſe favour it was at firſt appoin- 
ted could receive no benefit from it; ſo they 
judę d it by no means convenient, that a per- 
ſon who had forfeited the Privilege of a Free 
Subject, ſhould be {till capable of holding ſuch 
a Right over the Goods of thoſe who wcre true 
and Lawful Members of the State | 


LO ER 
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To proceed; this Right, by virtue of ſome 
Publick Law, or of ſome Private Covenant, 
may in ſuch a period of Time, be loſt by diſuſe, 
which alters many Things for the worſe; ) or 
by uſing itin a different manner from the Rules 
preſcrib'd; or by impairing the Thing, either 
threugh deſign d Wickedneſs, or groſs neglect. 
The Right is likewiſe extinct, if the Thing 
happen to periſh (x) ; nor doth it revive, tho 
the Thing be renewed or repair'd ; by reaſon 


of that ſtraight Interpretation which this Affair 


demands. For Inſtance ; If I build a Houſe in 
the ſame place with another which 1 loft by Fire, it is 
not judg'd to be the ſame as the former. And in- 
deed, ſince the Work muſt have put me to con- 
ſiderable Charges, it would be very hard if I 
muſt raiſe a Building which on my ſide will turn 
to no account (7). | 3 
Laſtly, If either the Proprietor make over 
his Right to the Tenant, or the Tenant reſign to 
him, the Je and Prefir expires; ſince a Man 
cannot receive Service from what's his own (S; 
or, becauſe this, and all other Services do pro- 
perly denote a Right over ſomewhat that belongs 
to another. But when a perſon uſeth his own 
Poſſeſſion, and receives advantage from it; this 
he does by virtue of his Dominion, and wants 
not a new Title or Commiſſion (a). 
VIII. Uſe, as they term it, is when a Man 
receives from a Thing belonging to another, on- 
ly the daily and neceſſary Service , the Sub- 
ſtance remaining as before. And this of leſs 
extent than Uſe and Profits, the perſon to whom 
it is granted being only allow'd to take ſo much 
Advantage from the Thing, as is ſufficient for 


himſelf and his Dependants; which allotment 


is meaſur'd according to his Dignity and Con- 


dition. Thus for Inſtance ; As he who bath ob- 


tain'd the Uſe of another's Houſe may dwell in it 
with bu own Family; ſo be cannot fairly receive either 
4 Gueſt of long continuance, or an Inmate who ſhall 
lodge there without being a Member of the ſame Do- 
meſtical Society; in caſe the Proprietor bimſelf 
dwells ikewiſe under the ſame Common Roof: (but 
tis otherwiſe if the Grant runs for the ſole Uſe 
of the Entire Tenement(b)). Nor can be, ac- 
cording to the Regular Courſe, transfer the Ule to 
anci ber; it being @ matter of ery weighty conſidera- 
tion, and of great difference, who a man takes to co- 
babit with him (c). As to the preſervation and 
reparation of the Thing in which any perſon 


hath thus obtain'd a Uſe, it ſeems moſt agreeable 


to Equity, that if ſuch a Uſe being once granted, 
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there remains no farther Fruit or Benefit to the 
Proprietor, then the ee ſhall beobliged to keep 
the Thing ſafe and ſound. If the Proſit accru- 
ing to borh be equal, they ſhall maintain cr re- 
pairthe Thing at joiat Charges (4). Bur if the 
Uſe be inconſiderable in compariſon with the 
Profits which the Owner {till reſerves to himſelf, 
in this Caſe, tis eaſily preſum'd, that he 
intended not to charge it with any Bur- 
then. 
IX. Owelling, in the Civil La, is aRight by which 
a Man receives all the Advantages commonly 
proceeding from the letting out the Houſes of 
others. This is of a narrower compaſs than 
the De and Profits of the ſame Houſes ; the latter 
taking in likewiſe the Benefit ariſing from the 
reception of Goods, and many the like Cauſes. 
And yet it is of a wider extent than the bare 
Ve; inaſmuch as the perſon who hath obtain'd 


it, may let out the reſpective Buildings to other 


— 8 „ inſtead of inhabiting them him- 
N 

X. By the Right of Servants Work, is receiv d 
all the Benefit ariſing from the Labour of Ano- 
ther's Servant. Which Right the Roman Laws 
make more contracted than the Uſe and Frefits 
of the ſame Servant; becauſe he is capable of 
bringing in Advantage by other Means beſides 
his Work, 

XI. Real Services, due to any perſon on ac. 


count of ſome Eſtate or Poſſeſſion, are, in ge- 


neral, ſo many Rights, by virtue of which my 
Neighbour's Eſtate is charg'd with yielding 
ſome certain Advantage to mine. The Civil 
Law divides them into Services of City Eſtates, 
and Services of Country Eſtates. By Count 

Eſtates, are meant Lands, and Inferior Build- 
ings, erected only for the convenience of Agri- 
culture, and the preſcrvation of Cattel. Under 
the Term of City Eftates are comprehended all 
Buildings deſign'd for the reception of Human 
Inhabitants, for the exerciſe of Commerce, and 


the like Uſes, though ſeated at any diſtance 


from the City. The occaſion of eſtabliſhing all 
theſe Services was generally taken from Neigb- 


— 


Pent-Houſes, and the like. 


bourbcod 5 a Relation which may juſtly te 
thought to border very near on that of Friend. 
ſhip (e). For, inaſmuch as it contributed 
highly both to the Profit and the Pleaſure of 
Men, that many of them ſhould join theit 
Dwellings and Poſſeſſions, which Convenience 
could ſcarcely ſubſilt, ſnould cach perſon go 
about to exclude other from the Uſe of j;; 
Property in every degree; therefore Neigh bout 


were wont to ſettle it amongſt themfelze; 
, 


That no man ſhould uſe his Own Thing, 10 40 
furpoſes, and in all reſpetts, ieft _ others ſhgull 
thereby be reduc d, as it were, to Hardſhips and 
Straights 5 but that each perſen ſhould aliow ot bers 
ſuch @ moderate uſe of what be himſelf poſi(g4 
as they could not want , without great jrejudice ki 
their #ffairs (f). On the other ſide, ti 2 
General Rule to be obſerv'd in the Challeng. 
ing theſe Services, that they be not carrie 
100 far, and that they be us d with Modefiy, 
ſo as to cauſe no Trouble or Uneaſineſs 10 
thoſe that live about us [g]. 

The particular Services of City Fate are 
reckon'd (for the moſt part) as follows. 7: 
Services of bearing a Burthen, by which any 
Neighbour is bound to let my Houſe teſt upon 
his Wall or Pillar. The Conſequence of which 
is, That the Perſon who ows me this Ser. 
vice , ſhall be likewiſe engag'd to repair the 
ſaid Wall or Pillar, wok otherwiſe, if the 
Support ſhould fall, the Service comes to 
nothing [5]. The Service of letting in 4 Bean, 
by which I am allow'd to carry on a Raf. 
ter or Beam, or any other Piece which joins 
my Building together, till it enters into my 
Neighbour's Houſe, and is there faſten d. 

The Service of jutting or ſhooting out, which 
impowers me to extend any kind of Building 
over the Houſe or Ground of Another Man, 
yer ſo as not to make it reſt upon the 
{aid Houſe or Ground: As in Balconics, 
The Service 
raiſing a Building bigber, by which we ate 
bound, though to our own Inconvenience, 
to give another leave, for his Benefic and Ad- 


— — 
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Call Neighbours firſt, when Work is to be done ; 
Your Kinſmen ſtay to dreſs, undreſs'd your Neighbours run, 
III Neighbours Heaven for Puniſhments deſign'd 


As Good for Bleſſings: If one Good you find, 
Think you have found a Treaſure 


Secrates (in Xenophon A.] reckons up theſe Advantages of a Neighbour's Service; To light your Fire when you h 
occaſion ; to afſift you 11 any Good Office ; to be ready a: hand for the affordmg you his kind Succour, if you happen to fail 10 
Nisfortune, Add. Pla:o de LL. I. 8. p. 915 Ed. Francof. 1602. 


[z] Vid. 1.8. D. 4e Servitet. 


[+] L. 33. D. de Serv. pred urb. 
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op/il, and by M:chart Glens, Annal. Tom. 4. 


vantage 
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Vantage to raiſe his Houſe 3 which we might 
otherwiſe, forbid or prevent. | 
The Service ¶ not raiſing @ Building big ber, by 
which a Man for the Profit and Convehience of 
theadjoiningTenements is conſtrain d to keep his 
Houſe low, or not to raiſe it beyond ſuch a 
'd height. e, 
* — of Lights, by which my Neigh- 
bour is obliged to admit my Lights, or my 
Windows for the conveyance of Lxbt. 
| The Service of not hindring Ligbts; by means of 
which my Neighbour can attempt nothing to- 
wards the leſſening br obſcuring the Lights of 
Houſe]. 
ke ol, of Proſpe# ; by which my Neigh- 
bour is bound to let me freely look into his Eſtate, 
and cannot deprive me of that benefit. Tbe 
Service of not hindring Proſpect; by which a Man 
is tied up from doing any Thing in his Eſtate, 


which might interrupt a free Proſpect on any 


ſide, eſpecially towards any delightful place. 

The Service of retei ving Dropping Mater; denotes 
an Obligation to ſuffer any ſuch Conveyances, 
to empty themſelves upon our Ground, though 
to our Burthen and Trouble. 

The Service of not receiving Dropping Mater; de- 
notes an Obligation, not to turn the ſame little 
Spouts or Gutters, which are already uſeful to 
our Neighbour, into a new courſe for our own 
Advantage. 

The Service of receiving the River; by 
which my Neighbour is bound to grant paſſage 
to the larger Currents which flow (like a Ri- 
rer) through my Houſe in Pipes or Canals, 

The Service of not turning away the River; re- 
ſtraining my Neighbour from diverting any 
ſuch Channe! or Stream which iſſues out of his 
Houſe, ſo as to hinder it from paſſing through 
my Eſtate, to my great Benefit. | 


Loft, We are to refer to the ſame Head; 


The Service of employing Sinks and Kennel: ; 7 
peuring out any Thing upon a Neighbour's Ground, 
and whatever chere are beſides of the ſame 


XII. The Services of Country Eft ates ; or which 
are due to Lands and Hereditaments employ'd 
in Rural Affairs, are commonly reckon d as in 


ing and drawing any Thing 


, 1 "Np —_ 
this Catalogue. Paſſage ; the Right of a Path 
for Men to walk through my Neighbour's 
Ground into mine, for the benefit of the latter. 


Carriage; the Right of driving Beaſts or Wains; 


Road, or Way ; the Right of going, walking, 
driving; as likewiſe of cxrying, leading, bear- 

hich makes for 
the advantage of my Eſtate, Mater. Courſe; the 
Right of bringing Hater through my Neighbour's 


Field for the Benefit of my own ; whether 1 


uſe this Mater for the Ground, or for the Beaſſs, 
or only to free my Land from an unneceſſary 
Burthen and Floud. Tis the Nature of theſe 
Services, that they cannot be granted in part, 
being of no Uſe unleſs Entite. For, as the Ci- 
vil Law obſerves [4] in dne of theſe ſtances ; A 
Road, or Way u then wont to be 2 when 
it reacheth , either to 4 Town, or to ſome High and 
publick Way, or to a Ferry, of to ſome other Farin of 
the ſame Lord. Therefore it would be vain and 
uſeleſs to obtain Paſſage only through half Ano- 
ther's Ground, if we were not allow'd to go 
farther. Mater. draugbt; the Right of fetching 
Water from a Spring, or other place, for the 
Neceſſary Occaſions of our Ground : Which 
Grant is preſumed to include alſo Another, of 
free paſſage to the Spring, or Well. Watcrage 
for Cattel ; a Right to drive the Beaſts which 
feed in our Ground, to drink at our Neighbour's 
Pool [/]. To the ſame Head belongs. The 
Right of feeding our Cattel on Anotber*s Paſture : 
Concerning which Right it hath been obſerv'd, 
That the Lord of the Ground which is charg'd 
with this Service, is not hereby hindred from 
feeding his own Cattel in the ſame place, provi- 
ded he do not overſtock it, ſo as to intercept the 
Right of the other Party. And ſo too, he who 
hath the Rigbr of Paſturage, ought not to bring 
in Diſeas d or Scabby Beaſts, which might 
communicate the Infection to others. 

Laſtly, Totheſe are added, 7he Right of burn- 
ing Lime, of digging Sand, of cutting Stakes, of fel: 
ling Wood, and of bewing Stone ; as they turn to 
the Advantage of Country Eſtates [m]. All 
eg have been by others explain d more at 

rge. | | 
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CHAP. IX. 
Of the Transferring of Property in general. 


J E are now to conſider the Derivative 

Ways of Acquiſition, by which Dominion 
or Property already eſtabliſh'd , paſſeth from 
One to Another : Which, before we proceed 
particularly to examine, it may be convenient 
to premiſe ſomewhat about the transferring of 


Property in general. The Power and Privilege 


then, of alienating our own Poſſeſſions, or of 
conveying them to others, ariſeth from the Na- 
ture of full Property : For ſince this enables a man 
to diſpoſe of his own how he pleaſeth, it ſeems 
the very principal part of that Ability, that he 
may, if he thinks convenient, transfer the 
Thing to another, by which means he may ei- 
ther procure to himſelf ſomthing more ſervicea- 
ble, or at leaſt may have an opportunity of 
obliging a Friend by his Good Turn. 

IT. Now as the conveyance of Rights and of 
Things is tranſacted between two Parties, the 
one from whom, and the other to whom they 
pals ; ſo in thoſe Methods of Acquiſition which 
flow from the force and vertue of Property, the 
concurrence of Two Mils is required, the Giv- 
ers, and the Receivers. For Alienation doth 
eſpecially denote, that the Thing paſſeth from 
the Proprietor , with his free Conſent, and is 
not taken from him by meer violence againſt 
his Will. Again, To make a Thing change 
Maſters, ic is neceſſary likewiſe that the Jacter 
agree, as well as the former; it being inconve- 
nient , that a Thing, which as to its Natural 
Subſtance, exiſts ſeparately from me, ſhould be, 
as it were, join'd and united to me, unleſs I 
embrace it with my own Conſent and Choice. 
But in Caſes where the Property is ſaid, of 
Right, to paſs to Men without their knowledge, 
as in Inhericances, there the Law is preſumed 
to make an Acceptance by way of Fiction, in 
favour of the Heir. Of which this is an Evi- 
dence, that the Heir may refuſe the Inheri- 


' tance; and uulels either in perſon or by Proxy, 


he takes Actual Poſſeſſion of it, he is not affe- 
Red by thoſe Obligations which ariſe from it, or 
are charg'd upon it. 

III. Farther, ſince Alienations ought to be 
made with the Conſent of both Parties, and 
ſince it is inconſiſtent with Human Society, that 
bare Internal Acts ſhould be allow'd a power of 
producing Rights to hold valid and effectual 
with regard to other Men; therefore tis requi- 
red on both ſides, as well on the Givers as on 
the Receivers, that they declare their Conſent 


( Oapſe. b v. 318. 


by ſufficient Signs, that others may be fully af. 
ſured of it: Such as are, Nodds, Geſture: 
Words, Writings ; to which, in ſome places 
are added, Solemn Profeſſion before a Magi. 
ſtrate, Publick Regiſtring, and the like. 

IV. It is evident, moreover, that when ; 
Tranſlation or Alienation hath, been perfect) 
and unconditionally made, the Alienator retains 
no manner of Right or Title to the Thin 
which was before his own. Which conſe. 
quence, though it be naturally implied in every 
Act of this kind, yet tis uſual in Solemn Re. 
nunciations and Surrendries, expreſly to declare, 
That neither we our ſelves, nor our Heirs will 
hereafter make any pretenſion or attempt upon 
what we have now given up ; and that if any 
ſuch Motion happens, it ſhall be null and void: 
Becauſe when we have once made a Thing ano- 
ther's, we cannot, to any purpole, claim the 
diſpoſal of it again. Yet frequently after a 
Thing hath been alienated, the former Owner 
reſerves ſome kind of Claim, or a fort of 
Chance-Right, which in Caſe of ſome particu- 
lar Event, now unknown , exerts its force. 
And this, either becauſe in the Act of Aliena- 
tion it was thus expreſly covenanted ; as is the 
practice in Sales with liberty of Refuſal, in 
Things alienated under an Exception or Condi- 
tion, and when only a Diminutive or Imperfe& 
Property is transferr'd, as happens in the Grant 
of Feuds, and of Copies and Leaſes : Or becauſe 
the Alienation includes a Tacit Condition, 
which Condition coming to paſs, the Right of 
the former Owner to the Thing thus convey'd 
revives ; whence ariſe thoſe ſeveral Actions in 
Civil Law, of Falſe Debt; of Things given upon 
a Certain Cauſe, whicn Cauſe did not follow ; 
of the recovery of Spouſal Preſents upon not 
proceeding to Marriage ; of recovery of Dow- 
ry ; upon Divorce, or Separation. 

Vulcan, in Homer [n] upon his taking Venn in 
Adultery, challengeth the ze, the Preſents 
he had made his Father- in Law, in proſpect of 


the Match. Tis a Rule in the 4lcoran, That if 


a Suiter put away his Spouſe before Conſummatim, 


ſhe ſhall retain balf of what be gave ber, unleſs ſv: 


chuſe to throw bim back al. 

V. But the chief Point uſually controverted 
on this Subject is, Whether or no in the fransfer- 
ring of Property the Law of Nature requires Deli- 
very ? For others have already well obſerved, 


That Delivery cannot rightly be plac'd amongſt 


2 
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the Ways of acquiring, ſince tis only an Act 
:neervening in the Conweyance of it. Grotias is 
of Opinion, Tbat according 10 the Law of Na- 
tute, Property may be transferr'd by bare Covenant; 


and 1bat Delivery 7s only requir d by a Cit il or Poſt» 


ve Ordinance, which being recery d by many States, 
u through miſtake fied, The Law of Nations. 
On the other hand the Expoſitors of the Roman 
Laws declare, That the Dominion of Things cannot 
be conveyed by bare Covenants, theugh ilus much 

be expreſly intimated in the Tranſact ion; but 
that Delivery # fell requiſite. The Reaſon of 
which Neceſſity they take to be this; 7hat Do- 
minions firſt took their riſe from Natural Poſſeſſion, 
and that therefore in paſſing them away, ſuch an At 
mul intervene, by which 1he Natural Poſſeſſion of 
the Thing may be immediately obtain d. Some have 
further remark d, Tbat in Ociginary Acquiſitions, 
@ ſuppoſe m Occupancy, or firſt ſeizure, the Title or 
Cauſe, and the manner of acquirirg fall in with 
each ober. But that in Derivative Acquiſitions 
theſeTwo are ever diſtinct: Delivery and Accer- 
rance being the manner of transferring Property, 
or rather the Acts which occur in transferring 
it; whilſt Deuatiion, Buying, and Selling, c. are 
the Titles or Cauſcs upon which the Convey- 
ance is made. Though we have already ſhe n, 
that bare Occupancy is not a ſufficient Title for 
Dominion, but that ic muſt in all Caſes be ground- 
ed on ſome precedent Covenant. Others take 
a Middle Judgment in the Point; and as they 
deny that Delivery is by the Law of Nature Ni- 
ceſſary, ſo they maintain, Thar *tis, however, 
agreeable to Reaſen : Inaſmuch as I cannot ex- 
erciſe Dominion over a Thing, unleſs I apply it, 
a5 it were Corporally to my ſelf ; which can be 
done only by Delicry on the one ſide; and by 
Attual Seizure on the other. 

VI. In our Judgment, the Matter may be 
clearly reſolr d, by obſerving, that Dominion is 
capable of Two different Conſiderations ; ei- 
theras it denotes a bare Moral Quality, by virtue 
of which we underſtand that a Thing belongs 
to ſome perſon, and that it ought to be ſubject 
to his Diſpoſal ; or as it implies farther, ſome 
degree of Natural Power, by which we are ena- 
bled to put immediately in Execution any pur- 

e that we have made concerning the ſaid 
Thing. Or what amounts to the ſame; Domi- 
is ſometimes conſider d as abſtracted from 
Poſeſſon, and ſometimes is conceiv'd as united to 
it ; this being, as it were, the final completion 
of Property ; upon the arrival of which it fully 
exerts its direct Effects. For the better Illuſtra- 
don therefore, of the Point, it will not be in- 


Cn to ſay ſomewhat of Poſſeſſion in 


vu. By Poſſeſſion then, we underſtand not 


the bare retent on of a Thing; ſuch as a Keep- 


1— — 


er, an Adminiſt rater, a Borrower, or a Tenant for 
Uſe and Profir, have wich regard to the Good of 
Others; but ſuch as carries along wich it an Af. 


fection and Deſire of havir g the Thing to ones 


ſelf. This they divide into Natura! and Grail; 
Which Diviſion may again be conſider'd in 
Two reſpects; either as to the outward manner 
of poſſeiſing or retaining ; or as to the inward 
Form or Eſſence of Poſſeſſion. In the Former 
Senſe we are then ſaid to have Natural Poſſcili- 
on, when having once taken a Thing, we ſtick 
to it, not only by the Inclination of our Mii.d, 
but by Adtual, and, as it were, Corporal Applicati- 
on, Civil Poſſcflion may in this Senſe be kept 
in the Mind only, when tis loſt as to the Body. 
Inaſmuch as National Laws, in ſome particular 
Caſes, ſtill allow the Advantages which follow 
Poſſeſſion, tothoſe who have quitted their Act- 
ual hold, or loſt Things out of cheic Hands. In 
the latter reſpect Natural Poſſe ſlion i:, when we 
have indeed a Mind and Inclination to keep a 
Thing as our own, yet without any juſt perſua- 
ſion of Property, ſuch as might ariſe 185 a 
Lawſul Title. But Civil Pelſiſſn implies not 
only a Deſire, but likewiſe a Reaſonable Ground 
for that Deſire; which, according to the Com- 
men and Regular Courſe, is always underſtood 
in National Conſtitutions, when they allow any 
Favour to Poſſ:ſſon | p]. 
Now the proper Subject of Peſſiſſon, are Bo- 
dily Subſtances, whether wich or without Moti- 


tion: The leſs proper or the Analogous Subject, 


are Incorpcreal Things, as Rizbts, which we poſ- 
ſeſs by uſing them, and by the power of ſo uſe- 

ing them; as like wiſe Deeds and Y:rmgs, upon 

which an Action may be grounded towards 
ſome certain Claims, To the conſtituting and 

compleating the Nature of Poſſeſſi ni it is requi- 
ſite, that the perſon to be put into poſſeſſion, 
ſhall either by himſelf, or by Proxy, corporally 

take to him the Thing it ſelf, or the Badge and 

Sign of it, or the Inſtrument of Cuſtody, ac- 

cording as the Nature of the Thing permits; and 

conſequently, that the Thing be after ſuch a 
manner ſubjected to his power, as that he may 
be able actually to diſpoſe of it. If many Bodies 

are united and connected to each other, then 
the raking any one part with a deſire of poſſeſ- 
ſing the whole, is conſtrued for taking the whole, 
ſo far as it lies free andvoid of Owners. Thus, 
for inſtance, He who would to ke poſſeſſion of a Field, 
or of a Houſe, & not obliged to walk over every Foot 
of Ground, or to creep into every Garret, but tis enough 
for him to enter on any part (q). A Complex Bo- 
dy made up of particular ſeparate Bodies, as 4 
Flock, for Example; if all che Parts ate pteſent, 
is ſuppoſed to be taten all by laying hold on any 
one, But if the Parts are divided as te place, 
one part of the Flock, for Inſtance, in this 
Field, and another in that; here each part is 40 


IJ L. 2. c. 8. SeQ. 25. and elſewhere. 
le Vid. I. 3. Sect, yy D. Gigs, poſſeſs. 
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be talen by it ſelf. Incorporeal Things when 
they adhere to a Corporeal, are preſum'd to be 
talen together with it. But if they are to be ac- 
quired in the Goods of others, then they are 14K- 
en either when we are introduced to a- Thing, 
over which (for Inſtance ) we deſign to. ap- 
point a Right or Service, or when we exerciſe 
any Act which flows, as it were, from ſuch a 
Right (r). | 

As to Nega ive Rights, it is equivalent to Po- 

ſeſſion, if T forbid a Man any Thing, or 4575 
him in his Deſign upon it, and if he reſts ſatisfi- 
ed after my forbidding or oppoſing him. To 
>roceed; Such a Seizure, or the exerciſe of 
uch an Act is neceſſarily required in the obtain- 
ing of every Poſſeſſion: Though it may by 
Civil Ordinances be appointed, That the Propei- 
ty of a Thing ſhall otherwiſe by Right paſs to 
a Man ſo effectually, as that he ſhall bring as 
ſtrong an Action againſt one who detains the 
Thing from him, as if he had taken Corporal 
Poſſeſſion of it (0). | 

Farther 3 As to the acquiring a Thing by Oc- 
cupancy, it is neceſſary, that the Thing lay free 
and Vacant: So if a Thing is to paſs from 
Another to me, with ſuch force and virtue, as 
that I may be able hereafter actually to diſpoſe 
of it, it is likewiſe neceſſary, that he abdicate 
and diveſt himſelf of the Poſſeſſion, and re- 
move it, as it were, out of his Cuſtody, that I 
may have power immediately to ſeize on ir. 
And this is enough to make it properly be ſaid, 
that a Thing is deliver'd by another ; there be- 
ing no need that he ſhould directly put it into 
my very Hands. As I may very well be ſaid to 
feed a Man, though I do not chew his Meat 
for him, and then thruſt it into his Mouth, but 
only lay it in ſuch a place, whence he may 
conveniently reach it for his Uſe [.]. 

VIII. Theſe Rules being laid down, it is evi- 
dent, that Dominion conſider'd meerly as a Mo- 
ral Quality, and as it abſtracts from Poſſeſſion, 
may certainly be transferr'd by bare Covenant; 
but that as tis underſtood to include likewiſe 
ſome degree of Natural Power, by means of 
which it may immediately be put in AR, beſides 
Covenants, Delivery is farther required : Which 
doth not ariſe from the force of Poſitive Law, 
but from pure Natural Reaſen. Nor yet is it 
neceſſary to atfirm , That before Delivery the 
Alienator retains ſome kind of Imperfet Domi- 
nion; unleſs we would, very unartificially 
aſcribe the Name of Dominion to a bare Natu- 
ral Ability, actually to diſpoſe of a Thing, 
without a Meral Power or Right. | 

For after the Covenant is compleated, or af- 
ter theRightis by Covenant transferr'd on An- 
other, the Thing immediately commenceth 
bis, and regards purely his Intereſt and Advan- 


tage; and the Alienator can lawfully exerciſe 
no Act about it, but ſuch as tends towards de. 
livering up the Poſſeſſion to che other Pary, 
If, before Delivery, he make any other diſpo. 
ſal of the ſaid Thing, he doth this only de /44, 
and not de jure. And Delivery it ſelf is not pro. 
perly the final Act of Dominion, but the fe. 
leaſment and abdication of Corporal Cuſto. 
dy. For that only is eſteem'd an Act of Domi. 
nion, which by virtue of Dominion is fre) 
perform'd. But Delivery is made not freeh, 
but ur on Neceflity , or Obligation. As the 


* Reſignation of a Magiſtrate cannot be ſtil d an 


Act of his Office, if we conſider that Ol. 
fice, as denoting a Power to command 0. 
thets. | 

But though a Thing can no longer be reck. 
on'd my own, when I have made over the full 
Right of it to another Man, yet tis ſomewhat 
different whether I ſtill corporally detain the 
{aid Thing, or whether the other Party bath 
already got poſſeſſion of it. For in the former 
Caſe, he is both unable to apply it preſently to 
his Actual Uſe; and beſides, if I refuſe to deli. 
ver it, he muſt compel me to grant hin cl. 
ſeſſion, in a forcible way. And if Matters 
ſt and thus, beſides the Inconvenience of want- 
ing the Thing in the mean time. if you live un- 
der Civil Government, you muſt be at the ucu- 
ble of making out your Right to the Judge; 
and if he either through Corruption or Neglect 
ſhall pronounce a Falſe Sentence, you mult fi: 
down contented : But if you are in a State 
of Natural Liberty, you muſt try out the 
Matter by the Doubtfu! Fortune of War. 

On this account it is that the Roman Laws 
affirm, That thoſe Contracts which treat of the 
alienating of Things, do give only a Rgbt u 
the Thing ; as if before Delivery the perſon 
were plac'd, as one may ſay, at a diſtance 
from the Thing, only with a Right of joining 
it to himſelf hereafter. But that when Do- 
minion hath received its Final Completion 
from Corporal Seizure, then a Right is eſta- 
bliſh'd in the Thing, Yet the Law frequent!y 
ſupplies the former Deficiency; As for In- 
ſtance, by reckoning amongſt the Rights m 4 
Thing the Rigbt of Inheritance, or that w 
the Heirs have to the Goods of the Deceas d, 
although they have not yet got Poſſeſſion. A 


for the other Diſtinction of the Rowan Lows, in 


granting a Real Action upon a Rig bt in a Thing, 
and a Perſonal Action upon a Right to 4 Thy, 
the ground of it ſeems to be this; That when 
a Thing once perfectly belongs to me, I bade 
nothing to do but to purſue and take it where: 
ſoever I find it; and there is no new en 

Peculiar Obligation requir'd in the other Party 
to engage him to deliver it. But a Dare Rig 


p 
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ing, preſuppoſeth that che Thing is not 
el ed to me, and that the other party 
ij by a peculiar Obligation tied to procure that 
it ſhall be thus united: Therefore I am to urge 
him, That he would leave the Thing, as twere 
vacant, for me, ſo that I may take it into my 
own Poſſeſſion, * ; | 
As to what remains, though it be a Common 
Saying, That a Thing in Hand is better than an 
Aion in tbe Court; yet tis certain, that our 
| . Ffiate may be increas'd, by a bare Right to a 
& Thing, and by Perſonal Action. As on the con- 
tray, what a Man by a perfect Obligation ows 
to Another, he cannot, to any purpoſe, reck- 
on amongſt his Goods and Fortunes, though he 
retains, as yet, the Corporal Poſſeſſion of it. 
Hence he who poſſeſſeth a Thouſand Pounds, 


and ows a Thouſand, hath nothing ; and he. 


that ows more than he poſſeſſeth, hath leſs than 
nothing. For, in the Words of the Civil- Lau-; 
II ei abeſſe videtur in quo eft obligat Cu), So 
much ſeems wanting to him, as he is bound to make 
od, 
a IX. We are to obſerve beſides, that Delivery 
is either true, or feigned and ſuppos d; the latter 
of which is done manu hrevi, in hort, and with- 
out Formality, to fave Time and Trouble. 
Now this chiefly tak es place, when I make over 
by Grant, the Property of my Goods to Ano- 
ther, reſerving, for a certain Term, the U. 
and Profits to my ſelf (w). (Though in ſome 
Grants of this kind, it is now an uſual Practice, 
for the Donor to deliver the Keys to the other 
Party, who immediately reſtores them again.) 
As likewiſe, when I refolve that a Thing of 
mine, which another now hath in his poſſeſſi- 
on, ſhall, for the future, be his Right and Pro- 
perty (x). Or when having firſt lent, or ſet 
out to hire, or given in truſt a certain thing to 
you, I afterwards ſell it you, or reſign it in way 


of Preſent or Portion (y). This Feign'd Delive- 


ry is likewiſe of uſo between, three Perſons, 
by Delegation; as if, for Inſtance, a Man out 
of Bounty or Debt, would give me ſomewhat, 
and I order him to give it a Third per- 


n 


ſon. For thats the ſame as if it had been firſt 
offer d to me. and by me deliver d into the other 
party's Hands. | | 
Delivery is then ſaid to be made manu long i, or 
by a round about way, when a Thing is not 
immediately brought to another Body, but 
only ſhewn or pointed out at a leſs or a greater 
diſtance. For I have, as far as in me lies, d2li- 
ver'd, that of which I have quitted the Poſſeſſi- 
on, and have put another in a Method of ob- 
taining for himſelf (z). And to this Head they 
refer alſo thoſe Caſes, in which any Sign or In- 
ſtrument of Cuſtody (as Keys, for Inſtance,) 


is given up (a). As for the Caſe of throwing 


or ſcattering Largeſſes amongſt the Common 
People, the Deſign of it is not, that the Things 
thus diſpers'd ſhould be look'd on as dereli&, or 
forſaken, and ſo be afterwards acquired, in the 
way of Occupancy, by the firſt Takers. But ſuch 
a piece of Bounty is really a Species of Donati- 
on, reach'd out indefinitely to all the Members 
of the Crowd ; ſo that the Thing thus thrown 
in Common, is ſuppos'd to be deliver d, as 
'ewere, to the firſt Man in the Multitude that 
lays hands on it [5], Yet Ceſar ſpeaks other- 
wiſe in his Compliment to the Soldiers, upon 
granting them the liberty of Plunder : 


ee e Neque enim donare ſvocabo 


. Quod ſibi quiſque dabit (c). 


call it not my Gift what each Brave Man 
ſnall give Himſelf. | 


Sometimes only Tickets are ſcatter d, upon 
producing of which the Bearers receive the Im- 
port and Contents of them. Thus Titzs the 
Emperor , in ſome of the Shews which he pre- 
ſented , threw about little Round Tablets of 
Wood, each with ſome kind of Prize inſcrib- 
ed, as Garments, Gold, Horſes, Oxen, Sheep, 
and Slaves. Thoſe who had the good For- 
tune to catch theſe Tables, upon carrying them 
to the Managers and Stewards, were gratified 
wich the purport of the Inſcription [4 |. 
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Mongſt the Derivative Ways of Acquiſition, 
A ſome regard the «© hance of Death, and 
ſome transfer Things whilſt both Parties are 
alive. In both Caſes the Things are convey d 
from one perſon to another, either by expreſs 
Will of the former Proprietor, or by the ap- 
pointment of ſome Law interpoſing in the Af. 
fair [e]. 

II. On account of Death, tis the Common 
Practice of Mankind to transfer Things by Te- 
ſftament : The Nature and Origine of which Act 
we ought with ſome care to examine. Accord- 
ing to Grotizs [f] therefor a Teſtament, is the 
Alienation of a whole Estate in caſe of Death, and be- 
fore that time revecable 3 in the me an while, the 
Right of poſſeſing and of enjoying being reſerv'd 
Whereas *cis not altogether certain, whether a 
Teſtament can rightly be call'd an Alienation, in 
that ſtri& Senſe under which it denotes ſuch an 
Act by which a Man makes a Thing which 
was his Own become Anothers. For Alienati- 
on, being in this Senſe, a transferring of Right 
from One to Another Perſon, conſequently ſup» 
poſeth the exiſtence of the Two Parties at the 
time of its date; ſo that henceforward the Thing 
may be ſaid to be eſtranged from him who thus 
transferr'd ic. But the Teſtator, ſo long as he 
draws Breath, retains a full and abſolute Right 
to all his Goods, without the leaſt diminution. 
Therefore whilſt he lives, he cannot properly be 
faid to have alienated any Thing: And at the 
Moment of his Death he loſeth immediately all 
the Right he held whilſt alive, and is reckon'd 
as No- body, in Civil Conſideration. There- 
fore an Alienation cannot he ſaid to be made at 
that time, when in reſpe& of the party who 
ſhould alienate, nothing can be call'd his own 
or anothers. Nor is the difficulty taken off, if 
we affirm, That the Alienation is indeed made 
when the Mull is ſign'd, but depends in the mean 
while upon the caſualty of Death, as upon a ne- 

eſſary Condition. For in every Act of Alie- 
nation two parties mult join Conſents, the one 
from whom, and the other to whom the Thing 


is transferr'd; and theſe Conſents muſt be uni- 


ted by conſpiring, as it were , together at the 
ſame time. But now nothing happens more fre- 

uently, than that a Man ſhall not know him- 
{af to be Heir till the Vill comes to be open'd 
upon the Tiftator's Deceaſe. And likewiſe when 
the Wi! is thus open'd, *cis at the choice of the 
Heir appointed, whether he will enter upon the 
Inhericance, cr wave and refuſe it. 
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Again, Since all the Right of the Heir by 


Will commenceth at the Teſtaror's Death; he hath 
not, before that Moment, any Right which can 
be ſaid to depend on the Death of the Party as on 
a Condition. Beſides, when any kind of Alie- 
nation is made, though ſuch as may be recall d 
yet it ought to transfer ſuch a Right on the per- 
ſon towards whom it is directed, that it ſhall not 
be diſannull d at the bare pleaſure ef the Aliens. 
tor. For otherwiſe, neither the Alicnator can 
te ſuppos'd to have contracted any Obligation, 
nor the other party to have acquired any Rigl, 
if the whole Tranſaction amounted to no more, 
(for Example) than this ſlight Premiſe, Yo ſh: 
lade, one time or other, ſon.ewhat which Inow ju. 
Jeſs, provided you don't dijpleaſe me in the man wink; 
but then you ſhall hawe no Right to hinder me fim 
being diſpleaſed at any time when I tbinł fir ar vi but 
any man ner of Reaſon, Such an Act as this can- 
not be ſtiled an Alienation, being a bare d:clara- 
tion of a Man's preſent Deſign, without any 
neceſſity of continuing the ſame Reſolution; 
which is incapable of producing any Obligation 
on the one ſide, or any Right on the other (g). 
But a Teſtament is really ſuch a Declaration of 
a Man's Intentions, as doth not confer any 
Right on the other Party before the Teſtato!'s 
Death; ſuch, at leaſt, as may have the effect of 
full and perfect Right againſt the Claim of the 
Teſtator himſelf. For after the Will is drawn 
up, the Teſtator doth not only retain the molt 
abſolute Right of poſſeſſing and enjoying, mak- 
ing over to the Heir only the bare Piopeiry; 
but indeed the Property it felf is ſtill, without 
the leaſt diminution, his own. 
have this evident Token, that after ali (is, 2 
may alienate his Goods, or may ſt:ike cut 
who at preſent ſtand Heirs, without any poll. 
bilicy of redreſs. But now cven revocable Ale 
enations ever ſuppoſe ſome Caſualty or ſome Con- 
dition under which they are to be revers d, and 
which doth not depend meer!) on the Aiiena- 
tor's Plcaſure or Humour. 

III. We ſhall expreſs the Nature of a Teſta- 
ment more plainly and more agreeably to the 
Senſe of the Roman Lawyers, it we cail it, 4 
Declaration of cur Will touching the Succeſjur: to cu 
Goods, after cur Deceaſe, yet ſacb as is mutable and 
revocable at our pleaſure hill we uye, 16 1 U 
creates a Rigbt in oibers to take plact only when wh 
are gene, Concerning which mutiability, ihe 
Law of General Kindneſs commands thus 


much; That no man, wnle/s on account of bu dime 
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7 and cajoled with Falſe Hopes, or be 
ide? 4 and expos d. Whence, though we can 
hardly diſapprove of what 172 reports of Domi- 
tit Tala, who had chous d fo 

cals in the wicked Tribe of the Heredipede; (O- 
lors en the contrary, (ſays the Author, (h)) com- 
mend the Hum ur ; in that be fruſtrated the Evil 
Hopes of ſuch men, whom, conſidering the practice of 
the Age. it is a part of prudence thus to decerve(1)): 
Yet Valerins Maximus (k) had good reaſon to 
cenſure 2. C æcilim and T. Burrulus, of whom the 
former put a Trick of this kind on L. Lucullus; 
the latter on Lentulus Spintber, their greateſt 
Friends and Benefactors. 

IV. Whether theſe Teſtaments owe their Ori- 
zinal to Natural or to Poſitive Law is diſputed 
amongſt the Learned. The Meaning of which 
Queſtion, is not, Whether a man be obliged 
by the Law of Nature to make a Will, (forthat 
| certainly is in every man's Choice, unleſs ſo far 
253 it proves neceſſary to prevent Quarrels 
amongſt his Relations (I); but whether after 
Property hath been once introduc d. it neceſſarily 
follows from the Nature of that Eſtabliſhment, 
that a Man may effectually diſpoſe of his Goods 
by Will; or whether this Power is granted co 
Proprietors by Poſitive Conſtitution. Groti- 
»'s Judgment in the Caſe is, That @ Teſtament, 
4 many other As, may indeed receive a particular 
Form From Civil Ordinances ; yet the Eſſence and 
Subſtance of it is nearly allied to Property, and upon 
ſuppoſition of Property, belongs to the Law of Nature. 
Or, that the power of Efpoſing effectually of 
what we poſſeſs, is derived from the Law of 


Nations; which the Civilians term Jus frimari- 


wn, the firſt or principal Law; but the reſtraint 
which lies upon us to diſpoſe of them only after 
ſuch a certain manner, is owing to Civil Ap- 
pointment. In regard to which Aſſertion, *ris 
not improbable but that ſome Scruple may 
ariſe. For ſince the Things over which Proper- 
ty was firſt eſtabliſhed are deſigned only to ſerve 


— 0 


me hungry Raſ- 


the Uſes of Men in this Life, and ſince the Dead 
loſe all their Title to Worldly Poſſeſſions, it 
ſeem d not altogether ſo needful, that Proper- 
ty ſhould contain in it a power of ordering 
what ſhould become of a Man's Things after his 
Deceaſe. But it might have been ſufficient to 
have allow'd every perſon the command of his 
Goods during Life, diſabling him to extend ir 
farther, and to have left to the care of the Liv- 
ing the managment of what belong'd to the 
Dead, who are no longer Members of Human 
Society. 

Farther, Since Death removes Men from all 
Concerns below, it ſeem'd that the Diſpoſals 
and Declarations made in their Life time, 
might be afterwards neglected with impu- 
nity. | 


Id cinerem & manes credis curare ſepultos? 


Think you Cold Duſt and Shadows feel ſuch 
- Cares? 


An Evidence of this it ſeems to be, that the 
moſt Ancient Men we read of in Story, were 
wont to engage their Friends by Oaths to fulfil 
their laſt Commands, as if no Human Bond 
were ſtrong enough to oblige them in this Caſe, 
(n) Therefore twas at the pleaſure of the Sur» 
vivors, whether or no a Man's Will ſhould take 
effect, even after he was dead. And conſe- 
quently they were todetermine by ſome agree- 
ment amongſt themſelves, how far they ſhould 
comply with the Deſires of thoſe who had now 
loſt the Common Righrs of Men. Without ſuch 
an Appointment, any precedent Diſpoſal would 
have been vain and uſeleſs, which the Author 
could not, and others who could, would not 
maintain and put in execution. 

Buc, on the contrary, it manifeſtly appears, 
that 'twas not ſufficient in order tothe peace of 
Human Society, to introduce ſuch a Property or 
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III L.8. Epiſt.18. | 
[1] Add. Lucien in Dialog. Simpl. & Polyſrat. 
L II] Comp. 


Iſaiah 38. 2. 1. i 


7. c. 8. 
Ke 24. 2,3. 47. 29. L. 25. Diodor. Sic. I. 11+ c. 33. Speaking of Parſodes's Death. | 


Commands, 


So Conflantinus Duces obligeth his Wife Eudocis by Oath , never to enter 


deceaſe, Vet 


too in Sephocles (Trachin. verſ. 1192.) Hercules requires an Oath from Hillus, for the performance of his laſt 


on a ſecond Marriage after his 


by what Stratagem ſhe recover'd her Writing from the Patriarch who had the keeping of it, and 


how a if ſhe had hereby been releas d from her Engagment; ſhe martied Diegencs, we read in Zana; Tom. 3. in 


4 755 — Michael Chc. Ann. Tom. 4. 
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Juſſerat hac rapidis aboleri carmina flammiz 
Uirgilius Phrygium que cecinere Ducem, 

Tuccs vetat, Variuſque ſimul; tu maxime Caſar, 
Non ſinis. 


Virgil thoſe Strains which rais'd the Trojans Fame, 
Dying bequeath'd to Feed th Injurous Flame, 


Tucca and Faria: ſtop the raſh Deſign , 


And You, Great Cſer, fave the Glories of Your Line, 


4 | | | 
Herod's Command for ſlaying the Chief of the Jews , are negleRed by his Siſter _ 
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Dominion of Things, as ſhould turn only to 
the preſent momentary Uſe; but twas needful 
to make it ſuch as ſhould hold good hereafter: 
Man, ſo far as Nature allows, having no leſs a 


Right to preſerve Life for the future, and co pro- 


vids Means towards obtaining that End, than 
for the preſent Moment. To which if we add, 
That we are enjoin'd to take a particular Care 
of thoſe who are allied to us in Blood, whole 
Race we wiſh may continue to an indefinite 
extent of Apes, it will on the whole appear to 
have been conducive to the peace of Mankind, 
not to make the force of Property depend on 
any fix'd Period of Time; ſince this would have 
created no leſs confuſion and trouble than the 
Primitive Community: But to aſſign it, as 
'twere, an Indefinite Duration, by means of 
which it might paſs down, and be continu'd to 
Others. Now as to the preſerving and the con- 
tinuing this Property, thoſe who live in a ſtate 
of Natural Freedom, appoint Means according 
to their own Judgment. But in Civil Govern- 
ments, as it is ſupported by the Publick Strength, 
ſoit hath been variouſly temper'd and retrench'd, 
as 2 Nations have at any time thought 
to be for their Intereſt. | | 

As for the Notion invented by the Author of 
The New Method of Law (n), I queſtion whe- 
ther it will meet with che approbation of ſound 
Judges. Teftaments, ſays he, by meer Right, that 
is, without the confirmation of Civil Ordinances, 
would be of no force or weight , unleſs the Soul were 
Immortal, But becauſe thoſe aubo are taken out of 
this Morlil do really ſtill liwe, therefore they remain 
Proprietors of their Goods 5 and thoſe whom they ap- 
peint their Heirs, are to be leok'd on as their Stewards 


and Minagers (o). 


V. But as no one will be forward to main- 
tain, that for a Man to be able to diſpoſe of his 
Goods at ſuch a time as he is the true Proprietor, 
ard to fix the effect of his diſpofal on a time 
when he ſhall not be Proprietor, is repugnant 
to the Law of Nature : So, on the other hand, 
ic doth by no means appear that this flows by 
any neceſſary Reaſon from the Eſſence of Pro- 
perty. | | 

| Thus much indeed flows from thence, That 
a Man whillt ative may confer a Right to his 
Goods on another living perſon, which ſhallnoc 
be extinct upon the Death of the Collator , 
being ſtill kept alive in the other party 
who ſurvives. For inaſmuch as the Efficiene 


——_— 
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and the Effect are diſtin and ſeparate Be: 
there's no neceſſity, that the . Bald g 
ways die with the former. And therefore, 2 
Man in his Life Time may fully transfer 6 
what which he poſſeſſeth on another, who ſhut 
not loſe the Property of it by the Death of tin 
from whom it was receiv*d ; fo nothing hinder 
but that a Man may make over the Property of 
any Thing toſome perſon elſe, yer fo as tore. 
ſerve ſtill co himſelf a certain Right over the ſad 
Thing during his continuance in this Won 
Hence in the moſt Ancient Times we find the 
Fathers of Families diſpoſing of their Goods x 
the approach of Death ; (for as to the Paſſige 
in Gen. 20. 3. Abrabam ſeems not to have altea 
dy made his Servant's Son his Heir, but only to 
have thought of making him, in Caſe he hap. 
pen'd himſelf to die without Iſſue; ) yet ſo à 
that they themſelves open'd and publiſh'd thei 
Will to their Children, that theſe by acguieſ. 
cing in it, might ſeem to confirm it by mutual 
Covenant amongſt themſelves. By this means 
the Right. immediztely paſs'd from the Living 
Parents to the Living Children; and the late 
were admitted preſently, as twere, into pol. 
ſeſſion of the Goods. And tis probable, that 
thoſe Primitive Men , who follow'd fo plain 
and frugal. a way of Life, commonly were 
not cut off by our ſudden and violent Diftem- 
pers, bus decay'd leiſurely by the gentle wall. 
ing of the Radical Moiſture ; ſo that they 
were Maſters of their Reaſon to the laſt, and 
were neyer ſummon'd by Death unaware, 
and upon a ſurprize (). | 
After the ſame manner, Cyrus, in Xeroghn, 
(7) allots bis Sons, with his own Mouth 
the Diviſion of their Fathers Fortunes, And 
indeed theſe laſt Diſpoſals oughe to obtain 
great Favour and Allowance; it being thought 
no * — under our Mortal Conditi 
on , that what a Man hath labour d for in 
his Life, ſhould afterwards fall to that perſon 
rather than others, whom he particularly chu- 
ſeth and deſires. Ti eftabliſh'd, (ſays Quint- 
lian [T]) by the Laws and Cuflom of the State, 
that as 4. as it can poſſibly be done, the Te- 
ftaments of the Deceas d ſhould be ftridtl obe- 


| ed. And this upon no ordinary Grounds and Rea- 


ſems. For there ſeems mo greater Conſolation in 
Death, than to bawe @ Will which ſhall bold 
good after Death. Otherwiſe a Man might think 
an Eſtate a Burthen, if he had not the full d. 
ſpoſal of it; and if all the Right which we art 


— 


(1. 59 ) relating how Tiberias Will was declared null by Caligula and the Senate, adds this RefleRion, That 
ht can prevail again#t the Ingratitude of Men, and the Power of Poftcrity. To which may be applicd that 


al 1 


Dio Caſſius 
no Counſel or For eſig 
Saying of Lacan, 
_ Nells fides rebus po#t terga reliflis : l. 2. 
In vain we truſt to Things we leave behind. 
2 Par 56. ſo] Comp. Luke 2 Sirac. 1 . 1. | 
| id. Gey. 25. 5, 6. 48. 22. Dent. 21 16, 17, 1 Kings 1. 35. Sire, XXXIII. 3 
Tread. l. 8, 2 {r] Declam. 308 * 
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allew'd to bave over it whilſt we live were to be ta- 
ben Fom us when we die (s). 
N. But the Queſtion under debate doth not 
ſo much with regard to theſe actual diſ- 
poſals during. Life, as to choſe Teſtaments by 
which a Man fo conveys his Poſſeſſions, as to 
retain the liberty of aicering, to his laſt Breath, 
ſo that the Right of the Heir to the reſpective 
Goods ſhall not commence till the Teſtator's 
Deceaſe : Which Method of appointment many 
have, wich very good reaſon, preferr'd to that 
other, but now mention'd, by which Men up- 
on the brink of Death, diſtributed their Goods 


amongſt their Heirs with their own Hands. For, 


ſome ſudden unforeſeen Fate frequently either 
hurries men out of the World, or however re- 
moves them far from their Friends, fo as they 
want Time or Opportunity to expreſs by Mouth 
their Laſt Reſolution. | 
And again, Perſons who ſeem'd to have had 
more than one Foot in the Grave, have often 
ſome ſtrange Turn, recover d their Health, 
when they utterly deſpair'd of it. And it was 
likewiſe judg'd more convenient, that a Man 
ſhould diſpoſe of his Goods, rather whilſt he 
was in Eaſe and Quiet, and Maſter of a ſound 
and clear Reaſon, than when he was trembling 
at his Laſt Hour, or when his Mind was ſtock'd 
and weakened by the force of his Diſtemper. 
Beſides, twas more advantagious for each 
perſon to remain Lord of his own Poſſeſſions to 
tis final Gaſp, and to give no man ſuch a Right 
over them, as he might not, without inconveni- 
ence it any time revoke, when either the Merit 
of the Party, or his own Inclination ſhall alter. 
t) (As the French tell us, 75 ſenſeleſs to pat off 
dr Chaaths before we are near going to Bed.) For 
though the conveyance of Rib, in this Caſe, 
might be made reverſible, or ſuch as the Con- 
veyer might diſannul upon appearance of ſome 
Condition, either Caſual or Voluntary, on the 


part of him to whom the Conveyance was 
made, vet the Doubts which muſt neceſſatily 
have ariſen about the proof of this Condition, and 
which each perſon would have urg'd for his 
Own Title, muſt have occaſion'd endleſs Di- 
ſputes. At leaſt, he who had been once de- 
clar'd Heir, would have conceiv'd the higheſt 
and moſt mortal reſentment againſt the Diſpo- 


fer, ſhould he for any ſlight Reaſon, be de- 


priv d of what he had already ſeiz d upon in 
Hope and Expectation. Many likewiſe have 
expoſed themſelves to very great Dangers, by 
openly naming their Heir too ſoon. Thus Ca- 
ligula, when perſons who had put him down in 
their Wills amongſt cheir Children , and had 
made open profeſſion of it, and yer ſtill liv'd 
on, he gave them the Name of Morkers, and 
ſent many of them a Poifonous Meſs to diſpatch 
them (A). | 

When rod had taken up a Deſign of divid- 
ing his Kingdom amongſt his Sons, Augn/t tes 
forbad him to proceed, ordering him, So long - 
as he liv'd, to keep both his Kingdom and his 
Sons in due ſubjection (w). As the Family of 
the ſame Prince was afterwards diſtracted with 


a very fatal Emulation, upon his naming a Suc- 


ceſſor in his Life Time. It hath therefore been 
thought ſafe to take care that Mens Wills ſhould 
only be publiſh'd after their Death, that they 
may bring no Odium , and no Danger upon 
them whilſt they live. | | 

On the ſame Ground it hath been look'd on 
as a moſt deteſtable and barbarous Villany to un- 
ſeal and divulge a Teſtamenc during the Life of 
the Teſtator. So when Cæſar upon the break- 
ing out of the Civil War, caus'd 4ntony's Will, 
which he had depoſited in the Hands of the Ve- 
ſtal Virgins, to be rehearſed in open Senate; ma- 
ny took very grievous offence at the Act. For, 
(as Plutarch obſerves) (x) they judged it to be moſt 
Monſtrozs and Unreaſonable, that a Man ſhould be 


- 
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l'] Nor is Statini's Reflection on Bar renneſs unworthy Conſideration, 


Orbit as omni fugiends niſu, 
Quam premit votis inimicus heres, 
Optimo poſcens ( pudet heu!) propinquum 
Funus | 


amico 


Orbita nulo tumulata fletu. 
Stat demo captà cupidus ſuperſtes 
Imminens le i ſpoliis , & ipſum 


Computat ignem. 


Syl. L IV. 


From Barrenneſs, Good Providence defend ! 
Which feeds the Wiſhes of th' Ungodly Heir, 


The 


Begging the ſpeedy Funeral of his Friend. 
hg tne with no parting Fear ! 
Succeſſor th' empty Seut 


Stalks like a Victor in a Fortreſs won, 
Greedy to faſten on the Spoils of | Fate ; 


[7] Vid. rar XXXIIL 2c, 45 


And counts, with Grudging Care, the Charges of a Stone. 


1s] Seren. Calig. 38. Add. Seren, Gelb. 9. Liv. XL. 34. 8 


»] Foſepbus, Antiq. XVI. 8. 
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obliged to give an account whilſt alive, of choſe things 
which be intended ſhould be done after bis Death. 

pecially ſince amongſt the Romans *twas a uſu- 
al Cuſtom to give Judgments and Characters 
of particular Perſons in theſe laſt Inſtru- 
ments ()). 

Now though the Reaſons here alledged, and 
others the like, highly recommend to moſt Na- 
tions this way of final Diſpoſal, yet we cannot 
hence evince, that ſuch Teſtaments do natural- 
ly flow from the Propriety of Things, and conſe 
quently are preſcribed by the Law of Nature. 
For though we ſhould ſuppoſe that by the Com- 
mon Conſent of Mankind ſuch a force was 
grant ed and affixed to Property, as that a Perſon 
might conſtitute whom he pleas'd to poſſeſs his 
Goods after his Deceaſe, yet that this ſhould be 
done in fuch a particular manner, whereby, 
both the Teſtator's Wil! ſhould remain Ambula- 
tory or Changzable during his Life (z), and the 
Right of the Heir not begin till the Teſtator's 
Death, and the Party who is Heir not know ſo 
much till then; all this is invented and eſta- 
bliſh'd by Poſitive Ordinances. For, otherwiſe 
in transfcriing Rigbt from one to another, ac- 
cording to the Regular Courſe, it had been ne- 
ceſſary that the Conſents of the Two Parties 
ſhould exiſt together at the ſame time, and, as 
it were, meet and unite : From which Union 
the tranſlation of Right is conceiv'd to ariſe. 
But now in the Caſe before us, tis ſo far from 
being neceſſary, that the Conſents of the Te- 
ſtator and of the Heir ſhould be united; that 
there is allow'd an Interval of Time . even be- 
tween the Death of the former, and the En- 
trance of the latter; the Law, in the mean while, 
| __—_— the Heir's Right, which might other- 
wile fink (a). 

VII. It is wont likewiſe, with great pains and 
labour, to be diſputed ; whether the Heir by 
Will. can with a ſafe Conſcience enter upon 
the Inheritance, when the Will was defective in 
any Poiat or Form required by Civil O:dinan- 
ces: A+ likewiſe, whether the Heir at Law, or 
he who was to ſucceed, in caſe the Party had 
died Inteſtate, can honeſtly overthrow ſuch a 
Will, upon failure of theſe Forfeitures, though 
he is aſſuted that the Teſtator ſeriouſly deſign d 
to bequeath his Goods to the perſon there ſpe- 
cified. Thoſe who take the Negative ſide of 
both Queſtions, rely cbiefly on the Hypotheſis 
formerly mentioned, that the making of Wills 
is a Precept of the Law of Nature. Whence 
they conceive, that he who overthrows a Will 
thus defective may indeed defend his proceed- 
ing in outward cogniſance, or in Civil Courts, 
but not in the Inward Judicature, or in the 
Court of Conſcience. 


For tte through underſtanding of theſe Mater, 
we ought beforehand co obſerve, That Naiig. 
nal Laws are ſcarce in any Point more carchy} 
or more ſtrictly exact in requiring certain Forms 
and Ceremonies, than in Teſtaments; as well 
to prevent the many Frauds andJuglings which 
might creep into thoſe Written Inſtruments, 3 
to cut off thoſe moſt prievcus Contentions, 
which Avarice would have rais d upon the Caſe; 
ſcarce any thing being gotten with les pains 
than a Rich and Plentiful Inheritance. Hence 
inaſmuch as every perſon of competent Year, 
and not ſtupidly rude and ignorant is preſum d 
either to have known himſelf, or to have been 
able to learn from more skilful Hearts, after 
what manner the Laws of his Country com- 
mand Teſtaments to be made; and one is ſup. 
poſed to have expreſs d his ſerious Refoluricn in 
ſuch a wav as he knew would nut hold good 
againſt thoſe who ſhould oppoſe it in Coun; 
Eſpecially, conſidering that men are allowed ſo 
vaſt a time for the ſetling this Buſineſs. When 
therefore a Teſtament is found diſagreeable to 
the Civil Conftitutions, *rtis eaſily preſum d that 
there hath been ſomeFraudulent Contrivance or 
that the Teſtator either was not well in his Witz, 
or elſ- drew up the Inſtrument negligently and 
haſtily, and more by the Inſtigation of others, 
than by his own free Motion: So that the only 
end and deſign of thoſe Forms was, that a Tor- 
ged Teſtament ſhould not be ſet a foot inſtead 
of a True; or a ſudden and unadvis'd Impulle 
be admitted for a Deliberate Reſolution: Eſpe- 
cially ſince, without any ſuch Act, the Law calls 
to the Inheritance the next of Kin, thoſe who 
are, ordinarily, ſuppos'd to have ſtood faireſt in 
the Opinion and Wiſhes of the Deceas d. But 
though it may ſo happen, that one who 
goes about to declare his Mind in this Matter, 
upon ſerious thoughts, and mature deliberati- 
on, may miſtake as to the uſual Forms ; yet 
Courts of Judicature have no other means to be 
inform'd what was the Intention of theDeceaſcd, 
than by theſe Inſtruments. And ſince twas at 
firſt allowable for the Civil Authority to put 
this Power of making Wills under ſuch Rules as 
ſhould render it more ſerviceable to the Publick 
Good. there's no need to recede from the C m- 
mon Decrees, for the ſake of one or two pit- 
vate Perſons ; ſince if ſuch a Precedent were 
once admitted, endleſs Cheats and Quarres 
would ever be ſtarting up. | | 
Again, He who is baik'd of an expected In- 
heritance upon a Failure in the Writings, can- 
not complain of Hard Uſage : For, neither can 
he plead the Prerogative of Blood and Birth, 
(becauſe then he would have ſucceeded without 
Will ; ) nor can any man by Teſtament acquire 


a Right which ſhall hold good, at leaſt in caſe of 


— 
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9 As appears from frequent Inſtances in Tecites. Add. J. 2. Sed. 38. D. dipeſiti. I 1. Sedt 5. D ad, L ce & 


[x] Vid. 1.4 D. de adimend. & trantfer. legat. 


[a] Add. I. 61, D. de ad. Dom. 
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-»ofiion. unleſs it be ſquared according to the 
* Wherefore ſuch a Perſon mult attri- 
ute his Diſappoinement rather to his own Miſ. 
C,rrune, than to any Injury of others. But not- 
Eithltanding all this, if the Will be not call'd 
in queltion, then the ſpecified Heir may fairly 
-nter upon the Poſſeſſions. For the Flaw which 
e Civil Ordinances ſuppoſed upon defect of 
Formalities, doth in this Caſe vaniſh; (it being 
ken for granted that the Teſtator ſeriouſly de- 
len d rhis Perfon for his Heir; ) and really the 
Goods belong to him rather than to any otl.ers, 
fer thoſe who according to the General Courſe 
the Law , would have ſucceeded by Birth, 
acguieſce in his Claim, and tacitly wave their 
own Right. Becauſe a Serious uy 2p not de- 
dated with due Solemnity is ſo far oniy ad- 
judg'd by che Civil Lars inſufficient to transfer 
2;phr, as it ſeems toi quire that others ſhould 
be excluded, who might challenge a Right to the 


Statute. 


{me Thing upon another Bottom. Therefore, 


i the Buſineſs be not brought into Court, the 
want of thoſe Solemn Forms requir'd by Poſitive 
Sratutes, doth not in the leaſt affect or impair 
ir. provided it have all Conditions beſides, which 
otherwiſe, and according to the General Law 
of Nature, are ſufficient to conſtitute a Right, 
G that the Failure in Point of Form, ſeems to 
prejudice the Heir by Will only, if he is op- 
pos'd by thoſe whom the Law would have ad- 


r2nc'd to the Succeſſion, in caſe the Party had 


died without Will. But when theſe are ſilent, 
and forbear to plead their Title, then for the 
Teſtator to have any way ſignified in earneſt 
whom he intended for his Heir, isjudg'd ſuffici- 
ent to transfer the Property. And this ſome 
Nations which were either unacquainted, or diſ- 
paſted with the ſcrupulous exactneſs of the Ro- 
mes Law, have thought enough to make a il 
perfectly valid. After all, 'tis certain beyond 
diſpute, that they who receive any thing by vir- 
tue of a Will which they know to be forg'd, 
are really guilty of a Sin, though they were not 
themſelves concern'd in the Cheat (b). For, in 
the fieſt place, the Teſtator did not intend that 
his Goods ſhould come to them; and then, the 
ſame Goods were already aflign'd by the Laws 
to others, upon the not appearing of any Legal 
Ieſtament of the Owner. | 


* 


— 


VIII. Nor, (as to the Second Cn, in,) de th 
the Heir at Law, by overthrowing ſuch a dele 
ctive Will, whatever aſſcrance he may have 
that *twas the ſerious Intention of the Deceas d, 
properly do any Injury, either to the Teſlator 
bimfelf. or to the Teſtamentary Heir. Not to 
the former, becauſe he had no Right of beſtow- 
ing his Goods by his laſt Diſpoſal on any otters 
than the Natural Heirs, unleſs he had obferved 
the Form preſcribed by the Laws of his Coun- 
try. Not to the latter; becauſe no Right which 
ſhall hold good aꝑainſt the Natural Heirs can be 
conferr'd on him in any other way than by a 


Teſtament fram'd as the Civil Conſtituticns 


direct. Nevertheleſs, perſons who have court- 
ed the Fame of extraordinary Humanity, have 
thought it mote generous to ſlick cloſe to the 
Will of the Deceas'd, though not exactly ex- 
preſy'd acccording to the Forms of Law; ei- 
ther to avoid the Imputation of Avatice, or 
becauſe Tender and Compaſlionate Minds ate 
ſo ſenſibly affected with the Thoughts of 
Death, as not to ſuffer that what a Man in- 
tended for his Laſt Appointment ſhould be in- 
tended in vain (c). Ke tl at will follow this 
Example , ought certainly to be applauded for 
a Noble and Bountiful Spirit. For the ſame 
Reaſon, thoſe who deſire the Character of 
great Benevolence, are careſul to perform the 
Laſt Commands or Requeſts of their Relati- 
ons or Friends, though fomewhat burthen- 
ſome to themſelves. On which occaſion we 
may take notice of that Irregular Wil in I. 
cian, (d) Where a poor Man bequeaths to one of 
his Rich Friends his Mother to keep , and to ano: 
ther bis Daughter to match ber off , and to give 
ber a Portion. Yet ſtill on the other hand, 
he is not to be cenſur d, who doth not 
refuſe an Advantage allow'd him by the Laws 
of his Country. Re 
The Queſtions which remain are to be de- 
termin'd by the Cuſtoms and Ordinances of 
particular States : As how far a Man may be 
authoriz'd to divide his Eſtate amongſt many, 
either all Co-heirs, or ſome Heirs, and others 
Legatees. As likewiſe , Whether an Inheri- 
tance paſſeth down with a full conveyance 
of Rygbr; or whether under the Nature and 
Burthen of a Truſt ? On which Points the 


— 


th. 


[5] Hence mul juſtly cenſures the Act of M. Craſſus & &. Hortenſiur, who in the Caſe of a Forged Will, being | 
not conſcious to themſelves of any Share in the Cheat, yet did not refuſe a Share in the Advantage. De Offe 1 3. 


Add. Var. Max, I. 9. c. 4. 


[c} h.. L.g Epitt. ro. Thu are wont moſt religiouſly to obſerve the Wills of the Decca d; the bare underft ending of which 
(bemeer it be expreſi'd) is te @ geed Exccuter the ſame as the niceft Fore: of Law. Idem 1. 11. Epiſt. 16. J have fr d it as 8 


ime of Private and peculiar Law te my elf, to defend a Will as Perfeft, though deficient in ſume Legal! Font 


Idem |. 5. 


Eoiit, 7. 7his Teſt ament, if youregars the Law, is null; but if you conſider the Intention of the Decca d. is firm and uva Ar © 


for my pert { though I fear the Men of my own Prof-ſſſon will not reliſb very well ſuch @ Declaration) 1 am more 
15 2 the Teft ator's Intention , than by any erat neſt of Law, 
Dar. 


4 N 2 Civi- 
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Civilians diſcourſe at large. But this the Law 
of Nature manifeſtly requires, That the Bur- 
thens and Debts encumbring an Eſtate , ſhall lie 
on the Heir, by whatever Means be ſucceeds : 
Vet not beyond the Value of the Inheritance, 

nor ſo as that he ſhould be bound to make 
vp the Deficiency out of his own Separate For- 
tunes, unleſs he Lath laid a particular Obligati- 
on on himſelf to that purpoſe. 


IX. We uſually diſtinguiſh from Teſtaments 
Donations in Caſe of Death; by which both Par- 
ties living and conſenting, one transfers on the 
other a Right to his Goods, if he chance to 
die. Of theſe there ſeem to be Two kinds 

eſpecially remarkable. | 

One, When a Man conceiving himſelf to 
be under a probability of Mortal Danger, ſo 
grants a Thing to another as not to make it 
his immediately upon his acceptance , but on- 
ly if che Danger really proves Mortal as he 
expects: Or, when a Man makes his own 
Death which he apprehends to be near on ac- 
count of the preſent Danger, the Condition 
of his Grant; fo. that if he eſcape the Danger, 
the Grant is void (e) The other, When any 
perſun makes over to another his Poſſeſſions 
after liis Death, reſerving to himſelf in the 
mean time, the Poſſeſſion, and the full Uſe 
and Profits; but in ſuch a manner, that the 
Donation ſhall, before his Death, be revocable 
on ſome particular Cauſe; as if the other par- 
ty ſhould afterwards offer him ſome ſignal In- 
ju'y 3 or if he himſelf, being Childleſs when 
the Grant was made, ſhall afterwards have Iſ- 
ſue c, his own. | 

But, If the Donor made his Grant reverſi- 
ble, not on any External Condition , bur 


MDGS ones, 
meerly of his own Pleaſure , then the G. 
tee ſhall acquire no Right , fo long as the D. 
nor retains a Natural Ability to change * 
Mind; that is, ſo long as he continues Mah. 
of his Reaſon. For, as on the one (9s }. 
is not under any Obligation, who may rele, 
himſelf when he plealeth, without any pi. 
ment or Performance; ſo on the other lde 
bare Hope, which may be taken away py; 
at another's Fancy, cannot come unce— My 
Name of Righr. The Right therefore of u. 
Grantee ſhall commence only upon the Da 
nor's Deceaſe; and conſequently this Ad ,,, 
proacheth near to the Caſe of a Teſtamen, 


ſtrictly fo call'd. 


But, when a Petſon moved with tt. 
Thoughts of any Danger which threatens his 
Life, ſo grants a Thing, as to make it imme. 
diately upon acceptance, belong to the other 
Party, and doth not recall it, upon elcaps 
ing the Danger, then the Promiſe ſhall be 
rather put in the Claſs of Ordinary Donai. 
ons, or ſuch as are made without any te. 
gard to Death. Though in caſe the Gray: 
was very large, and ſuch as will weaken de 


'Donor's Eſtate , much more if it compre- 


hend the whole Poſſeſſion, it ſhall be pre. 
ſum'd to have been made only upon hi; 
preſent Proſpect of Death, and not to hold 
good unleſs he ſo miſcarried. | 

That kind of Grant likewiſe , by which 
Man transfers Property on Another, with- 
out the Power of retracting , yet ſo as (9 
enjoy the Uſe and Property during bis own 
Life , iz to be reckon'd amongſt the OrGipary 
Donations, or ſuch as are made betweea Lir- 
ing Parties. 


—— — 


143 See an Example in Homer, Odyſſ. 3. It may not be alrogether improper to rank under the Came IId the 
Act of King Philip, in Ly (1.32. c 38. } who finding himſelf under a neceſſity ot engiging with the Reman: 
in Battel, delivered the City Argos to WNabis , as 'rwere to bold in truſt; to be reſtored in ca'e ks ger the Pictery, ts 


ro be Kt if he proved Unfortmnate. 


Add. Dioder Sic. I. 15 Cc. 19. Where he ſpeaks of Anta: his Gift to the Ohne bian-. 


Thus Hercales ſpeaks in Exripides (Alrefl. v. 0a 


With you ! leave the Dime, to be reſtet'd, 

When Freturn and lead in Triumph home | 

The Thracren Steeds, when firſt the Tyrant's Fate 

This Hand hath CcaVd. But if my Wiſhes fil, 

(Which Heaven avert !) then keep her as Your oun; 
Add a New Honour to Your Family, 


bs F A P. 


— 


DooOR IV. Of tbe Laws of Natnre and of Nations. 0 


n 


— — - 


| Ccording to the diſpoſal of the Law of 
Nature , without any particular expreſs 

A& of the former Lord, the Properties of 
Things are ſaid to paſs in Succeſſion to Inteſt ates. 
For Property having beenat firſt endued with ſuch 
\ Force and Power, as that by virtue of it, a 
man wasenabled not only to do what he pleas'd 
with his Goods during his own Life, but like- 
wiſe effectually to transfer them upon others af. 
ter his Death; it did nor ſeem probable that if 


of his Goods whilſt he lived, he was therefore 
willing they ſhould after his Death become, as 
it were derelict, and lie free to any chat would 
take poſſeſſion of them (F). In chis Caſe then, 
Natural Reaſon ſuggeſted, That men ought to 
follow the Preſum d Hill of the Deceas'd, or ſuch 
a diſpoſal as he might moſt probably be ſuppos'd 
to have deſign d Now in doubtful matters eve- 
ry one is ſuppoſed to have deſign d that, which 
is moſt agreeable both to his Natural Inclination, 
and to the Engagements of his Duty (g). 

II. The Regular Courſe of Natural Inclination 
is this That we ſhould labour to make the moſt 
plentiful Proviſion for thoſe who deſcend from 
our own Body, and next to theſe for the reſt 
who are alli 
euinicy: For nearneſs of Bloud commonly 
unites and engageth Mens Minds in a particu- 
lar Affection; and almoſt all perſons have this 
Deſire implanted in them, that they eſpecially 
with well to their own Families, and would 
oy them ſucceed and flouriſh as much as poſ- 


we take due care for the maintenance of thoſe, whom 
Nature bath enjois'd us to cheriſh with a peculiar 
concern and regard ; as likewiſe, that we ſhew our 
ſelves grateful towards cur Benefactori. 
Now although it might ſo happen that theſe 
Preſumptiont ſhould often vary from the Real In- 
tention of the Deceas d, yet the Peace and Tran- 
guilty of Mankind required, That any parti- 
cular Conjectures ſhould be eafily admitted 
againſt theſe Common Rules; ſince by this 


ww aXd...c.ci.c. 8 al 


2 perſon was found to have made no ſettlement, 


to us in the degrees of Conſan- 


As to Duties, one of the chief of them is; That 


5 2.0 GM AP. Kt 
Of Succeſſion to Perſons who die Inteſtate. 


means a door would be opened to endleſs Conten 
tions. And therefore the preſent Affair in the lnten- 
tions of the Deckaſed is conlidered not ſo much 
according towhat it was, as according towhat it 
ought 4 — been, and agreeably to the Rules 
of Duty. Amongſt which one of the firſt Rank 
is this 3 That no Man give eccaſeon to Rupcures and 
Quarrels amongſt others... Hence it is expedient 
for the Common Peace, that tome General Me. 
thod ſhould be follow din this Buſineſs, though 
the Intention of ſome few ſhould happen to be 
neglected, rather than that by endeavouring to 
ſatisſie the Deſire of every Private Perſon, we 
ſhould involve our ſelves and others in endleſs 
Difficulties. _ © 

Beſides, He who would have his own parti. 
cular Purpoſe abſolutely obey'd, ought to have 
expreſly ſignified thus much. Thus nothing is 
more uſual, than for a Father to love one of 


his Children with a more ardent Affection than 


the reſt : And then who doubts but he is willing 
an extraordinary Proviſion ſhould be made for 
his Darlipg's Subſiſtence? Yer if he die Inteſtate, 
they ſhall divide the Inhericance by equal ſhares; 
not as if twere repugnant to the Law of Na- 
ture, to allot one Child a larger Portion than 
another, but becauſe there would ariſe infinite 
Diſputes in Families, if the Father's Affection 
were to bethe Meaſure of parcelling out Eſtates; 
The fame Inconvenlence would follow, if a 
Man dying Childleſs ſhould leave ſeveral Bro- 
thers, to whom he expreſs'd very differen: de- 
grees of kindneſs in his Life time. 

Again, Tis no uncommon Thing for a Man 


at his Deceaſe to leave behind him a Kinſman 


in ſome remote degree, for whom he had nevet 


any particular Paſſion, and to whom he was ne- 


ver oblig'd for any Service or Favour ;, where- 


as, on the other fide, he may have ow'd all his 


Fortunes to the Kindneſs of a Stranger. Who 
will not fay, That the Deceas'd ſet a much 
greater Value on his Benefactor, in this Caſe, ' 
than on his Relation? yet becauſe to enter into 
a Compariſon between the Ties of Bloud, and 
of Gratitude, muſt have occaſion'd many Con- 


»„ſä;ẽäꝛ 8 thn Me. 3 
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[/] Pixar. Olymp. Od. 10. 


* 


— — — 


Which Strangers Hinds muſt ſeize 
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Thoſe Riches grieve the Dying Man 
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troverſies 


37a Of the Laws of Nature and of Nations, 


Cha b. XI. 


troverſies diſſicult 5 be reſolv d, it hach been the 


Judgment of all Nations, that in the Caſe of 
tors, whether the Obligation to pay it 
Perfect or Imperfect, or whether i Wen 


Inteſtates, a Kinſman ſhall be prefer d to a Pa- 
tron, or Benefactor. Eſpecially, ſince if a perſon 
on account of a Kindneſs beſtow'd, were to 
ſtand in che Rail of Inheritance, before the Re- 
lations of the Deceas'd, he might feem'd' ro have 
performed che former Act more as a Uſurer, 
than as a Friend. But if the PenefaRor were 
preferred in the Expreſs Will of theDeceas'd, *ti 
but Equity that the ſaid Will ſhould be 
obeyed. | 
From all which it appears, that Natural Reaſon 
in deciding the Caſe of Succeſſion, upon de- 
fait of Teſtamentary Diſpoſals, regards the In- 
rention of the Deceas'd Party. not as it was 
ſtrictly in it ſelf, concer ning which there is of- 
ten very little aſſurance 3 but according as it 
agrees with the Common Inclinations of Man- 
kind, and wich the Meaſures of Duty. and ſo as 
that no Fuel may be adminiſtred to Controver- 
ſies and Contentions (b). | 
This Judgment of Natural Reaſon is ſecond- 
ed in all States by Civil Ordinances; as well that 
the Avarice of ſome perſons might not ſtir up de- 
ſperate Quatrels amongit thoſe who ſeem'd to 
have equal Reaſon on their ſide ; as that this 
whole Affair might be wiſely accommodated to 
the Publick Safety. 


III In the Succeſſion, therefore to Iateſt ates, 
by the guidance of Reaſon, and by the con- 
ſent of all the known Kingdoms, Children have 
the preference of all others , even of Parents 
theaſ:lves (i). That which ſo highly favours 
the Childrens Claim is, not only the Obligati- 
on laid by Nature on their Parents, to provide 
for their Maintenance and god Inſtitution, but 
likewiſe that ſtrong and vehement Affection, 
which can only be extinguiſh'd, (and that very 
rarely) either by the Enormous Wickedneſs of 
| by Childien, or by the unuſual Barbarity of the 

arents, 


that the Life which they have beſtowed ſhall be 


IV. As to that Maintenance, which | 
owe their Children, it hath been 5 


Expletive or to Attributive Juſlice 2). 'Tis& 

Opinion of ſcme, That rarents do indeed In 
their Children Mamtenance, but thin "th by the] 2 
ter kind of Fuſtict only, and not by the form Jo 
that Parents weuld of wery mbumancly ſheu!d 10 
deny this Affi ance; yet Childtin bawe no Retr 
challenge it from them againſt their I In, bu 5 s 
the proper Effect of Expletrue 7 uſt ice, Though Ci 
vil Statutes may inveſt Children with a ful and 
perfe& Right in this Matter. But we are rae; 
inclined to think, That Porents lie under a je. 
fett Ob! gation to maintain their Ch Iren, ſo lerg 
as they are unable to maintain themſelves; arg 
this Duty ſeems to be laid upon them, not only 
by Nature it ſelf, but by their own Proper A8 
in bringing them into the World. For they 
would be in the higheſt manner injurious to theit 
Iſſue, ſhould they have given the Children Life 
for no other Reaſon, but that they might after: 
wards ſee them periſh. By the A& of Genoation 
therefore they ſeem to have voluntarily bound 
themſelves, to endeavour as far as in them lies, 


n . OOO moons on "» * ——a———— a 


ſupported and preſerved. And thus the Chil- 
dren will have a Perfect Rigbt of receiving Main- 
tenance from their Parents. Yet this Right is 
hindred from producing all its Effects by the Ni. 
tural Weakneſs of Children under that Ape in 
which they cannot provide for their own Sup 
pore. And conſequently they do not fo much 
want Right as Power and Strength to execute 
that Right; only in ſome Points the Civil Or- 
dinances help them out, and compel their Pa-. 
rents to keep and feed them, upon refuſal, 
Though through the Wiſe Ordering of the Cre- 
ator, the Natural Affection of Parent, is of ſo 
great force, as that commonly ſpeaking, they 
joy fully undertake and diſcharge their Du, 
without the compulſion of the Civil Govern- 
ment. | 


[5 Add. 
1] See 
Ariſtet. Nicem. VIII. 14 


Boecler. ad Grot, I. 2 c. 7. Sec. 1 3. 


Parents have a more certain knowledge that ſuch Perſons are their Children, than Children can have fat ſuch are their b. 
rents, And in this Caſe there ſeems to commence 4 fironger Relation from the Cauſe to the Effet, than from the Effe to the 


Cauſe 
Lets Orat. V. 


The Law it ſeif aſſigns over to the Son the Goods of the Father , and allows not him to make a contrary Wil who hath Legi- 
timate Iſue. Idem Orat Il. If a Man deceaſing leave Dangbters lawfuly begotten, he can give away nothing, nor make an) 
di[peſa! without them Conſent. And again, a little after, The Law ſays, , 
own pleaſure, if he lea ue no Legitimate Sons ; but if be leave Daughters , the ir pleaſure 1s to ditermine hu Diſfe- 
ſol, end mot his own. Therefore with their Daughters Conſent, they may give and b:queath, or point any me 
thed of Succ« fſiem. But without ſuch Approbation , they cannot adp: an Heir, or pu: th ir Fortunes mito ol 


Hands. G 

Add. L. 7. D. de bonis damnator. ” 
Julian in Cæſarib. It 11 the Legal Cuftom to 

which we all deſire to ſee obſerved. 
Thus Valeri Maximus obſerves 

is the Qrongeſt and cloſeſt Tye which can affect Mankind. 
[ k ] Vid. ore. dict. loc. Sect. 4. | 


2 Corinth XII. 14 Rom. VIII. 17. If Children, then Heirs. 


let the Sens ſucceed to what the Fathers piſſeſs; and this 1s a Rule 
(Ly. 6.9; Seft. 2.) thit the procreationus winculam , the Bard of Genera'im, 


a Man ſhall dijpeſe of his Goods at br 


v. Not 
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V. Not only: thoſe things which are ne ceſſa- 
5 9 of Natural Life fall under 
the Term 0 

—.— which fit and prepare a Man for a Soci. 
al and Civil Life. And the ſormer are due till 
ſuch time as the Children are able to ſupport 
themſelves by their own Induſtry. As for the 
Meaſure of what ought to be ſpent on Educati- 
on, in training up Children for a Civil Life, it 
js 10 be ſtated according to the Fortunes of the 


Parents, and the Genius and Capacity of the 


dren. Thus much at leaſt is required, That 
2 to become Honeſt and Uſeful Members 
Society. But this is a General Rule in 

the whole Affair 3 That as Nature doth not com- 


mand Parents 10 pinch and defraud their own Incli- 


um, and to make themſelves miſerable for the 
. of their Iſue; ſo a Parent plac d in @ bigh and 
wealthy Condition, is no doubt, in fault, if be do not 
rake care that bis Cbiloren be brought up after the 
mot Exact and Accompliſu d Manner of Inftitu- 


VI. Under the General Name of Children ate 
comprehended not only thoſe of the firſt degree, 
but thoſe too of the Second, &c. whether de- 
ſcending from Sons or Daughters; in caſe their 
nearer and more Proper Parents are not able to 
maintain them (/). 
Farther, Maintenance is due not to Legiti - 
mate Children alone ; but to Natural, and even 
to Inceſtuous Iſſue. For ,what reaſon is there 
that the Poor Innocent Iſffant ſhould be ſuffer d 
to familh for another's Sin Yet if the latter be 
left together wich the Legitimate Iſſue, they ſhall 
not eaſily challenge to admitted to equal 
ſhares, unleſs the Parents made expreſs Declara- 
tion to this purpoſe (.). 1 
In reſpect of theſe ſeveral parts of Mainte- 
nance, upon the Parent's Deceaſe during the 
Minority of the Children, the Inheritance is not 
only theirs if he died Ir.tzſtate, but farther, it 
cannot rightly be taken from them by hisExpreſs 
Will, fo far as is neceſſary for the obtaining this 
End. For it doth not ſeem probable that a 
Child at theſe Years ſhould be capable of com- 
micting any ſuch Offence as might render 
him unworthy of ſo needfull a Support (1). 


pe 


_ 


of Maintenance or Alimony, but thoſe. 


VII. Whatever exceeds this proportion of 
Maintenance, is due to the Children when able 
to provide for themſelves, not ſo much by any 
expreſs Command of the Law of Nature, as 

upon this Principle, that commonly ſpeaking, 
Parents deſire that none ſhould fair better than 
their own Deſcendants. Therefore twas a very 
ſingular Diſpoſal, that of Crates the Theban, who 
 lodg'd his Money in the Hands of the Bankers 
upon theſe Terms, That if bis Children proved le- 


worant, ir ſhould be reſtored to them; but if they bap- 


pen d to be Philoſophers, it ſhould be diftributed 
amenſt thc Common People; becauſe Men of that 


Profeſſion could be in want of nothing (o). As 
to what ſome have advanc'd, That Parents get 
all for the ſake of their Children, andtherefore 
the Children, even in the Parents Life Time, 
have ſuch a Right to their Goods, as ſhall be 
Valu d againſt them, in other Caſes, beyond 


the Neceſſaries of Maintenance; this is abſo- 


lutely falſe: For every Man in his Gettings hath 
firſt of all an Eye to himſelf, and labours chie's 


ly on his own account (y); but what remains 
above his Private Neceſſaries, he is willing 


ſhould paſs to thoſe who are deareſt to him, as 
commonly, his Children are preſum'd to be. 
J. And Children have thus far only a peculiar 


icle to hope for their Parents Eſtate, as that 


in caſe of no expreſs. Will to the contrary, their 
Claim is preferr'd to all others; and becauſe it 
very rarely happens, that Parents are induc'd 
to lay aſide this Ordinary Affection (r). 


every Parent who diſinberits his Child, ſhall be oblig'd 
expreſly to give his Reaſon for ſo doi 
ſome certain Cauſes only ſhall be ſufficient to 


It is well enacted by the Roman Laws, That 


juſtify him in this Proceeding. Nay farther, 


t 


he ſame Laws gave the Diſinherited Children 


an Action, de inofficio Teftamento; of a Will nit 
made according to Natural Affectim and Dury. The 


deſign of which was not to bring into diſpute, 
Whether or no the Teſtator had a Power of 


tranſmitting his Goods to others, rather than to 
his Children,upon juſt Cauſes; but codiſcuſs and 


examine the Reaſons which mov'd the Deceas'd 


to make a ſettlement contrary to the Common 
Inclinations of Mankind, And if, upon ſuch a 


Hearing, it was diſcover'd that the Father thus 


Pa 


—_—_————. 


„ 
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Vid. L. 8. Sect. 5 * bonis qua liberis adquir. 1. 5. Sect. 1 & 3. 1.8. O De agneſe & alend, liberis, 


] 

90 Vid. Gen, XXI. 10. 
Add. Pæcler ad Grof. ditt. loc. Sekt. 4. 
Ie Add. 1. 27. J. 3. D. de ineſſis. heftam. 
lol erat. Epiſt. 2. 1. 11. 


XLIX. 19, 20. Fuages IX. 18. XI. 1, 2. 


lo] Diogen, Laert. 1. 6. 


Utar , & „ quantam res peſcet, acerus 
Tollam , nec anne quid de me judices heres , 


 Nutd non plurs dati imvencr at. 
Jevenal. Sat, XIV. Manifefts phreneſis 


— 


[9] Vid. Nicepher, 


Greger, I. 5. ſub fu. 
I] Nor can we, farther "4 


Us locuples morrerss egenti vi uere fats. 


than this , admit of, L 11. D. de liberis G- potth. 


3 and that 
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neglected his Iſſue, either through his own ab- 
ſurd Fancy and Humour, or through the frau- 
dulent intruſion of others, the Inheritance was 
by Publick Authority avowed to thoſe to whom 
it would otherwiſe have deſcended, had the Fa- 
ther conſulted with Reaſon and Conſcience in 
bis laſt diſpoſal. And therefore Cicero (5) well 
_ replies upon Frucizs, who charg'd his Client 
Ro/c:us with a deſign to diſinherit his own Son, 
It ought to have been the Buſineſs of the Accuſer, to 
lay open all the Sms and V.ces of the Young Man, 


which might be ſuppo, d able to incenſe the Father to 


ſuch. a beight, as that be ſhould once entertain a Reſo- 
lution of doing violence to Nature it ſelf, of baniſb- 
ing that Affection which was ſo deeply rooted in bis 
Mind; and laſtly, of forgetting utterly that be was 
a Father (t). Tis remarkable under what co- 
tour the Diſinherited Children, by the ſame 
Laws, mov'd for Relief: For it being rieceffiry 
that they ſhould ground their Complaint on a 
Suppoſicion that the Cauſe of their Dilinheri- 
tance was unjuſt, they pretended in the Form 
of the Action, That their Parents at the time of 
waking ſuch a Will bad loſt the uſe of their Rea- 
ſon (u). . 
Still, as to other matters, a Father ought ſo 
to favour his Children, as not to lay aſide his juſt 
regard to other Duties. Hence, when he may 
be judg'd to have made ſufficient proviſion for 
his own Family, he is not in the leaſt hindred 
from employing his Goods in Acts of Gratitude 
and Liberality, though to the leſſening of his 
Childrens Fortunes. Thus, in caſea Man hath 
eitherreceiv'd extraordinary kindneſſes from ano- 
ther, or is able by a ſeaſonable Beneficence to 
put ſome great Genius, now ſtrugling with Po- 
verty, into a way of doing — Service; what 
reaſon is there but that he fhould be allow d to 
deviſe ſome part of his Goods to ſuch excellent 
Uſes? It's plain, Antiquity highly celebrated 
the Action of King A4rre/xs 5 who having been 
oblig d by his Brother Eumenes with very ſingu- 
lar Favours, left his Kingdom to Eumenes's Son, 


though he abounded in Male Iſſue of his 


o 


own (w). 

VIII. Neither doth a Father lie under any ne- 
ceſlity of dividing his Goods amongſt his Chil- 
dren in equal ſhares ; but he may aflign to one 
or two ſomewhat above the reſt, as an extraor- 
dinary Bounty; either on accoum of ſingular 
Merit, or of great and illuſtrious Hopes, or 
even of particular Affectjon (x). So likewiſe 
in diſtributing Portions, a juſt regard may be 


had to the Credit of the Family, that it may 
hereafter retain its Strength and Splendor, ff 
this Intereſt cannoc be ſecured upon an 

diviſion of the Patrimony between many Chi. 
dren, the Father may without any breach of 
the Law of Nature, deviſe the chief part of hj; 
Goods to one, and command the reſt to { 
down. contented with ſmaller Portions. Hence 
the Rights of Primogenicure obtain'd amongſt 
many Nations, which according to the moſt 


Ancient Inſtitution , conferr'd on the Eldef 


Son the Regal Government of the Family, the 
Domeſtical Prieſthood , and double ſhare gf 
what his Father poſſeſſed. Which double Proper. 
tion was deſign d to defray che Charge of Eg. 
tertainments, and of Religious Ceremonies; x 
Grotius conceives (). 

On the contrary, there have not been want. 
ing Nations, where the Younger Brother ſuc- 
ceeded to the largeſt ſhare of the Inheritance, 
or at leaſt have their Option, to chuſe why 
part they like. Which Cuſtom js built on this 
Principle, Thar the Elder Brothers bave for a lng 
time enjoy d the benefit of Education from their Pa. 
rerts ʒ of which the Yourger being often deprived by 
too untimely a Loſs, they deſerve ſome Conſideration 
to requite and comfort them under their diſadvar- 
tage. 

Though the latter of theſe Inſtitutions ſeems 
more agreeable to low and mean Families, the 
former to the Great and Noble. 

So again, When Daughters Marry into other 
Families, tis not neceſſary that they ſhould te- 
ceive Fortunes out of their Father's Eſtate 
equal to their Brother's Shares. For *tis a very 
fooliſh Argument, to imagine, that a Father 
muſt needs act contrary to his Duty, in mak- 
ing an unequal diſtribution of his Goods 
amongſt thoſe whom he hath equally begot- 
ten. Therefore Pliny (x) ſpeaking of a Lady 
who had left Two Thirds of her Eſtate to a 
Nephew, and but one Third to a Niece, call 
it Hone fl ſimum Teftamentum, a mot Hone#t and. 
Worthy Teſtament. | 

And hence too it may be appointed not on- 
ly by Statute, but by bare Covenant likewiſe, 


That Children born in Concubinage, or in 


ſuch Marriage as is conſtrued good and juſt 
only in a Natural Senſe , not in the Eyc 
the Law, ſhall claim no more than neceſſary 
Maintenance, or at leaſt ſhall be excluded 
from the main Inheritance (a). 


3 


I Pio "_ Roſc. 


Vid. Mornac. ad. d. I. 2 & 4. & Gror. in flor. ſpars. ad d. I. 
w] As wefind the Story in Pls: arch, De fratern. amor. & in Apothegm. 
de geſt. Reg. Emanuel, I. 4+ P. 117. : 
[x] Vid. Gen. 48. 22. | 
[y] Add. Deut c. 1. 21. 17, Of the extraordinary Prerogative of the Firſt Bora «mongſt the Foponeſe. Se: Bern. Fortn. 
Delicript. Fapon. c. 15. 
Le] L. VII. Cp 24 


[*] Vid. ort. Di#. lic. Sect 8, ſub. fin. & Backer, ad d. 1. 


L] Add. I. 2, 4, 5. D. de inof. teftam. 


The like Inſtance we reed in Hieron Oferiw 


And 


ww... «a qd ” )}, e . err , a, x, 


—— — — — — ©» 


2 e A — = — — — myo 


— 


Fs 


e => K „ 


ned 


* 


—— y ö N f N. 0 
Boo IV. Of the Laws of Nature and of Nations: 377 
— the way, we cannot but won- with the conſent of his Fellows, or by their Aſ. 
2 — (b) ſhould paſs ſo ſevere a fignation, or by the Deciſion of hg. 1 
9 the Voconian Law, by which Female IX. But we are obliged to add on this Sub. 
lide were incapacitated to receive in Inheri- ject, chat nor only the Laws of particular States, 
ance above ſuch a certain Sum. It's plain the but Natural Reaſon it ſelf allows more favour 
guten Law was far more grievous, which ut · to Legitimate than to Natural Children; though 
175 ſo bad the giving Portions to Virgins; for the latter partake no leſs of the Father's Blood 
this Reaſon , as Plutaroh tells us; (c) Left. ſom? than the former. Forthey who owe their Birth 
remain enmarried for want of Larger Fortunes to a Man's Irregular Luſt, without any ſerious 
ind others again be conrted for their Riches ; but that Intention, can on no account enter into compa» 
Man in ſee bing out 4 Partner for bimſelf, riſon with thoſe who were begotten for the in- 
ok wholly into the Manners of rhe Woman, creaſe and defence of his Family, and upon ay 
ind make Virtue alone the Rule and Standard of bis deſire of having Heirs to ſucceed him. But 
Choice, Nevertheleſs, this is a Point which re- * any perſon is inclined to advance a Natural Son 
quires great Caution and Prudence, left a Fa. to the Station and the Righrs of Legitimate 1iue; 
ther ſhould ſow the Seeds of Envy and Hatred in a State of Nature he may fairly do it afteti 
amongſt his Children, if, without very weighty he hath once taken care that no Injury ſhall 
Cauſe, he ſhould ſeem to have created with une. thereby accrue to his Children who are properly 
qual Favour thoſe who were equal in Merit and Legitimate , or to any who have obtain'd the 
Degree (4). And the Divine Law of Heut. 21. next Right after them: Under Civil Govern- 
17. is grounded on the ſtrongeſt Reaſon ; leſt ment he muſt proceed in the Affair as the Laws 
the 14 charm'd wich the Enticements of his permit and direct (50%. Ariſotbanes (i ) reports, 
Beloved Wife, ſhould either frame a Falſe Cauſe it was one of Salons Laws Thar upon Failure of 
for diſcarding the Firſt Born, the Son of the Legitimate Cf eprvg, the Inberitance ſhall be ſhered 
Hated; or ſhould catch at every little Failing 4) the next of kin : But that a Baſtard ſhall not be 
to his diſadvantage. *Tis indeed altogether the deem d next of Kin, nor aur Relation be ſuppoſed be- 
fafet courſe, not to recede in this Matter from teen him and the proper Sons. One the contrary, 
the ditection and diſpoſal of the Laws of our amongſt the Mahomerdns, as to the point of ſha- 
Country (e). Which made my Lord Bacon () ring the Father's Eſtate, there is no difference 
obſerve, That Tanger Brothers, though orberwiſe bblerved between the Sons of the Wife, the Con- 
cmmonly Fortanate, are ſeldom or never [0 hire the cubine, or the Servant Maid. 
Eller ave difinberited. | When a Man is deſirous to raiſe Iſſue rathet 
Hence it is, that in caſe the Father dy'd In- by a Concubine who hath engag'd her ſelf to 
teltate, and the Laws of the Land ordain no- be true to his Bed, chan by a Proper Wife, for 
thing to the contrary, the Children ſucceed to the benefit of his Children by a former Marriage, 
the Inheritance, with equal Shares: Becauſe, the Sons of the Concubine, ſhall, even without 
when.the Point is doubtful, thoſe who ſtand te- any expreſs Will of the Father, be poſtpon's ; 
lated to the Deceas d in an Equal Degrez, are and upon receiving moderate Portions, ſhalf 
prefum'd to have been equally beloved. Now leave the main Inheritance to the others. Yee. 
thoſe likewiſe are accounted Equal Shares, which in Cafe a Man hath therefore taken a Concu- 
though not ſtrictly ſo, becauſe inferior perhaps, bine, that he might avoid the Pride or the Ex- 
in value to the reſt, yet have been taken by any pences of a Wife, or will not admit her to this 
one of the Co-heirs , either by his own choice Name and Honour, for ſome other Political Rea- 


, o 
„% 8 


8 


* : . 

[5] De Civit Dei J. 3. c. 21. His Words are, c4 ge guid migaius dici aut cogit ari peſſit ignore. I know not what could 
be ſaid or thought of , more whjuſt than that Lew. The Law he ſpeaks of was made at the motion of Cato the Cenſor, and 
EnaRted, That none ſh ould leave 2 Daughter above five and twenty thouſand Seſterces in Inheritance: as Paulus Mannti- 
w (de LL, Rom.) ſhew'd from Dio. l. 56 Though Aſchenius Padianus, (ad Orat. Cicer. m Verrem de praturd urb.) reports 
the Thing thus: Voconius preferr'd a Law, Trot no Cenſur, i e no very Rich perſon ſhould make his Daughter his Heireſs. He 
had ſaid before, the Ancients cali'd thoſe perſons Cenſi, who own'd themſelves before the Cenſor to be worth an h. 1 thouſand 
Sefterces. Add. Liv, Epiſt. J. 41. Quntil. Declam 264. Gell. I. 7. 13 17.6. 6 | 

e Apoth. Lacon. | {4 Vil. Gen. 37. 4 
14 Vid. Charren de ls ſag:ſſe, I. 3. c. 14. n. 33 Montagne iff. I. 2. c 8. 


ü 


9 7. | 
(g] Qvintilien's Obſervation (Declam. 5) is not unworthy our remark. We have the ſame Natural Affection to- 
wards all our Chi:dren, without any difference or degree; yer, taking any one of chem by themſebves, we commonly find ſeme 
2 Reaſen for our fondneſs, and without trealing the equality of their Endearment to us, there 11 ſomewhat again which by a 
Inflinft of the Mind, eugageth us to ſet our Love deeply upon each in particular, as if be were the only Obje of it. One is re- 
commended by his precedenty in Birth ; another by the Innocence of Infancy ; @ third by a Sweet AſpeZ, and a Face that invites # 
Kiſs * Some awe eſecially v — for therr Honeft Grauuy, and Severe Plainneſs of Temper : In ſome we love their very Misfortunes 
ad Calamitics, and embrace with # peculiar pity a Mam d Limb, or a Weak and Diftemper'd Body. But fil the General Equs- 
— — 1 whilſt whatever any of them ſeems to want to render him amiabli in ene reſpect, it made ap to him by ſome other ad- 
ge the ref. | | 
(8 Vid, 16% 7. C. denorural. lib. 951 
(i] i 4. 


* 
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| ſons, or on account of ſome Covenant or Obli- 
gation which he lies under, then the Publick Or- 
dinances of the Common wealth are to deter- 
mine, whether ſuch Children ſhall be admitted 
to an equality wich others horn in Lawful Wed- 
lock ; or whether, upon failure of theſe, they 
ſhall exclude the next of Kin. For if the Man 
were abſolutzly free f:om the Reſtraint of Poſi- 
tiveLaws, I ſee nothing that could be offer'd in 
prejudice of the Concubinaty Iſſue, in chis Caſe z 
ſince the Cohabiting of their Father and Mo- 
ther a mounted in Natural Conſideration, to a 
True Marriage : Eſpecially if the Father in the 
Buſineſs of their Education, and in his Actions 
and Expreſſions of Affection towards them hath 
never made any diſtindion Hence I ſhould 
be of Opinion, that Faceb s Sons born of his 
Handmaidz . ſhould have ſucceeded to equal 
Shares with the reſt, even upon ſuppoſition that 
their Father had made no ſuch ; x »refs Diſpoſal ; 
becauſe we do not find that he ever treated them 
in a different manner. Dur ſtill, if the Father 
Wall particularly declare, That he refuſcth to 
emer into ſolemn Marriage, for this Reaſon, 
That what be hath may deſcend to bis neareſt Reluti- 
ons, (as ſome Political Conſiderations may now 
and then move a Man to do, ) then even the 
Concubinary Children in the faireſt Caſe ſhall 
be allow'd to claim no more out of the Eſtate, 
than a bare Maintenance, or whatever the Will 
of their Father cr the Laws of the Land afliza 
thera more 4. | | | 

As the bare Law of Na'ure knows no diffe- 
rence of Rank and Degree, ſo according to that 
tis the Came Thing whether a Man have Iſſue 
by a Wiſe of 2 mare I!luſtrious, or of more Ob 
ſcure Condition, provided ſhe is honeſtly be- 
troth'd to him. If therefore in any Plage the 
Children of a leſs N ble Mother zre allow'd leſs 
Privilege and Favour , this is wholly owing to 
Poſitive Conſtitutions. Which likewiſe as they 
may upon accou't of ſume Reaſons of State 
poltpone the Concubinary to the Legitimate 
Race, and not admit them with the Acending 
Live upon failure of the Be cendg: So they can 
ſcarce in Equity, uttecly exclude them, if there 
was no O iginal Fault in the Act of Generati- 
on. But then thele are by all means tobe dit in- 
guiſh d from Children begotten in a way natu- 
rally ſinful, as in Adultery or Inceſt: Who how 
clear ſoever they may be of any ſhare in their 
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Parents Guilt (1), yet ſhall on IS : 
obliged to reſt fatisfy'd with Milner, Fe 


and ſhall not be admitted with the other Chi. 


dren, who were begotten on the ho 

ſpe of inheriting their Father's Poſſelion l. 
the Parties could entertain no ſuch hope of: 
ſing Heirs, when they concurr d in theſe Im 9 
rities; ſince they wiſh that their Sin may 5 


petually lay conceal'd rather than be the mexrs 


of producing thoſe who ſkould, as it w 
Publick Teſtimony ro che Shame and he i 
edneſs of their Parents. T 


X. Grotiu (m) farther rematks, that ther 
are Two more Conditions ſtill required in ile 
Succeflion to Intcftates, That tbe Clildry aptia 
to b:we been really begotten by him wh.9/e Efaie 1 
claim, and that the, e be no Ten, extunt of a cn 7 
ry Hi. For no man ſhews a Facherly Affection 
for Children begotten by: others; and 2 Pie. 
ſum'd Will muſt always give place, when con- 
tradicted by an Expreſs Declaration ard Diſpo- 
ſal. As to the firſt of theſe Conditions; Thi 
ſuch a Perſon was the Father of ar.Other, can- 
not always eĩther be demonſtrated by indubia. 


ble Arguments, or fo clearly made cur by Te- 


itimony, as in the Mother's Caſe ; eſpecially, 
where Women live under no other Guard et 
Reſtraint beſides their own Modeſty and Cen. 
ſcience; The main Proof therefore in this Point 
is, the certainty of Marriage ; by which Ui. 
on the Wife both engageth hei Faith, to be true 
to her Husband's Bed, and likewiſe is pac da 
it were under his Inſpection, he at the {anc 
time receiving a Power over her Body (») Now 
all perſons are; reſfum'd both to obſerve the . ic 
they have engagd, and to exerciſe the Power 
they have receiv'd, unleſs there be dired and 
manifeſt Evidence of the contrary. So tha 
every one ſeems to be, as it were, in poſſefica 
of this Right, that he ſhall he dre n'd the Son 
of him who appears to be join'd in Marriage 
with his Mother. And no man, unleſs he 5 
out of his Wits, will diſturb himſelf in this . 
Jilſion, and accuſe tis Mother of Adultery, for 
the ſake of finding a new Site. If others at 
tem pt to bring this Matter into diſpute, it ſhal 
he incumbent oa them to prove their Charge: 
As, for In!tance, That tve Fretended Father at the 
tone of the Conception was diſabled by Sickneſs, # 
was ubjent in a diſtant Country (p). 


. 
_—_— 


— 


[4] Add. Becler ad Grot. d. 1 Sc. 8. 
J Did. loc. Sc. 8. 


LJ Vid. Gratian c 


3, Cc. Diſtiact. 56. 


Ia] L. 5 D. de in jes wecande, - 


[o] acre, Hitt. 4. Julius Salinas, with bis Natural Vanity wa; firangely exa ted by aſcrihing to himſelf rhe Glory of # Fat 


Orig.: 
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Pretending that bis Great · Grandmot her bad been ver) nearly acquainted with Julius Cæſar in his Gallick £9 
Jupiter aut falſus pater eſt aut crimine wer 5. | 


zes Falſe Father, or in Sin a True, | 


* 


In X-rophon (ver. Grac. 1. 3) Ageſtlaa endeavours to prove Leotychidas Tilegirimate upon the'e R-3ſons ; n 


Father had ſome time diſow a d him ; that he exceeded his Father in Comlineſs of Fody ; that he u s ben 


aker the pattiag of bis Father and Mother; that bis Father 4. il hid expclled his Mother from the Roya Bed. 


XI. 
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I Au to the Second Condition, it is judg d 
anocher Exception againſt a Son's ſucceeding to 
an Inteftate Father, if it appear that his Father 
hath expreſly deſired and declared the contrary : 
As, ſuppoſe, if he hath either abandon'd (as 
wasuſual amongſt the Ancient Greeks) or Cilin- 
hericed him. 

We have before intimated, that very great 
and weighty Cauſes are requit d to juſtify either 
of theſe Proceedings (q). Grotius adds, That Su- 
penance 1 ſtill to be allow'd to the Abandon'd or Diſ- 


bene Sow, wnleſe bis Crime diſerv i | Death. | 


I can hardly ſee how it is poſſible that 
2 Son during choſe Years of Minority, in which 


his Father naturally ows him Suſtenance, can 


be guilty of ſuch an Offence, as ſhall deſerve 
either Diſheriſon, or Capital Puniſhment. 

XIL On the Propoſition which we before 
advanced, That Parents are oblig'd to afford Suſte- 
nonce to their Children, not only of the firſt, but of 
farther Degrees , in caſe their Proper Parents who 
oug bt to 75 this Office are extindt (r), is chiefly 

the Equity of that Right term'd , The 

Right of Repreſentation 3 by virtue of which, Chil- 
dren are ſuppos 
ceas'd Father, fo as to be allow'd the ſame ſhare 
in the Family Inheritance, as their Father, 
were he now living, would receive; and conſe- 
y to ſu on the level with thoſe who 

d in their Father's Degree. And ic would 
indeed be a lamentable Misfortune, if beſides 
the untimely loſs of their. Father, they ſhould 
farther be deprived of thoſe Poſſeſſions, which ei- 
ther the R 
their Progenitors had given their Parents juſt hopes 
of enjoying (). But if in any Place the Civil 
Conflitations will not admit of this Repreſentative 
Right, the Children who have been ſo unhappi- 
ly bercav'd of their Father and of their Hopes, 
muſt endeavour to bear the Calamity as an 
— 22 which Providence hath laid upon 


XIII. Upon failure of Iſſue in the firſt, and 


the other deſcendingDegrees,Reaſon ſuggeſted 
chat the Iaberirance ought to turn back into the 
Line of Aſcendants; as well in conſideration 
that, for the moſt part, either the Poſſeſſion 
themſelves, or, at leaſt, the firſt Seeds and 
Principles of them which the Children after- 


wards increas d, proceed from the Parents, as 


— 


d to fill the Place of their De- 


of the Law, or the Deſign of 


the ſtealing of Helen. 


pany, at 
112 * 
L 
U 


becauſe their Extraordinary Benefits give them 
an eſpecial Title to this Reward. Who ſince 
they would much rather have deſired, That their 
Children ſhould ſurvive them, and inberit their For- 
tunes, when the Order of Nature happen*d to be 
turn'd, twas but equitable they ſhould receive 
however, this Melancholy Comfort, of ſucceed: 
ing to what the Children poſſeſs'd. *7s a Con- 
dition (as Pliny (t) obſerves ) abundantly un- 
5555. for @ Father to be the ſole Heir of bi own 
0 


Phils the Jew, (« reporting, That Moſes 
eſtabliſh'd this Order of — That the — 
ſhould ſtand firſt, the Daughters next, then the Bro- 
thers, and in the fourth place the Uncles by the Fa- 
ther's ſide ; uſeth this as an Argument to prove, 
that Fathers likewiſe may inherit what their Sons 
leave behind; For tune be ſenſeleſs (ſays he) 
to imagine, that the Uncle ſhould be altow'd to Juc- 
ceed bis Brother's Son, as a near Kinſman to the Fa- 
ther, and yet the Father bimſelf be abridg d of that 
Privilege. But inaſmuch as the Law of Nature ap- 
points, that Children ſhould be Heirs to their Parents, 
and not Parents to their Children, Moſes paß d thiz 


Caſe over in ſilence, as Ominous and Unlucky, and 


contrary to all Piaus Wiſhes and Defires : Leſt the Fa. 
ther and Mother ſhould ſeem to be Gainers by the Im- 
mature Death of their Children, and their own Incon- 
ſolable Grief. Yet by allowing the Right of Inberi- 
tance to the Uncles, he obliquely admits the Claim of 
the Parents, both for the preſervation of Decency and 
Order, and far the continumg the Eftate in the ſame 

Some Parents too have the additional Title of 


an Infirm and Indigent Old Age; under which 


{ad Condition their Children were, otherwiſe; 
oblig d to maintain them: As one of the Artic 
Laws expteſly enjoin'd (w). Yet in caſe a 
Father hath without reaſon grievouſly hated and 
injur'd his Son, without any ſubſequent Recon- 
ciliation, the Son may juſtly exclude him from 
the Right of Inheritance. It's the ſame with him 
who expos'd his Son when an Infant, utterly 
neglecting his Support: For here no doubt the 
Claim of the Foſter- Father who hath underta- 
ken the Care and Burthen of the Child's Edu- 
cation, ought firſt to be admitted. Nay farther, 
ic ſeems Reaſonable, That an Adoptive Father 
ſhould, in this Point, be preferr'd to a Natural 
Parent; that he may recover what he hath ex- 


7 ra CE * 


lal Auteur, (in Diffis Crotenſ. 1.3.) reſolv'dto baniſh his don Glaucu; from his Family, for making one of Pori;'s Com- 


Vid. 1.9. D de bis qui ſui wel alien. jur. ſunt. I. 2. Set: 7. D. ds excuſ. tutor. 


»] ew Orat. 7. The Law command: us to maintain ow Parents, under which Nome are comprebended not only our Father and 
our Kindred, and from theſe deſcend the Goods and Fortunes which rb 


| che 7 
ig enjoy, Theſe therefore we are neceſſarily to ſuppert, even theugh they ſhould have nething ts leave ws, 
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dended on bringing up another's Child. We 
ate like wiſe to obſerve, That the Lawyers do not 


admit of Repreſentation in the Aſcending Line as 


they do in the Deſcending. That is, If a man 
die without Iſſue, leaving a Father, and a 
Grandfather by his Mother's ſide, the latter of 


theſe ſhall not be allow'd to make claim in the 


room of his Daughter. A Rule which ſeems 
to be grounded on this Conſideration, That na- 
curally the Hopes of Succeſſion do not aſcend, 
but deſcend : Wherefore the Son had indeed 
Hopes of ſucceeding his Father, and might 

tranſmit the ſame Hopes to his own Iſſue; but 
the Mother had never any Hope or Deſire of in- 
heriting her Children; and ſo could not, con- 
trary to the Order of Nature, convey back any 
ſuch Hope to her own Parents : And conſe- 
quently, the nearer Claimant here excludes very 
juſtly the more remote. 


XIV. When the Deſcending and the Aſcend- 


ing Lines both fail, the Sueceſſion to Inte late, 
devolves on the Collateral Kindred. As to the 
order in which they ate to be admitted, where 
the Civil Sta utei do not expreſly ſettle it, 'tis to 
be determin'd by Natural Conjecture: Which al- 
ways favours that perſon, whom we preſume to 
have ſtood faireſt in the Affection of the De- 
ceas'd : Yet fo, as that we meaſure this Aﬀe- 
Rion more by the Common Inclination of Wiſe 


and Sober Men, and according as it tends tothe 


prevention of Quarrels , than by the Moroſe 
Humour of ſome few particular perſons. Now 
according to the Judgment of Wiſe Men, Na- 
tural Reaſon in this Caſe pays an eſpecial re- 


gard to nearneſs of Blood, yer ſo as at the ſame, 


time to conſider from what fource the reſpective 
Pol ions ſeem d to flow to the Deceas'd, or who 
formerly parted with any Thing, or ſuſſer'd 
any Loſs upon account of bis coming into the 
World. Thus Ari#torle's firſt Rule (x) is, The 
Affection between Parents and Children; and his 
next, the Love between Bretbrin, ariſing em their 
Relation to the (ame Common Stock, and improv'd 
by the likeneſs of Years and of Education, After 
theſe follow Brother's Children, and other Re- 
lations join'd to us by virtue of that Fraternal 
Union. And then (all theſe being firſt conſi- 
der d, whom Nature, as it were, neceſſitates us 

to love and eſteem); in the laſt place thoſe are 
admitted, whom either paſt Kindneſſes, or 
commodiouſneſs of Temper and Manners, or 
peculiar Agreement of Inclinations, or known 
Fidclicy. recommends and endears. 7ully placerh 
O) the Degrees of Kindred in the order following: 


The firft Society is in Wedleck ; the mext in CB 
it comes then to @ Family, 4 a — mr 
Things. The Relation of Brothers comes next: by 
after that, of Brothers and Sifters Children + wh 
when they are too many for one Houſe, are tranſl | 
ted into ot bers, as into Colonies. And then Yall 
Matches and Alliances, with increaſe of Kindred 
ny __ _ =_ tk the Relation of Blu 
ana the Kinaneſs that ariſeth from it 1 
dear. Men to one another. 4 — Mm 

XV, But chehighEncomiams given to Friend. 
ſhip in Authors, may raiſe a Doubt, Whether 
Friends are not ſomtimes to bepreferr'd to Relz. 
tions? Of all Societies (ſays Tully (⁊æ)) none bath 
more of Excellency or of Strength, than when Gul 
Men alike in Manners are united by a Familiar 4c. 


quaintance. 


So Homer (a) 
A Hearty Friend deſerves a Brothe's Love. 


And Euripides (b), h 

— — A Stranger to our Line 
If once in Mind and Manners firmly tied, " 
Is worth a Thouſand Kinſmen | 


And indeed i Can ha „ that 
take more ſatisfaction in — and Con 


verſation of an indifferent perſon, than of one 


related to us in Bloud, and intruſt man) Things 
with the Secrecy and Fidelity of the former, 
which we concealfrom the latter. In ſine, We 
addreſs our ſelves. more readily to ſerre the 
Friend, than the Relation; becauſe he, on the 
other ſide, is the more ready of the Two to 
aſſiſt us in any difficulty. 

But it cannot hence be concluded, That by 
virtue of a General Cuſtom, coming up almoſt 
to the force of Law, a Friend is to take place 
of Relations, though the Deceas'd Party ſhould 
chance to have expreſs d more Tokens of Aﬀed: 
ion towards him than towards them. For in the 
Buſineſs of tranſmitting an Inheritance, we ate 
not guided only by Kindneſs and Good Will 
but we conſider farther, on whom 'tis moſt pro- 
per and convenient that our Fortunes ſhould de- 
ſcend. And ſince men are carried on by a Ge- 
neral Propenſion, to wiſh the Family in 23 
good Condition as poſſible, from which 
they derive their Original, therefore tis com- 
monly moſt convenient that our Goods ſhould 
continue in our own Line. Beſides, tis no ne- 
ceſſary Conſequence to ſay, I was highly de- 
lighted with this perſon's Familiarity and Con- 


—— — 


J Nicom B. c. 14- 
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5 Of 1. Of the Relation between Brothers, ſee Plutar ch de fratern. mor, & Xenophon, L 8. in c * 4 
1 2 Memorab. Add. Becker. ad Grot. did. loc SeR. 9. Towards illuſtrating the Obligation 1 — 
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Courts of Juſtice ; as we are told by Alexander ds Rhodes, Iriner. I. 3. 8 en brought into m a 


GN. b. 


{ z] Di, loc. P 
| I. 4. c. 7. Princip. 


bj Oreft, Add. Valer. Max. 
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EL 


verſe ; therefore twas my inclination likewiſe 


to transfer my Peſſeſſiont upon him. For this 


Friendſhip berween perſons not allied in Race, 
erally extends no farcher than to a mutual 
nificarion of Good Will, a Communication 


of Deſigns, and the ordinary Services and Offi- 


ces of Life. But before I can be conceiv d, to 
hare join'd Houſes, as it were, with a Stranger, 
by conveying to him my Eſtate, twill be ne- 
ceſſary to produce an Expreſs and Legal Will 


to this purpoſe. Thus although according to the 


Ancient Manners of the Romani, in the order 
of Common Duties, After Parents and Children, 
the firſt Place was given to Pupils or Ward) ; the 
ſecond to Clients or Dependents ; the third to Gueſts ; 
and the laſt to the Kindred by Bloud and Marriage, 
according to the Degree of nearneſi in which they ſtood : 
(e) Yer in tranſmitting Poſſeſſions this Method of 
ing was not in the leaſt regarded. Far- 
ther, If Friends in the Caſe of Hite Hates, were 
at any time to have the advantage of Kinſmen, 
this would open a wide Field for Quarrels and 
Contentions,as well amongſt the Friends them- 
ſelves, if they happen d to be more than one, 
as between them and the Relations. For to 
take more pleaſure in a man's Company, or to 
communicate Affairs more freely with him, is 
not preſently to be look'd on as an infallible 
Token, that he ſtands higheſt in our Affection. 
Many times, a Jocoſe orEaſyTemper, equality of 
Years, or ſagacity of Judgment, render the Ac- 
quaintance of a Friend*more pleaſant or more 
ofirable to us, than that of a Relation, who poſ- 
ibly may want the ſame advantages. Yer when 
we are about to diſpoſe of our Goods, we are 
ſeldom ſway'd by this Conſideration, to favour 
the former more than the latter. H. ds Ad- 
vice will here be good, | 


Let mot r by Friend thy Brother's Rights Inwade(d). 


| Laſtly, The Degrees of Kindred are eaſily 
dillinguiſh'd and reckon'd up; but who will un- 
_. dertake to ſettle the Degrees of Friendſhip in fo 
exact an order, as to leave no room for Cavil 
and Diſpute ? ans Ha Pans 
XVI. Bur till tis vrg'd with better pretence, 
That thoſe Friends atleaſt are to be preferr'd to 
Relations in this Cale of ſucceſſion to Eſtates, 
by whoſe Bounty, Counſel, or Aſſiſtance the 
peckve Eſtate was acquir'd. it being but 
equitable, that the Goods ſhould return to the 
place, whence they originally flow'd. et here 
likewiſe, there will be moſt plentiful Matter for 


fore the Relations 


For a Friend- putting in his Claim with ſuch a 
Plea, might be well anſwerd to this purpoſe : 
That either what he takes for Merit was not the 
conferring, but the retarning a Kindneſs; ot 
That, if he was the firft Renefacor, he hath ſince 
receiv'd a ſufficient Requital: Or, That he 
gave without any hope or proſpect of return; 


and deſired, That his Bounty ſhould reach not to 


the perſon only, but to the Family of his Friend. 
Or, That what he did was undertaken upon the 
Principle of Glory, or of preſent Advantage. 


That, in cafe we had not found his Afliſtance, 
we did not want opportunity of being reliev'd 


in our Diſtreſs by other Means. That it can- 


not certainly be determin'd how much his Aid 


contributed 'ro our acquiring thoſe Goods which 
he demands to inheric. And then again, that 
he who hath been only uſeful to us in getting 
a Thing, cannot preſently require, That we 
ſhould admit him to hold the Thing in common 
with us. Farther, That the Good Offices of 
Friends would be turn'd into a Mercenary Ser- 
vice, or rather into perfect Uſury, if they were 
to be advanc'd to the Eſtate of Intefares, be- 
the Deceas d. For then a 
Kindneſs to another could not be ſuppos'd to 
be conferr'd with any other deſign, than that 
the Receiver ſhould only: for a little time , be 
the Steward and Keeper of what was beſtow'd, 
or ſhould reſtgre it with large Increaſe at his 
Death. Therefore, when there is no exprel3 
Diſpoſal 'exknt in favour of the Friend, the 
Right of the Kinſmen ſhall obtain: Yet fo as 
that together with the Goods of the Deceas d, 
they ſhall likewiſe take upon themſelves his O- 
bligation towards this great Benefactor; and 
ſhall endeavour, as far as in them lies, to repay 
it in the moſt grateful manner, acknowledging 
by whoſe aſſiſtance they arrive at fo ample an 
Inheritance. Nor is it reaſonable for any man 
obſtinately to urge againſt this Judgment, that 
Saying of Ariftotle (e), We ought rather to requite 
a Benefattor, than to oblige a Friend, if both cannot 
be done together: Or that of Cicero; (f) There u 
no Duty more neceſſary, than that of repaying Kind- 
meſſes, And again; There being tuo kmas of Libe- 
rality, one of beftowing, the other of returning a Be- 
refit, whether or no we will be om depend. on our 
cn Choice; but not to return the Favours of 4 Good 
Man, i abſolutely unlawful , provided it may be 
rlone without injuring any ot ber perſon (g). Becauſe 
indeed, the Buſineſs of Succeſſions to Inteft ates, 
by no means can be, or ought to be exactly 
ſquar d in all reſpects according to the Rules 


tentions ; the cutting off of which ought ſerv'd in conferring and in returning Benefits, 
to be made the chief aim and deſign of all Laws. For the latter are guided by the Virtues of Hu- 
1 Ws "IF 
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Lal Og. & Dier l. 32. 


Oc that of Phocion , (in Platerch's Apothegms) who being ſeveral times called 
a Sacrifice, whilſt all the reft cor tributed chit were about him, anſw 
I pay thit bineft Mas : pointing to a Creditor of his that ſtood by, Add. 1-12. De denation. 


upon to give ſomewhat towards the 
nſwer'd, 1: would be 8 ſhame for me to grve 
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manity and Bounty , and, properly ſpeaking, 
are vouchſaſed to thoſe only, who had no 


ground to expect them from us, but what is ow- 


ing to the Suggeſt ions of theſe Virtues in our 
Mind. Whereas the former are built on other 
Foundations, on the Obligation we lie under 
of making proviſion for ſome particular perſons, 
on nearneſs of Blood, and on that propenſion 
to advance, improve, and preſerve our own Fa- 
mily, enjoin'd by the Dictate of Nature (b). 
And in this Affair, that which ought to be our 
principal Caſe, is, That we eſtabliſh ſo clear a 
Method as ſhall be expos'd as little as poſſible to 
Controverſy and Doubt. Now there can beno 
ſuch way or Method more ready than this, That 
in default of an expreſs Diſpoſal by Will, che 
Inheritance ſhall paſs down according to the dif- 
ferent degrees in which the Relations of the De- 
| 2 ſtood nearer to him one than the 
other. | | 

Hence Authors have remark'd, That Succeſli- 
ons to Inteſtates proceed in a contrary courſe 
tothe Rule of Common Kindneſs; it being in 
the former the more neceſſary Duty to give, in 
the latter to repay : As, in the Caſe before us, 
our Children have the preference of our Parents, 
to whom we are much more indebted and in- 
gag'd (i). Yet in what hath been here offer d, 
we would not be underſtood to inſinuate, as if 
the Duty of Gratitude were to be allow'd no 
place in the laſt diſpoſal of our Fortunes; but 
only, that twould be inconvenient to go about 
to ſettle a General Method for the Eſtates of In- 
reſtates to be guided by, taken barely from the 
Preſum'd Will of the Party deceas'd touching 
the exerciſe of this Vertue. 

XVII. From what hath been laid down, it 
appears, that of all the Collateral Line, the 
Brothers ſtand neareſt to the Inheritance; as 
well on account of the moſt ſweet and hearty 
Affection by which they commonly are ingag'd 
to us, as becauſe they on the ſcore of railing 
their Brothers Fortunes, receiv'd ſmaller Porti- 
ons out of their Father's Eſtate (K). With 
whom the Siſters arc likewiſe to be admitted, at 
leaſt to thoſe Goods which were either brought 
by che Mother, or lately acquir'd ; but ttey 
have not the ſame Title to the Father's Poſſeſſi- 
ons, which are uſually deſign'd to preſerve the 
Splendor of the Family; whereas Women, for 
the moſt part, marry out of their own Line. 
Brothers by the Fathers ſide, in the Paternal 
Inheritance exclude thoſe by the Mother's ſide ; 
as again, in the Fortunes left by the Mother, 
the latter have the preference of the former. In 


1 


—— 


Goods newly gotten ſince the time that my Fa. 
ther married the Mother of my Half. Brother: 
tis convenient that I ſhould carry off the largeſ 
ſhare ; ſince toward the acquiring theſe Good, 
the Man uſually contributes more than the We. 
man. Upon default of Brothers, the Brother, 
Sons ſhall come in; though it ſhould ſeem that 
theſe ought at the ſame time to let in their Great. 
Uncles, becauſe they too had ſmaller Fortunes 
on account of dividing the Eſtate with the Fa. 
ther of the Deceas'd. The ſame is to be ſ.id 
of Siſters Sons, and their Great · Uncles by the 
Mother, with regard to the Mother's Good: 
And this Order and Method ſhall be continued 
down in all other inſtances ; but ſtill with this 
Proviſo, That where the Paternal Line fails , 
there the Mother's Kindred ſhall be admitted to 


the Father's Eſtate, and ſo the Kinſmen by the 


Father, to the Mother's Goods, upon failure of 
her own Line. 

XVIII. But we ought well to obſerve, That 
the Rules which we have propoſed for the de- 
termining this Matter are ſtiled Natural, not be- 
cauſe they are ſo exactly preſcrib'd by any Pre- 
cept of the Law of Nature, as that they cannot 
be alter d, but becauſe they are in the higheſt 
manner agreeable to the Law of Naine, and 
ſeem to be the moſt ready Means of cutting off 
all Diſpute, in Caſes where either the expreſs 
Will of the Deceas'd, or the National Laws arc 
ſilent. Yet indeed in the whole Subject and 
Compaſs of Civil Ordinances , there is ſcarce 
any thing about which they are found more 
careful and ſolicitous — the diſpoſal of 
Inheritances, not only, for the prevention of 
Quarrels amongſt Relations, but likewiſe be. 
cauſe tis the Intereſt of the Publick, to have this 
Buſineſs ſetled and moderated according to the 
Ends and Reaſons of particular Government. 
Hence in ſome places, the power of making Will 
is left very free and wide; in others tis more or 
leſs abridg'd and reſtrain d. Amongſt the R- 
mans twas one of the Laws of the Twelve Ia. 
bles, That Whatever 4 Maſter of a Family, ſetlid 
or bequeath'd with relation to bis Family, or to bu For- 
tunes, ſhould ſo fand. Which was borrow'd from 
the Artie Syſtem of Law compoſed by Son : 
For thus Pluterch (I) reports, Thar the Ordinance! 
of his, by which be gave Free Subjects the liberty of 
making Wills, which they never enjoy d before, wa 
moſt greedily embrac'd, and was efteem'd moſt juil 
and right. Now the Reaſon which moved Son 
to the paſſing this Act, was not that he intend- 
ed to defraud the neareſt Relations of their Rb 
of Kindred, but that by ſetting before Mens 


— 


— 


le] Iam Ont. 6. All perſons ar they approach near to their End, are provident in diſpoſing of what they poſſes, inf chey ſpud 


bring their Family to ruin and deſolation. 


I] Lucien Abdicat. *Tis the Ordinance and Appeint ment of Nature, that the Affeffion of Parents toward: their Child 


ſhould exceed that of Children roward: their Parents 
{k] until. Declam 321 


we would complement theſe whom we take for our Friends, Battery :t 


ther. 
[1] Tn Selen. 


cons. Racler. ad Gree. d. I. 
What Friendſbip can be ſo happy as that which imitates Brotherly Affefion ? Certamy, whe 


Jelf cannot invent 8 higher endearmeng than the Name of Be 


Eyes 
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Boer IV. Of the Lawr of Nance ond Num. 


Eyes this Common Advantage, he might en- 
gige them all to contend with each other in 
Good Offices, and that Relations might keep 


the greater Affection and the ſtricter Ties 


amongſt themſelves, conſidet ing that they mult 
exceed Stiangers in Kindneſs ard Gecd Will, 
if they defired to be admitted before them 10 
the Wealth of the Family (m). Beſides, it ſeems 
more ſuitable to Liberty, and to the full extent 
of Properties, That no an- ſh u'd be fore d to lea ve 
his Goods, but to thoſe only whom be loved more than 
athers, To which we may add, 7hat we often 
dance ve more probable bopes that a Stranger to our 
Bland may employ cur Peſſeſſions in tbe Service and 
Aſpfence of Virtue, than ſime near Kinſman, 
whom ibe cæprct ation of a Rich Inheritance fre- 
quently. ſeduceth to Luxury or Idlen-fi (n). And 
laſtly, That 'ris ſome comfort , under the Neceſſity 
of @ Mortal Condition, ifa Hun may conſ'gn over 
what be bath got by his own Labour, to thoſe whom 
be looks wpon as his deareſt Friends (0). This Ex- 

jon only there was in Solus Law; That 

thoſe ſhould not be permitted to make IWills, who bed 
Legitimate Male-Children living, to whom the He- 
ternal Inheritance was vejond all controverſy due. It 
cannot be denied, but that under this ample 
Power of diſpoſing of Goods by Teſtament, there 
crept in, as well at Athens as at Rome, a prodigi- 
ous Spawn of Cheats, like a Peſtilential Infecti- 
on; ſuch as Paraſitical Flattery and inveigling, 
eſpecially. of Old and Childleſs Perſons, Cir- 
cumventions, Forgery of Writings, and the 


2. ; a 

Bodinus (p) chiefly objects againſt theſe Te- 
ſtamentary Conſtitutions of Solen, 7 hat 1h:y al- 
lowed Men to b:queath by Will Real as well as Per- 
ſonal Efates. By which means, as he obſerves, 
whilſt many of thoſ2 Eſtates might happen to 
fall on one perſon, there aroſe a vaſt Incquali- 
ty of Wealth between the Subjects, whencethe 
Poor grew envious towards the Rich; the Rich 
proud and inſolent towards the Poor; Miſchiefs 
that have a peculiar tendency to the diſturbing 
and ſubverting of Government. Eſpecially 
ſince the Proverb is often made good, That the 
more 4a Man hath , the mere be ſhall have. Put 
Bodinur obſerves , That "tis the Intertjt off States, 
where the Supreme power is lodg'd in the Peo;le, to 
take care that ſome few perſons do not ext eed the reft 
by too weft a Diſproportion. Which likewiſe was 
taeReaſon of that Fewiſh Law, forbidding the 


perpetual Alienation of Land; and of that other 
by which Women who had receiv'd Land in 
Inheritance, were enjcin'd to Marry into their 
own Tribe, leſt on that occaſion the Land ſhould 
paſs from one Tribe to another (3). 

Aristotle {r) amongſt his Rules for p eſei ving 
a Democratical Government, gives this as one, 
That Iuberitonces ſhould deſcend not by Teſtament, but 
by E. ndred, becauſe thus the Fortunes of Men will 
be kept more upon a level. What Miſchiefs were 
introduc'd into the Spartan Commonwealth by 
that liberty of Teſtaments which Epitades the 
Epborus ſet up in oppoſition to Lycargus s Laws, 
may be read at large in Plutarch's Life of A. 
gi (s). Amongſt other Nations, Men were al- 
low'd no Liberty in th's Point; or if they had 
any ſuch Privilege, ic was rery much ahridg'd 
and reſtrain'd. | 

Of the Hebrew Laws on this Particular, Sel- 
den (t) and Grotius (.) give a full account. Of 
the Ancient Germans Tacitus reports, Thut they 
bad 1.6 ſucb ihings as illi or T. Ftaments, but every 
Man's Children were his Hitrs and Succeſſors : and, 
in default of Children, tlaſe of the next Hertie as 
Brothers and Uncle by boih Parents, Which place 
of the Hiſtorian, why we ſhould interpret with 
ſome in this manner, That the Germans, who 
had not yet learnt the uſe of Letters, did not 
make uſe of Formal and Written Wills after - 
the Roman Cuſtom, which Tacitus for the molt 
part hath an eye to in that Deſcription, we can- 
not yet find ſufficient Reaſon. For amongſt 
the Kowans themſelves Teſtaments by Word of 
Mouth, and without Writing were allo allow d. 
And therefore if Tacitus had deſign'd to obſerve, 
That only Written Wills were thoſe wich which tle 
Germans were unacquainied 5 he would have ex- 
preſs'd himſelf more particularly and di- 
ſtinctly. 5 

Beſides, That the Rights of Kindred were 
honour d with che higheſt Reverence, and moſt 
ſacred Veneration amonęſt choſe People, appears 
from what the ſame Hiſtorian afterward remarks, 
The greater number of Relations any Man bath, whe. 


ther by Bleud or by Murri.ge, the more Reſpett i, 


paid bim in bis Old Age: Nor are any Rewards al. . 
loud to comfort pt ius under the Mufortune of being 
Cbildl:js Emery one-woks on it as bis neceſſary Obli- 
gation, to undertake the Quarrels of bis Father or of 
any near Kinſman, as well as their Friend ſhips and 
-.lliances. In many parts of Germany at this day, 
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[m] Demorben, 2dvers, L-ptin. 


r — 
* * 


loben Solon ede by Law, That every man who wanted Legitimate Iſſue, ſhould appornt for bis Hair whom he pleas d; he did 
it net te rob the next in Bloud, or affinity of their Right of Kindred, but that by propoſing this Commun Advanta e, he might en- 


e men to contend with each other in Good Offi: es. 


bel ma 1dy1. 10. - The Living wot the Fortunes of the Dead. 


lo] Ihcrar. Exince. 


Je] Polit. V.8. 5 + rg 


(a) Vid. Numb. 36. | 
| LI Add. Arifter. Polit. 11. 9. | 
li] De Succeſonibus ad Leg. Hubraum, eſpecially in Cop. 24. 


[v] Ad Nom. 27. v. 8. Sc. 


AK. — 


384 1 the Laws of Nane and of Nations. C ap. XI. 


— 


if a Man hath a Son born to him, tis an uſual 
Expreſſion to ſay, He hath got an Heir. 

Again, It doth not appear why a Nation, 
ſuch as the Old Germirs then were, quite igno- 
rant of the ways of heaping up Wealth, con- 
tent with the poor accommodation of Houſhold 
Conveniences, and ſcarcely deſiring any farther 
advantage from their Fields, their Cattel, and 
their Pains in Hunting, than a daily Subſiſtence; 
why ſuch a Nation morid have any reaſon to 
deſire the privilege of Teffaments, It being an 
idle and unneceſſary care, for thoſe who follow 
this way of Life, to covet to themſelves any 
large extent of Land. Nor is the making of a 
Will fo neceſſary a conſequence of * but 
that a State or People may introduce ſome one 
uniſorm Method of Inheritance, without any 
ſuch expreſs Diſpoſal. And this will eſpecially 
hold good of that people, who as Tacitu, in- 
forms us, Aſſigned ſuch a Tratt of Land to ſuch a 
number of Peopie; who afterwards parcell'd it out 
into private ſhares, according to the worth and eſfeem 
of particular ferjens. If it be ſaid, That theſe 
Men were wont, however, at their Deceaſe, 
to leave ſome ſort of Orders and Injunctions to 
their Family, we deny that every Act of this 
kind comes up to the nature of a Teſta- 
ment (w). 

This Method of Succeſſion, as tis the moſt 
plain and ſimple, and moſt agreeable to the 
Common Inclinations of Nature, ſo hath it 


an eſpecial tendency to the keeping up an equal 


portion in the Wealth of the Subjects, to the ſe- 
curing a ſupply of Natives in a juſt and ptoper 
number, and to the preſerving the Eſtates and 
the perpetuity of Families. 

It hath likewiſe been the Common Opinion, 
that this muſt prove a new Bond of Affection 
between Relations, and engage them more hear- 
tily ro promote each others good, whilſt they 
conſider'd, that they were, of neceſſity, to ſuc- 
ceed ech other in their Poſſeſſions (y). And 


yer thoſe Governments ſeem to have ſetled the 
Matter with moſt Prudence , which lefe Men 
the priviledge of diſpoſing by Will of thoſe Googs 
only which they acquired by their proper Indu- 
ſtry; ordaining, That whatever they received fro 
their Parents or Anceſtors, ſhon/d paſs down again ty 
their neareſt Relatims, For by this Method all the 
Reafons produc'd on both ſides of the preſent 
Queſtion, are moſt happily brought to a tempe. 
rament and union. | 

It is altogether ſtrange to the Manners and 
Cuſtoms of us Eurobeant, what we are told of 
the people of the Kingdom of Siam, That rbyſe 
who are men of Subiſtance among ſt them, are com- 
monly oblig'd to parcel out their Wea!rh into Three Dj. 
viſions, one of which goes to the King, another to the 


. Priefts, (whence likewiſe the Funeral Cbarges are 


defpay'd) and the Third only to the Children, And 
no leſs ſtrange is the Practice of the Erbicgicn 
on the Coaſts of Guinea; where the Goods of 
either Parents do not deſcend to their Chu. 
dren, but to the neazeſt of their other Kin- 


dred. © 


XIX. The Heir by V, and the Heir at 
Law, though they ſucceed in a different man- 
ner to their reſpectire . Eſtates, yet have this 
Obligation common to them both, That they 
ſhall diſcharge the Debts of the Deceas'd. And that 
not ſo much on account of au/ Tacit Engage- 
ment which they have entred into to this pur- 
poſe (a), as becauſe theſe Debts are a neceſſaty 
Burthen affecting the Poſſeſſions in the manner 
of a Tacit Mortgage For, as Ooimtilian () ob- 
ſerves, Such i the nature and condition of an lule- 
ritarce, that the Creditors muſt firſt be ſatinted before 
it can iffeually take place. And fo much only is 
to be reckon'd a Man's Eſtate, as remains when 
all ate paid their own (e). Whence, like- 
wiſe, *tis moſt highly agreeable ro Natural 
Equity, that the Heir be not charged with 
Debts above the Value of the Inheritance (4. 


8 
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Wives, 
5 See Facen's Hen, VII 


by Fler ad diłt. le, A 
Jodoc Sebouten, inDeſcript R-gr. Siam. 
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[»] The 4 alian Impoſtor hath likewiſe pabliſh'd Laws to regulate Succ: ſſions, in his Aleboran under the Chaptet of 
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] To this Font m_ the Poſſ. ꝑe of Plate (l. 11. de LL.) produce d by Gretixe, I. 11, c.. Sc H. 9. and expi.ined 
hence P ſo highly commends. | 92 | 5 


2 
* On which Reaſon depends that Diſpoſal of the Old Rowan Law which we meet with in 1 8 D. 4: adquir, vel 


ift. bared. . 
15] Declam, 293. 


[c] Add. Yaler. Mex. I. 7. c. 2. 8. 11. 


l Add. 1 5 © d calumniatoribes, I. 14. Seft. 1. de Relig:1/ir. 1 7. Sed 1. D. depeſirrr, 1. 11. D. de jure filci Lege. 
Whſogoth. I. 7. tit. 2 c. 19. Nor ſhould we omit what Gabriel the Stoutte tells us in bis Book of the Manners of the Ea#ern 
Nations, That the Aaſſolmen when they make their laft Will, are bound to reſtore all that they have taken by Rebbrry or Hieltrie. 
nd the proper Qwner, from who they receive @ formal Diſcharge in Wittirg : And if they know not the — 10 whom reſtilut ien 
ſhould be made, they lay out the Sum in Publick Buildings, a3 Hoſpitals, Mueſchi, and Bagnios, or elſe bequrarh to the Poor, or 10 ſeme 


Religious Order. Add. Luke 19. 8* 


In frdinand Pinto Cap 2 f. the Chineſe Hermit adviſeth Ancony de Faria, who had been guilty of Sacri'edge, to dotheſe | 
three things for his Soul's health; to reſtore what he had taken away, to beg pardon for his Offences with Tears , and 


to diſttibute largely ia Charicy to the Poor. Add, Cap. 60. 


CHAT. 


e Preſeription, | 


T belongs to our preſent Deſign to enquire 
likewiſe concerning that method of Acqui- 
fron, by which he who hath gotten poſſeſſion 
of what was really anothers, by a juſt Title, 
and wich honeſt Intentions, and hath alſo held 
je for a confWerable time, wichour being di- 
ftucb'd or oppoſed, obtains the full p:opriery of 
the thing thus poſſeſs'd, fo as to extinguiſh all 


the Right and Legal Claim of the former Owner. 
Thisthe Roman Law terms Uſzcapio, becauſe the 


Thing is, as it were, taten and acquired by 
long uſe or Poſſeſſion. * 21 
The Word Pre/criptio in the Senſe of the ſame 
Law impores ſtrictly, that Plea; Demur, or Ex- 
ception by which the — thus in poſſeſſion in- 
validates the Claim of the firſt Proprietor. Tho 
theſe different Names ate frequently taken for 
the very fame Notion ; and the latter now prevails 
in Commun Uſe, and is the Term by which we render 
the former. 1 
It may be worth our while to premiſe, what 
the Roman Law appointed or directed in this 
matter; becauſe we ſhall hence eaſily gather how 
far the Buſineſs depends on Poſitive Conſtituti 
ons, and how far on the Laws of Nature. 
II Preſcription , as Modeſtinus (e) defines it, 
is the Addition of Property, by means of long poll 
on continued to the Term of Years fixed by the Law. 
Cojacins and others, on the Authority of Ulpian, 
uſe the Word adept io inſtead of adjetio, Aequiſi- 
tion inſtead of Addition; but we do not appre- 
hend chat this makes the leaſt difference in the 
Thing. For he that having gotten poſſeſſion of 
a Thing with honeſt Ihtention, continues his 
— to that determinate Period which the 
expreſſeth, may be ſaid to have ſomewhat 
added to him, which he hitherto wanted. And 
again, he ro whom the Law thus add; any 
new Property, may be ſaid to have acquired ot 
obtained it. nu. | a b 
To proceed, As every Man whois otherwiſe 
capable of acquiring Di minion, is likewiſe ca- 
pable of preſcribing; ſo by this Right of Preſcrip- 
tun, we may acquire Dominion over both ſorts 
of Things, Moveable; and Immoveable, unleſs 
they are particularly excepted by the Laws. 
And Far. Freemen are thus excepted: For 
fince Liberty is ſo ſweet a Comfort, as no one 


ein be preſum'd to have neglected any opportu- 
nity of 
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f recovering, tis juſtly ſuppoſed that the 
Party-in this Caſe continued fo long under der- 
vicude, and did not put in his Claim co be re- 
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leas'd , only out of Ignorance of his preſent 
Condition ; not that by this continuance , be 
taciely conſented to be a Shave. So that this long 
Patience under his Misfortune ought rather to 
make him a more worthy Object of Pity, than 
to be interpreted to his diſadvantage. Things 
conſecrated or ſet apart for the Service of Reli. 
gion are likewife excepted; and ſo too are the 
Goods of Minors, during their Non-age : For 
by reaſon of their unexperienced Years, the 
negle& of challenging what is their own, can- 
not be ſo far charg'd upon them, at that they 
ought on this account to loſe it; and ir would 
be too hard and ſevere if they were to ſuffer for 
the careleſneſs of their Guardians : 'Further, 
the Law excepts Stollen Goods, Runagate Ser- 
vants, and Things gotten by Violence, though 
ſome Third perſon hath obtain d the poſſeſſion 
of them by honeſt means. A | 
Thus the Laws of the Twelve Tables ordain, 
Rei furtive &ierna authoritas eſto, Let the Claim 
againſt Things ſtolen bold good e verlaſingly. For, 
as to the Robber himſelf, his Crime hinders him 
from preſcribing. And the Third Perſon , the 
Honeft Poſſeſſor, is likewiſe ſtopp d in his Rgbe 
by chat Fault which is ſuppos'd to affe&and at- 
tend the Thing ariſing fromthe unjuſt Means by 
which it was before acquired: For thòöugh, pro- 
perly ſpeaking, there is no Fault or Blemiſh in 
the Thing conſider'd by it ſelf, yet inaſmuch as 
ic wastaken from the former Owner, in an un- 


juſt and villanous manner, it ſeem'd equitable 


to Enact, That his Right ſhould not hereby 
ceaſe or be extinct; and, at the ſame time, to 
take effectual care, that no one ſhould be a 
gainer by his Wickedneſs. For ſince three 
Years Preſcription is ſufficient for Moveable 
Things, it had been eaſy for Thieves ſo to ſe- 


care their Booty, by carrying it off, and putting 


it into other Hands, as that che Lawful Owner 
ſhould not be able in a ſearch of Three Years 
to diſcover it. e 

Beſides, Amongſt the Reaſons on which the 
Rigbt of Preſcriptun is founded, one is the neg- 
ligence of the Owner, in ſeeking after them. 
But now, ſince Stolen Goods are ofaally conceal- 
ed with the ſtricteſt caution ard cunning, this 
Reaſon cannot take place againſt the perſons 
who loſt them Yet notwichſtanging all this, 


ſince it was by ſome ſubſequent Laws (f) Enact- 
ed That all Actions after a conſtant filence for 
Thirty ar Forty Years, ſhould utterly drop, and 
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"of the Laws of Nature and of Noone. Cu av. Xl] 


be extinct, the Preſeri jon likewiſe of Stolen 


s, as well as other Preſcriprions,, ſhall. be va 


lid, at Civil Law, after fo long a Period. and 
ſhall overthrow the Claim of the former Pro- 
prictor : Which how unreaſonable ſoever it may 
appear to ſome, who look upon it as very abſurd 
that Injury and Impunity ſhould by length of 


Time turn into a Foundation for Equity and 


Right,; yer deſerves excuſe on account of the 
General Advantage ailing from it to the Pub- 
lick. Becauſe it highly concerns the Publick 
Peace, that Suirs and Quarrels ſhoulq at length 
he finally quaſh'd, and not ſuffer'd co run on 
for ever, and that the Propriety of Things 


ſhould not hang perpetually in uncertainty and 


under diſpute. And becauſe within the com- 
paſs of Thirty Years Mankind ſeem to put on 
a new Face, it was thought very inconvenient, 
that che following Age ſhould be diſturb'd upon 
every ſlight occaſion. 


Beſides, When a Man had been without ſuch 


a part of his Goods for Thirty Years together, 
he was juſtly ſuppoſed to have fat down quietly 
under the Loſs; fo that there was no need of 
troubling, ſo long a Poſſeſſion on his account. 


The ſame Reaſon will hold for that Preſcription 


which is ſometimes allow'd in Criminal Caſes ; 
it ſeeming unneceſſary to bring to the Bar Of: 
fences committed almoſt an Age lince , the ill 


effects of which, Time it ſelf hath ſufficiently 


purg'd and effac'd. ſo that the true end of Pu- 


niſhment is now ſuperſeded (7g ). 


yo 


Hence when the 


true Owner (6. 


III. But that Preſcription may eſſectually pro- 
ceed, tis requiſite that the Party, receiving the 


Thing at the Hands of a falſe Proprietor, do 


obtain this Poſſeſſion by a juſt Title, or upon 
ſuch grounds as are cſteem'd ſufficient in other 
Caſcs for the cransfercing and the acquiring of 
Property. And conſequently, that he AR in this 
Matter bona fide, with fair and honeſt Intention; 
that is, that he be able to alledge a ſufficient 
Reaſon why he thus poſſeſſeth it, and be peiſua- 

ed in his Mind, that the Property was trans- 
ferr'd really on him, and himſelf conſtituted 
According to the Civil Law, 
tis enough if a man add this bona fices, this Up- 
tightneſs and Integricy of Thought at his firſt 
entring on the Poſſeſſion, though he happen 
afterwards to diſcover, that the perſon who con- 
vey'd-ir to him was not the juſt Proprietor. But 
the Canon Law requires the ſame Integrity 
through the whole Term of Years on which the 
Preſcription is built; (i) fo that if a Man comes 
in the mean time to know that the Thing was 
made over to him by one who had no Rębt to 
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{ij L. 5 & 20, X. de pra/crips. 


diſpoſe of it, he begins immediatel y to beobli. 
ed to reſtore it to the lawful Owner, and from 
thence forward detains it Mala fe, foully and 


 diſhoneſily ; eſpecially in Caſe he go about 10 


hide it from the Owner's knowledge by Craft 
and Deſign. Which Judgment ſeems to 29. 
proach neareſt to the ſtrictneſs and Sanctity cf 
the Law of Nature: Inaſmuch as upon the in- 
troducing of diſtinct Properties, all men were 
ſuppoſed to enter into an Obligation, 7641 thy 
would 19 the u1moſt of of their power, let every pr 
ſon enjoy bus own again, when they ſhould barren tole 
in poſſeſſion of it without bis Conſent (k). But the 
Compilers of the Civil Law were contented with 
ring the outward Innocence of Mens Act. 
ons; and authoriz'd the Poſſeſſor quietly to 
enjoy what he had honeſtly gotten ; leaving to 
the reſpe&ive Owners the whole Care of ſeeking 
after theic Goods, and of challenging them up. 
on a timely diſcovery. | 
IV. Another neceſſary Condition in order to 
Preſcription, is, "That it be founded on conſtant Pl. 
ſeſſion, ſuch as bath not been interrupted either Natu. 
rally, as if the Thing hath return'd in the mes 
while to the former Owner, or bath at any time laid 
abandon d or forſaken: Or Civilly, as if the Owner 
hath been actual engaged at Law with the Paſſiſſr 
for the recovery of _ he loſt ; or at leaſt, by |olmn 
Proteſt ations bath put in a Salvo to bu Right, 
Becler and Zeiler in their Annotations on 
Grotim (1) obſerve farther on this Subject, Thu 
the ſpace of Time during which the prime Poſſiſir 
bolds the Thing of which we (peak, ſhall be reckoned 
to the benefit of bim that ſucceeds in the Poſſeſſun; pe 
vided that both the former, and the latter foſt e- 
fred it, with honeſt Minds, and ub « 
juſt Title: For otherwiſe the Prime Poſſeſſor ſhall nat 
be allow'd to make over his Time to the next Holder; 
and conſequently if the former came to the Poſſiſſon by 
diſhoneſt means, the Time be paſs'd in it ſhall nat be 
computed towards the Preſcription of the latter, thi 
he, for his own part, obrain'd ihe Peſſeſſion fairly and 


. | | 

nd this Rule takes place as wellin a Generd 
Succeſſor, an Heir, as a Particular, a Buyer, a 
Grantee, &c. But then here is the difference be- 
eween theſe two kind of Succe ſſors; the laſt of 
them, though he cannot reckon the Time of 
the diſhoneſt Acquiſitor, to lengthen out his 
own, yet in caſe he himſelf was not privy © 
the Wrongful Dealing, the Fault of the ſaid 
Acquiſitor, if it cannot be uſed for his Advan- 
tage, ſhall not turn to his prejudice z but he ſhall 
be allow'd to compleat the Term of Preſcription 
in his own perſon. Whereas tis otheru iſe 


— 


Vid. Ant. Mauthe. de Crimin. ad. I. 48. D tit. 19. c 4 & tit. 20. c. 4. S⸗d. 14. | 
Liban. declam.\. A Man doth not become juft Poſſeſſor of a Thing borely by taking it ro himſelf, but by holding 
nds which were formerly King ien being left to the Row an people, every Man ſciz'd on what part 
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e Cap. 13. Sect. 2. of thüs Book. 


he liked beſt: Tacitus calls this way of , Dintins licentia & in jaria, 4 long continned lic v ien and Injuftice. 
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ia the Caſe of a General Succeſſor: For he 
cannot by his own Ignorance and Honeſt Inten- 
tion, attone for the Fault of the Deceas d, whom 
he repreſents, and whoſe Rig bis he takes in full 
vpon bimſelf. pgs : 

A longer ſpace of Time is required for pre- 
ſeribing againſt one that is abſent, than one that 
el £0 

So again, Movable Things may paſs into Pre- 
ſcription, ſooner than Immovables. The Rea- 
ſon of which latter Confticution ſeems to be, 
That Immovables are judg'd a much greater 
Loſs than the contrary ; that they are not ſo 
frequently made the Subject of Commerce be- 
wween Man and Man; that tis not fo eaſy to 
acquire the Poſſeſſion of them without knowing 
whether the party that conveys them be the true 
Proprietor or the falſe; and conſequently that 
they are likely to adminiſter much leſs occaſion 
to Controverſies and Suits. Plato's Rules for the 
preſcription of Movables are as follow; If « 
Thing of this kind be u{ed openly in the City, let it 
pal into Preſcription in one Year; if in the Country, in 
foe Years : If it be uſed privately in the City, the 
Preſcription ſhell not be compleated in leſs than three 
Tears, F it be thus beld with privacy and ſecurity 
in the Com, the perſon that loſt it ſhall have ten 
Tears allow'd him to put in his Claim (m). As for 
the Preſcription of Immovables, this the Conſti- 
tution of Plaro's Commonwealth was not ac- 
quainted witn. | 
V. The chief Reaſons which the Learned in 
the Nomen Law aſſign for the firſt introducing 
of Property are to this purpoſe; That in order to the 
avoiding of Confuſion, and the cutting off of Diſputes 
and" Carrell, it is of great conſequence to the Pub- 
lick Welfare, that the Proprieties of Things ſhould be 
fert and certain among ſt the Subjects. Which would 
be impolſible, ſhould perpetual Indulgence be 
allow d to the Negligence of former Owners, 
and ſhould the new Poſſeſſots be left in conti- 
nual fear of loſing what they held. 

Then again, Trade and Commerce could not 
otherwiſe ſubſiſt in the World: For who would 
ever contract with another? Who would ever 
make à Purchaſe, if he could never be ſecur d 
in the quiet poſſeſſion of any Thing convey d 
to him? Nor would it be a ſufficient Remedy in 
this Cafe, That if the Thing ſhould be thus 
challeng'd by a Third Party, the perſon from 
whom we receive it ſhould be oblig'd to make it 
00d; for after ſo long a courſe of Time, Thou- 
ands of Accidents might render him incapable 
of giving us this Satisfaction. And what grie- 
vous Commotions muſt ſhake the Common- 
wealth, if at ſo vaſt a diſtance of Years, ſo ma- 
ny Contracts were to be diſannulled, fo nog 

ns to be declared void, ſo many Pol-. 
— to be ejected? It was therefore judg'd 
athcient to allow ſuch a ſpace, as large as in 


— 
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reaſon could be deſiredMoring which the Laws 
ful Proprietors might recover their own. But 
if through Sloth and Neglect they ſuffer'd ic 
to ſlip ; the Prætor might fairly reject their too 
late importunity. And though it mighe ſo hap- 
pen that now and then a particular perſon loſt 
his advantage of recovering his Goods, utterly 
againſt his will, and without his Fault, only be- 
cauſe he was unable to find out the Poſſeſſor; 
yet the Damage and Inconvenience ariſing from 
that General Statute to ſome few private Men, 
is compenſated by the Benefit it affords to the 
Publick. But we ought well to obſerve, That 
fore we can charge the Ancient Proprietor 
with Careleſneſs and Sloth, we mult ſuppoſe, 
Fhat he had a convenient ſeaſon to exert his 
Diligence. 5 
Hence it is highly agreeable to Reaſon and 
Equity, That the Time during which a Coun- 
try hath been the Seat of War, ſhall not avail 
towards Preſcription: As Honorius particularly 


decreed, That no one ſhould reckon towards the pro- 


time in which the 


curing of Preſcription, that ſpace 1 
round (1 ). 


Vandals ſtaid upon the Roman 


VI. But there's no neceſſity, that in order to 
aſſert the Juſtice of Civil Governments, in eſta- 
bliſhing the Right of Preſcription, we ſhould have 
recourſe (with a certain Author (o)) to that 
power of executing Puniſhment on the Guilty, 
with which the Chief Magiſtrate is inveſted. 
As if the Law denied an Action to thoſe who 
for ſo long a Time forbore to challenge their 
own, for this Reaſon only, Becauſe the Parties 
deſerve to be putinto the Liſt of Criminals, for 
ſuffering Preſcription to be pleaded againſt them; 
whilſt by thus neglecting their Property, they 
not only prejudice the Common Good of the 
Society, but likewiſe ſin againſt their own Na- 
ture, which hath in all Caſes an eſpecial regard 
to the Publick Advantage. And that therefore 
as Solon ordain'd a Penalty againſt thoſe who 
were idle and negligent, ſo here the neglect of 
the Proprietor: is puniſh'd with the loſs of his 
Property. 7 | | 7 

But indeed the principal aim and deſign of 
the Law concerning Preſcription, is not to puniſh 
Mens Defaults in this reſpe&, hut to provide, 
that the State be not diſturb'd by uncercain Ti- 
tles, and by Properties in conſtant doubt and 
ſuſpenſe. Tho it's true, that by a perſon's being 
denied to ſue for Recovery, when he hath long 
neglected it, he ſuffers ſome loſs or damage as a 
neceſſary conſequence. | | 

Beſides, To be excluded from ſome Advan- 
tage, lying open to thoſe only who are vigilant 
and induſtrious in their own Afﬀairs, doth not 
come up ſtrictly to the nature of a Puniſhment. 
For we certainly uſe a Figure when we ſay, That 
an Idle Temper is 4 ſufficient revenge to "it ſelf + 
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Le] Prec. Hift. Vandal: 1. 1. 
juſtum eſs, I. 3. tit. 3, 4. 


(m) D. LL. 112 
[9] Hegb de Roy, de eo qued 


— . 


a. 


dm. A 


452 Or, 


— | 


388 Of the Laws of Nature and of Nations. Cn av All 


— 5 | 4 
Or, That ti. 2 to the ot hal and 


unati ive, that being ſhut out from all Poſts of Honour, 
they are conftram'd to paß their Days in Obſcu- 
rity, | 
Beſides, The Aﬀertion is not true, That theſe 
who /uffer their Goods to be with-beld from them by 
Pre/cription, are really Offenders 1 77 0 the Common 
weelrh, They indeed do manifeſlly injure the 
Publick, who either abuſe and ſquander away 
their Subſtance, or whilſt they fit brooding over 
it, and are Proprietors only in Name, let it grow 
uſeleſs for want of Application. But now a 
Thing that is gain'd by preſcribing, is however 
under the care and management of ſome per- 
ſon ; ſo as ſtill to be ſerviceable to the Occaſi- 
ons of the Community. And *cis altogether the 
ſam: Thing to the State, whether ſuch a piece 
of Ground, for Inſtance, be in the hands of this 
Man, or of that, provided it doth not lie quite 
neglected, without any one to cultivate and im- 
rove it. 
To theſe Reaſons we may add farther, That 
vhen any private perſon receives advantage from 
another's Puniſhment, tis neceſſarily ſuppoſed, 


that he was before conſiderably hurt or endam- 
aged by the party offending. Whereas he who 


commenceth a Proprietor, by the Right of Pre- 
ſcription, can on no account be ſ. i to have (uf- 
fer d harm from the Neglect of the Party whom 
he thus ſucceeds (p). oh ee 

Since then the Law concerning Preſcri tion is 
not a Penal Statute, tis idle to diſpute, Why the 
Negligence of the Proprietor ſhould be rather pu- 
niſl by the loſs of the neglected Goods, than 
by ſome Pecuniary Mul& ? Tho it is very evi- 
dent, that ſuch a Mul& could not procure the 
true End of the Crvil ConFuntions in this Affair, 


which was, To cut off all thoſe Swits and Cnarreli 


that would for ever bave been ſpringing wp, and to 
enſare, at leaſt, a quiet Enjoyment to long Poſſe// ors, 
whoſe Caſe entitles them to more than ordinary Fa- 
Tos. 

For in the firſt place, the Matter muſt have 
| been brought into Court by the Claim of the 
former Proprietor, where the Cauſe would have 
been the more difficult and perplex'd, by reaſon 


of the Things continuing fo long in other hands; 


and then the preſent Poſleſſor was to be eject- 
ed, whence a new Hardſkip would ariſe. For 
if che Fine were to go to the Magiſtrate, then 
the Poſſoſſor's Juſt Title, and honeſt Intentions 
were likely to ſtand him in no ſtead. Nor if 
the Poſſeſſor himſelf were to receive the Fine for 
a Comfort and Recompence , would all the 
Doubts be hereby refolv'd. Becauſe, ſhould the 
Fine be leſs in value than what the Poſſe ſſor lo- 
ſeth by quitting his Hold, he muſt ſlill be, in 
part, a ſufferer: But were it as much, or more, 


then the Ancient Claimant would get little by 


his Suit. Therefore there cannot be, in th. 
Point before us, a more ready way to Peace 
and Quietneſs, than to declare, that after the 
Term of Years appointed for Preſcri tion, the 
Right of the former Owner ſhall ceaſe and be 
extinct. 

VII. By what Law Preſcription was firſt 
foot, the Learned are not — agreed . 
aſcribe its Original to C. v or Pſiirve Law, and 
oppoſe it to thoſe Methods of Acquiſition, with 
are commonly ſaid to proceed fiom the Ly 4 
Nations. Nay, Cuſacim (q) goes ſo far as 0 if. 
firm, That Preſcription doth really contradict the Lu 
of Nationi, in that it rakes a Man's Property from 
kim, without bis Conſent : That ut tniterferes likewiſe 
with Natural Equity, though en for the ſake of Pub. 
lick Good ; bill it en amapeth Private Owner, , 
but turns to the Bent it and Advantage of the Con- 
munity, To which De Roy (r) anſwers, That 
euch particular Proprietor in ſub je cking b1mſelf to thi} 
Laws which eftabliſh Preſcripitun. doth at leaſt in- 
plicitly conſent to that trauſlarien of bu: Reght, Anc- 
ther Reaſon urg'd by Cujacras, to prove this E- 
ſtabliſ̃ment to be contfary to the Law of Na. 
tions, is as follows: Thar, according tothe ſaid Lau, 
no Man can conſiunte another as the true Proprietiy 
of a Thing, unliſt be were bimſelf ſs before: Where- 
as, by the Civil Law, he who receives a Thing 
from one who was not the Proprietor, may het 
obtain the Property of it himſelf, if he can pte- 
ſcribe for ic in the uſual manner. To which Db: 
Roy (s) again replies, Ibat in the Buſineſs of Pn. 
ſereption, the Seller, or any cther Nom. proprietor con- 
veys not bing mere tb. u the Title and Honeſt Poſſiſſon; 
tut that the Property is wholly added eit ber by the 
Standing Law, or by the Publick Magi#trate, who 
even according to the Law of Nations is inveſted with 
juſt Power to make new Ordinance:, ans to tram fi- 
t roperties from one perſon 10 another, tut of 4 far 
end reaſorable regard to the Public Good ; the patty 
who I but ſuffers for bis own negh &, really conſuniing 
to this conveyance of bis Property, er at leatt bemy 
preſum'd to conſent by bis long ſilence. 

Some maintain Preſcription to proceed from 
Civil and I ofitive Law, upon the ſtrength of this 
Argument; that in caſe a Man hath not origi- 
natly obtain'd a Right on ſome other bottom, 
the bare length of Time can give none, as being 
deſtitute of all power to produce any effect. le- 
tho every Thing, ſay they, is done in Time, yes Time 


n ſelf can do nothing. 


| Now as to the Reaſon here propoſed , thus 
much indeed is certain, 7hat it depends wholly en 
the determination of Pofitrye Law, why I rejcripito® 
ſhould be rather compleated at the Tenth er 1 wentie(6 
Year (for Inftence) than at the Ninth, or at the fox 
zeenth : Vet no one can deny but that the conſent 
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[p) Nor doth he rightly apply to the preſent purpoſe thoſe Words of l. 31. D. Depejiri male 
that hath d ſerv d il f the Publick by imbezilling what was deli ver d to hi in ge, ought tobe left ro 
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that he may ſer ve for an Example to deter others from Wickedneſ: 
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n Nations, to which they were moved by 
2 of the Common Peace, might be 
able to affign ſome Moral Efficacy to the Courſe 
of Years ; at leaſt ſo far, as that in proceſs of 
Time, ſome certain Prefurprions and Favours 
aa he ide of Perſons in poſſeſſion, ſhould be 
granted to defend and confirm their Righr, tho 
uributed to other Cauſes than the bare Time 
i ſell. For tho pure Natural Reaſon, and the 
Agreement of al] the World do not fix any one 
point of Time as the neceſſary Condition of 
obtaining a future Right, yer they might allow 
his effect to a ſpace of very conſiderable extent 

aitude. * 

* have choſe to expreſs themſelves doubt 
fully and timerouſly in the matter; being ſenſi- 
de of the vaſt Advantage which the Law for 
Preſcription brings to the Publick ; they thought 
it probable, that from the very nature of the 
Thing, and antecedency to any Poſitive Ordi 
nance, Preſcription is of force to transfer Property; 
ſince Natural Reaſon in the ſtricteſt manner 
commands the doing of thoſe-Things which con- 
duce to the Common Benefit and Peace. But 
then they qualifie this Aſſertion, by adding, 
That though the I ight of Reaſon ſuggeſts that the 
Thing is 5205 fitting, and that lis expedient it 
ſtould be enacted by 4 Poſitive Conſtitution, pet "11s 
wt altopetber* ſo neceſſary, at to be immediately efta- 
bliſh'd by the meer Law of Nature. | 

Again, Many do not ſtick to acknowledge, 
that Preſcyiption is not repugnant to the Law o 
Nature; that it carries Natural Equity along 
with it; that it is grounded on the faire Right, 
and, as it were, on the Law of Nature; yer f 
decline to aſſert in plain Terms, That tis à dire 
Command of the ſame Law (t). 

VIII, Grotius (u) undertiking to few that 
Priſcription doth truly belong to the Law of Na. 
tare, and conſequently, that it may be pleaded 
a8 a fait Title amongſt thoſe who are wholly go- 
rern d by the ſaid Law in relation to each other, 
las the foundation of it in the tacit Dereliction 

the former Proprietor: For the proof of 
which, he ſuppoſeth before hand, Thar Nature 
allows every Man to renounce and abdicate bis Right 
wben he th k⸗ fit to bold it no longer. Now that b 
defire of abdicating ſhould be able to produce any Effect 


in relation to others, "tis neceſſary that it diſcover it 


ſelf by ſome certain Tokens, it being incongruous to 
Human Nature to derive ang outward Efficacy from 
the bare Internal Act. of the Mind. Theſe Tokens 
are either Words or Deeds, If the Will be expreſi'd 
by Wards, then there's no need of waiting for theTerm 
of Preſcription, ſince the Right i immediately tranſ- 
fed on the ot ber Party. And it is the ſame when a 
Man declare; bis reſolution concerning a Thing by ſome 
Poftive Deed 3 a1 ſuppoſe, if be eit ber caſt it from 


PN 


bim, or abandon it; . Cireumſ ances be ſuch, 
4 that we 
relingaiſh d ir, only for a time, with mention 10 de. 
mand and reſume it again bereafter (w). Thus if 
rhe Right Owner of a Thing ſhall knowingly deal and 
bargam about the ſame Ibig with another who bath 
the actual poſſeſ/imm of it, hr ſhall juſtly be deemed to 
have given up bis own Rig b, /o that it ſhall fall and 
be extint} upon the very mement of compleating any 
ſuch Bargain or Tranſaction. Preſcription therefore 
cen take place in thoſe Thmgs alone which the forwer 
Owner bath not renoune'd eitber by Words, or by any 
Expreſs Deed, or Overt Act, but in which we pre: 
ſume bis Inclination to leave it, from bis veglect ing to 
enquire Ster u, and to challenge it again, For even 

es or Omiſſiont, confider'd with their 


due CireumFFances, do, in Maral account, pe for 


Adtnal Deeds, and may prejudice the Non. perfermer. 
(x) But before we can preſume upon # Man's Inten- 


owg bt to conclude that be either rejected op 


tron from ſuch an Omiſſion, "tis neceſſary that tht O. 


miſſion did not ariſe from pure Inculpable Ignorance, 
Wherefore thoſe who are in poſſeſſion of other Mens 
Goods, do then only gain the Property of them by the 


Tacit Conſent of the former Owner , when be knows 


them to be thus poſſeſs'd, and yet forbears to challenge 


mm —— 0 
no other Reaſon be aſfign'd, why 4 perſon who thus 
knows the matter, and bath W free Arte to deter- 
mine accordingly, ſhould yet be utterly negligent and 
ſilent in it, but this, that be hath no longer any care 
or concern for the Thing detain'd, nor will reckon « bg 
own for the future (y). 

Farther, As to the raiſing this Preſumption of 4 
Man : voluntary neglett to demand his Property, lengtb 
time afford a very ſtrong Conjett ure: For tis bard. 
5 but that in 4 courſe of many Years, we 


unity, For there can 


ſhould gain Intelligence that our Goods are in other 


hands, and baue opportunity of recovering them, or 
at leaſt of interrupting the Poſſeſſor's Title, by deela- 
ring and proteſt ing againſt bim. 


Again, If we were at firſt bindred from putting 


in our Claim through Fear, this Fear too will in time 
uaniſb, and we ſhall be likewiſe able to provide ſo well 
for our own ſecurity, as to be m no danger of [uffering 
from the unjuſt Deteiner. Tay 
As to the Objeftion, That no one can eaſily be 


prefum'd to throw away his own ; iti: anſwer d 


by affirming on the other band, that no one can be 
thoug lt willing , that a thing which for ſo vaſt 4 
while be bath not at all regarded, ner given any one 
Indication of Care about it, ſhould any more appertain 
to bim. | | | 
Though all this be very plauſibly alledged, yet 
tis certain that a long continued ſilence doth not 
always give us ſufficient ground to ſuppoſe a Ta. 
2 — mae For as it may _— Hire a — 
or the longeſt ſpace we can fix, might either 
have been ignorant of his Right, or hindred 
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from aſſerting it through want of power, and 
apprehenſion of Danger; (z) ſo again, if he 
claims his Goods, though after never ſo long a 
Seaſon, tis manifeſt that he did not before ab- 
ſolutely abandon and give them over. And 
conſequently this Foundation for Preſcription will 
not be ſuch, as ſhall hold univerſally, or extend 
to all Cafes. © | 
As to that other Reaſon afforded by Grains, 
to prove that a Dereli&ion may be preſum'd from 
long Silence, Becauſe we muſt not believe that men 
are ſo uncharitably diſpoſed towards each other, as that 
they would [uffer any perſon to continue in @ perpetual 
Courſe of Sin, for the ſake of a periſhable Enjoyment, 
this doth not at all affect the preſent Queſtion. 
For, beſides that it ſeems a little too ſimple to 
flatter our ſelves with ſo large Promiſes of 
Mens Conſcience and Piety ; (a) he that comes 
to a Poſſeſſion by Honeſt Means, and with In- 
nocency of Intention, and him only we have 
pronounced capable of commencing Proprietor 
by Preſcription, is really in no Sin; becauſe the 
manner of his obtaining the Poſſeſſien fully per- 
ſuades him, That he obtain'd the Property toge- 
ther with it. And it doth not appear that any 
Man's obliged voluntarily to call in queſtion his 
own Righr, eſtabliſhed upon a lawful and pro- 
bable Title. But if the detaining of another's 
Goods after this manner, were indeed, in it ſelf 
ſinful, the Guile were to be taken off, not by 
the ſilence of the Owner, but by his expreſs 


Confeſſion, and the renunciation of his Right ; 


did he reſolve co give full relief and ſatisfaction 
to the Conſcience of the Poſſeſſor. But in this 
Caſe, the Poſſeſſor's Right would not be owing to 
Preſcription, but to the Solemn Act of the former 
Proprietor. 1 

IX. Amongſt theſe different Opinions, this 
ſeems to be clear and evident, That as the Pro- 
priety of Things was introduced out of a regard 
to the Common Peace, ſo it flows as a conſequence 
from the ſame Principle, 'That they who have 
been let in to the poſſeſſion of any Thing upon 
a fair and honeſt preſumption, ſhould at length 
be ſecur'd in the enjoyment of it ; and that 
others ſhould not be allowed to raiſe perpetual 
Suits and Quarrels about their Title. But the 
particular ſpace of Time within which ſuch an 
Innocent Poſſeſſion grows up to the force and 
ſtrength of Property, we do not find preciſely 
- determined, eicher by Natural Reaſon, or by 
the Univerſal Conſent of Nations ; but it is 


to be adjudg'd by the Opinion of Good and 


True Men upon the Caſe, not without ſome 
conſiderable degree of latitude. Yer fo as that 
this Latitude {hall not be cavill'd and pick'd at, 
with the like Sophiſtry as Horace hath uſed on 
another Occaſton : e | 


— 


— 


Scire velim chartis pratium quotus arroget anny;. 
Scriptor ab binc annos centum qui decidit, inter 
22 vetereſq; referri debet, an inter 

Viles atque nowos? excludat jurgia finis, 

Eft vetus atque probus centum qui perficit anno. 
Quid, qui deperiit minor uno _ vel anno, 
Inter ques referendus crit? vetereſne poetas ; 
An quos & prejens & poſtera reſpuet ata; ? 

Ie quidem veteres inter ponetur honeſte, 

Qui vel menſe brevi, vel toto eſt junior anno. 
Utor permiſſo, caud que pilos ut equine 
Paulatim wello, & demo unum, demo etiam unum, 


& 
GK Epiſt. 1. L. 11, 
I'd know whatYears an Author's Ripe for. 


| "Rags 
Suppoſe a Century gone ; where ſhall bh Name 
Be fix'd ? ith' Ancient Roll of finiſh'd Wit, 
Or the Vile Modern? let the Bounds be ſet. 
He's old and anch at a full Century Date. \ 
What if he dropt a Month, a Year too late; 
With the old Heroes ſhall he ſhare the Prize, 
Or fink with thoſe our Children ſhall deſpiſe, - 
Upon their Fathers Judgment? e U preſume 
Him of full Age who comes ſo near the Sum. 
I'll hold you tœt, till by degrees I clear 
The Horſe's Tail, and pick d ic Hair by Hair. 
. N 


But in fixing the particular period, a regard ſlull 


be had both to the Ancient Owner, and to the 
New Poſſeſſor. To the former, left he ſhould: 


be too ſoon excluded from the privilege of fok 
lowing and finding out what he hath loſt. In 
which point Natural Equity requires thatPre/cry- 
tion ſhould not be compleated in fo little time 
between Abſent parties, as between. thoſe who 
are both on the ſpot. To the latter, leſt he 
ſhould undeſervedly ſuffer Damage, when is 
too late for him to gain redreſs by convicting the 
firſt Injurious Detainer, from whom the Thing: 
was honeſtly receiv d; or when the Thing is ſo 


riveted to his Fortunes and Eſtate, as to male 


the chief Bottom upon which they depend 
Hence, inaſmuch as Movable Things paſs in 
Commerce to others more frequently than Im- 


movables, ſo that having gone through ſo ma- 


ny hands, tis more difficult to find out the per- 


ſon by whom they were firſt convey d, tis but 
reaſonable to allow a longer ſpace for the reco - 


vering the former than the latter; eſpecially, 


ſince thofe likewiſe do much ſooner ſuffer and. 


decay by uſe than theſe. For ic would little 
avail the former Proprietor, to receive his Goods 
when impair d and waſted, and rendred unfit 
for his Service. And though a Man at his ficlt 
gaining ſuch a Thing of Anothers, may have 
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% Add. Gro?. in flor. ſparſ. ad 1. 177. O. de verb. ſignif. 
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made a very advantageous Bargain, or though will not in the leaſt contribute'co the Peace of 
his Title coſt him little, yet it ſeems hard, and Empires and Dominions; moſt Goods being in 
in obvious matter of complaint, that any one their nature capable of deſcending by Inheri- 
ſhould be foro d to part with a Thing that harh cance to Poſtericy ; and therefore t would be in 
now a long time grown, as it were, into his vain for the Preſcriber to overthrow che Claim 
Parimony and Inheritance: And the rather, of the Father, if the Son might afterwards re- 
becauſe on the other hand, we have reaſon to new the Suit. Bur if we incline to the Affirma- 
believe, that he who hath contentediy-wanted . tive part, it will ſcem ſtrange how Silence or 
2 Thing during a great part of his Life, within Negligence ſhould prejudice thoſe who were 
which he hath been able to make ſufficient pr unable to prefer an Adio, or ſo much as to 
rilon for himſelf by other means, will not ſpeak a Word, and indeed, who were not yet 
think it an Injury or Hardſhip that he be oblig'd in being; or how the Default of one ww <n 
to want it for ever (c). So that upon taking in ſhould thus turn to the damage of another. 
all theſe Conſiderations, it will be no difficule Which Doubt Grotiw (d) bath taken off by the 
Task for a fair and honeſt Arbitrator to find out following Remark: Thar as 4 thing not jet exiftent 
fuch a Term for Preſcription in particular Caſes, can bawve no Accidents, ſo a perſon, who u as yet no 
25 ſhall be agreeable to Natural Equity. Though part of Nature, can have no Right, and conſe th 
is the better way in Civil States, that all the noting cen be ſaid to be taken from bim (c By 
Points of Controyerſy may be brought within a him who is as yet no part of Nature; we mean 
narrow compaſs, to fix, in general, ſome cer- bim who is not Conceiv d, not be who is Conceiv'd, 
tain and neceſſary Bounds at which Preſcription but wot Born: Becauſe the latter in many In#tances of 
ſhall commence valid, according to the nature Right, is already ſuppos'd to be a Member of Hu: 
of the Subject. We are, therefore, altogether man Society (f). It may be added in confirmati- 
of opinion, that Preſcription as it abſtracts from on of this Judgment, That the Goods of Pa. 
the Points of Time eftabliſh'd by Civil Ordi- vent, do only then begin to belong to their Chil- 
nances, is, as it were, the Corollary, or Ap- dren, when the Parents themſelves hold and enjo 
pendix of Property. And by conſequence , them 'till the very time at which the Children 
that when the Property was firſt introduc'd, it ought to inherit them. Which Rule may be 
was likwiſe agreed upon by general conſent, for thus extended to a larger Compaſs : He that is 
the ſake of the Publick Peace, that he who poſ- not yer in Being can acquire no Right, unleſs by 
ſeſs d a Thing in hisown Name, neither by Vio- the intervention of another already in being, 
lent Detention, nor by Fraudulent Conceal- from whom the Rigbr ſhall be derived to him 
ment, nor by a Precarious Title, ſhould be pre- upon his coming into the World; yet fo as that 
ſum' d the True Proprietor of it, till any one it ſhall obtain no eſſect in relation to this unborn 
was able to prove the contrary : But that he who perſon, till after he is actually born: And this 
had held a Thing honeſtly obtain'd, a very long happens when any Thing is acquir'd or deli- 
ſexfon, during which any man of ordinary Di- ver d to another, to be held in ſuch a manner 
gence would have enquired after his own, as that he ſhall be able to tranſmit it to bis Suc- 
ſhonld defend his bold egainſt the tardy ceſſots. Yet here there is an obſervable diffe- 
Claimant, who ſo long neglected to make his rence; for ſome Things are fo conferr'd on 
Challenge. KR | another, as that the Intereſt of the Giver is not 
X Upon theſe Principles, and if we place at all affected, whether the Thing deſcend to 
the Reaſon of Preſcription not barely in the Dere- the Heirs, or not; though ſo far as he is con- 
liction of the former Owner, we may with the cern'd, he grants the Receiver free leave thus 
more eaſe reſolve this very incricate Queſtion , to tranſmit ir. But other Things are conſerr d 
Whether or no, or after what manner, Children not after ſuch a ſort, as that the Donor retains a 
et eome into the Warld, can loſe their Right by the Ta- Right over the manner of holding, which he 
cit Dereliflion of their Parents and Anceſtors ? Which himſelf appointed, ſo that it cannot be alter'd 
we may underſtand two ways; either of ſuch without his Conſent. Now which ſoever of 
Preſcription as was compleated before the Chil- theſe ways we ſuppoſe a Thing poſſeſs d by any 
were born, or of ſuch as only commen- Man, with the power of tranſmitting it to his 
ced in their Fathers Time, and was uncompleat- unborn Poſtericy, if it happen by any means to 
&d at his Death. In the former Senſe, if we be intercepted or alienated before the Birth of 
take the Negative fide, we are encounter d with the Heir, he is not in the leaſt injur d thereby; 
this Difficulty, that Cl thus underſtood, unleſs the Title or Pretenſion to it (if -not the 


1 
? me” a 1 8 we _ 
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[] To which may be apply d that of Tull (Off 2.) Where's the Equity, that an Eftate piſſeſsd many eats life flea 
de 3 hi aber bes # ogy and be left by him that had u ? See the Stery of Aratus —— 4 
. 10. \ | : | 
an dener. Controver I. 2 c. F. Before we have obtain d an Aftual E xilence, Nature hath the whole Goverument of us, 
an « into what Fortune ſbe plea, Our True rate and value then commenceth, when we are at our own diſpoſal. | 
IVA. 1 7. princ. D. de yentre im paſeſ. mittend. l. 7. D. de ſuis & lg, bared, 1 231. D. de verb. fin. 
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Thing it ſelf were expreſly left him in the man- 
ner of an Inheritance. For in the former Caſe, 
ſince both the Thing holden, and the way of 
holding it are fully in the Poſſeſſor's Diſpoſal, 
if he convey it away from himſelf ; or if. by 
any Change whatſoever, it ceaſe to be his, all 
the Right he had to it is immediately extin- 
guiſh d; and conſequently cannot be deriv'd 
upon his Heir as yet unborn, who can claim 
no Right to Goods, of this natare held by his An- 
ceſtors, but what they deliver to him, as it were 
ſrom hand to hand, after he is actually in be- 
ing (g). But in the latter Caſe, inaſmuch as the 
prime Donoc ſtill reſerv'd to himſelf a power 
over the Tenure, if his Conſent be obtained, 
the Poſſeſſor doch not at all damnifie choſe that 
come after him, ſhould he either alienate the 
Thing, or give it over for loſt by whatever Ac- 
cident convey d from him. Though all this be 
true, yet Pirat was of another Opinion; as 
appears from his Epiſtie to Solon, : where he gives 
the following Reaſon amongſt others for his 
ſeizing on the Government; I bave not u/urp d 
what belong d to others; I cnly claim that by my aun 
Juſt Right and Title, which the Athenians hv 
firſt cinfirm'd by Oath to Codrus, and bis Famih, 
they afterwards took away (h). METRE 
The Queſtion taken in the latter of the Two 
Senſes which we obſerv'd it to be capable of, is 


denied by the Civilians ; for they ſay, Thet Pre- 


ſeription heretofore begun flop during the Years of 
Minority, and upon their expiration runs on «ffetFual- 
ly again. Vet | am of Opinion; there may be 
a Caſe, in which the Favour of Poſſeſſion {hall 
over-ballance the Favour of Minority: As for 
Inſtance ; Suppoſe ir ſhould ſo happen, that 
when I want only a Month or Two of com- 
pleating my Preſcription, and it is Morally cer- 
tain that the Ancient Proprietor will not within 
that ſpace give me any trouble about the Title, 
he ſhould then deceaſe, leaving an Infant Heis. 
For it would be unreaſonably hard, if aſter five 


and twenty Years poſſcflion, 1 thould be tluuſt 


out of my Hold for want of thoſe Two Months: 
Eſpecially, if it be now impoſſibſe for me to re- 
cover Damages of him from whom I receiv d 
what is thus challeng'd ; as I might have done, 
had the Diſpute been ſtarted before the Goods 


| devolv'd upon the Minor. Here certainly, if 


the Buſineſs be referr d to the Arbitration of an 
Honeſt Man, and one who knows that the 
Grounds and Reaſons of Preſcription are not to 
he drawn barely from the neglect of the former 
Owner, he will give Judgment for me rather 
than for the other Party. Nor doth it ſeem ſo 
very grievous, that a Right which under the Fa- 
ther was, as we may fay, at its laſt gaſp, ſhould 
utterly expite under the Minor Son: And eſte- 


* 


and inſlead of them, to heap up Inffances and Exam- 


Let in the moſt noble 


cially, becauſe Men eſteem it a much 

hardſhip to let go a Thing which — 
a conſiderable time, than to be 
what is not yet come to their Hands. 


XI. From hence it appeats, that they . 
who are ſubj:&t to no Cou mon Law beiice 
chat of Nature and of Nations, may allege againſt 


each other's Claim, a long, uninterrupted, aud 


honeſtly obtain'd Poſſeſſion. And fo much the 
rather x as. Publick Poſſeſſions cannot be d. 
ſtuib' d without far greater Confulicn and Dag 
ger than Private. Though it mult be conſekg, 
that in Controverſies between Princes and Stats, 
it is frequently not altogether fo neceſſaty to ap- 
peal to Preſcription, ſince the Right of the Pol. 
ſeſſor may, or at leaſt ſhould be deduc'd more 
ſolidly from other Foundations. And Recls 
(i) hath obſerved before us, That rhoſe who n 
this Buſine/s of Preſcription, mention only the Point 

Time, often intend to ſum up their whole Claim in 
this ſhort Expreſſion : Under which are hkewiſe ts 
underſtood the Adjunits of Time, as the quitting the 
Thing which is now the matter of Diſpute, or the h. 
tention of quitting it, or any Tokens of renouncig the 
Right and Title, © And fince the Plea of Time i mile 
mam planfible,. eſpecially with Vulgar Hearer, (a 
it gave an advantage to other Proofs,) it is @ Pal. 
tick Stratagem to unge this Norton in general, and in 
gro/s, wilfully avoiding all Explications or Addition 
which mig bie be able to give ſtrergib to ſuch @ Thing 
as Tune, which of ut ſelf can produce no Eft; 


ples of. fermer Diſputes, that the Diſcourſe may ſeem 
more full, and may carty a fairer Colcur as 10 the 
main Poms. : 

Tacitus (&) calls it by no better Name than 
Vaniloguentia, Impertinence or Idle Talk in Arab 
nun, When he laid claim to the Ancient Bound 
of the Perſian and Macedonian Empires. 

Surcres, as Ammianus Marcellmus (1) informs 


us, renew'd the ſame Claim many Ages after; 


to whom Conſtantius gave this Anſwer in hi 


OWN way; That 'twas ſtrange he ſbould forget tov 
the Perſians were enſlawy'd by the Macedoniats ; 


the latter of which Nations being ſubdu' d by it 


Roman Pewer , their Bond/men could not tut fil 
under the ſame Dominicn (m). 


Thus likewiſe, Solyman the Great Tu: 
would often ſay, That be bad a Right '0 the 
City of Rome, and 10 all the Weſtern tumpire, “ 


| being the Lawful Succeſſor of Conſtantine , wi 


bad remoy'd the 8 Seat to By zantium. 
Examples upon Recod, 
you will find, that beſides the Argument © 


long continued Poſſeſſion, ſome Title or other 


capable of producing Sovereignty, hath bern 
at the ſame cime alledg d. 


3 TT 
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[i] Ad Gre. dict loc. SeQ. 2. 
5 i} See Judges XI. v 15, C.. 


lf Ann VI. 
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. | , 
acrates, under the Perſon of Archida- 
* ſhown in the firſt place that the 
Vac hemonians became Maſters of Meſſene by 
te Tide of a Juſt War; afterwards brings in 
he length of Poſſeſſion, as a kind of Secondary 
14 Inferior Proof: Nor are you ignorant, ſays 
he, bat all the World agree, Poſſeſſions whether 
pallab or Private , ſhould after a long Period of 
Time, be fix d and confirm'd , and | paſs as law- 
| ſaberitance. To which he ſubjoins, That 
he Tide of his Country to Meſſene , was not 
oontroverted heretofore , when a fair Oppor- 
danity was offer'd to that purpoſe (o). And in- 
Jeed in Cauſes of this Nature, "tis always a 
fiir Preſumprion in favour of the Poſſeſſor's 
Right, that during ſo long a ſpace , no perſon 
hath put in his Pretenſions. For theſe 
Matters are uſually of ſo very great impor- 
ance, and are tranſacted ſo openly and in 
broad Day, that if a Third Party hath any 
Right in the Caſe, he can neither be long igno- 
tant of it, nor want occaſion of preſerving it, 
tl caſt by declaring and proteſting againſt the 


yer there can happen very few Caſes, 
in which Dominion and Sovereignty ſhall not be 
the Conſequences of Preſcription , when a State 
or People have poſſeſs d themſelves of any 
Thing upon a Peaceful Title. And as. for 
what. chey.gain in War, it is hardly neceſſa- 
j toi plead Preſcription on that account. For fo 

as the Hoſtiliry continues, the poſſeſſion 
of all that hath been won from the Enemy, 


eription againſt the Carthaginians 


1 — 


is ſupported only by Force and Violence; and 
at the ſame time the Enemy hath a Right of re- 
covering his Loſſes by any means he can uſe: 
Eſpecially, if having given an unjuſt occaſion 
of the Quarrel, he is ready to make ſatisfacti- 
on. Hence, inaſmuch as a War may, be pro- 
tracted for more than Fifty Years, they who 
lolt any Place at the firſt breaking out of the 
Difference , may regain it by Force at any 
time before the Buſineſs is adjuſted by a 

Peace. 2 


The Numidians, in Livy (p), pleading Pre- 
ra Tractof 
Land, (which bore the Name of Emporia, ) 
talk to this purpoſe; That rbe Right was ſomé- 
times beld by the State of Carthage, and ſome- 
times by the Kings of Numidia , as either had op- 
portunity to ſeixetupon it; and that the Poſſeſſion was 
ahvays in the Hands of thoſe who appear d ſtrongeſt 
in the Field. * SF 

When a Peace is concluded, tis eaſy to ſee 
what both ſides are to hold for the future; and 
then what is yielded up by one Party, the other 
immediately acquires with full Right, and 
hath no need to wait for the Title of Preſcrip- 
tion. If any Third Perſon lays claim to the 
ſame Thing, he will be ſure to declare his Pre- 
tenſions in good time; and, if poſſible, whilſt 
the Treaty is in agitation : For afterwards 
Warriers will not eafily be prevail'd upon to 
reſtore what they have won by the Sword, 
to thoſe who w 


rel (7). | 


Add. Alberic, Gentil. de 


jure belli, I. 1. cap. 22. 
Vd. Gree, 1. 2. I. 6. el. 7. | | 


(p] L, XXXVII cap. ut, 
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ere Idle Spectators of the Quar- | 
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CH AP. XIII 
Of the Obligations which ariſe immediately from Pn. 


perty. 


Aving enquired into the Nature and Ori- 
H gine of Property, as likewiſe into the ſe- 
veral ways by which it is eftabliſh'd, it follows 
that we conhder thoſe Obligations, which upon 
the introducing of Property affect Mankind, im- 
mediately and on their own account , with- 
out the Intervention of other Duties. Of 
theſe, the firſt is, That every Man ſhall ſuffer 
another who is not engag > in Hoſtility againſt 
him, to diſooſe of his own Poſſeſſions, and 
likewiſe quietly to bold and enjoy them ; nor 
ſhall either by Force or Fraud, impair, divert, 
or draw them to himſelf. Whence it appears, 
that Theft, Rapine, removing of Boundaries, 
and the like Crimes ate forbidden by the bare 
Law of Nature. Euripides (r.) ſpeaks excellently 
to this purpoſe ; 


Misc 6 Sede mv Play, &c. 


God hates the Violent , commanding All, . 

To live on what their Honeſt Pains procure ; 

And not to feed their Wants with Mutual Spoil, 
Oppreſſors ſhould be baniſh'd Human Race, 
Unworthy of the Name. One Common Heaven 
Give Light and Air to Man; one Earth 4 Seat, 

A Scene of Induſtry, where All may ſtrive 

To raiſe their Stock, and ſpread their Fortunes wide; 
But not to rob, or force their Neighbour's ſtore. © 


IT. Farther, When the Things of one Man 
come into the Hands of another without the 
latter's Fault; (where under the General Name 
of Things we comprehend likewiſe our Right 
over Perſons, ſo far as it may be profitable to us, 
as the Right of Maſters over their Servants, ) we 
are to conſider, whether the Thing be ſtill re- 
maining or not. 

As to Things which remain , there ariſeth 
this Obligation concerning them; That he 
who is in poſſeſſion of what belongs to us, 


„ IT 


ought to employ his utmoſt ability toward 
putting it again under our Command. Which 
* doth not 22 its force till ſuch 
time as the party in on com 
eee 
We add, That he employ his utmoſt abilicy 
or do as much as in him lies; for no one can be 
bound to an Impoſſible Performance. Nor i 
he oblig'd to put himſelf to charges in making 
the reſtitution; and whatever Expences he hath 
been at on any Thing on that accourt, he may 
fairly demand of the Owner, and may detain 
the Thing till they are paid. But tis enough 
if he ſigniſie, that another's Goods are in his 
Hands, and that he will be no hindrance to the 
Owner in the Recovery of them (:). And 
theſe Rules are ſo true, that the Roman Laws for. 
bid Men to challenge their own when fand by 
others, fine pactione, without ſome Bargain in 
order to give the Finder ſatisfaction (7); whill 
they afficm at the ſame time, That be who takes 
up any Thing of another's with a defigu of conveni 
it to bit own Uſe , is guilty of Theft, whithr 
knows the particular Owner, or not (u. Let ill 
become Maſter of a Thing upon a Juſt Tide, 
and with Honeſt Intention, I am not bound to 
call my own Right into diſpute, and to give pub- 


lick notice that ſuch a Thing is in my Cuſtody, 


to the endthat it may be challeng'd, if ic ſhould 
happen to belong to another. For when the 


manner of my getting the Poſſeſſion was in no 


reſpec faulty, my Innocence and Integrity clear 
me from all Imputation of Guile in detaining 
another's Goods. | 

This further Reſtriction is likewiſe to be un- 
derſtood in the preſent Duty; If be who was be- 


fore the trae Owner bath ſtill any probable means 
left of bis recovering what be loft ; that the Obli- 


gation we are now aſſerting , may not be 
thoughe to overthrow the Right of Preſcrip- 
tion (W). 


111 


(r] Helen. | 
[;] Vid. I. 1. Sect. 3. De de fugitiv. 


We ſj 
Obligations which lie on the Di Poſl: 


— —— 


k here all along of the Innocent and Well-meaning oder; forth 
are open'd in another place. n 


le Vid. 1. 43. S. 9. D. de furtis. I. 15. D. de. Praſcript. verbu. I. 4. Sect. 5. D. de cond. ob turp. cau/. 


ſu] L. 10. 43. Sec. 4 &c. De de furt. 


Jeſepbus Antiq. IV. 8. He that takes wp Gold or Silver in the Way, let hin ſeck out the Perſon who het it, and by the help of 


the Cryer, let him r4fore it in the ſame place where war found; and let him be perſuaded, that "tis very ill way of fm 


81 to enrich bimſelf by the damage of others. 


w] Comp, Gros, I. 11. c. 10. 


— _— 


III. Now 


— e 
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III. Now that this Obligation is ſufficiently 
founded in the bare Notion of Property, appears 
evidently. For ſince a perſon may happen, by 
Accident, to _ 0 hold, 5 ＋ —_— 

ofſejſion of what is really his Own, 
28 2 thoſe which are mov. 
tle, would be in a very ſlippery and unce:tain 
condition , if when they ſtray into. another 
Man's Hands, be might intercept or conceal 
them from us; much more, if he might detain 
ſoch a Thing openly, and repulſe us with Vio- 
lence, when we attempted to make good our 
Clam, And therefore as in a ſtate of Commu- 
„un, tis a matter of Right that each perſon ſhall 
teallow'd to uſe the Common Store as fully and 
freely as the reſt; ſo upon the fiiſt appropriagy 
tion of Things, when all other perſons did, a 
ir were, renounce their Right to what any one 
had receiy'd as his private Share, the diſtin 
Proprietors are ſuppoſed to have made this 
Apreement amoneſt themſelves, That be who. 
chanced to be in poſſeſen of another” Goods, after be 
lnew it to be anothers , ſhculd cauſe it to return to 
its Owner, For the Power and Virtue of Pro- 
perty would be too weak, and the keeping of 
Things would. require too much N as 
welt as too much Care and Trouble, if theſe 
ſtray d Goods were only then to be reſtored 
when the Owner-made a formal Challenge of 
the ; becauſe he muſt very frequently be ig- 
norant which way they are gone, or where they 
a a kan! being bound to reſtore a 

ibg when claim'd by the Owner, tis aitoge- 

ther the ſame caſe whether he got poſſeſſion by 
Honeſt or by Diſhoneſt Means: For this Obli- 
gation doch hot ariſe from any Default, or any 
Fact of outs, of from any particular Covenant 
made with the Claimant, but from the Thing 
it ſelf ; or rather from that General Covenant 
to this purpoſe, wt ich we ſuppoſe to be the 
neceſſary attendant of Property. He then who 
obrain'd the Thing honeſtly, is barely oblig'd 
to make Reſtitution; but he who procur d it 
diſhoneſily, beſides the neceſſity of reſtitution, 
hath likewiſewiſe contracted a Guilt, and is on 
that account, liable to Puniſkment. Good Faith, 
or Honeſt Intentions, doth then ceaſe. at leaſt, 
in the Court of Conſcience, when a Man hath 
full aſſurance , that what he holds belongs to 
another (x), Though 'tis enough to ſecure 
him from Human Puniſhment, if he were thus 
well-meaning and ſincere only at his firſt en- 


ting on the Poſſeſſion. 


n 


0 f the Laws of Nature and of Nations. 


un 


IV. This is confirm'd and illuſtrated by the 
Divine Law it ſelf; Deut. 22. 1,2, 3. And leſt 
any ſhould imagine thac the Duty there en- 
join d is to be paid to Friendthip only, 'tis ex- 
preſly added, Ex 22 4. that the ſme oughe 
to be perto;m'd to an Enemy. 

Foſefbus O) hath given us this Gloſs on the 
Law which we are now mentioning : If ny 
man (ſays he) find Gold or Silver in bis Way, te 
lum ſeck out the party who loft it, a reftore it by 
the Hands of the Pablick Cry:r, in the very flace 
where be tock it up, judging with Lim/elf, that no 

vantage can be good, which ariſetb from ano- 
tber Damage. The ſame he muſt di with regard 
to the frag Sbeep and Cattle he meets with in the 
Deſart. If be cannot preſently find out the Owner, let 
bim retain the Things in bis own Cu#tody, caliirg God 
to witneſs , that be intended not to mike a gain of 
what Yelong'd to his Neighbour. Yet the Mortal 
Hatred which the Fewiſh Nation profeſs'd againſt 
all others; afterwards turn'd this Natural into a 
Civil Law, to be put in practice only towards 
their own Coutry men ('z,). 

One of the moſt remarkable Inſtances of Re- 
ſfitution which Hiſtory affords, is that of the 


Emperout Theophilus, Who when a Woman 


cry'd aſter him in his Progreſs, and claim'd the 
Horſe which he rode, finding upon enquiry 
that the Governor of a certain Province had 
taken it away, and preſented it to him in his 
own Name, he immediately gave bick the 
Horſe to the Poor Woman; and having no 
others at hand from his own Stables, was con- 
tent to make ule of the next he could borrow, 
Which, they tell us, was the riſe of that Cu- 
ſtom which afterwards obtain'd, for the Empe- 
rors to carry in their Train a great number of 
Horſes, for Supplies in caſe of any ſuch Acci- 
dent (a). 
The Example of the Spartan, who car dem- 
ned their General Pæbidas for ſeizing on the 
Cadmean Fort, and yet ſtill kept the Place in 
their Hands:(b), doth not come up to our 
Point: For they were, no doubt , injurious 
and diſhoneſt. Poſſeſſors, and therefore were 
bound to Reſtitution by another Principle. Nor 
is the Story of A. Craſſus, and O. Hortenſius 
more proper in the preſent Queſtion, as Tully 
(c) gives the Report: Some perſons, ſays he, 
broug ht out of Greece 70 Rome 4 Forged Will of 
L. Minutius Baſilius, a very Healthy Man; and 
the more eaſily to carry their Point, put down M. 
Craſſus, and Q. Hortenſius, to who had rhe 


FLreateſt Power and Intereſt in the City, as Foint- 


Heirs with themſelves. The two Genil;men, though 
they ſuſpected the Deed to be Counterfeit, jet relymg 


—_—— __—.. 
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121 Vid. 1. 25. S:Q. 3. D de hared. petit. I. 1 Seck. ale. D. I. 2 |! 3.1.4 depeti. 


\] Amt1q I. 4 


— — 


__ * 


[2] Vid. Sclden 1. 4 c. 4. & Grot, in annot. ad. de J. Set. 1. Add. Pohb, 1. 6. c. 31. princip. 
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(v) Plararch & Cornel. Nep. in Pelop:d. 
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xfon their own Innocence in the matter, did not re- 
uſe to make this ſmall Advantage of the others 
wickedn'ff. What then? is it enough that they ap- 
pear to have had ro hand in the Fab? I am not of 
tha! Of ivion: For be certainly is to be cenſur'd as Un 
juli, who, not only ferbears io drive off an Injury 
from another, but aids and encourages it. Here the 
Genclemen had as great a ſhare in the Crime of 
Forgery, as Receivers are ſaid to have in that 
of Theft; inaſmuch as they apprehended them- 
ſelves to bave been put into the Will for no 
other Reaſon , but,that their Name and Au- 
thority might protect the Authors of the 
Cheat. 

From the ſame Head we may diſcover the 
Cuſtom of awarding VM ecłs to the Prince, or 
ro the State, to be diſagreeable to _ (d). 
As we may likewiſe gather the abſurdity of 


that Practice in ſome Countries, by which the 


Stolen Goods when diſcover'd are not re- 
ſtor'd to the Owner, but are claim'd by the 


Publick Treaſury (e). 


V. Inaſmuch as this 4 — to reſtore 
the Goods of Others ariſeth from a General A- 
greement amongſt all Mankind, a Bar is hereby 
put to all particular Contracts made about a 
Thing which is any way kept from the True 
Owner; the effect of which is, that when the 
Thing is known to be Another s, any Bargain 
about the conveying it to a Third Party, be- 
comes null and void. And this too is t he 
Ground of Diageness Jeſt on two Thieves, one 
of which had plunder'd the other; One (he 
ſaid) bad ſtolen ſomewhat , but the ober bad loft 
nothing (F). | | 

As to that Law of the Digeſ (g) produc'd 
by Zickler (b), to prove that a Contract made 
alter ſuch a Diſcovery , is not always evacua- 
ted or hinder'd by the force of Property, it is 
really no prejudiceto what we now aſſert: For 
in the Cate there alledg d, the Intereſt of the 
Creditcr is more concern'd that the Pledge 
ſhould remain ſafe, than the Intereſt of the 
Debtor who owns it ; and the Debtor can- 
not challenge the Pledge , unleſs upon Pay- 
ment (). | 

The Judgment of Tryphoninus, in the fame 
place of the Digeſt, upon the other Cafe which 
he there propoſeth, doth not to me appear ſatiſ- 


— 


(4) Vid. Gre. l. 2. c 7. dect 1. & Beeler ad de I. Jac. Gedfred de Impberio maris C. 11. 
I. x. c. 7 Set. 9. Bedin. de Repub. |. 1. C 10. Gramond Hiſt. Gall. 16. and others. 


(e) Vid. Ant. Mac: hae. de crimm, tit. de furtis. c. 4. Sect. 4. 


factory. A Man Ca# for a Capital Cri 
he) bath depoſited an — F 8 *. 
Handi; the Man is afterwards tranſported, wil 4 
Good: confiſcated 5 the Queſtion is, I ber her yeu ſh 
reſt ore the Hundred Pound: io him who gave it 30 
Charge, or whether jeu ſha!! pay it into tte Tres] p 
If we regard only the Law of Nature and of Ne 
ons, the Money 1s to be g i ven back to the party why 
committed it to your Truſt ; if we cor ſiler the n 
of Civil Government, and the Rule ond Mute af 
Poſitive Laws, jeu oug bt rather to throw it in 11, 
Publick Stock. For 5 who bath deri of 11, 
whole State, ſhould be left to trug gle with Vun 
too amongſt bis other Inconveniences, that lis Exam. 
ple may deter others from «ffending. 

But indeed, ſince Sovereign Rulers have eren 
& the Law of Nations a Power to puniſh Cri. 

inals in their Fortunes and Eſtates; when ſuch 
a Penalty is juſtly decreed againſt a Malefador 
tis agreeable to the very Law of Nature, that 
all his Goods ſhould be forfeited to the Govern. 
ment. Yet that the Confiſcation of Goods 
ſhould attend any one particular Crime rather 
than others, is purely owing to the appoint- 
ment of Poſitive Conſtitutions. The conliders- 
tion of that Benefie which accrues to the Pub- 
lick from Penalties duly inflicted, (the Reaſon 
argued by Tryphoninus) did indeed ſhew that 
ſuch a Penal SanRion ought to be approv'd of ; 
but it was not, properly , the Cauſe why the 
Treaſury ſhould have the advantage of the Ci 
minal, as to challenging the Sum which he had 
lodg'd in other Hands. For by the Sentence of 
the Court all the Right and Property of the 
Condemn'd Criminal over his Goods was taken 
from him, and conferr d on the Government; 
and conſequently, what he formerly gave in 
Truſt, is to be deliver'd back not to him, but to 
the Publick Receivers. Becauſe all kind of 
Property, whether it ariſeth from Poſitive Ordi- 
nances, or from the Law of Nations, hath thi, 
effect amongſt others, That he who is in pol. 
ſeſſion of any Thing over which the ſaid Pro. 
perty extends, ſhall be bound to reſtore it to the 
Party who at prefent appears to be the true 
Owner. What Demurs and Exceptions the 
Laws of _— Things given in charge ad- 
mits in other Caſes upon account of particular 
Circumſtances, is frequently ſhewn by Au- 
thors (K). 


Ne. Loccenius de jure maritime 


[f] Diog. Laert. 1. 6. 


[e] L. :. Sect. 7. Nat. Canp. Stab. (Þ] Add. Groz. d. I. Sett. x. 


ſiſ See 4 full Inſtance in I. 31. Sec. r. P. depeſirs. 
[k] Vid. Ciceron. Off. 3. 
Poly 
Orophernes, 
refuſing to 


denec. de Benef 1. 4. c. 10 Ambros. de Off. I. 1. c. ut. To which may be added what 
bius (in excerpt. Peireſc. p. 172.) reports of Ariarathes King of Capalicia, who having recover'd the Kingdom from 
demanded of th: Prienians the forty Talents which Orophernes had pur into their Hands; and upon their 
deliver them to him, fell upon their City with Fire and Sword, in Polybius's Opinion very wrjuſtly. Tho 


nis Action of Ariarsthes miy be ccmmended, if we fiſt ſuppoſe that Orophernes had injurioufly depriv'd him of his 
Jrown. | | 


N 
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Upon this Natural Obligation to Reftitution, 
the Compilers of the Civil Law have buile a 
e number of additional Rules ()) And 
this too is the Ground of claiming by Judicial 
Proceſs, what is detain'd from us, together 
with all the Add ion, which border on that 
Claim ; and, in ſome ſort, the Action of Falſe 
Debt; the Zion for recovery of what we have 
ren, either upon ſome Reaſon, which Rea- 


12 hath not been made good, or elſe upon no 


Reaſon at all. Though theſe Actions are ſaid 
likewiſe to depend upon a kind of Imaginary 
Contract For when we deliver a Thing with- 
out intending it for a matter of pure Bounty, it 
is ſuppos d to be given by the one Party, and 
receiv'd by the other on this Condition , 
That it ſhall be deliverr'd back, in caſe 
there appear no Reaſon why it was given. 
What hath been ſaid about the Re ::urion of 
the main Thing or Subſtance, extends likewiſe 
to the Fruits or Profits of it, ſuch as are now re- 
maining ; ſo much ſtill being deducted as 
amounts to the Charges of producing, gather- 


ing, or preſerving them. 


VI. But if what we have honeſtly gotten, tho 
really belonging to another, hath been as ho- 
neſtly ſpent, then it ſeems moſt agreeable to Na- 
rural Equity, that we ſhould not pay the whole 
Value of itto the Owner, but only the Advan- 
tage it brought us, or ſo much as we were made 
the richer by it; provided ſtill that the Owner 
hath not been requited for what he loſt, ſome 
other way, For if I honeſtly acquire and con- 
ſume what was ſeolen from you, when you have 
already receiv'd full ſatisfaction from the Thief, 
you can then demand nothing of me, how 


much ſoever I have been a Gainer by my Bar- 


gain. The Ground and Reaſon of this Aſſerti- 
on is not ſo much to be taken from the End of 
Property, (which was eſtabliſh'd that every Man 
might according to Proportion, enjoy his own; 


whereas he who gains by what is mine, hath 


more than his Proportion, as I, on the contra- 
ry have lefs;) as from the following Conſidera- 
non; That a Thing in which I have not loſt my 
Property, either by my own free Conſent, or 
by my Defaulc, or by the Right of War, till 
belongs to me; as doth likewiſe all the Fruit 
and Product of it. When ſuch a Thing there- 
fore, hath fallen into another Man's Hands, 
who hath made an Advantage by ſpending it ; 


his Honeſty and Good Intention ſecure him in · 
deed from all Guile and Cenſure; yet he can 
on no pretence with-ho!d the Profits when I lay 
claim to them, becauſe they are to be look'd on 
as the Reſidue , or the ſurviving part of the 
Thing, at leaſt they are the proper and neceſ- 


ſary Fruit proceeding from it. Hence tis one © 


of the moſt Common and Proverbial Sayings , 
That no man oug bt to gain by another's Li: That 
is, by ſuch a Loſs as he did not himſelf procure 
either by his Conſent or Default fo as to be the 


Cauſe of the Damage, or to have it any way im- 


puted to him: For it can be no Sin in me, to 
take an Occaſion of Advantage from the Loſs 
or Damage of another, when ic was not of my 
own procuring (m). It is obſervable that in 
the Books of the Roman Laws, many Caſes are 
determin'd according to the Equity of this Ge- 
neral Rule, with ſome difference from che or- 
dinary tenour and ſtrictneſs of the Let- 


ter (u. 


VII. From the Rules already propos d may 
be draw a ſatisfactory deciſion of many Points 
uſually controverted as well by Lawyers as Di- 
vines; which we think it may be proper to 
tranſcribe out of Grotim: Firſt, He tbat Honeſt hy 
and Innocently gains poſſeſſion of what is anothers, 
(for of bim only we would here be all along under- 


ſtood ; inaſmuch as the Diſhoneſt Poſſeſſor doth not 
only ſtand oblig'd on account of the Thing it ſelf, but 


z farther obnoxiows by his own Crime: ſo long as 
he continues in this Integrity, (0) is bound to no Re- 
ſtitution, in Caſe the Thing periſh or be loſt ; becauſe 
be neither enjoys the Subſtance, nor any Fruit or Ad- 
vantage of it (p). We add, That he doth not 
ſtand bound, though it ſhould have happen'd co 
periſh by his Default: For his Honeſt Intention 
was to him in the place of Property. Now a 
Proprietor though he loſe his Goods through his 
own neglect, yet is thought to ſuſtain ſufficienc 
Damage by the Loſs, and is liable to no farther 
Punifhment: but we are to pronounce other- 
wiſe, if the perſon in poſſeſſion, underſtand- 
ing the Thing to be anothers, voluntarily made 
away with it to avoid ReFitution. 


VIII. Secondly, Such a Poſſeſſor through Ho- 
neſt Miſtake, is bound to reſtore not only the 
Thing it ſelf, but likewiſe ſuch Fruits or Pro- 
ducts of it as are ſtill remaining; becauſe, in 
Natural Eſtimation, he that is Owner of the 
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] Vid L 25. D. de af. rer. ametar. |. 43. Sect. 4 


— 


? 


D. de furt. 


oa Vid. Montaigu, Eſſ. I. 1 c. 21. Cicero, Off 3. N againſt Nature to increaſe our own Advantage, by the Damage of 
=o:ber man, Which is borrow'd from that of Terence, Andr. A 4 Se&. 1. Hoccine eſt credibile, &c. : | 


Add I. 206, O. de rig juris. I. 22, D. de hered. pertt. 
le Vid. 1 ro. 1 17. Sect 4. O. de inſtitor. act. I 7. 


D. 2 Sanctum Vellaian. (but take in Ziegler ad Gret. 418. be. $.2 ) 


1 55. O de denat, inter wir. & wxor. I. 30 vers. ſecundum que. D. de att. empt. & vendi. I. 3. Princip. D. commodati. I. 12. 
Lect. 1. D. 4. diflraft pign. 1.32. D. de rebus creditit. Upon the fame Foundation the 4#:0n which they term de in rem 


verſe ſeems to depend 
Comp. Zergler ad Gree. d. 1. 


Vid. 1. 46. D.de hæred. petit. 1. 12, 13. D. de rei vindie” 
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Thing, is Owner too of the Fruits (q). Yet 
here they do diſtinguiſh between the Fruits of 
che Thing, and the Fruits of the Man's own 

abour. Grotins is of opinion, That the former 
only oug bt to be gruen up, and not the latter; becauſe 
theſe are not due to the Thing it ſelf, though verbaps 
they could not hawe bein procured without it, Others 
think, that even the latter Fruits ſhould be re- 
ſtor'd, and alledge a Law of the Code(+) in fa. 
vour of the ir Aſſertion. And indeed this Judg 
ment ſeems to come neareſt to the Rule of 
Kindneſs and Humanity; provided this Clauſe 
be ſubjoined , that the Honeſt Poſſeſſor may in 
this Caſe deduct, as well the Expence which the 
Thing hach put him to, as a due Reward for 
his Labour (5): As likewiſe, that to prevent 
Troubleſome Suits, the Proprietor upon claim- 
ing his own ſhould not be too raking and gree- 
dy, ſhould not (as we ſay) Sweep Dujt and all: 

for after the Buſineſs hath been qualify'd by 
theſe two alleviations, it will ſeldom happen 
that the Honeſt Poſſeſſor ſhall have much to gire 
| Up out cf the Advantage he made by his own 


* 


Induſtry. | 9 

IX. Thirdly, Such a Poſſeſſor is bound not only to 
reſtore the Thing , but likewi/e to ſatisfie for the Fruits 
which be hath ſpent, if it appear, that be would 


bave ſpent as much otherwiſe (t) : For be is judg'd ” 


be ſo much the richer, whilſt by ſpending anothir's 
Goods, be hath ſav'd bis own (u). Yet here we 
are cf Opinion, That beſides the limitation 
above added, it ſhould be likewiſe conſider'd, 
whether che well meaning Poſſeſſor be able to 
recover of the Party who fold him the Thing fo 
mucli as he loſech upon its being claim'd by the 
true Owner. If this is impaſſible to be done, 
the Poſſeſſor is ne er the richer by the Bargain, 
when he is foic'd to reſtore what he bought, and 
yet cannot make himſelf whole by recovering 
the Price le gave As to the Example of Cal:- 
gila produc d from (v.) Sueten, wh o tells us, 


whin he reſt ored any Exil'd Princes to their Domini- 


ons, be gave ib m up likewiſe the Revenues, which 
bad been broug bt in rhe mean time into 16: Roman 
Treaſury: We may ohſetve, that he believ d their 
Kingdoms to have been unjuſtly taken ſrom 
them, and conſequently himſelf to be in diſho- 
neſt Poſſeſſion. Or, if he did not condemn his 


Predeceifors AR in this Matter, yet it may ſtill 


be queſtion'd, whether he reftor'd theſe Fruits 
and Profits out of ſuppoſed Duty and Conſci- 
ence, or out of n eer Generoſiy. So that we 
take it tobe the Truer Judgment to affirm, that 
the Innocent Poſſeſſor is not oblig'd to reſtore 
the value of what he hath ſpent, when he can- 
not recover Damages of the perion who cheat- 
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nor any thing elſe in their room. 


ed him with this Falſe Title. For in that C6, 
he cannot be ſuppoſed to have enrich'd hin 
by the purchaſe, And it ſeems a greater harsſhip 
to pay the Value of a Thing thet is ſpent 2g 
gone, than to reſtore the Thing it ſcif were j; 
torth-coming. | | 


X. Fourthly , Such a Poſleſſor is rot born 
to make good thoſe Fruits or Profits which fe 
neglected to take; becauſe he neither hath thew, 
And tis neg. 
ligence about what was 6s nn, Cr in all 1g. 
ſpects the ſame as if it had been iz 01, is ad. 
judg d to be a ſufficient prejudice to him (a). 


XI. Fifthly, I ſuch a Poffeſſor bax irg renin] 
the Thing as @ Free Gift, ſhall bave afterwerds le. 
fow'd it on another, be is not (bg d td mote [1 
faction to the Owner, unleſs it appear, that kewull 
have given as much ſome other way ; for ih:n ile 
ſparing of lis own Steck will be reckon'd a matte i 
Gain and Advantage to him, This Accountſeens 
to ſuppoſe a Diſtinction between Donations out 
of Duty, and Donations out of mcer Bounty; 
as that the former only are to be made good in 
the Caſe before us, and not the latter. Becauſe, 
ordinarily ſpeaking, no Man is preſum d to give 
in this gratuitous manner, unleſs he thinks him 
ſeif to have ſomewhat ſuperfluous; and conſe. 
quently, his Inclination to give is judg4tohave 
proceeded from his Opinion, that the Thing 
which he thus diſpos d of, and which prov'd to 
be anothers, was more than he wanted for his 
own uſe. And as to that Obligation which ari- 
ſeth from ſuch a Bounty in the Receiver, it by 
no means reckon'd amongſt choſe Things which 


ate capable of being rated at a ſet Price; and 


therefore he who only expects an uncertain re- 
turn for what he hath actually beſtow'd, doth 
not, in the leaſt, appear to have been inade iich. 

er by what he parted with on this p: of ect ) 
But it is to be conſider'd likewiſe farther, u he- 
ther the preſent be ſtill remaining in the laſ Re- 
ceiver's Hands or not: If it be, the Proptietet 
ſhall claim it directly of bim, and not trou- 
Le the Intermediate Receiver: If not, the main 
Burthen ſhall ſtill fall on the perſon who either 
now poſſeſſeth the Thing, or hath been na: 
richer by it. But the Intermediate Poſſeſſor hal 
only come in for a ſmall ſhare in the Burthen, 
inaſmuch as he too perhaps had an opportunity. 
of making ſome Advantage (2). 15 


XII. Six:bly, If ſuch a Poſſeſſor having firſt 
bought the Thing ſhall aftcrwards have aliens 
ted jr; he ſhall not be bound to give the Owner 
any more than the overples of the prime Colt; 


— 
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uch as he hath gain'd by his Bargain. But 
— Fr coſt him nothing, and yet he hath ſold 
it. he ſhall then be oblig d to give up the Price 
receiv'd, in cafe the Owner cannot recover the 
Thing it ſelf of the preſent Poſſeſſor; and unleſs 
the former party hath ſquander'd away the Price 
he took, which if not fo eaſily gotten, had not 
been ſo prodigally ſpent. But he who puts a 
Thing off for juſt ſo much as ic coſt him, is no 
Gainer, being ſuppoſed only to recover his own. 
Nor can it be faid in this Cafe, that the Price 
ſupplies the room of the Thing ; unleſs he part- 
ed with it out of a Knaviſh Deſign : Becauſe 
otherwiſe, the Owner is to challenge his Goods 
from the Hands of him who is now in Poſſeſ- 


lion. | 

There is a Law of the Digeſt (a) urg d in the 
preſent Caſe, which runs thus; F after 4 Thief 
bath ſold the Goods be ſole, rhe Owner of them ſhall 
by wiolent means get the Price out of bis hands, be 
ſeems to be guilty of Robbery as much as rhe other par- 
ij was before, and to be equally obnoxious to the Law. 
For all agree thas the Advantage of 4 Stolen Thing, 
or the Money into which it 1s tarn'd, is not it ſelf 
likewiſe folen. But this Law * 1 reſpects 
Civil Governments. For thoſe who live in a 
ſtate of Natural Roy , may as fairly ſeize by 
Violence the Price fof what hath been ſtolen 
from them, as the Thing it ſelf, 5 


XIII. Seventhly, Such 4 Poſſeſſar, tho be pur- 
chas'd the Thing at a conſiderable Expence, yet is 
to refbore it, and cannot require his Charges of the 
Owner, but of the Seller. For, otherwiſe, the Right 
of Challenging would turn to no account, if the C 
linger were to refund the Price. And be who buys a 
Thing of anotber whom be might ſuſpect not to be rhe 
true Proprietor , oug bt to have provided particular 
for bis own Security, in caſe the Thing ſhould after. 
wards happen to be clain?d : Tho this Condition of ſe- 
curing the Buyer's Title, is indeed imply d in all Con- 
tracts of Sale, according to Natural Equity (b). 

To the Rule above mention'd the following 
Exception ought to be added; Unleſs in 4 Caſe 
where the True Proprietor could not in all probabiltty 
bave recover d poſſeſſion of bis own, without ſome Ex- 
pence :- As ſuppoſe the Goods were detain'd in the hands 
of Thieves or Pirates, and from them purcbas'd. For 
here the Honeſt Man who delivers the Goods, 
may fairly deduct ſo much as the Proprietor 
would have gladly ſpent to regain them :. Be- 


cauſe, the Actual Polleflion , eſpecially when 


not to berecover'd without difficulty, is capable 
of being rated at a certain value, and the Pro- 


prietor when reinſtated in it, is adjudg d to be, 
on this account, fo much the richer. Whence 


aroſe the Cuſtom for perſons who have loſt any | 
Thing, to promiſe a ' Mimvrger, a Reward and 


Encouragement to the Finder. (c) Fortheſame 
Reaſon, tho the buying of what's already our 
own be void according to the ordinary Courſe 
of the Civil Law. yet Paulus (d) affirmsit co he 
good and valid, if it be firſt agreed upon, that 
the poſſeſſion of what's our own may be pur- 
chas'd, when remaining with another: 

"Tis propos d as a farther Queſtion on this 
Point, Whether a Man who buys 4 Thing thus de- 
tain d, purely with defign ta convey it to the Owner, 
way demand the Price to be refunded ? Some take 
the Negative part; becauſe, fay the, Tie Rl 
accrumg to the Proprietor cannot be taken off by this 
allegation of the Buyer. (e) But indeed, if ſuch 
a Purchaſer foreſaw with fair probability, that 
cheTrue Owner would hardly recover his Goods 


by other Means, and if the Price which he gave 


do not riſe above what the Actual Poſſeſſon which 
he reſtores may be valu d at, then tis abſolutely 
requiſite that what he expendedſhould be repaid 
him. But whether he who redeems the Thing 
in this Caſe ſhall beallow'd an 4#iom againſt che 
Proprietor, ſuch as they term Neyatiorum geſtornm, 
or to recover the Charges he hath been at in the 
Proprietor's Buſineſs, it is the Province of the Ci- 
vilians more nicely to ſtate and enquire. The 
Reaſon which Grotius offers for his omitting to de- 


bound termine that Matter, is, Becauſe the aforeſaid Ad- 


ion ariſeth pure the Civil Law, ba ving xone of 
thoſe 8 wpon, from which * oe 
ture introduceth anObligation in the Caſe. But tho 
tis not indeed the 
ture to examine or determine to what Particular 
Action at Civil Law, the preſent Caſe may be, 
or ought to be redue d; yet it cannot be deny d. 
but that the very Action 3 of reco- 
vering Charges on account Buſineſs 'd 


for another, hath a Foundatian in Natural E. 


quity, and in Tacit Conn For it cannot 
on any 22 be requir'd of me, that Tſhopld 
by my Kind and Generous Aſſiſtance preſerve or 


improve another Man's Goods altogether gratu- 
ove of 


icouſly, and without receiving what I am 


Pocket in his Service (). It ſeems therefore the | 


moſt plain and natural way of reſolving ſuch 
Caſes, that the party who redeems a Thing after 
this manner, as likewiſe he who tranſacts any 
Buſineſs on another's behalf, be ſuppos d to hold 
the Thing which he hath redeemed, or about 
which he hath employ d his Money or his Pains 
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28 a Pledge or Mortga my till ſuch 1 time as he re- 
ceives ſati; faction. 


et if there be no Fruits of 
his Labour 2 which he might take 


hold on for his own ſecurity, and if the other 


barbarouſly deny to pay him for his ſo uſeful 


and profitable Aſſiſtance, I am not of opinion 


that he may apply the ſame Means towards aſ- 
ſerting his Right, asare us d in that other kind 
of Right which ariſeth from expreſs Contract; 
But all he can do ſhall be to expoſe the Ungrate- 
ful Wretch to Publick Hatred and Deteſtation, 
as one who doth not deſerve the leaſt Inſtance 
of Good Will from Mankind (g). The Roman 
Laws have conſider d the Equity of ſuch a Reſti- 
tution, in handling the like Caſes (5). And in 
the whole Compaſs of this Aﬀair, Terence's Re- 
mark ought to pals for a General Caution, that 


Jui ſummum ſumma ſpe eſt malitia (i) ; The big 
eſt Right i very often the bighe#t Wrong. 


XIV. Eighthly, In the Opinion of Greis, 


He who buys anotber Man's Goods , cannot return 


them ujon the Hands of the Seller, and demand back 
bis Money in their ftead: Becauſe ſo ſoon as ever 
they came under bis power, there commene'd in him 
an obligation of re foring them to their true Owner. 
In which Caſe, we are of a different Judgment: 
For certainly I am not bound to purchaſe a 
Thing which I knew to be anothers, only that 
the True Maſter may recover his Goods, and 
that I may loſe my Money. When therefore 1 
find theThing which I bought to belong to ano- 
ther Owner, and am unwilling the Claim ſhould 
be directed againſt me, either to avoid the trou- 
ble of the Diſpute, or becauſe I deſpair of get- 
ting my Money again of the Seller, I ſhould 
think, That I might fairly recede from ſuch a 
Bargain, (provided it were, not too late, ) to 


avoid the drawing upon my ſelf an 


and unprofitable Contention ; vet ſ. | 

ſhould be at tile ſame time oblig d to r 
the Owner, upon his demand, where his God; 
are lodg'd, that he may have an opportunity of 


regaining them (&). 


XV. Ninthhy, He who comes honeſ}! 
Poſſeſſion of a Thing, and knows not AA. 
is, is not, by the Law of Nature bound to by 
it to the Poor; tho ſuch an Appointment by Ge 
vil Ordinances would be very juſt and —— ; 
dable. The Reaſon is , Becauſe by the force 
of Property none can claim a Right in the Thi 
beſides the Proprietor. But now to the Party — 
concern d, the not appearing of a Proprieter, is 
the ſame as if there really were none: Whichis 
indeed à General Rule in other Caſes. And 
therefore there's no body who hath a better Ti. 
tle to hold the Goods, whilſt the Owner is un. 
known , than he who after this fair and uprighe 
manner is at preſent in poſſeſſion of them. 


XVI. Tenthly, What Grotius aſſerts, That 
taken either on @ diſhoneſt account, or for an — 
Ser vice, yet ſuch as ought to bave been perform d gra- 
tis, 5s not to be reſter d, we allow ; if the neceſſuy of 
Reftitution is to be deri d wholly from the Propriety 
of Things, confider d by it ſelf. For thus, be io whom 
any Thing bath paß d with the Conſent of the former 
Owner, cannot be obliged ro refund. But when the 
Cauſe of receiving ſuch a Fee was diſhoneſt, 6s ſup- 
poſe Extortion, then there ariſetb an Obligation tv 16 
ſtore it, from another Principle. And under the 
General Name of Extortion ought to be com- 
prehended all Ways and Methods (though not 
ſo violent) of picking Mens Pockets by Corrupt 
Dealings : As when Magiſtrates refuſe to admi- 
niſter Juſtice without a Bribe ((). 
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By WILLIAM PER IVALE, M. A. Student of Christ. Church. 


CH AP. 4 
Of PRICE. 


INC E Things, that are the Subject of 
Property, are of different Natures, and 
— differently to humane Ne- 
eeſſities, and ſince it often happens, 

that either the ſame Thing belongs to 
many, (che Parts of which are not in all Re- 
het alike) or that Things of a different Na- 
ture are to be exchang'd for one another; hence 
it becomes neceſſary for Men to 2 upon 
ſome common Meaſure, by which Things of a 
different Nature may be compared together, and 


made equal to one another. Now Things are 
thug paced, and found to be equal, or un- 
equal in Reſpe 


qual of their Quantities, for Equa- 
lity is nothing elſe but an Agreement of Quan- 
tities; and therefore we muſt conſider the Quan- 
uty of Things and Actions, as far as they are 
uſeful to humane Life, together with the Foun- 

dation and common Meaſure of that Quantity. 
IL We find then, that Things ate ſaid to be 
equal,notonly as they agree in the three Dimen- 
but in ſome other Tepe. Thus Honour, 


equal, not by reaſon of theiragreeing, ordiſagree- 
ing in Dimenſion, but upon ſome other Ac- 
count. And therefore there mult be ſome other 
tity, beſides that which is term'd Phyſi- 
and Mathematical, tho' Philoſophers have 


no talk d of no other. Which is evident, 
42 that the Nature of Quantity, in 
"oe 


hithe 
if ve 


! ut in Things being capable of ha- 
Ting a Value put upon them, and conſequently of 
being together. But ſince Things re- 
2 not only from their A 


x and Wages are {aid to be equal, or un- 


not conlilt in the Extenſion of 


Sub- ** of the Vulgar Price, it is 


ſtance, but alſo in Reſpect of ſome Moral Con- 
ſideration, it follows, that beſides the Natural, 
there muſt be alſo a Moral Quantity. However 
Things of the ſame Nature and Goodneſt receive 
a Value even from their Natural Quantity, as a 
great Diamond, ce/er:s paribus, is more valuable 
than a ſmall one; which yet we have not al- 


ways a Regard to in the Valuation of Things of 


a different Species, or Goodneſs; for a great 
Dog is not always more valuable than a little 
one; or a great Maſs of Lead than a ſmall 
Piece of Gold. | . 

How Perſons are Morally valued according 
to Opinion; and their Actions, according as 
they are productive of Merit or Demerit , 
has already been di ſcourſed of in its proper 
place. My Deſign here is only to treat of the 


moral Quantity of Things and Actions, as they 


are concei vd to have ſome Uſe in the common 
Aﬀairs of Life, and as they are capable of be- 
ing compar'd together in order to Commerce. 
This we call Price, which is the Moral Quantity 
or Value of Things or Attions, by which they 
2 ; "mand „ compared together in Order 10 
raffick. . | 3 
III. Price may be divided into Vulgar and 
Eminent ; the firſt is plac'd in Things and Acti- 
ons, ſo far as they are capable of procuring either 
the Neceſſaries, or Conveniencies, or Pleaſures 
of Life: the other is plac d in Money, which 
is ſuppos d to contain virtually the Prices of all 
Things elſe, and to be the common Meaſure and 
Standard of _ oh 3 9 
IV. For the right unde ing the Na- 
— to con- 


| {1der 
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ſider diſtinctly, Firſt, upon what it is founded; 
Secondly, what it is that raiſes or ſinks it. The 
Foundation of the Price or Value of any Action 
or Thing is, Fitneſs to procure, either medi- 
ately or immediately, the Neceſſaries or Con- 
veniencies or Pleaſures of humane Liſe. Hence 
in common Diſcourſe we call thoſe things that 
are uſeleſs, _ of no Value; and thole Men 
too we ſay are of no Value, that are unprofitable 
Burthens of the Earth. Thus the Cock in the 
Fable ſet no Value upon the Jewel, becauſe of 
no uſe to him, Grotrus (a) is of Opinion, 7 hat 
Want is the moſt natural Meaſure of the Price of 
Things : Where if he means, that Want, in its 

own Nature, is the Foundation of Price, or that 
therefore Men only value a thing, becauſe they 

want it, it will not univerſally hold true. For, 
if ſo, thoſe things, that are ſubſcrvient to 

our ſuperfluous Pleaſures, wou'd bear no Price, 
which yet the Luxury of Man has ſet a great 

Rate upon. For we do not really want any 

thing, but what we cannot, unleſs with great 
Inconvenience, be without (5). But if his 

meaning be, that the Want of the Buyer raiſes 
the Price, I own it is commonly ſo; but, that 
it is the natural Meaſure of Price, that the more 
a Man's Neceſſities preſs him, the more may be 
juſtly exacted of him, no honeſt Man will admit; 
Nor does that Place of Ariſtotle, (c) cited by 

Grotius,-make for the purpoſe : For the , or 
Want he ſpeaks of there, which in a manner 

preſerves and holds together all Commerce, is 

not the Foundation of Price, but of Bartering 
only. For if Men wanted Nothing, but what 

they could ſupply themſelves with, there would 

be no Bartering, or Exchanging Commodities, 
but every one would keep and enjoy his own (. 

V. Vet it is obſervable, that ſome of the mot 

uſeful Things of humane Life have no Price ſet 
upon them, either becauſe they are and ought 

to be free from Property; or becauſe they are 

excluded from Commerce; or, laſtly, becauſe 


they come within the reach of it, no other- 
wiſe 


than as Appendages of ſome other Thing: 
beſides, the Law has remov'd ſome Aclions from 
Commerce, and thereby exempted them from 
Price. Thus the Air, the Sky, the heavenly 
Bodies, and the vaſt Ocean not being appropri- 
ated, can bear no Price, how ſerviceable ſoever 
they may be to humane Life. And the Law 
Having forbid things ſacred to be brought into 
Commerce, has thereby exempted them from 
Price, altho' ſome of them have nothing in their 
own Nature to render them incapable of it. Nor 
can any Price be aſſign d for a Free man's Head, 


Book V. 


it being a Contradiction to be free, and at the 


ſame Time expos d to Sale; for he is no ſooner 


expos d to Sale, but he ceaſes to be free: And 
therefore, even upon this Account, Libert is 


ſaid to be an invaluable Thing, and not only be. 
cauſe the Advantages of it are ſo great as to ex. 


ceed all Value (e) 

Many Things alſo have no Price, becauſe the 
are not capable of being polleſs'd ſeparately 60 
themſelves, which yet very much enhance £ 
Price of the Thing they appertain to; az the 
Want of them takes from it not a little. Thy, 
the lying open to the Sun, aclear and wholſon 
Air, a pleaſant Proſpect, the Winds, Shade; 
Oc. conſider d ſepararely in themſelves bear n 
Price, becauſe they cannot be enjoy'd without 
the Land they belong to; but yet of what Ms. 


ment they are in the Purchaſe of Lands and 


Tenements, no Man is ignorant. (f) And 
hence, by the way, it appears, how the (uſe 
that Demoſthenes pleaded before the Judges, 
about the Shadow of the Aſs, ought to be de. 
cided : For he that hired the Aſs could not 
hinder the Owner from lying down where the 
Shadow of the Beaſt fell, but might have in. 
mediately have taken it away by driving the 
Aſs to ſome other Place. Laſtly, Whatſoevet 
Actions, either divine, or humane Laws com. 
mand to be done gratis, or forbid to be done at 
all, and ſo exclude from Commerce, cannot be 
brought under any Price. Of which Nature are 
thoſe ſeveral Actions which have ſome ſuper. 
natural Effect allign'd to them by divine Inti. 
tution ; as Remiſſion of Sin, by the Abſolution 
of the Prieſt ; the Application of ſpiritual Be- 
nefits, by Means of the Sacraments ; and ſuch 
like, Which whoſoever confers upon another 
for any valuable Conſideration, is guilty of S. 
mony : and to meaſureſuch Things with Money 
is look'd upon as Impiety and Irreverence to- 
wards the divine Author (2). Unlawful too 
it 15, to beſtow Eccleſiaſtical Preferments for 
Money, upon unworthy Perſons, which ought io 
be given to deſerving Men gratis (h). Net 
ther ought the Rewards and Teſtimonials of 
Vertue and Learning to be ſold to thoſe that 
don't deſerve them ; not only becauſe by this 
Means they grow cheap, but becauſe ſuch Men 


are often, by a pompous Title, recommended 
to publick Employments, to the great Prejudice 


of the Common-Wealth. And indeed 'tis 2 
Shame to the Men of Letters that ſome ſhoud 
take ſuch a Liberty, as Fabius of Bentivg/ 
(i) expreſt in Jeſt, who going to make a certain 
Perſon a Doctor, met by — an Aſs, that yew!- 


1 

(a) Lib. 2. Cap. 12. SeF. 14. 2 (6) Mat. 9. 12: (c) Nicom Lib. 5. cp f. 
(d) Ariſt. Polit. 1. Cap, 6 (9g). - Bartering obtains in Thin;, and began naturally from Peoples how more than (60) 
haa Occaſion for, and others having leſs, For the: they were forc a to exrhonge till they had furniſb a themſeles with what the * 
red. 85 Here cis worth obſerving what Philo Judeus de Spec. Leg. delivers. Prices were ſet upon thoſe who had devoted, — 
only their Goods, bat themſelves 3 not according to thetr Beauty, or Stacure, or ſuch like, but accaraing to their Age and Sex : F h 
Law fixes CC fitver Preces Price upon a Man, from the 20th, to the both Mar of Þis Age , and a CXX wpon a Woman ; 227 


77 the 6oth Tear for a Man LX, 
ick. Becauſe the Dignity of the Vow is the Jaws whether 
nat io be rated 


of their Badges. way, 

(0 Pliny, Nat. Hilt Lib.12, Cap. 1. fays of the Plane-tree, Iuat the People 
hoſe that have Windmills pay a ye i vly Tribute for the Publick Wind, as is pretenaed. 
- (y) Vid. AR. 20. (b Aa 


> S 


Decretum 


and chiefly, Becauſe with God there 15 no Reſpett of Perſons, as there ig with Men. 


to the 0th Tear LXXNX for @ Al” ans XL . from Infancy to the 5th N XX for a Man, and XII firs wenn 
for a Woman XL. All of the ſame Age and Sex are rated at the ſame Price, for three good 

eat, or mean Perſons make is. 10ly, In the Caſe of 
upon the ſame Terms with Slaves expoſed to Sale ; for thoſe are more, or leſs eſterm'd according to the Beau!) 


bt 
a Vow 12 77 2 


Taxes for the very Shade of it. Thus in Hel 


Gratiani, Caaſ.1. Queſt. 1,2,3- CI Janum Nicium Erytheam, Tan 2 © mh 


a. Le Aw aA. oo 
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EE 


: ich an open Mouth, look'd as if he were 
Ning; to —— Why laugh you, lays he, 


0 f Creature ? We can make you a Doctor 


1 fy ot to ſell that Juſtice, which he 


oug 2 N ould 
iniſter gratis (1). A Ruffian, or a Sorcerer, 
pas ſtify his being hired, for Money, to kill a 
Man. A Scholar ought not to debaſe his Style 
and Learning in writing Scandal, nor ought 
any Man to proſtitute his Credit by maintaining 
an unjult Cauſe, or to ruin a juſt one by Perjury 
and many more of the ſame Stamp. | 
VI. There are ſeveral Reaſons why the 
Prices of Things ſhould riſe, or fall, why one 
Thing ſhould be preferr'd before another of as 
great, or greater Uſe. For here the Neceſlity of 
the Thing, and the Eminency of its Ule, does 
not always take place. Nay, we generally find the 
molt neceſſary Things are cheapeſt, becauſe by 
the peculiar Providence of God, Nature affords a 
greater /ncreaſe of them (n). That which 
chiefly raiſes the_Price, is Scarcity. T hoſe 
Things that are ſcarce, ſays Sextus Empiricus, 
(n) are valued : thoſe that grow amongſt us, and 
are every where to be had, are quite other- 
wiſe. If Water were difficult to be met with, 
how much more valuable would it be, than 
the Things we moſt value now ? Or, if Gold 
lay in the Streets, as common as Stones, who, 
x4 you think, would value it, or lock it up! 


And therefore ſome have thought it a Maſter- 


piece in Trade, to procure a Scarcity. As 
the Dutch, in many Parts of the Indies, root up 
the Cloves and Nutmegs, to prevent too great a 


Plenty of thoſe Spices (o). Belides, a Thing is 


ſtill more valuable, when tis not only ſcarce, 
but alſo comes from remote Places. Pliny (p) 
tells us of two Boys, the one born in Alia, the 
other in France, who were wonderfully alike, 
and whom therefore the Merchant ſet a prodi- 


gious. Rate upon, and the Purchaſer look'd upon 


nothing, in his whole Eſtate, to be more valua- 
ble. For the Ambition of Mortals eſteems thoſe 
Things moſt, which few Men have in Common 
with them; and on the other ſide, thinks mean- 


ron bave but Money (k). Thus y 0: e 


ly of thoſe, which are ſeen in the Hands of 
every ne. Nay, ſo perverſe we often are, as to 
eſteem a Thing the more becauſe it is forbidden; 
its being forbidden whets our Curioſity. And 
therefore Lucian (7) with Reaſon ridicul'd 
thoſe, Mo in Winter had themſelves with 
Roſes, and are pleas d with them when ſcarce 
and out of Seaſon ; but nauſcate and deſpiſe what 
7s in Seaſon, and agreeable to Nature. 

But, generally we ſet a great Value upon no- 
thing, but what raiſes us in ſome Meaſure a- 
bove the Rank and Condition ofothers: and for 
this Reaſon Honours particularly, are more va- 
luable for being ſcarce, („). Tho' indeed it 
proceeds from the Corruption and: Pravity of 
Humane Nature, that we value real Goods more 
or leſs, according as few or many poſſeſs them 
in Common with us. For my Goods are never 
the worle, becauſe others poſſeſs the like; nor 
the better, becauſe others want them. Thus 
my Health is not the leſs valuable to me, be- 
cauſe others alſo enjoy theirs; nor the more, 
becauſe others are ſiex. Nor is my Knowledge 
leſs worth, becauſe others are knowing too; Nor 
wou'd the Value of my Wiſdom riſe, ſhou'd 
other People prove Fools. He theretore that 

rides himſelf in ſeeing others want the good 
hings which he is Maſter of, ſeems indeed to 
take Pleaſure in other Men's Misfortunes: and 
on the other ſide, he that thinks his own Goods 
the worſe, becauſe others poſſeſs them in Com- 
mon with him, ſeems to be moved with Envy. 

But indeed, as in many Things, ſo in 
this the general courſe of Men's Inclinations 
deviates from right Reaſon (4). Hence it is, 
that the Luxury of Man has ſet moſt unrea- 
ſonable Rates upon many things, which Hu- 
mane Nature cou'd eaſily be without. Which 
ſome think contrived on purpoſe, that there 
might be ſome Uſe in vaſt prodigious Riches, 
What mighty Rates ſome Pearls bear , 
Whoſe Goodneſs confiſts in ſuch a Degree 
of Whiteneſs, Largeneſs, Smoothneſs and 
Weight ; Qualities ſo hard to be match'd, 
that never auy two of thoſe Pearls are found 


* 


(A) Ovid. de Arte, I 1. Secum habet ingenium, qui cum libet, acci 
erments, ſee Neuhof. in Gen. deſcrip. Sin r. c. 3. Plin. 
the Emperour's Clemency, ſince, 


nations and 
the Soldiers Valour, but now of late are Marks of 


dicit, The practice of the Chineſe is otherwiſe, of whole 
. Hiſt. I. 16. c. 4- Oaken Crowns were the noble of 
Reaſon of the Licentiouſnels ot our Civil 


* Wars, it ſeems meritorious not to kill a Subject. O happy Times! which have rewarded ſuch noble Services with Honour only, and, 


* when other Crowns were valued for the Gold t 


ject to be rewarded with 


were made of, would not allow the Preſerving of a Subject 


« £29 Thing thas might bear a Price, thereby clearly profeſſing, that they thought it a Sin even to ſave a Subject for the Sake of 


(I) Non bene conducti vendunt perjuria teſier, uod faciat magnas turpe tribunal op:;. | 
Non bene ſelecti judicis arca patet Tm tori reditu cenſus augere Paternas, . 
Turpe reos empt 4 mi ſcros defenaere lingua, faciem Lucro proſtituiſſe ſuam Ovid. Amor. Lib. 1. El. 10. 
* the Life of Romulus, talking of the Duty of Patrons towards their Clients, adds; Hi accounted a mean and fil 
2 thoſe who ar: rich to accept of a Fee of thoſe who are poor. From whence the Cincian Law afterwards had its Orig 
0425 df rabiofi fori furgia vendent, improbus iras & verba locat. Sen. Herr. fur. Vid. Quint. Inſt. Orat. I. 12. c. 9. The Roman Laws 


„ („) © Wharfoev 
«are Pearls, Gold 


» ſhe has plentifully : 
(0) Pyrron. Hypotyp. I. 1. C. 14. ( 0) *The — 425 not permit their Paper reed to grow in many Places, by which 


Vid L. 1. S. 4, 5. D. de extraordin cognit. and Grot. in Flor, 
her a Price ought to be ſet on Eloquence, among other Things, 


Plats E 


4 


alike (t)? Nay, the Folly of Men fancies there 
mult be ſomething extraordinary in what coſts 
much. Heliogabalus order'd the Frices of the 
Dainties, provided for his Table, to be repreſented 
to him greater than really they were, for that, 
3 created an Appetite to them (u). Janus 

wias Erythraus (w) tells us of Tulips, 
that thirty Years ago (when he writ this) 
they lay upon the Top of the Alps wighout 
any Care or Notice taken of chem: Yet when 
they were brought te Town, the Pcople, 
fond of them for their Rarity, ſet ſuch a Price 
upon them, as that every Root fold for a- 
bove a hundred Crowns. But after they had 
encreaſed and grew common, their Price ſunk 
ſo low, that hardly any —_ was cheaper. 
(x) For Mankind is ſo whimſical and filly, 
as to think thoſe happy who poſſeſs Super- 
fluities; rather than thoſe happy who abound 
in all the Neceſſaries and Conveniencies of 
Life. And therefore it ought to be rank'd 
among the ſenſeleſs Opinions of the common 
People, to value Things, either for their 
being new, or ſcarce, or hard to be gotten, 
or brought from far, unleſs their Goodneſs 
alſo, and their Uſefulneſs recommend them 
( 70 But thoſe Things, that are of daily Uſe, 
and eſpecially ſuch as relate to Proviſion, Ap- 
parel, and Arms, riſe in their Price, when 
they become ſcarce as well as neceſſary; as 
in a Dearth of Corn, or in a Siege, or in 
ſlow Voyages, where Hunger and Thirſt are 
craving to be ſatisfied, and Life mult he pre- 
ſerved upon any Terms (2). When Hannibal 


beſieged Cuſilinum, a Mouſe was ſold for two hun- 


dred Pieces of Gold, and he that fold it died of 


of the Law of Nature and of Nations. B 00K V. 


Hunger, whereas he that bought it v 
ſerv'd. The Prices of Artifical Things (9 
ſides the Scarcity of them, are much raiſed h 


the Neatneſs of the Art; (a) The Reputation 


of the Arrtificer adds Credit to ſome, and othen 
are the more valuable for the Character of their 
former Poſſeſſor. As Lucian ( b ) mentions one 
who had bought pictetus's earthen Lamp =, 
three hundred Oenarii, hoping, no doubt, tg 
get Epictetus's Wildom, by ſtudying by that 
Light. Thus the City Cuſco in Peru was in ſo 
great Requeſt, that even the Seed chat grey 
near it, tho' really no better than any other, was 
yet of more Value, than that which gre welle 
where(c) In ſhort, the Difficulty, the Ele ancy 
the Uſefulneſs, the Neceſſity of the Work, the 
Scarcity of Workmen, their being Malters in the 
Art(d their not being under a Necellity of work. 
ing, all contribute to the raiſing of the Price(e, 
VII. But jometimes it happens, that ſome 
certain 1 are valued at a high Rate, by 
ſome particular People only, which may he 
called the Price of Fancy (f). And this where 
Animals are the Object, proceeds from à ſort of 
Acquaintance with them; or, becauſe they 
know how to ſute themſelves with our Hu. 
mour; or becauſe we have eſcaped ſome immi- 
nent Danger by their Aſliſtance; or perha 
they are the Remembrancers of ſome ſignal E. 
vent. Beſides, ſome Things are recommended by 
the Friend that gives them, ſo that we wou'd not 
part with them for ſeveral others of the {ame 
Goodneſs (g). Many alſo put a Value on Things 
becauſe ſome great Man, whom they are willing 
to compliment, has expreſt an Eſteem for them. 
Thus this, or that Provilion, or Apparel iiſes in 


—— 


(t) Plin. Nat. Hiſt. JI. 9. c. 25. Pearls bear the greateſt Price of any Thing ; 


were firſt brought to Rome when _4/exandris 


t 
* was taken, not long before SyUa's Time; but a little after were ſo much in Faſhi _— even ordinary Women atfected to wear them, 
8 


for they uſed to ſay, * A Pearl to Women, when they 


appear'd in Publick, was as good as a Lictor. Idem ibid. Some Jewels are ſo u- 


oO OE ͤ 7 B TT ow eu . We I” F wm ] i: <Ff* 


* luable that no Price can be ſet upon them. Id. I 37. Proem. Our Coral amongſt the Indians bears as great a Price, as their [cwels do 
amongſt us. Id. I. 3. c. 2. Ad. 1d.c.17,34. L. 10 c. 29. L. 12. c 14, 17, 19. L. 13. c. 3. IL. 37. c. 4. L. G c. 2. Of Silk. With 
* ſo much Pains, and ſo far is it brought, that Women when they appear in Publick may be ſeen through. At this Day, ber with 
* us bears a moderate Rate, in the Ea/? tis vaſtly dear. (u) ---- magis ills juvant, quas plures emuntur. Jav. Sat. 11, Luxury 
has impos d a Price upon the very Dregs that the Sea caſts up. Curt. 1-8. c 9. -- Old Plate receives a Value from the Fame of the Work- 
men, from a Few Mens Folly. Sex. Conſol. ad Helv. c. 11. ; 

(W) Pinacoth. 1. 3. c. 17. In the Lite 2 Barclay who was a great Admirer of them. (*) © As our Deſires are, ſo are our 
* Eſteem of Things; and there is no End of raifing the Prices of Things, unleſs we firſt fer Bounds to our Extravagancies. Id. d. l. c. 18, 
China and Earthen Ware are the dearer for being brittle, For tis an Argument of Riches, and a glorious Piece of Extravagancy to 
have a Thing that ſhall immediately be wholly deſtroy'd. Plin. L 33. The Brittleneſs makes Chryſtal the dearer. For among un- 
* 8kilful People the Danger, which oughr to ſink the Price, raiſes it. Sen. de Ben, |. 7. c. 9. Strab. l. 2. Of precious Stones, that are lo 
much valued, that thoſe that have them not, are as happy as thoſe that have them. ; | 

( y ) Vid. Charron de la e, I. 1. c 39. num. 11. and |. 2. c. 10.num-2. Agatharchis de Mari rubro, c. 49. ſpeaking of the 
lite; and Caſſandrini whoſe try abounded in Gold, ſays, * They bartered Gold for a tripple Quantity of Braſs, but gave double 
* for Iron. Forthey rioned their Rates according to the Plenty, or Scarcity ot the Commodities; in which we have not ſo mech 
* Regard to the Nature of the Thing, as the Neceſſity of its Uſe. . | 

8 Plin. Nat. Hiſt. 1-8. c. 57. Nuint. Decl. 12. In a very great Scarcity any Thing that can be bought is cheap. (a) i 
* which L. Mummius was ſo ignorant, that when he had taken Corinth, and thereby got Puſſeſlian of the Statues and Pictures drawn by 
the ableſt Maſters, he proclaimed to thoſe whom he had hired to tranſport them into Italy, that if they loft them, they (hould 
him new ones. Fel. Pat. |. 1. C. 13. of b) Adverſus indoftum, (e) Garcilaſſs de la Vega Comment: Reg |. 3. c.20 

(4) * The .4thenien; had more need of good ſtrong Roots to their Houſes, than the famous Ivory Statue of Minerva, yet! had 
rather be Phidias than the beſt of rers. For a Man mult be rated, not according to what he can do, but according to 
Reputation heis in; eſpecially, ſinoe tew can Draw, or Carve finely : but any one is capable of being a Carpenter, or à Porter, 
Cic in Bruto. Thus Niciat gave a Talent for a Servant to look after his Silver Mines. Xen Mem. l. 2. 

( e) * That fort of Work is molt artificial, which ds leaſt upon Fortune; that the molt ſordid, which moſt defiles the Body ; 
* that the molt ſervile, which is of moſt Labour to the Body; chat the moſt ignoble, which requires the leaſt Vertue. 4vi7. Polit. Li. 
*c.7.(11). And again, ThatExerciſe, Art, or Diſcipline is to be reputed mean, that renders either the Body, or the Saul ünfit for the 
pPractioe of Vertue, Pol J. 8. c. 2. As for the more noble Arts, ſome are more worth than they coſt ; 8 rchaſe of a Phylician Lite 
* and Health, Things invaluable; of a learned Tutor the Liberal Sciences, and the Adornment of t Mind And therefore, in ſuch 
_ we do not pay for the Things they teach vs, but for their Labour. Sen. de Benef. I 6. c. 15. 1 
Huss the Saying of a certain Arabian, * Whatſoever is dear although it be dear, yet, if | have 2 Fancy for it, it 1s not os 
nor can any Thing, that pleaſes de laid ro coſt too much. Lev Afric.l. z- All Gifts are valued as they are acceptable to the 

Liban. 41. ö 


* ceiver, 
Verum eſt whoa mei ſodalis. Catullus: 


0 


( g) - Mibi linteum remitte 
uod me non mover iſtimatione 
20005 woes e acceptiſſima ſe 


Munera ſunt, Author que pretioſa facit. Ovid. Epift 16. 10 
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„price. when the King is pleaſed to be taken 
Ab e Bot here ſome 8 that the Fan- 
cy of che Buyer ought not to raiſe the Price of 
the Commodity, unleſs ſome other Caules con- 
cur, The Roman Laws make no Allowance 
ſor the Fancy of the Party in the Reſtitu- 
tion of Damage done by Chance (5); And yet, 
Merchants frequently raiſe the Price when 
they ſee the Buyer fond of the Commodity. 
Diodirns Siculus (i) obſerves what an Advan- 
rage the Italian Factors made of the Drunken- 
nels of the Gau/s. They brought them Wine, 
and ſold it at moft unconſcionable Fates, For they 
had a Boy for a Hogſbead, and ſo exchang'd their 
Wine for a Butler. 

However the Affection of the Seller may fair- 
ly raiſe the Price, if ſo be he ſignifies it to the 
Buyer ; for, to part with a beloved Thing, for 
the Sake of the Buyer deſerves ſome Con- 
ſiderations (4). Laſtly, the Price of Things, 
is ſometimes enhanc'd by ſome vicious Ha- 
bit of Mind, as Vain-glory, Cruelty and the 
like (/), 

Il. And theſe, always, raiſe the Prices 
of Things, as their Contraries always lower 
them. But, in order, to regulate the Prices 
of particular Things, pro hic & nunc, and to 
reduce them juſt Standard; we mult re- 
member , char e State of Nature, every 
one has Power to put what Price he pleaſes 
upon his own Goods, as being, in that State, 
the ſole and ſupreme Maſter of them. For, 1n 
this Caſe, ſhould another prize my Goods, it 
vou d ſtill be in my Power to accept, or reject 
it; and thus I ſhould, in the End, put the Price 
upon them my ſelf: and, tho I lay never ſo ex- 
travagant a Rate upon them, no Man can have 
any Cauſe to complain; for, no one ought to 
be concern'd how much I magnify my Riches in 
my own Fancy : and they who think the Price 
too great may let it alone. And therefore, if 
any one has a Mind to my Goods, 'tis fit I 
ſhould put what Price upon them I pleaſe : as 
on the other ſide, ſhould 1 force my Commodity 
upon another, I muſt take what the Buyer, who 
is indifferent, will be pleas'd to give. me. In- 
deed, if any one through ill Nature, or Hatred, 
or Envy refuſes a Man in Want, either to ſell 
at all, or, at leaſt, ſells upon hard unreaſonable 
Terms, then, and only then, is there Cauſe to 
complain, From whence it follows, that in a 
State of Nature, the Price of every Thing is 
to be determin'd by the Agreement of the Con- 
tractors; nor can any one be ſaid to have 
offended againſt the Law of Commerce tor ma- 


king the beſt of his Market, provided he has 
not been inhumane towards the neceſſitous (m). 
But in a regular Government the Prices 
of Things are determined, either by an 
Order from the Magiſtrate, or ſome Laws, vr 
elſe by the common Judgment and Eſtimate 
of Men, together with the Conſent of rhe 
Parties. The former may be called the Legal, 
the{Sther the Natura] Price. The Legal is 
always preſum'd to be conſonant to Juſtice and 
Equity, unleſs the contrary does evidently 
appear: for ſometimes groſs Ignorance, and 
more frequently, Hatred, or Favour towards 
the Buyer, or Seller, or ſome other Corrup- 
tion, or private Intereſt interpoſes. The 
Legal Price 1s fixt, as it were, in à point, and 
admits of no Latitude, but the leaſt Excels 
becomes Injuſtice. And when 'tis fixt (as moſt 
commonly it is) in Favour of the Buyer, The 
Seller cannot, in Juſtice, demand more; but 
the Buyer may, with the Conſent of the Seller, 
{ink below it; provided he does not fall ſhort 
of the lowelt Degree in the Natural Price - 
and the Seller may lawfully take leſs , pro- 
vided it does not tend to the Prejudice of others 
of the ſame Trade. But if the Price be fixt 
in Favour of the Seller, then the Buyer can- 
not lawfully preſs the Seller to take leſs, 
who yet, if he thinks fit, may take it; for any 
Man may recede from his own Right: However, 
in this Caſe, the Seller may take more, provided 
it does not exceed the higheſt Degree in the 
Natural Price. On Labour, the Price is gene- 
rally fixt in Favour of the Labourer; on 
Commodities in Favour of the Buyer. In ſome 
Places, a more ſubtle Method is taken to pre- 
vent unreaſonable Prices; as in Greece the Fiſb- 
mongers were not permitted to lit, but obliged 
to ſell their Fiſh ſtanding, that ſo by the Tedi- 
ouſneſs and Tireſomneſs of the Poſture they 
might be forced to ſell them while they were 
{weet, and at a moderate Rate. | 
IX. But the Natural Price, which is not 
fixt by Law, admits of ſome Latitude, within 
which more or leſs may be demanded and 
given (n). By Reaſon of this Latitude they, 
generally, divide the Natural Price into three 
Degrees, the loweſt, or favourable, the middle, 


or reaſonable, the higheſt, or rigorous : with- 


in which Degrees any Thing may be bought , 
or ſold dearer, or cheaper. But, of what Ex- 
tent this Latitude may be, it is not eaſy to give 
a Rule that will reach all Caſes; But that may 
be ſaid to be the juſt Price, which is gene- 
rally agreed upon by thoſe who ſufficiently un- 


rr hey were ſ V 
r are ot tour t were 10 prone to Venery. 
a Fhar — Gaul ſet u 2 wal 
+49. 47,13. 4 n 
Buyer and Selle agree upon it; the We of Thi 
much as they can ſell for and no more. De 
« Places, ( ſays Ariſtotle Nioom. 9. 1.) The Laws allow no 
Sens 
8 + For y Thi are 
(ei nd ting ee Rane vpon the Value 
« to be adjuſted, not according to 
tothe Value he puts upon thein before he had them, 


o 


% > 


(i) L. g. c. 25. The ſame d. I. c. 17. relates, That the P 

the Heads of their Enemies, fee in Diod. Sic. I. 5. c. 19. and Strab. I. 4. * 

f this Price Seneca is to be underſtood when he ſays, What matter how much it is ſince the 

is according to the Market, when you have commended them they are worth Io 

J. 6. c.15. And J. 63. D. ad L. Flacidiam- The Prices of 

upon the Honeſty of the Debtor. For they t 
differen 


is own. But a Return t to be made according 


nnn 


of Baleares valued one 
Flacidiam. 


(k) A. L 62. 5. 1. . 63. D. 24 L. 
(m) Via. 


are not ſix d ac- 


to the Fancy, or Uſe of particular People, but as are valuable to every Body. See alſo 4. 33. D. ad L. Aquilam. In ſome 
1 A Sn it reaſonable the Creditor 

tor fitter to judge how much oaght to be paid, than 
tly rated by thoſe that are in Poſſeſſion, and thoſe that defire to be in P of them: 
to the of him that is to make it. 

puts upon the Things, when in PoſleTion of them, but according 


derſtand 


v Commerce; thinking it 
t the 
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derſtand the Market and the Commodities (o). 
X. In __— this Natural Price, Regard 
is to be had to the Labour and Expence of the 
Merchant in Importing and taking Care of his 
Goods; for upon this Ground it is that a Mer- 
chant can juſtify his ſelling ſo much dearer 
than he bought: But this Regard is only to be 
had to thoſe Expences which theyare uſually put 
to; extraordinary Chances have nothing to do 
here. And therefore it can be no Reaſon tor a 
Merchant to raiſe his Rates becauſe he happened 
to break his Leg, or to fall ſick, or becauſe Part of 
his Goods were caſt away, or ſtolen; unleſs 
ſuch Accidents contribute to the Scarcity of 
the Commodity, much leſs can he bring in his 
own extravagant and ſuperfluous Expences. But 
his Time, his Study, his Care in getting, pre- 
ſerving and ſorting his Commodities, as alſo 
his Servant's Wages may fairly be rated by him. 
And it would be inhumane and tend to the Diſ- 
couragement of Induſtry to allow a Tradeſman, 
or a Man of any other Calling no more Gain 
than jult enough to ſupply him poorly and ſpa- 
ringly with the Neceſſities of Life. The Difh- 
culty alſo, and Length and Danger of the 
Voyage may be brought into the Account, 
as alſo the different Value of Moneys and Com- 
modities in different Countries. Belides, the 
Way of Sale may alter the Caſe; for they who 
ſell by Retail may demand ſomewhat more than 
thoſe who ſell by Wholeſale; their Trouble 
being greater, and it being more advantageous 
to have a round Sum paid down at once, than 
to receive the ſame by little and little. But 
what ſudden and frequent Alterations the Mar- 
ket admits of by Reaſon of the Plenty, or Scar- 
city of Buyers, Money, or Commodities, is well 
known. For the Scarcity of Money and Buyers 
proceeding from ſome particular Cauſe, meet- 
ing with a Glut of Commodities, Sinks the 
Price (p). As on the other ſide, the Plenty 
of Buyers and Money, or the Scarcity of 
the Commodity raiſes it (7). Belides, it 
helps to lower the Price, when the Seller 
forces his Commodities upon us of his own 
accord, as if they lay upon his Hands ( r ). 
for that proceeds from a Scarcity of Buyers , 
and beſides, in this Caſe, the Purchaſer has 
often no Occaſion for the Thing, nor would 


buy it but that he thinks it a good Bargain: 


and indeed, in ſuch a Caſe we often buy not 
ſo much for our own, as for the Sellers 
Sake. And therefore, when Things are ſold 
by Auction, or Inch of Candle, they often go 
of for leſs than otherwiſe they would (ell for: 
it being the Condition of that fort of Sale, that 
the Ware ſhould go to the higheſt Bidder : and 
yet, ſometimes, the Warmth and Emulation of 


the Company riſes above the ordinary price 
which — indeed at all Times, a wack 
Plenty of the Buyers. Laſtly, the Seller 
ought to have Allowance made him for the 
Loſs enſuing, or the Gain he foregoes by ſell. 
ing at that particular Time when the Buyer is 
1mportunate : for it would be unreaſonable to 
expect me to part with my Goods, but upon 
ſuch Terms as to be no loſer by it. Beſidez 
the Loſs, or Gain by Reaſon of flow, or prompt 
Payment, may be, and indeed always i 
brought into the Account: for a Day is pan 
of the Price, which is more if paid down upon 
the Nail, than if paid ſome time after; for, u 
the mean time, I might, perhaps, turn and 
apply it another. Way to my Advantage z 
And therefore, (t) Poꝶbius commends the Ge. 
neroſity of the 7ounger Scipio for payim his 
Szſters their Portions forthwith, which he was 
not obliged to do "till two, or three Tears 
after, and that too at Rome, a City where w 
Man gives away any Thing at all, or peyt a 
Penny before it be due, ſo diligent is cem 
Boay in getting Money, and ſo much Advanta: 
do they make of the T ime. 

Laltly, we may add, what Themtocles, when 
he was going to ſell his Farm, gave a publick 
Advertlement of (42): That be had a good 
Neighbour. A Houſe , ſays Sadus ( w), that 
has got ſuch a Neighbour as you, ( ſpeaking to 
a Raſcally Jew) may poſſibly ſel fir ten 
drachmæ of bad Money, but there is Hopes that 
when you are gone, it may be worth an but- 
dred. A good Neighbour therefore raiſes the 
Price of a Farm : eſpecially, in a Country, 
where the good old Way of the Spartans ob. 
tains (x), ho made Gee with their Mb. 
bours Servants, Dogs and Horſes as if they wert 
their own And when a Man wanted any Thing 
that his Neighbour was Maſter of, he need but 


to open his Store-houſe, and to furniſh himſelf 
from theuce with what he had Occaſion fir. 


The Cauſe of raiſing the Price of Slaves it 
Juſtin was very unuſual and not a little owing 
to Cruelty. The Price of the Theban Capinet 
was rars'd, ſays he, not for their being Jer. 
viceable to the Buyer, but out of Hatred lo 16t 
Enemy (V). 


Xl. But, when mcſt Nations had degene- 


rated from their primitive Simplicity, 'tis cal! 
to e that this vulgar Price could not 
ſuffice for the Diſpatch of Buſineſs and Com: 


merce which daily increaſed. For, Commerce 


conſiſted in Bartering only, and Work was paid 
in Work, or elſe in Commodities. But after 
our Luxury had increas'd our Neceſſities, 2! 

we, not content with the Produce of our ov 
Soil, had a mind to the Delicacies of other Na. 


ea 


( 0) Hither may be referred that of Furro de Ling. lat. J. 4. 
a 3K ih | poſſunt facere rette ey : 
| J, 


(% Na. Mart. 1.6. ep. 
(w) Refer, Perſ — 9 Me 


(x ) Mentioned by Plutare 


Pretium e eſtimationis emptioniſque cauſa cunſtituſ ur. 44 
ſoli id. Yet Salmaſius 4. Uſuris, KAR pot Derivarion. 4 

proceeds rom a Multitude of Sellers. Tucit. An. 6. 
1 5 . Oy Rule of by 8 
* t what we have no Occa 
Ware ſtinks. , 


— 


) Via. Socrat. Hiſt. Eccleſ. i. 3. c. 15+ 


( : 
is obſerved, which Pleterch relates in his Life, Nothing is cheap chat Bi 
h tis {old tor a Farthing it comes dear. 
(t) i 1 Peireſcianis. Add. Grot. I. 2. c. 12. 3. 14. 


Tis a Proverb, Merx mm pr 
lnſtirurs Laconicis. () 7 L. 11. G4 ” tions 
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. . it was hard for any one to poſſeſs ſuch 
. "or which any other would be willing 
to barter thoſe Commodities that we wanted, 
or which; indeed, could be exactly equivalent 
do them. And, in a well regulated State 
where the Subjects are divided into vari- 
ous Orders and Ranks, there mult needs be ſe- 
veral Sorts of Men, which would not be able 
to ſubſilt, or at leaſt very hardly, did the, ſimple 
Way of Bartering {till prevail. As tis very 
evident that thoſe Nations, who ate yet unac- 
quainted with the Uſe of Money, are pertect 
Strangers to the more improv d and cultivated 
Way of Living (S). 5 | 
Ul And therefore the moſt civilizd Na- 
tions, by Agreement, thought fit to ſet a cer- 
tain Eminent Price upon ſome particular 
Thing, 28 a Meaſure and Standard for the 
Price of every Thing elſe: by the Help of 
which one might procure any ſaleable Com- 
modity, and Commerce might be carried on 
more conveniently. To this Purpoſe, 4r;/totle 
(a) diſcourſes excellently, hen Want, ſays 
he, lad made Bartering neceſſary, any ſimple 
Exchange of Commodities was ſufficient to an- 
ſwer our preſent Exigencies, Hut becauſe we 
knew not what, or how much we might have Oc- 
caſion for hereafter, the Uſe of Money was intro- 
duc'd ; which ig, as it were, a Pleape, or Secu- 
rity, on which Men have agreed to impeſe ſuch a 
tower, as to make it capable of procuring any 
ſaleable Commodity. And 1n another Place 
(b); When Men's Neceſfaties were to be ſupply'd 
from abroad, by importing what they wanted and 
exporting what they abounded with, it was ne- 
ceſ/ary to introduce the Uſe of Honey. For every 
Thing neceſſary for Life could not eaſily be convey'd 
| backward and forward. And therefore to carry 
en ſuch a Barter, they conſented to give and re- 


cerve ſuch a Thing, at ſuch a Value, as Iron, 


Sihver, or any Thing elſe : which, at firſt, was 
determin'd by Quantity, or Weight : but after 
had a Stamp put _ it, to fave the Trouble of 
Weighing ; the Stamp 1s a Token and De- 
monſiration of ſuch a Quantity. Again, Fe) 
becauſe an Architect deſerves more for his Wor 

than a Shoomaker does for his ; and it would be 
difficult for theſe two to barter together, it being 
wireaſonable to give a Houſe for a pair of Shoves ; 
therefore to render ſuch Things ſaleable, Mankind 
have thought fit, by common Conſent, to make Uſe 


of a Piece of Silver, which they call Money : and 
this, for the Maintenance of civil Communication, 
they have agreed ſhould be accepted for any Com- 
modity according to the V. ale and Price of 
71. 

XIII. For this Purpoſe, the more noble and 
ſcarce Metals, Gold (4), Silver and Braſs 
ſeemed moſt proper. For as we accept a Man 
of known Credit and Value, and not every 
common Fellow for a Surety, ſo no Man would 
part with his Goods, which perhaps he had ac- 
quired with great Labour and Induſtry, for 
what he might meet with any where, as a hand- 
ful of Duſt, or Sand; it was neceſſary therefore 
Money ſhould conſiſt of ſuch a Matter as might 
be convenient for keeping, and by Reaſon of 
its Scarcity ſhould have the Value of many 
Things crowded and united in it. Theſe Qua- 
lities are found in Metals, which are alſo of 
{ſuch a cloſe compacted Subſtance, as not eaſily 
to be worn out, and yet capable of being divi- 
ded into minute Pieces, both which are abſo- 
lutely neceſſary for that which is deſign'd to be 
a Standard and common Meaſure in Commerce. 
But ſince this Uſe of Money does not follow 
from the Nature of Things, but the common 
Conſent and Agreement of Men (e), any Thing 
elſe, in Caſes of Exigency, may ſerve in 
its ſtead. Thus Leather, Paper and ſuch 
like, with ſome certain Stamp upon them, have 
often paſs'd for Money, in Times of Neceſſity; 
which, when thoſe Emergencies were over, 
have been exchang'd for the common Species 
( 7). Thus in the Kingdom of Congo and Tom- 

uttoin Africa (g) and in many Places of North 
America, a certain Sort of Sea-Shell is in 
Ule, inſtead of Money, The' Apalaches, a 
People of Florida (h) uſe certain black and 
white Grains for Money. The ſmall Money 
of the Province of Caniclu are Lumps of Salt (ij, 
which are alſo current among the Aby/ſines ; 


(+) Tho" certainly ſuch Sort of Money is ca- 


able of carrying on bot a very ſmall Trade. 
n the Kingdom of Siam, the great Money is 
Silver, the ſmall a certain Sort of Shell (1) 
And here, by the way, we may obſerve, that, 
in Congo, they look upon Iron to be a nobler 
Metal than Gold, or Silver, becauſe theſe are 
of little Uſe, whereas that affords moſt con- 
venient Inſtruments for the Service of Life. 
Among the Erbiopians Braſs was the moſt 


Busbeq Epiſt 
Max; 
"Beals and Pe. 


pe therefore, as a Medium, renders 


al, Lib. 1. 

: Cap. aboutche end. 

„d Demetricus. . 
— Deſevio Ant 

275 (JE ſod. Shouten in De 

. Badcrus adl, 1. D. contrah empr- 


p- 31. 


and 
Metals they might communicate gratis to one another, by th 


pable of being ed t to which Uſe 1 | 
— ured — Conſent, and * e 
it uſcleſa. 


ower of Man, to alter it, or 
„Where that is, there de 


ings commenſurable, and conſequently equal. Fer there can be no Society where chere s 
nor Exchanging, where there is 2 Equality; nor Equality, but where Thi | 
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ſcarce and pretious Metal (n). And indeed 
laying aſide the Uſe of Money, Mankind could 
better be without Gold and Silver than without 
Iron. The Peruvians (n) thought themſelves 
happy that the Zuropeans help'd them to Iron 
Inſtruments. And one of their Grandees could 


not enough admire a Pair of Sizzers brought 4 bring in their Money, to have it new coined: 


over by the Spaniards, ſaying, Had the Spa- 
niards brought Nothing elſe, but Razors, Siggera, 
Combs and { ooking-Glaſſes, it would have eaſily 
oblig'd them to give all their Gold and Silver in re- 
turn. For before that they ſhaved themſelves 
with Knives of Stone, not without great pain. 
As for their Gold and Silver and Jewels they 
gave them their King, not as Tribute but as a 
Gift (o). In a certain Country of Arabia, 
they bartered an equal Weight cf Gold and 
Silver for Iron, for they abounded in the former 
Metals and wanted the latter (). Heretofore 


theſe Metals us'd to paſs by Weight (7); inſo- 


much that ſtill, among ſome Nations, the 
Money is denominated from the Names of 
Weight. But that growing inconvenient it 
became cuſtomary every where for the ſeveral 
Princes of each Nation to coin Money of a 
certain Size, and to Stampit with a certain Mark, 
to determine its Value (7). 

XIV. But altho the Value of Gold and Silver 
and Money depend upon the Agreement of 
Men; yet the ſupream Magiſtrate has not 
a Power at large of determining it as he thinks 
fit: but muſt have regard to ſome certain Con- 
ſiderations. And firſt, all Nations, that we 
know of, agree that Braſs is leſs worth than 
Silver, and Silver than Gold; and that Silver 
bears ſuch a certain Proportion to Gold (g). 
Again, Money is not deſign'd for the Con- 
veniency of Commerce between Natives only, 
but alſo between them and Foreigners. And 


therefore if the Magiſtrate ſhould raiſe the 
Money * he would render it uſe- 


leſs in our Traffick with Foreigners. Indeed 
among Subjects of the ſame Nation (?) Nei- 
ther the Banker, nor the Farmer can refuſe the 
Kings Money ; but whether they like it or no, muſt 
Take it in Payment. But between us and Fo- 
reigners, ſhould not the Quantity and Goodneſs 
of the Metal be ſo adjulted, as to render our 
Money, at leaſt, as good as that of the Country 
with which we traffick, it would be a great Clog 
and Hindrance to Merchandize, and would re- 
duce us again to the Necellity of Bartering , 
which, of it ſelf would not be ſufficient to 
carry on Trade, unleſs we export as much, or 
more, than we import; and Foreigners ſtand in 
need of our Commodities and we not of theirs 


(4). And becauſe, where our Eſtate lies in 


Moveables, it chiefly conſiſts in Money, it muſi 
apparently be much leſſen d, when that admits 
of ſo much Alloy as to diſcover its own Baſe. 
neſs in its Looks. Polyenus (w) relates of 

ucon, that he commanded all his Subjects to 
and, when he had coin'd it, he order'd every 
Frog go for double, and fo gain'd half 8 
the M 


> without doing Wrong to his People. 
Indeed ſuch a Thing, as this, may admit of 
ſome Excuſe, in Caſe of Necellity, if remedieg 
when that is over. But what Zonaras, and 
others tell of Ac. Phocas cannot be palliated, 
For he having coin d a Quantity of light Mo. 
ney, beſides the Weighty that was current, 
would receive none but the Weighty into his 
Treaſury, but made all his Payments in the 
light( x). 

Some Legiſlators, indeed, have taken this 
Courſe to extirpate Covetouſneſs , Luxury, 
and ſuch Vices, by introducing baſe Money. 
Lycurgus (Y) cry'd down all the Gold and Siker 
of parta, and allow'd Nothing to paſs but Irm, 
ing aſſian d a ſmall Price to a vaſt Weight and 
Bulk. of it; ſo that 10 l. would take up a lunge 
Room, and require a Teem of Oxen ib bring it 
Home. Ay this. Means, he utterly rooted aul ſe. 
veral Sorts of Villany. For who wouldſizal, or 
cheat, or receive a Bribe which could mt be con. 
ceald and which no Man was the better far 
having in his Poſſeſſion, ſince it could not be a- 
ply'd to any other Uſe. For, they ſay, he mad: 
all the Tron red hot and — it in Vega, 
which, by that Means, became brittle and gd 
for Nothing. By the ſame Methods were all 
idle ſuperfluous Arts rooted out, when Nothing 
could be got by them : for the Iron Money not 
palling in Greece, none of the foreign Deli. 
cacies could be imported from thence into 
Sparta, which cut the very Nerves and Si. 
news of Luxury. Lyſander (2) brought back 
Gold and Silver into Sparta, and with them 
Avarice. Indeed among other Nations too, 
Covetouſneſs crept in with the Uſe of Money. 
For as long as their Riches conſiſted in Corn, 
Cattle and ſuch like, the Cumberſomneſs of 
their Goods, together with the Difficulty of ma- 
naging and ——— that which was ſo liable 
to Corruption, was ſure, at length, to put a Stop 
to their boundleſs Deſire of encreaſing theit 
Store. But now ſince the Uſe of Gold and 
Silver has been found out, a covetous Man 
may embrace his Millions. (a) P/azo in his 
Common-wealth, to take off his Subjects from 
too great a Thirſt after Lucre, commanded 


— 


() Herodotus, 7h () Garcilaſſ 
clan. in And Plia. Nat. Hiſt. 1. 3.4. c. 14 
| 2 ergentum in titulos fatieſque minutas. Alex. Severus gave 

4 


* 


, Comment. reg. I. 1, 21. 
.(p ) Diodor. Sic. J. 3. e. 45. Add. Strab J 15, * Iron is therefore ſaid to be better than Gold, becauſe this is detended 
(Na. Plm. J. 33. c. 3. 


(0) Idemibid. I. 5. c. 7. Add. Th. Mor. 74 oy 
r) From whence that of Fuvensl, Sat. 14. Cen. 
thar, the pied c Money of two, three, tour and ten Au 


lus, up to thoſe of fitty and an hundred, which Heliggabalus had coin d, ſhould be melted down, and no longer paſs in Payment ; = 
that ror the Future the Money ſhould be denominated from the Quantity of the Metal. For he obſerved that the Emperour was Z 


greater Expence in Largefles, by being under a Neceſſity of giving away ten Shilli 
* a ſingle Piece, b:cauſe he had not a ſufficient Stock of maler Pines to diflridure. 
tion of Silver, he receives only a double, whereas he onght Proportion. b. 
ne that the Rowens made with the toli ans, they were to give one bound of Gold for ten of Silver. Nah. 
(+) That of 4rien takes Place. E318. I 3. c.7. (u) Vid ff 

6. Add. Bodin. de Rep. J. S. c. 3. Greg. Tholofan. (x) 


Man receives à duuble 
ä — (one oy 
* excerp leg. 18. . ad. de Rep. 1.6. © x. b N. 1051. &c. 
.6. c 43. about the Fad (n) Lib Bodin 2 


1 
Jo. Mariana, #:/ Han.“ 15. % (y) Plutarch i Lycurg- 


| nay ſometimes thirty, fitey, or an hundred in 
. f for ha a Pound of Gol.s 
to receive a twelfth Plat 


Sag. juris univ J. 36. c. 2, 


(2) Hal eundem in Lylandr-. (2) De Legibus, l. 5. That 
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u er ite Man ſhould have any Cold, or Sil. 
Jing 7 wi "the Money which the Subfects make 
ſe of, ſhould be ſuch as paſſes no where elſe. But 


yet that the Publick ſbou 


the current Money of Greece, in Caſe they ſhould 


ave in Poſſeſſion ſome of 


kave an Occaſion of waging War, of Travelling, 


dine an Emba/]y ; 
CENCE 4 2 into the Public“, all 


the foreign Money they bring with them, are re- 


return home , {hou 


eite that of their own | 
great Cham at Cambulu put his Royal Stamp 


u 


that Travellers, at their 


ountry for it.” The 


a vaſt Sum of Money made of the Bark 
of Mulberry- Trees, which no Man, in his Domi- 


nions, upon Pain of Death dared to refuſe, or to 
coin and uſe other W). The Foreigners too, 
who traded into thoſe Parts for the Gold, Silver 
and Jewels which they 1mported, were forc'd to 
take that Money, which they converted into 
the Commodities of the Country, and ſo expor- 
ted again. By which means that Prince heaped 
up a prodigious Pease of Gold and Silver. 
th 


The Perſians call 


e leather Money, which an 


unjuſt King bad impoſed upon them, Schehreva 
(ie.) Money impos d on the Subject at the Plea- 
jure of the Prince. The Memory of which has 


made ſuch an Impreſſion upon them, that when 


they would denote the Injuſtice of any King, 
they expreſs it by ſaying He impoſes leather Mo- 
p 


rey upon 515 Peo 


(c). On the other Hand, the 


Care that the Venelian Senate took of their Sub- 
jects, is much to be commended: For when the 
imall Money had been debaſed, and a vaſt Qyan- 


tity of it crept in among them, that Calamity 


not being removable any other way, the Senate 
made a Decree, That whoſoever within ſuch a 
Time, ſhould bring in their bad Money ſhould 
have 1t ory for good. Upon which Ac- 


count, above 


ve hundred thouſand Crowns 


vere disburſed out of the Treaſury (4). 
XV. But ſince Money is the common Meaſure 
of the Value of other Things, its Value ought, 


0 


by no means to be alter'd, but where the Intereſt 
the Publick does evidently require it. And 


then too, the more. moderate the Alteration 1s, 
the leſs will the Peoples Accounts be con- 
founded. And therefore, ſuch a fort of matter 
was choſen for the 3 on of Commerce, 


the publick and unalterab 


e Value of which, 


conſtantly apply d to the ſame Quantity, might 
be able to relieve and ſupply all the 3 
niencies that were found in ſimple Barter. (e) 


But yet as to the unchangeable Value of 


Money, we muſt obſerve what Grotius aſſerts, 
That the Currency of Money is not naturally de- 
rd from the Matter only , nor yet from this, 
or that particular Form and Denomination, but 


from iti Capacity of b 
7 hings, or 2 4%, 


7 


compar'd with all other 
thoſe that are moſt ne- 


ceſſary. The Meaning of which Place is, that 
it does not proceed from the Matter of the 
Money only, v g. its being Gold, or Silver, that 
a certain Piece goes, pro hic ty nunc, for ſo 
much, and is equivalent to ſuch a Commodity, 
(for the Currency of Money does not only 
depend upon one Piece's being equivalent to 
another of the ſame Quantity and Quality 
for (all conſumable Commodities are ſuch) but 
upon its containing virtually the Prices of 
every Thing elſe) nor from any particular 
Denomination, as that it is call'da Ducat, Crown, 
Dollar, or Floren ; nor from its having ſuch a. 
certain Stamp (7); but from its Capacity 
of being compar'd, in reſpect of Plenty, or 
Scarcity with other Things, eſpecially thoſe 
that Mad the more neceſſary Supports of Hu- 
mane Life. Now Land does this ; for from it, 
mediately, or immediately, proceed moſt 
Things, that Humane Life "Pliſts upon. And 
the Product of it being one Year with another 
pretty equal, it may be preſum'd to have its 
Natural Value fix'd and certain, to which the 
Prices of other Things, at leaſt, of ſuch 
as have not received their Value from the 
Luxury, or Folly of Man, are referr'd as 
to a Standard. For 'tis very reaſonable that 
the Prices of ſuch Things, as are the Product 
of Land, or are maintain'd by it, ſhould be re- 


gulated by the Price of the Land it ſelf, Since 


therefore the Land, every where, is in pri- 
vate Hands ( moſt Mens Eſtates being now in 
Land) The Value of Money muſt needs riſe, or 
fall according as it is ſcarce, or plentiful, in Pro- 
portion to Land. For every civi}1z'd Nation, 
conſiſting chiefly of two Sorts of Men, the 
Farmer and the 7radeſman, or Labourer, if ina 
great Plenty of Money, Land, and its Product 

ould ſell cheap, 1t muſt needs break the Far- 
mer. and on the other Hand, ſhould Money be 
ſcarce, and Land and its Product dear, it muſt 
needs beggar the Tradeſman. Which in Fat 
we find true; for when a plentiful Harveſt 
makes Corn cheap, if the Work of the Tradts- 
man, and thoſe that earn their Living by their 
Labour, ſtand at the ſame Rate as in leſs fruit- 
ful Years, the Farmer is found to get little by 


his plentiful Crop. And the ſame Inconveni- 


ence preſſes the Tradeſman and Labourer when 
Corn is dear; if ſtill their Labour keeps its old 
Price. Since therefore, in indifferent Years, 
the Commerce between the Labourer and the 
Farmer, is beſt adjuſted, and there is then leaſt 
Complaint between them; it is evident, that in 
fixing the Price of Money, the greateſt Regard 
ought to be had'to Land, eſpecially where the 
Country doe not ſubſiſt upon Merchandiſe 
only, but chaefly upon its own Produce. s 


* 
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XVI. From what has been ſaid we may judge, 
whether a Farm, that was rated at a hundred 
Pounds two hundred Years ago, ought not, 
ceteris paribus, to be rated at more now; and 
whether the Wages that were large enough 
then, are not, in all Reaſon, a little too Scanty 
now. For it will not ſuffice to ſay, that the 
Pieces of Money have the ſame Weight, Good- 
neſs, Name and Shape which they had formerly. 
But we mult conſider, that within theſe two 
hundred Years, ſuch a vaſt Quantity of Gold 
and Silver has been imported into Zurope from 
Africa and the Indies, not to mention the many 
Silver- Mines of Zurope it ſelf, that the Value of 
Money has, by degrees, ſunk very much; inſo- 
much that (as Hodinus (g] obſerves) Com- 
modities bear ten times the Price they did for- 
merly, by Reaſon of the Plenty of Gold and 
Silver. And therefore the old Price of Land and 
Wages ought to riſe, ceteris paribus, in the ſame 
Proportion (4). For ſuppoſe Commerce to be 
carried on by pure Barter in any Country, which 
affords very little Wine. but Abundance of Corn; 
here, for a ſmall Parcel of Wine, we ſhall re- 
ceive a great Deal of Corn: but if, by good 
Management, the Vineyards ſhould happen to 
produce a larger Vintage, without doubt, for 
the ſame Quantity of Corn, we mult give a 
greater Proportion of Wine than formerly, 
In like Manner, when Money 1s ſcarce in Com- 
pariſon of other Things, a great many Things 
will be purchas'd with a little Money : but 
Money, on the other Hand, encreaſing, more 
of it mult be given for the ſame Things. For 
| ſince the Metal, as to its Vatural Price ma 

be, and often is, brought into Commerce, as well 
as other Commodities, its Value muſt riſe and fall 
according to the Scarcity, or Plenty of it. And 
the Eminent Price of Money muſt, neceſſarily, 
follow the Natural Price of the Metal: for *tis 
unreaſonable that a Quantity of Silver, con- 
lider'd as a Commodity, ſhould bear a very dif- 


ferent Price from what it does when conſiderd 
as Money. For ſo the ſame Thing, conſider 
as its own Meaſure, would be greater, or le; 
than it ſelf, conſider d as the Thing meaſure 
And this is the Reaſon why, when the Prices of 
almoſt every Thing elſe have been alter'q 
reaſon of the Plenty of Money, Gold and Silver 
have ſtill kept their old Price, an Ounce of 
Silver being worth about a Crown now, as well 
as formerly. For if the Price of Bullion, like 
the Prices of other Things, had been v. g. qua. 
drupled, an Ounce of Silver now would coſt 
four Crowns, ſo that little would be got by 
Coining Money. 

When therefore the Price of a Thi 
happens to be changed, we mult careful! 
diſtinguiſh, whether that Change be made 
in the Value of the Thing, or in the Value of 
Money. The former happens, when the Plenty 
of Money, ſtanding as it was, the Commodit 
n to be more plentiful, or ſcarce than 
uſual ; the latter, when the Commodity re. 
maining as uſual, the Plenty of Money has in. 
creas d, or decreas d: Thus when in a plentiful 
Seaſon, I can buy a Buſhel of Wheat for one 
Crown, which, in a Dearth I cannot have under 
three, the Reaſon is becauſe the Value of Wheat, 
and not of Money, is chang'd ; but when a Farm 
now lets for two hundred Pounds, which an 
Age ago let but for a hundred; the Value, not 
of the Farm, but of the Money is alter'd (i). 
But altho' Money admits of vaſt Changes, and 
a common Meaſure ought to be fix'd and unal. 
terable, Money, nevertheleſs, is capable of be. 
ing made a common Meaſure. For this Change 
in Money, is never ſo ſudden, as in other 
Things, which depend very much upon the 
uncertainties of the Weather, Storms and 
other Caſualities ; but the Value of it is leſſen'd 
by ſuch inſenſible Degrees, that we do not 
perceive it while it decreaſes; but, after a long 
Time, find that it has decreas'd (+). 


(g) De Rep. IG. c. 2 % m. 1028, (h) Add. Val. Maxim. Lib. 4 Cap. 3+ Se. 12 
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C HA p. II. 2 
Of Contracts in General, that preſuppoſe the Price of Things. 


E come now to treat of ſuch Contracts 

as preſuppoſe Property and Price. And 

Firſt, we will inquire into the Difference be- 
tween Srmple Pact and Contractft. Hobbes (1) 
defines a Contract to be The Action of two, or 
more making over their Right to one another. But 
Ance in every Cuntract, either both Parties per- 


* 


form their Bargain the Spot, ſo as neither 
truſts the 2 — or 8 and the other is 
truſted: or neither performs , but each truſts 
the other; to the firſt of theſe only, he gives 
the general Name of Contra: The other tuo 
Sorts, where either one, or both Parties ate 


truſted he calls Pas. But this Difference does 


—— — 


— 
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ra the intrinſick Nature of Contrafs 
10 Fats, but regards the Execution of them 
only : and tis againſt common Senſe that a Sale, 
v.g. where the Goods are deliver'd for ready 
Money, ſhould be call'd a Convract, but where the 
Goods are deliver'd, and the Money not paid 
ull ſome Time after,ſhould be call'd only a Pac. 
II. The Roman Lawyers almoſt all agree in 
making Pac the Genus, and () they define it 
in general to be, 7 be Agreement of two, or more 
is the ſame Thing. Then they divide Pac in- 
10 Patt properly * call d, and Contract, the 
former is, when The © M 
Conſequence, and, in its own Nature, mcapable of 
bearing an Aion im tbe Civil Court This they 
2pain divide into Simple Patt, and not Simple, 
which latter they again ſubdivide into Legal 
and Additional (n). They ſay further, that 
an Agreement may become more than a Simple 
pa, either by its own intrinſick Nature, or 
by the external Confirmation of the Law : for 
t it is, that properly renders Agree- 
ments Legal Pas. Moreover, They tell us, 
that this intrinſick Nature may be of two 
Sorts, for ſome do not retain the general Name 
of Agreements, but are called by ſome parti- 
cular Name of Contract; others, altho' of no 
rticular Denomination, or Form, yet exceed the 
imits of Simple Pa? , by having a Matter of 
Conſequence for the Object of them, as the Per. 
formance of a Promiſe, the Delivery of Goods, 
or the Doing of Work; and theſe are properly 
Cmtras, which by their own Force effectually 
oblige ; and which, in Juſtice and Equity, bear 
an Action. Yet they add, that Simple Pats 
may be made Actionable, by Conſent of the 
Parties; and Pads added to ſuch Contracts as 
admit of Equity , partake of the Natnre and 
Force of Contracts. | 
III. But fince Pads are not, in their own Na- 
ture, Actionable in the Civil Court, and 'tis 
our Buſineſs to explain the Force they have in 
their own Nature, we can't therefore follow 
this Diviſion ſo cloſely. For tis evident, that 
the Law may deny Agreements, even in Mat- 
ters ol Conſequence, an Action in the Civil Court 
(o). But as to what the Roman Law ſays, that 
ple Pacłs admit of no Action, we mult diſtin- 
gullh between ſuch as are Affirmative, and ſuch 
as are Negative. The Force of Negative Padts, 
(where the Agreement is, not todemand) is, both 
in the Natural and Civil Law, not to be pro- 
ducti ve of, but to exempt from an Action: For 
lince they are deſigu d in Favour of the Debtor, 
t Nothing may be demanded of him, they can 
be of noother U e than to keep off the Demand 
of the Creditor, 1. e, to exempt from an Acti- 


on. But as for Simple Affirmative Pats, they 


Object is ſome Matter of no 


do not want, in themſelves, a Power of ob. 
liging (p). But the Reaſon why the Roman 
w did not make them AQiionable, was, to 
prevent a vaſt Multitude of Law-ſuits; eſpe- 
cially, conſidering that ſome of theſe Pas pro- 
ceeded from Unadviſednels, (for elſe they might 
have been made in Form of Law) and others 
were of no Uſe, as tending to no Conſequence, 
{g) when put in Execution. Thus if an 
ſhould agree, not to waſh their Hands, or com 
their Head, or change their Linnen for ſuch a 
Time (as ſome Slovens have done) what need 
would there be to trouble a Magiltrate upon the 
Breach of ſuch Agreements: Which indeed are 


ſcarce allowable by the Law of Nature. 


IV. In my Opinion, the Difference between 
Pact and Contract may be beſt taken from the 
Ohject, ſo as to call that Contract which concerns 
thoſe Things and Actions that are the Subject 
of Traffick, and ſo preſuppoſe Property and 
Price; and that Pact, by which we Covenant 
about other Things. By this Means Pads, 
ſtrictly ſpeaking, will take in all Negative A- 
greements, by which we Covenant not to do, or 


not to demand, what otherwiſe we might do, 


or demand: As alſo thoſe Agreements that have 
for their Object, the Exerciſe of our Natural 
Faculties, ſo far as they barely tend to the pro- 
moting mutual Profit and Advantage, conſider d 
meerly by themſelves, without any Regard to 
Price, or any valuable Conlideration ; in a 
Word, when we agree to do ſome Work that is 
not Mercenary: Tho' ſome Agreements there 
are, which not being converſant about Things, 
may indifferently be called either Pacts or Con- 
tracts, as that of Matrimony. 
V. All Contracts may be divided into three 
Sorts. Firſt, Thoſe that lay an Obligation 
upon one Party * only, which Condition can- 
not be changed by any Thing ex pot facto; as 
in the Loan of a conſumable Commodity, and 
Stipulation. Secondly, Thoſe that equally ob- 
lige both Parties Þ, as in Buying and Selling, 
Letting and Renting, Partnerſhip, Oc. Third- 
ly, Thoſe of a Middle-Nature, as the Loan of 
a Thing not conſumable, a Truſt, a Pledge, 
Which naturally , as appears from the 


principal End of the Contract, oblige me only 


that am the Receiver ; nor can they originally 
affe& the Giver. But Accidents may fall out 
ſo as to lay an Obligation upon him allo : 
as if I ſhou'd be at neceflary Expences for the 
Thing, or ſuffer Damage by it, for which the 
Owner ought to be anſwerable. In this Caſe 
the Expences are to be repaid, and the Damage 
made good. | 

VI. Again, The Roman Lawyers 2 
divide Contract into Real, Conſenſual, Lit . 


(m 
* 


*the Honeſty of the 
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and Verbal. The Real is ſo call'd, not becauſe 
it is converſant about ſome rcal Thing, for all 
Contracts are ſo; but becauſe a Pre- delivery of 
ſome real Commodity, is neceſſary to intitle us 
to a demand of that, which gives this Con- 
tract its Denomination (7). Thus I mult have 
received ſomething of my Creditor before I 
can ſtand obliged as a Debtor (s): nor can a 
Truſt, or Loan be demanded, before it has been 
deliver'd to me. But, by the way, the Con- 
tract of Lending is one Thing; A Pact, or Pro- 
miſe to lend, another. A Truſt, one Thing; 
a Promiſe to take in Charge, another. 

Conſenſual are ſo call'd (not becauſe they a- 
lone require the Parties Conſent) but becauſe 
they 3 oblige, upon each parties de- 
claring his Conſent, by proper Signs. Nor is 
it neceſſary, that ſome Thing ſhould be firſt de- 
livered, or ſome Work firſt done. 

A Herbal Contract, or Stipulation, as it con- 
filts in uſual Forms of Asking and Anſwering 
Queſtions, is unknown to the Law of Nature. 

Nor is it more agreeable to that Law, that a 
Man who has not receiv'd a Thing, ſhould be 
oblig'd, by bare Mritings, as much as if hehad. 
But yet, there is good Reaſon why this ſhould 
obtain in the Teoman Law: For ſince the Ma- 
giſtrate cannot be ſatisfy'd of the Truth of a 
Debt, but by Inſtruments and other Proofs, 
when Writings appear owning the Debt, he 
mult umn upon it, till the Contrary be 
prov'd. Indeed there are no Contracts, but 
what may be expreſtin Writing ; and this may 
be done two Ways; for either the Contract may 
be made, and the Conſent of the Parties de- 
clar'd in Writing; and, in this Caſe, the Con- 
tract is then finiſhed, when the Writings are, 
in all Reſpects, perfected; which obtains chiefly 
in Conſenſual, and ſuch Sort of Contracts: Or 
elſe the Writing is only an Evidence of a Con- 
tract, already finiſn d. Which laſt is to be pre. 
ſum'd, if the Caſe be doubtful (7) 

VU. Again, Contracts are divided into 
Named and Namecleſi. The former Sort are 
thoſe, which by reaſon of their daily Uſe, 
have a particular proper Name aſlign'd them, 
expreſſive of the Form and Contents of the 
Buſineſs; and which being mention d, imme- 
diately ſignifies what was done: ( for altho' 
Bartering, which is reckoned amongſt the 
| Nameleſ: Contracts, ſeems to have a Name, yet 
tis a general one, and does not expreſs, whe- 
ther it be the Contract of Goods for Goods, Buy- 
ing, Selling, or any other) And therefore in the 
Roman Law, theſe had certain fix'd Forms of 
—— whereas others of leſs frequent 

ſe, containing no more than what was ex- 
preſly mention'd, had no proper Form of their 
own, but one accommodated to the Thing, and 
therefore an Action, upon Account of theſe, 


was always expreſt in a certain Form 6 
Words (). 2 
VIII. The Diviſion of Contracts into 4 Car. 
ful and * Chargable, makes moſt for our pur. 
poſe, whereot the firſt brings ſome Advantage 
to one Party gratis, as in the Caſe of a Loan, Com. 
million, or Charge. The latter binds both 1, 
an equal Share of the Burthen ; for here ve 
act, or give in order to receive an equivalent 
Upon this ſeems to be founded the diſtinction gf 
Contracts into thoſe that admit of Equity, and 
thoſe that are tyed up to the Rigour of the 
Law. In he former the — 48 Liberty 
to weigh and eſtimate the Thing, according w 
Equity and Conſcience; in he latter he is ob. 
lig d, right, or wrong, to proceed according to 
the ſtated Forms of Law. Now Reaſon tell; 
us, that Chargable Contracts are of the former 
Sort, and admit of a more looſe Interpretation 
in the Courts of Equity; for ſince the Obl. 
gation is mutual, neither Party ought to be over 
burthened. But Gainfu Contracts belong tothe 
latter, and do not allow of ſuch a looſe [nter. 
pretation, or that any one ſhould be bound todo 
more than he has expreſly declar'd; for elſe: 
Mans Generoſity might prove too great a Bur. 
then to him (w). | 
IX All Chargable Contraf7s are reduceable 
to four Heads. Firſt, * Goods for Gods; Se. 
condly, + York for Work; Thirdly, Good 
for Work, Fourthly, f York for Gocas. Where 
the Word Fork is taken in a large Senſe, ſo 


to comprehend even the Deed of another Man. 


Grotius (x) admits of but three, leaving out 
Goods for Work: For that, he thinks, falls 
in with York for Goods ; and indeed, there 1s 
no real Difference between them, for bother. 
preſs that Goods and Work are barter'd for one 
another: But in one, the Contract, in a wat: 
ner, begins upon the Delivery of the Goodz 
in the other, upon Doing the Work. 5% 
that, in the one, the Doer ſeems the Author 


of the Contract, in the other, the Giver: For 


in ſome Contracts, tho' both Sides are equally 
oblig'd, yet they take their Riſe from one only 
As in Buying, the Buyer begins the Contrad; 
in Letting, the Tenant, gr. 

To the jirft Head belongs all thoſe Contratts 
where one Thing is exchang d for another, # 
in Bartering ſtrictly ſo call'd. Where we mi) 
obſerve a DBiſtinction nice enough, which ſont 
make between the general Contract of Goods ji 
Goods, and Bartering. The former is when ihe 
_ exchang'd are indefinite, as an Ox fot 
a Mule; or where, at leaſt, one Part is ſo; % 
a Horſe for this particular Ox; Oyl for Con 
in general. But when the Goods, 1n Contra 
are determin'd, v.g, this Ox for this Horſe, it 
becomes Bartering (y). Hither may be reler- 
red the giving Money for other Money of dF 
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ferent Species, or in a different Place: which 
is now call'd Exchange (z). Sometimes in- 


deed, Money is given for Money, ſo as to make 


it perfectly Buying and Selling; as the Money 
lang wich Victory; which Pliny (a) tells us, 
before it had received that Stamp, was account- 
ed Commodity. If Goods are given for Money, 
the Contract is call'd Buying and Selling. Some- 
times the Uſe of a Commodity 1s _ for a 
Commodity, as if I lend my Horſe for a Book. 
Sometimes the Uſe of one Thing for the Uſe 
of another, as if I let you live in my Houſe, 
upon Condition that you let me, enjoy your 
Land. Sometimes the Uſe of a Thing for Mo- 
ney, which is properly call'd Zertimg and Ren. 
ting. Sgme Things too we give in order to re- 
ceive as much, of the ſame Sort, ſome Time 
after, 
Of the ſecond Head, Work for York, there 
are innumerable Sorts, according to the infinite 
Variety of uſeful, or pleaſant Actions, which 
may, in a manner, be exchang'd and perform'd 
for one another (5). 
To the third Sort, Goods for Work, belong 
the Letting out, or Hiring work, or Day-labour 
for Money, as alſo that Sort of Contract, by 
which Goods are fecur'd and free'd from Dan- 
ger kor Money, which is call'd Iaſuring. As 
alſo when any Commodity, conſumeable or not 
conſumeable, is given for the Performance of 
any Work. | 3 
To the fourth Head, Forks for Goods, belong 
thoſe Contracts, by which any Work is done 
tor any Thing, or for the Ule of any Thing, 
and ſuch like (+), Beſides, there may be Con- 
tracts not reduceable to any of theſe Heads, as 

implying Dis junction (4). Such as were the 
| Nuptial Donatives among the AMuſcourtes, of 
which & giſmund, Baron of Herberſtein, gives 
this Account. Thoſe that are invited to the 
Weddmg preſent the Bride ; all the Preſe ents the 
2 marks, and lays up carefully; when 
the Wedding is over he reviews them, and thoſe 
that be likes, he ſend: to the Mar bet to be pris d. 
all the reft, he returns back with Thanks. Thoſe 
that be keeps, he makes amends for, at the 
end of the Tear, according to the Value of them, 
either in Money, or ſomething equivalent. 4 
7 one puts a greater Value upon his Gifts, . 

ridegroom appeals to the ſworn: Apprizers, and 
forces him to fland to their Valuation. But if, 
1 4 Tears Time, he does not make a Return, or 
ſend back the Gift, he is fined double. And if 
he forgets to have it valued by the ſworn 


ri- 
wWrs, be ts forc'd to repay it at the Value of the 
wer. And this Cuſtom the Common People ob- 


ſerve in all Sorts of Donatives. The ſame Thing 


1s related of the Preſents, the Per ſians give 
liberal to Strangers (e); for which, if they 
not receive a greater 


n 


rn, they not only 


complain, but often revoke what they had 
given, or che Value of it. 

All theſe Sorts of Contracts have this in Com- 
mon, that when they are perform'd on both 
Sides, the Parties have no longer any Thing to 
do with one another upon this Score. And there- 
fore Crotius (f) calls them Diremtorii, and 
oppoſes them to thoſe Contracts which he calls 
Commutatorii, the Completion of which conſiſts 
in having Dealings continued between the Par- 
ties, as in that of Partnerſhip, where for one 
anathers Advantage, Two, or more joyn, either 
Work, or Goods, or Work on one Side, with 
Goods on the other. And theſe together, with 
thoſe which we call Gainful are generally Simple 
Contracts. 

X. But ſome Contracts are Mit, and as it 
were compounded of two Sorts; as if I de- 
ſignedly buy a Thing for more than the Value, 
and ſo give the Overplus of the Price to the Sel- 
ler; or fell a Thing for leſs than the Value, and fo 
give what is wanting of the Price to the — : 
This is partly Giving, partly Buying and Selling. 
Thus Cæſar ſold vaſt Farms to Servilia for a 
a Trifle (g). If I give greater Wages than 
the Work is worth, it will be partly Gift, part- 
ly Hire: Which great Men ſometimes do our 
of Grandeur, thinking it for their Honour to 
reward any Man's Work more than it deſerves, 
and this is partly Liberality, partly Contract 
(4). And on the other fide, a Man may ac- 
cept of Part of his Wages, and forgive the 
reſt (7). If I bargain with a Goldſmith to 
make me Rings out of his own Gold, it will 
be partly Buying, partly Firing (). Tho 
ſome look upon it to be only Buying - Since in 
Buying, we not only pay for the Materials, but 
for the Workmanſhip too. And there is little 


Difference whether the Thing is already made, 


or to be made. Nor can I be properly ſaid to 
hire, where the Perſon of the Workman re- 
mains at his own Diſpoſal (7). When Land 
is let out for Rent, it is a Mixt Contract of 
Selling and Hiring, tho the Law of Zeno makes 
it a Species of it ſelf. A Grant by Fee is ſo far 
a Gainful Contract, as being much greater than 
the Military Service that is due for it. Indeed 
as far as this Military Service may be exacted 
for the Protection that the Lord gives his Vaſ- 
ſal, it partakes 9 of the ſecond Sort of 
Contract, Work for Work; Yet that which is 
the Principal in the Contract, belongs to the 
third Sort, Goods for Work, But if this Fee be 
charged with the Incumbrance of a certain Quit. | 


Rent, ſo far it pertakes of Land-Renring. Laſt- 


ly, Nantick Intereft, or what we call Bottomry, 
which vaſtly exceeds all other common 9 7 7 
is mixt of Borrowing and Inſuring. But 
Partnerſhip, tho? one contributes Money and 
Work, another only Money, yet 1t does not 


08 in 


(a) L-13.c.3, (b) In 4mm. Mercelinus, 1. 16 c. 10+ this Sort of Contract is called 


D. de adminiſtr. tutorum. 
(1) Na. l. ic. . an inſt. de locat. condutt. 
B 3 | ſeem 
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ſeem to be a Mix? Contract. For it does 
not become mixt from the different Perfor- 
mances (for if I hire a Man to dig in my 
Vineyard, to ſow my Ground and plant my 
Orchard, it 1s all but the Simple Contract of 
Hiring) but from our Agreements in Matters, 
of a ent Nature, by one and the ſame 
Covenant. | | 
Crotius (m) is of Opinion, that a Contract be- 
comes Mixt by the Acceſſion of one Af to ano- 
ther, as in Suretiſhip and Pledges. But in this 
he ſeems not ſo very accurate, for a third Spe- 
cies muſt reſult from a Mixture properly ſo 
call'd; Whereas, in Suretiſhip, the Security 1s 
not mixt with the principal Contract, but is only 
added to it, as an extrinſick Confirmation. For 
the Giving Security makes no Alteration in the 
Debt; but only makes Proviſion for the Cre- 
ditor, in Caſe the principal Debtor ſhould 
prove infolvent. However to ſpeak more ac- 
curately, there are in Suretiſhip two Contracts, 
which ſeem to be but one, becauſe the ſame 
Surety hath to do with both Creditor and 
Debtor; for there paſſes but a bare Promiſe 
between the Surety and the Creditor, and yet, 


recovering his own. 


ſtrictly ſpeaking, that Promiſe only ſhews 

he 1s bg — good the Debt, and 2 
that which obliges him; for that which oblige, 
him is the principal Contract, whereby the 
Surety, by his Promiſe, has brought an Obligz. 
tion upon himſelf to ſupply the Failure of the 
Debtor. So that this Promiſe partakes of the 
Nature of the Contract it ſelf. Now this 
Suretiſhip is no Gain to the Creditor ; for 
he gets nothing by it, but a proper Mean, of 
And altho' his Security 
is hereby provided for, yet not the Creditg, 


but the Debtor is beholden to the Surety ; for 


without this Security, the Creditor had neyer 
enter'd into Contract. | 

But when the Surety pays the Debt, then 
there ariſes an Account between him and the 
Debtor. For in this Caſe, he is ſuppos'd to 
have lent the Debtor the Money, or, which js 
all as one, to have paid it by his Order and Com. 
miſſion. Now this Act of Suretiſhip cannot be 
reckon d an Act of Liberality, either in reſpect 
of the Debtor, or Creditor, for the Debtor 
gets nothing by it, and the Creditor, without 
it, had not enter d into any Engagement. 


(n) In the aforecited Place, 8. 6. 
1 un 
Concerning the Equality that ought to be obſerved in Chargable 
| Contracts. 


N all Contracts that are purely Chargeable, 
and have nothing of the Gainfu/ mixt with 
them, where the Law, or the Market has fixt 
the Prices of Things, an Equality ought to be 
obſerved : Or, one Party ought to receive as 
much as the other; and if one happens to re- 
ceive leſs, he has a Right to demand the reſt. And 
this is plain from the End of ſuch Contracts, for 
therefore a Man enters into them, that for his 
Goods, or Work he may receive an Equivalent; 
which for certain Reaſons he prefers to his 
own Goods, or Work. 
Bur yet this admits of a more accurate De- 


monſtration; for ſince Contracts are neceſſary 


for my obtaining thoſe Things which I had no 
Right to claim; and ſince it is preſum'd that a 
Man . nothing gratis, which he parts with 

pon Contract; we cannot therefore think, that 
any one deſigns to give away, by Contract, more 


than he ſuppoſes he receives, and conſequently, 
a Contract can give a Right to another Man's 
Goods, no farther than as they are equivalent to 
ſomething, which that other Man receives ( 
II. Now to find out, and adjuſt this Equality, 
it is neceſſary, that the Parties Contracting, be 
each of them alike acquainted with the Com- 
modity, and the Qualities of it (o). And there- 


fore he that 1s going to make over the Property 


of a Thing ought to expoſe, not only the g 
Qualities, but alſo, to the beſt of his Knowledge, 
the Defects and Faults of it; for, otherwiſe, a 
Juſt Price cannot be aſſigned (p). 

Plato( q) makes it a Law, that if a Phyli- 
cian buys a Slave, who labours under any in. 
curable Diſtemper of Body, or Mind, he mult 
ſtand to the Bargain : But if an unskilful Perſon 
makes the Parchaſe, the Seller, that impoſes 
upon his Ignorance, mult be fined double: But 


— 


——— 


(n) Na. Deut. 25. 13, &c. 


Irons pans v to be made in 


5 ſule de facie corpori — 
(p) To this Place belongs Z. 1.8.1, D. de 4 r 1 
edict. e ro be told in Sale of Seat and Slaves; and which, if one 


Where the van any poached up ene by ane, which 
re. | 


L. $2. S. 22, de furtis. L. 6. S. 1, 2. D. de extra crimin. I. 32. S. 1. de falfs. 


(8) #% 

cl. v. 1:7. : 
bu diem. Ovid. © 4 Oy. ; 
de 7; iothe whole Tide De edil 


* makes void che Bargain." Add. Gell. I. 4. Off: 3. H is an Ordinance of the Civil Law, in the Marter — 
| Inconveniencies of the Eftate; for it being ſufficiently provided by tbe 
what he promiſes, or declares by Word of Mouth upon the Penalty of double 
Concealments too, by enacting that if the Seller of an Eſtate, 
with it, he to make it Good. Add. the Example 


Mt At as -— 2 


Alt. OA. ea A. _ ” wn=_  mP_ wr —_—_—_ WU — W—Egy * — r 1 _ K-44 # #{#4a +» vw. AS —— ah 


as «a. —_— ac wil coca al O#ttoo cc 7X4 


CAL. I. * Of the Law of Nature and of Nations. -- 


_ — 


if one unskilſul Man buys of another, the 
le Price is to be reſtored (7). 5 
III. This Neceſſity of diſcovering the Faults, 
ariſes from the Nature of the Thing, becauſe 
otherwiſe a juſt Price could not be aſſigu d, 


2nd not from the common Bond of Humanity, 


(as if that received a cloſer Tye by Contract) 
nor from the Contractors entering into ſome 
Sort of Acquaintance, which may ſeem to ob- 
lige them to other Duties, than thoſe that are 
requir'd by the Nature of Contracts; for when 
the Conditions are perform'd on both ſides, we 
don't think our ſelves more oblig'd to him we 
dealt with, than to any other Man, tho' 
indeed ſuch an Occaſion may ſometimes be 
the Means of an Acquaintance and Friendſhip 
with him. And therefore, it is no Conſe- 
quence, that, becauſe it is not againſt the Law 
of Humanity to conceal a Thing, therefore 
it is not againſt the Law of Contract. For if 
] be not engag'd in Contract, I may lawfully 
conceal from others ſeveral Things, tho? I 
alone am gainer by it, which if I ſhould diſ- 
cover, other People would ſhare with me. 
As in caſe I ſhould find a Treaſure in a deſart 
Place, without any Owner, no. Law obliges 
me Ir another, that he too may partake 
of it (4). | 

IV. But as it cannot be doubted, but the 
Faults of the Thing it ſelf are to be declar'd ; 
ſo whether circumſtantial Matters, which tho 
they be not of the Subſtance of the Thing it 
ſelf, yet help in the juſt prizing of it, ought to 
be laid open, both on the ſide of the Buyer and 
of the Seller, has been controverted among the 
Ancients. Cicero (t) has a Caſe to this Purpoſe. 
An honeſt Man, ſays he, ſets Sail from Alexan- 
dria to Rhodes with a Freight of Corn, the Rho- 
dians in great Diſtreſs for want of it, and the 
Commoatty hearing an exceſſive Price This Per. 
ſon knows that there are other Alexandrian Ships 
under Way, and bound for the ſame Port, and 
with the ſame Cargo : Shall he tell the Rhodians 
there are other Merchants coming with Relief, 
or ſay nothing of it, and make the beſt Market of 
bis Corn, that he can ? Antipater is of Opinion, 
That all the Circumſtances ought to be laid open ; 
ſo that the Purchaſer may not be kept ignorant of 
05 bing (tho' it does not concern the. Subſtance 


be Thing in hand) which the other knows. 
enes on the other ſide ſays, That the Ven- 
der 1s bound to diſcover all the Faults, ſo far as 
be is oblig'd to it by the Civil Lau, and to ma- 


to ſell the Commodity, be may, without Decert, 
make the beſt of it. Flere, favs he, I bave 


brought my Corn; I have expos'd it to Sale; { ſet 


no higher a Rate non it than others do, u 

hens can afford it cheaper, there being mes 
greater Quanihly than there was before. Flow 
1s that ? replies. Antipater, ts it not our Duty 10 
conſult the Good of Mankind, and ſerve humane 
Society ? Don't we lie under an Obligation, from 


our Cradle, lo make our private [ntereſt the fame 


with the Publick, and the Publick the ſame with 
our Private? Shall we then conceal that from the 


People, which it ſo much concerns them to be in- 


form d of? To this Diogenes : 'Tis one Thing to 
conceal, and another not to tell, Do I tell you, 
at this Inſtant, what is the Nature of God, aud 
what the Happineſs, or chief Good of Man, 
which it much more concerns you to know than the 


Price of Corn ? Aud yet you will not ſay, that { 


conceal this from you. Hut I am not oblig d fo 
tell whatever is for your Advantage to hear. To 
this Antipater replies, yes, you are oblig d, if you 


remember that Men are naturallyminked togetber 


in Society. Well, ſays Diogenes, I do not forget 
it But will you have it to be ſuch a Society, as 
that no Man ſhall have any T hing particular in it 


of his own L ſo, there's no longer any Buying and 


Selling, but only Giving. Here Cicero himſelf 
ſeems to incline towards Aulipaters Opinion, 
for, he ſays, This Concealment of the Corn-Mer- 
chant is not the Practice of an open, a frank, a 
ſincere, a juſt, or a good Man, but rather of a 
ſhifting, a cloſe, a deceitful, a malicious Huckſter. 


And yet Cicero himſelf ſeems to free him from | 


the Imputation of Knavery; for a little after, 
he defines Knavery to be, The Pretending one 
Thing and the Doing another, which cannot be 
objected in this Cale, And therefore, the Mer- 


chant did not act unjuſtly, in 1 nothing of 


the Ships, that were coming. For Juſtice only 


obliges us to expoſe, what immediately con- 


cerns the Thing it ſelf; as {f @ Houſe, by rea- 
ſon of its being infected, had been commanded, 
by the Magiſtrates, to be pull d down; with which 


Example Cicero illuſtrates this Paſſage. But no- 


thing, of this Nature, was conceal'd ; the 
Goodneſs of the Corn appear d openly, and, at 
the Time of Contract, was really worth as 
much as it was ſold for, altho' likely to be leſs 
worth, in a little Time. Nor had the Rhodrans 
a Right, properly ſpeaking, to know this of the 
Merchant, as never having made any Bargain 
with him about it. But whether he acted againſt 


the Law of Courteſie and Good. nature, is 


© 2 
—— — — — 


e bs Bargain without Fraud; ſo that being 


(r) Plato in the fame Place, Let no Commendation, or Oaths attend the Sale ot 
For here if the Parchaſer had rold of the Treaſure, he bad nor bought the Field fo ng 


to another. 


Alliances between Families; but thoſe, th falſe, do no Good in Commending- For, when the Par 
— yn yeh ſe, do no in | Aich. Ten f 


. X Qthers, do good in making 
"(+> Off 7 nt, © fo bappens, tha: they hace one 


ter his Condition, but not at the Expenſe and Injury of another 


* * ' «ts * f 

F Over-reaching, ought allo to be exrended to the Workman. And thereforche had beſt rake heed, r he does not 

0 at more than tis worth, for he can't be R And certainl/ it ought not to be allowed. in a 
18 - 


—- 


B 4 | | | ano- 


hold in the Aflirmative. 
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another Queſtion, which I would not eaſily 
For, Good nature 
does not oblige me, to do another Man a 
Courteſie gratis, except he be in extream want 
of it. But this was not the Caſe of the Rho- 
dians, they wanted Corn indeed, but not Mo- 
ney, for they were famous among the Ancients 
for their Riches, Beſides, I am not oblig'd to 
do a Kindneſs, when tis like to tend more to the 
Detriment of the Giver than the Benefit of the 
Receiver. But, in this Caſe, the Merchant 
would have loſt more than the Purchaſers 
would have got by the Intelligence. For if he 
vended it to a great many Purchaſers at the 
Market Price, each would have felt it but little, 
and if any one Man had engroſt the whole, he 
* thank his own Avarice, if he loſt by it; 
and indeed we cannot expect, in the common 
way of the World, that Men ſhould be ſo very 
exact in the Performance of this Duty: For, 
provided the Love of Money does not tempt 
the Merchants to cheat us, we may eaſily ex- 
euſe them from what the Law of Courteſie and 
Good - nature may ſeem to oblige them to. 

V. As for Faults already known to the Buyer, 
they need not be mentioned, for, in this Caſe, 
both Parties proceed upon the ſame Foot. So 
likewiſe, where the Scller has told the Faults, 
the Bargain ought to ſtand good, for then 'tis 
— that the Buyer conſents to them; 
(u) Cicero has a Caſe to this Purpoſe, Gratidi- 
anus /o/d to S. Orata thoſe very Houſes, which he 
himſelf had bought of him, but a few Tears before. 
Theſe Houſes paid a Duty to Orata; (which was 
out of his Mind) but Gratidianus made no Men- 
tion of it in Conveying his Right. The Cauſe was 
brought into the Court. Craſſus was for Orata, and 
Anthony for Gratidianus : Craſſus zn/i/ted upon 
the Law, that the Seller knowing it, ought to have 
acquainted the Purchaſer with this Incumbrance, 
but did not do it. Anthony inſiſted upon Matter 
of Equity, that the Incumbrance was not un- 

own 10 Orata, who had ſold the Houſes ; which 
made it needleſs for Gratidianus to ſay any T hing 
7 it, nor could Orata be ſaid to be deceived, that 

new what Title he had bought ( w). Upon the 
ſame Principle was founded the Sentence that 
Marius gave in the Caſe of (x) Fannia, who 
had been married to Tinnius, but upon a Di- 
vorce demanded back her Dowry, which was 
conſiderable. He objected Adultery againſt her. 
The Cauſe was brought before the Conſul. Af- 


ter a Hearing on both ſides, it appearin 

ſhe had been = immodeſt my Ss or — 
Husband knowing her to be ſuch, had yet ven. 
tur'd to marry her, the Conſul reprov d them 
both, and order'd him to reſtore her Dowry 
and her to be fin d four A es for her cap. 


- dalous Behaviour (). 


VI. Beſides, as in all Pats, fo eſpecially in 
Contracts, neither Party ſhould be forc'd int 
a Bargain by an unjuſt Fear. The Lacedeny. 
nians therefore did right in reſcinding the 
Purchaſe of the Land, that the Elean: had ex. 
torted from the Poſſeſſors through Fear: For 
they were of Opinion, To force a Title from the 
weaker, under Pretence of Purchaſe, was no better 
than downright Robbery (2). Thus when Ci. 
cero (a) objected againſt Herres, the piqdurez 
and Statues, which He had brought out of 
Sicily, Verres thought he could anſwer the 
Accuſation in a Word, by ſaying, I bought them, 
But Cicero replies, That their Anceflors had wiſe. 
ly enafted, that whoever ſhould be ſent Governur 
into a Province, ſhould not be allowed to male a 
Manner of Purchaſe. And, for that Reaſon, 
Money and Equipage was provided them by the 
Publick. Slaves indeed were not, becauſe there 
was ſcarce any eMan, of Figure, in Rome, but 
had ſome of them. And yet no Man, in his Pro- 
vince, could buy a Slave, but in the Rom of a 
dead one : for they loo d upon it to be Plundring, 
and not Purchaſing, when the Seller could mt ſell 
at his own Rate. And in a Province they were 
convinced, that if the Governour, back'd with 
Power and Authority, ſhould be permitted to buy 
what he pleas d, it would be brought to that paſs, 
that he would have whatſoever be had a Fancy fir, 
whether expos'd to Sale or no, and at his own 
Rates (b). But yet ſometimes the Subject may 
be forc'd, by the Government, in Matters of 
Sale, or Hire. As when Merchants are obligd 
to ſel], that which the Government is in great 
want of; or when their Waggons, or Ships, or 
they themſelves are preſt ; which, when the 
Good, or Neceſſity of the Publick requires, and 
a juſt Rate is paid, may be fairly allowed of. 
Sometimes too, the State obliges us to buy ſuch 
a Sort of Commodity, of this, or that Man 
only, and no where elſe. | | 

VII. Bur tis plain, that in Gainful Contratts, 
this Equality does not take Place ; for where 
an Equality is to be obſerv'd, the Contra 
ceaſes to be Gainful(c). And yet, ina Charge, 


(u) DeOffic.l. 3. 


knew it, nor ought 


his good ities, adds 

_— Semel hic ceſſavit ; &, ut fit, 
In ſcalis latuit metuens pendenti; habeng. 
Des nummos, cxcepts nibil te ſi fuga læ dat. 
Ile ferat pretium pen ſecur ut, op r. 
Pruden: emiſti vitioſum: dicta tibi eſt lex. 

Add. J. 1. s. 

2 K FRE 
J 5 2. D. de conty. . 
cauſs. Conitirur. Sicalarum, I. 1. fit. +8. 5. 1. — 


ty of Parting with his Goods. Hither may 


upon that Money, which he had no other Pretence of ing, than under the ſpecious 
2 as it it had been his Due, and never had any Deſigu to reſtore it. 


() For as Vipian ſays, I. 1. 5.1. D. de at empt. 
he to be advertiſed of it who was not ignorant. A 
edilit. edicto. To this belongs that of Hurace, I. 2. ep. : Where he brings in a Fellow 


3. D. de SC te. Silanians. L. 17. D. de ædilit. edifto. 
13- 2.9, 10. D. ad L. Jul. de adult. (2) Xenoph. I. 3- rer. Græcarum. ] 
J. 46 2 t. 3. 1. D. ad L. Jul. repetund. L. 6. C. cod. I II. J de his que vi — 
An. 14. © When the Parchaſer can force him to it, che Seller lies under & 
be referred what Dio Ca ſſur relates ot Ceſar l. 42. who after Pompey $ —— 


*He does not ſeem to have the Thing conceal'd, ab 
dd. J. 3. 5.1. I. 57. 5.3. D. de contr. empt. L. lt e 
ſelling a Slave, who after having reckon d up 


This Boy was faulty once, he flay'd at Play, 
And when he fear d the Laſh, he run away: 
Buy, if you like him now, his Faults are told. 
The Dealing's fair, and he may take your Gold, 
And ne're be thought a Cheat for hat he fold. 
Mr. Creech. | 
(«) Plutarch in Mario, and Val. Max. J. 8. C. 2, JJ. 
(a) Orat. quarts contra Verren. 


he had 
L17900. 


ol 


ame of a Loan, tho' ocherwiſe 
(c) Vid. S. Fm. Iuſtit. de Mandate: 


TO 


— 
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mmiſſion, an Equality may ſometimes be 
22 tho indired ly apd by Accident for 
if any Thing, belides Labour, has been laid out 
in ſoliciting the Buſineſs, or managing the 
Charge, it ought exactly to be re funded. And 
the Reaſon is becauſe in ſuch Contracts as theſe, 
the Labour is given gratis, but the Expence, 
tacitly agreed upon to be repaid (4). 

VIII. But in Chargeable Contracts an Equa- 
liry is to be ſo ſtrictly regarded, that if one 
Party has received more than his Due, he mult 
not retain the Overplus , _ Preſumption 
that it was deſign'd for a Gilt. 
not enter into ſuch Sort of Contracts with a De- 

n to give any Thing. And therefore ſuch a 
125 Contra? mult not be preſumed, unleſs the 
party expreſly conſents to it, or it appears that 
he knew the Thing to be under. rated (e). 

IX From 18 been ſaid it follows, that 
tho all the Faults have been expos'd, and 
Nothing demanded more, than what was ſup- 
pos'd to be the Value, yet if afterwards there 
appears to have been an Inequality, without 
any Fault of the Contractors ( as ſuppoſe ſome 
Blemiſh lay undiſcover'd, or they miſtook the 
price) it ought to be corrected, and Amends 
made to the Sufferer (f). Nor is it neceſſary 
by the Law of Nature, that this Inequality 
ſhould exceed the Half of the juſt Price. For 
that famous Law (g), which refuſes Relief, 
but where the Inequality is ſo notorious, is 
purely poſitive, and founded principally upon 
this, that it would be impoſſible to diſpatch 
Buſineſs, if the Magiſtrate might be appeal'd to 
for every little Injury of this kind. And be- 
lides the Nature of the Market requires, that 
ve ſhould look about us if we would not be de- 
ceiv d; for whatever rate the Seller puts upon 
his Goods, the Price is ultimately determin'd 
by the Buyer (5); tho indeed the Deter- 
mination of this Law is too groſs. For tho' the 
Magiſtrate ought not to be troubled for every 
Trille, yet T fee no Reaſon why he ſhould not 
relieve me, if I have been very much injur'd, 
altho? not half in half; As if I ſhould ſell a 
Houſe worth 9001. for 600 J. tis hard I ſhould 


be debarr'd the Benefit of the Law, for the Re- 


covery of the 300 J. when in much leſs con- 
liderable Caſes an Action is allowed me. And 
therefore as a ſmall Damage even in the Law 
of Nature, is not ſufficient to break off a Bar- 
Bain, ſo where the Damage is great, altho' it 
amounts not to half the juſt Price, the Bargain 


For Men do 


ought to be reſcinded, or the Price made up. 
And this greatneſs of the Damage is to be eſti- 
mated, either by the Exorbitancy of the Price, 
or the Poverty of the Injur'd, which ſometimes - 
renders the loſs intolerable to him, which 2 
richer Man would not be ſenſible of. Nay 
even where the ſaid Law is in force, the Buyer 
1s oblig'd, in Conſcience, to make up a ver 
great Damage, altho' it comes not up to half 
the Price; for that Law only deſigns the Eaſe 
of the Magiſtrate, and not that one Man ſhould 
be a Gainer at anothers loſs. Indeed they do 
well to extend the Benefic of the Law to the 
Buyer as well as to the Seller, which too, they 
tell us, is to be extended to all other Sort of 
Contracts. 

Among the Jews (i), if one defrauded ano- 
ther, whether Buyer, or Seller, the Law at- 
forded no Relief, 1f the Cheat came under the 
ſixth Part of the juſt Price. But if it exceed- 
ed the ſixth Part, the Buyer might either 
immediately, or at any time during the Nego- 
tiation reſcind the Bargain, and recover the 
whole Price: but if the Seller had been the 
Sufterer, he was never barred from making a 
Recovery. And the ſame Law obtained in the 
Bartering of Conſumable Commodities, as of Fruit, 
Corn, and ſuch like. But the Jewonly, if in- 
jur'd, enjoy'd the Beneſit of this Law; and not 
the Gentzle, if injur'd by a Jeu. 

X. To what has been ſaid, the Roman Law. 
yers have taken a great Deal of Pains to re- 
concile a Paſſage in the Digets (k), which ſays, 
That, in Buymg and Selling, the Parties m 
naturally over-reach one another Of whic 
Grotins ( 0 ſeems to give a good Explication. 
For, he ſhews, that May and Mut do not 
always denote that it is lawful, but only that 
it is ſo far permitted, as that the Sufferer can 
have no Rene in caſe the other inſiſts upon 
the Bargain, and, being tax'd of Injuſtice replies, 
that it was nothing but what was agreed upon 
betwixt them : And he that won't open his 
Eyes, as the Saying is, muſt open his Purſe (n). 
As for the In ance of Jacob (), his Cra 
tineſs is the more excuſable, becauſe he 
had to do with a deſigning Man, who endea- 
voured every way to over- reach him, and who 
impos'd hard Conditions upon him, giving him 


only half of the Young for keeping his Sheep, 


and yet making him ſtand to all Accidents. So 
alſo the Word, naturally (o), does not always 
ſignify, what ought to be done, or what 1s con- 


| 
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d ) N. l 12. prin. D Depoſits 
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% 


28 S. 1. 2. 3. 4. D. de aft empt 

0 may l 

ar Act, whereas Philoſopbers jud 
. (k) L:6. . 4 D. de minoribus. 
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Gas, me. ip, fold Lands for leſs than were worth. It was 
„eng upon a Purchaſe, Ve Propel eel Ir have for the 
Sec wula told him he had undervalved it, and gave him 10000 more than his Bar gain. 
L. I. 4. 2 D de ædilit. ediſto. 


hat of Cicero, Off. I. 3. Laws and Philoſophers provide 
ge according ro Equry ak 


(e) An Example we have in Pliny, I. 7. epiſt. 14. where he ſays 
; — D 


e; who when he had done it, 
Cic. Off. L 3. 


al fo Great Ways: Tho Lens 


(1) L. 2 6.1%. . 26. 
de memorab. Socr 1.2. This Rule is 


and Reaſon. 
22. J. 3. D. Iocati, 
i, J. 5. c. 210. In 


( m) Aud. Lex Bajuvari tit 15. c 
a , Fit. 15. c. 9. 5.1. and Capitul art Xenoph. - - . 
"an, 71s # Piece of good Husbandry when a valuable Thing can be bought cheap to buy it Add. a witty Saying of Cicero in Gelrus , 
1 12. by Sen. de —— 1.6 c. po Where he diſputes, ban at — er well, * Atheas, 125 one who 
providing Tu Funerals, having proved defired a quick Trade, w could not be without 
Death of à great many 2 — Capitulare Caroli, I. 1. c. 131. : (n) Gen. 


x.) Marnacing the Words naturaliter licet circumvenire, 
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31. 
explains the Word nerwaliter by · u detteroully ; but he is in the 
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18 
gruous to the Law of Nature, but what is 
cuſtomary, as, 1 Cor. 11. 14. Doth not even Na- 
ture it ſelf teach you, that 7 a man have long 
hair it is a ſhame unto him. Yet here the Word 
Kougv , 10 have long hair, may be taken for too 
nice a Care in adorning the Hair, which Women 
ſeem to claim as their Right, and which looks 
too effeminate in a Man (p). Tho' indeed it is 
diſagreeable to the Dictates of natural Reaſon 
for a Man to aſſume that Habit, which length 
of time has appropriated to Women, and by 
which their Sex is diſtinguiſh'd from ours. But 


to return to the Matter in hand ( 7 Every /. 
0 


Man has naturally a great Deſire of increaſing 
his Stock, and therefore Trade could hardly 
be carried on in a Society, were there not ſome 


incouragement 3 (7). Belides, each 
Party ſeems by tacit Conſe 

Equality, even by the nicelt Scrutiny, is fa 
difficult to be determin'd,) to indulge one ang. 
ther the liberty of deviating a little from 
the true Price. And therefore it ſeems to be 
the receiv'd Law of the Market, that every 
one ſhould be free to make his belt advantage 
of Buying and Selling, provided there be 10 
deceit in the Commodity it ſelf (s); For it 
there be; the Opinion of Fulgentias (t] will take 
Place, who ſays, That Mercury was therefy: 
uppos'd to be the God of Trade and Thievery, lx. 
cauſe there is no Difference between the Cheati 
and Lying of a Tradeſman, and the Robbery aud 


Perjury of a Thief (u). 


(p) According to that of Ovid. Sint procul a nobis jurvenes, ut ſæmina, compti. 


— 


L. 8. C. de reſcind vendit. It ʒ 


( 
the conſtant Way of Buying and Selling for the Buyer to beat down the Price, and the Seller to raiſe it, till after many Words on both 
* Sides, the former riſes in his Bidding, and the latter falls a little from his Demands, at laſt they agree in à certain Price, . 


c 
J. 18.1. 19. D. de edilit. edifo, 


- An tibi navi: 
Jnſidias fieri pretiumque avellier ante 


am mercem oſtendi ? T Hor. Sat. I. 1. 5. 2. 
(t) Mytholog. 1.1. 


(s) Add. Mich. Montaigne, Ef J. 1. c. 21. 


* in Diogenes Laertius, did not abſurdly call the Market, A Place to cheat one another in, and deſtined to Coverouſnels 44d 
18. b r) Vid. I. 71. D. de contrah . empt le deſerves to be laugh'd ar who ſuffers himſelf to be im. 
* poſed upon, Plin. J. 1. c.24. To a bad Bargain is the more ungrateful, becauſe ir expoſes the Folly of the Maker, 


Would you be cheated, the Occaſion's fair? 
Since you would buy before you ſee the Ware. Mr, Creech, 


(n) The Ephor; fined à young Man for buying a Frm 


nat a cheap Rate; and the Reaſon, they gave, was, becauſe ſo young a Min was ſo much given to Lucre. Al. V. H. l. 14 4.44 


FW 


CH Ap. 


IV. 


_ Of Gainful Contracts in particular. 


E come now to conſider ſome of the 
principal Contracts more particularly; 

which, tho' they have been handled very co- 
piouſly by the Roman Lawyers, yet, ſince moſt 
of what they have ſaid, has been taken from 
the Law of Nature and Nations, may fairly be 
brought back to their proper Place. Of Gainfu/ 
Conti acts the chief is a * Commiſſion, whereby 
one Man undertakes gratis another Man's Bu- 
ſineſs, at his Requeſt and upon his Authority. 
This Contract indeed does not directly, and in 


it ſelf, preſuppoſe Property and the Price of 


things, but only by Accident, ſo far as the 
Perſon giving the Commiſſion is concern'd to 
repay to the Perſon receiving it, whatſoever 
Charges he happens to be at in the Management 
of it; for his Labour only is — to be 
promiſed gratis. Now if any Man undertakes 
another's buſineſs, unknown to him, and ma- 
nages it with ſucceſs, the Roman Law allows 
him () A Aion for buſineſs done, which is 
founded upon what we may properly call a 
Tacit Commiſſon, as is the Obligation between 
2 Guardian and a Minor (w). 

II. The old Romany were extreamly exact 
and conſcientious in the Diſcharge of this 
Truſt. For they Jook'd upon it to be founded 
upon good Nature and Friendſhip, the great 
Bands and Cements of humane Society : And 


therefore deſervedly had thoſe in Deteſtation, 
who under ſuch ſpecious Pretences ſhould de- 
ceive one, who lays himſelf open to their Mercy, 
by having too good an Opinion of their pro- 
bity (x). In private Afairs, ſays Cicero, an 
Anceſtors thought guilty of the higheſt Crime, nit 
only him that manag'd his Commiſion 4naviby, 
for his own Gain and Advantage, but even him wv 
was wanting in his Care, and therefore judged 
the breach of Truſt to be as bad as Theft. Fu 
avhere we cannot be preſent our ſelves, the Fit 
lity of our Friends is preſum'd to ſupply our plat; 
which, whoſoever violates, impugnes the Sife- 
guard of every Man, and, as much as in him its, 
diſturbs Society. We cannot do every thing ou 
ſelves; at ſome things ſome are better than others. 
And therefore we contract Friendſhips, thi 
mutual good Offices our common Advantages my 
be carried on. Why do you undertake 4 Com. 
miſſion, 2 defien to neglec᷑ it, or to male a Cun 
of it * Why do you intrude your ſelf inſo m 
Concerns , and by your pretended kindneſs cg 
and hinder my Deſems ? Stand off, I can ges as, 
22 2 do it for me. The undertake the Jo 1 
an Office, which you think you can go throug? u 
and which — / —.— — thoſe, who a 
not light themſelves ; this therefore is the baſeft if 
Crimes ; becanſe it violates the two moſt ſac!* 
Things, Friendſhip and Faith. For no Man com 
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de bis Ju wer. inn. 22 Alis negetioram geſterum. (w) Id l. 4. trin 3 1. D. de obliget. & atio 
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e zit Pulineſs. but to a Friend: Nor truſts 
—— 2 2 aithful. T he 22 of 


ms therefore he be who breaks in upon 
2 : = at the ſame T ime cheats him, 
$050 bad not been capable of being thus cheated , 
had be not believed the Villain honeft (y). 
III. For the fame Reaſon the Roman Laws 
aire, that a Commiſſion ſhould be executed, 
with the utmoſt Diligence, altho' undertaken 
urely for the Benefit of the Perſon entruſting 
it, Of this Corn. Nepos gives us Atticus as a 
perlect Pattern (2). He never made any Promiſe 
but with great Care and Caution, for he did not 
think it a Piece of Generoſity, but rather Levity, 
to promiſe more than he could perform. But 
when once he had undertaken any Thing, he was 
a5 indefatigable in * Proſecutionof it, as if it had 
wt been bis Friends but his own Concern ; in ſuch 
a Caſe, be hol d upon his Reputation to be at Stake, 
{han which Nothing was more dear to him (a). 
But if we hope to ſucceed well in giving a 
Commiſſuun , we ought to conſider, and form 
our Opinion of the Man from his paſt Diligence, 
and + Tenor of his former Life. For he 
that truſts a profligate Perſon may thank him- 
ſelf for his Diſappointments, unleſs he par- 
ticularly takes upon him to be more diligent 
than ordinary, and is capable of being ſo. We 
read a pleaſant Story of a Man (5), who had 
fore Eyes and came to a Horſe- Doctor for Re- 
liel; the Doctor anointed his Eyes with the 
lame Ointment he us'd amongſt his Horſes ; 


upon which the Man falls blind, and the Cauſe 


1s brought before the judge; who acquits the 
Phyſician 3; for if the Fellow, ſays he, had not 
been an Aſs, he had never apply'd himſelf to a 
Horſe-Doftor, 

IV. Oa the other Hand, the ent ought 
to be repaid whatever Charges he has been at 
in the Execution of the Commiſſion. For ha- 
ving promiſed Nothing gratis, but his Care, 
Diligence, and Fidelity, a tacit Compact is ſup- 


pos d to have been made for the Repayment of ſuch a Precedent, if thoſe that follow the Example 


Charges: And indeed it would be hard to 
render a Man's Kindneſs expenſive to him. 
And the fame holds good of any Loſs that hap- 
ns, by Reaſon of the Truſt, but not of ſuch a 
(sas is only occafion'd obliquely by it: And 
therefore thoſe Damages only are to be made 
up, Which directly proceed from the Com- 
miſſin , and not thoſe which happen only by 
the Bye, whilſt the Buſineſs. was on Foot. 
To this Purpoſe is that Paſſage in the Di- 
gefts (e): The Agent ſhall not account to the Per- 
ſon implying him, all the Expences, tho* perhaps 
Jome of them he had not been at, were it not 
% Commiſſion; as if he has been plunder d, or 
at'd, or put to Charges by his own, or his 
Servants ſickneſs. For ſuch Expences as theſe, 
ought to be imputed to Chance, 
miſſion, I 


Dr 


not to the Com- Juagmen 
when a Man of his own Ac- 


19 
cord, upon no other Motive than his own good 
Will, takes upon himſelf the Management of 
anothers Buſineſs, he is ſuppos'd willingly to 
run the Riſque of all Caſualities, that unex- 
pectedly ha . in humane Affairs. But, the 
Caſe is alter d, when a Man is commanded to 
manage anothers Buſineſs, for there he that 
commands is concern d to bear him harmleſs, 
ſince, in this Caſe, the Perſon in Commiſſion 
had not Power to act otherwiſe. - But when a 
Man undertakes a Buſineſs, in its own Nature, 
hazardous and dangerous, he is ſuppos'd ( unleſs 
he expreſly declares againſt it) to take upon 
him the common Accidents, that uſually attend 
ſuch a Buſineſs (4). | 

V. It is a celebrated Queſtion Metber 4 
Commiſſion can be ſatisfied by an Equivalent ? 
which we find elegantly debated in Gellius (e). 
The Queſtion, ſays he, 1s whether having a Com- 
miſſion grven and Orders how to manage it, you 
ought to act counter, if it ſeems for the Ad. 
vantage of him that gave it? Thoſe that bold the 
Negative, argue that many have determined to 
have ther Buſineſs done after ſuch a particular 
Manner ; and therefore he whoſe Buſes it is, 
having deliberated and fix d upon a Method, it 
ought not to be done otherwiſe, altho' ſome ſudden 
unexpected Accident ſhould promiſe a better ue; 
2 in Caſe 7 Diſappointment, the Guilt o 
Diſobedience, and the Puniſhment due to it ſbo 
unavoidably follow : Whereas ſhould the This 
ſucceed right, T hanks be to Providence But yet 
an il} Precedent would be introduc d, fer — 
in upon well laid Counſels, and the Sacredneſs of 
4 Commiſſion. Others, on the contrary, are of 
Opinion, That the Inconveniencies that m 
happen, uon acting counter to Order, ought to 
22 with the Probability of Succeeding ; and 
if the former appear lighter and leſs than the latter, 
then ought we to procceed accordingly : For fear 
of loſing an Oppor tunity, which Heaven, in this 
Caſe, ſeems to offer ; neither need we fear giving 


never do it but with the ſame Reaſon. Then 
follow ſome Precepts of Prudence, Particularly, 
Regard is to be had to the Temper and Nature 
of him from whom the Commillion ig recery'd ; 
that he be not of a cruel, rough, untractable, in. 
exorable Diſpo/etion (f), for, in ſuch aCaſe, the 
ſafeſt Way would be to ſtick to his Orders, He 
adds as an Example Craſſus Mutianus, N bo ſent 
an Architect᷑ for the greater of two Beams to raiſe 
his 2 fon = — the Tapes 2 
me the leſſer . teft, ht that, upon whic 

gp . . M Te. hs, to be ſcourged ; for 


be imagin'd that Diſcipline would be trampled 


and Authority deſpis'd, if a Man, under 
Fa: ps fe" ved of 00 the Orders of his 
Superior ſhould impertinently interpoſe his own 
7. Tho' this is to be ſaid for the Ar- 
chitect, that Mutianus ſending a Man, Skilful 


1 


See, Plaurus, Mercatore, A. 8e * very wiſe Man ought 


e 


g. Piſo in Senecs de ira L. 3, c. 16 


(d) Na. Mornac. 64 1. 26. 5. 6. D. mandati, 
C 2 
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in the firſt Place, to look after a Commiſſion in- 


4. Cc 1. v Fo þ ) Sadus, Roſar-Pecſ. c.. *) Mandatarius 
. A PR 4. (f) As 
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in the Art, and fignifying to him what Uſe he vate Affairs, tis eaſy to preſume, that the Ie. 
deſign'd the Beam for, ſeem d in a Manner to ad- thod is preſcribd only by Way of Advice, ſo 
viſe with him about it (g). On the other Side, as to leave Room for the Diſcretion of the 4 
we have an Example of Mildneſs in the Em. gent. But when a Buſineſs is enjoynd by 
ror Adrian (h); for when the People had Superior, the bare Execution of it is ſuppos'd 
3 Something in a tumultous Manner, to be meant; and, in this Caſe, it will not be 
he order d the Cryer to proclaim Silence. But lawful to depart from the Method preſerit'g 
he fearing the Conſequence of ſuch an harſh unleſs Leave be given ( as frequently it is by 
and unuſual Word, {tretch'd out his Hand, and an expreſs Clauſe to deviate from it, as Occa. 
having thereby procur'd Silence, cry'd aloud, ſion ſhall require: or unleſs the Words inter. 
This 1s what the Emperor would have, with ag according to Reaſon and the receiy'4 
which the Emperor was not offended (i). Gro- Rules of Speech, ſo as to anſwer the Deſign of 
tius (k) is of Opinion, that a Commiſſion may the Commiſſion can warrant the Doing of it 
be diſcharg'd by an Equivalent, provided it For that Senſe that the Meaning of his Worg; 
appears, that it was not preſcrib'd to be manag'd fairly imports, is to be preſum'd, the Meaning 
under any particular Form, but under the ge- of the Perſon: Yet this Liberty is not to be 
neral Conſideration and Proſpect of ſome Ad- taken, but in Caſes of Neceſſity, for all the 
vantage which may be obtain, as well one Force of Autority would be eluded, and the 
way as the other. Common-wealth would be often brought into 
In ſhort, the State of the Caſe is this: In Danger, if a Miniſter, of his own Head, ſhould 
ſome Commiſſions the Buſineſs only is ſpecified, take upon him the Part of the Governour (o). 
and the Management of it left to the Diſcretion Yet Miniſters, of 2 Abilities, do well in 
of the Agent : Sometimes the Management too neglecting the fooliſh Orders of their Princeſſ). 
is preſerib d, but rather by way of Advice, as VI. () A Loan (that is when we alloy 
ſeeming beſt to him that gives the Commiſſion ; another gratis the Uſe of any Commodity not 
but yet ſo as not to exclude the Agent from conſumable) carries along with it theſe Con- 
_ uſing his own Method (7) if it ſhould ſeem beſt ditions ; that it be carefully preſervd, and 
at the Point of Execution. But Laſtly, The with the ſame Diligence that prudent Men keep 
Method is ſometimes ſo ſtrictly preſeribd, that their own ( 9) : That it be not put to any other 
the Ment cannot depart from it, let what will Uſe, nor made Uſe of any farther than the 
Mppen. Here tis plain that a Commiſſiun is Perſon lending deſign'd it (r): Laſtly, That it 
ſatisfyed with an 4 in the ſecond be returned in the ſame State and Condition as 
Caſe, not in the Third. To this Purpoſe we when it was borrowed (5) ; indeed what De. 
have a Caſe in the Digeſts (m) I commiſſion triment it neceſſarily receives from the or- 
you to be Surety to Sempronius for Titius, you dinary Uſe of it, need not be repair'd, for that 
don't make your ſelf a Surely, but give 8 5 the Owner is ſuppos' d to give gratis (t). Be. 
nius a Commiſſion to truſt Titius. F you have ſides, if I /end a Thing for ſuch a certain Time, 
been at Expence, upon this Account, the Queſtion and in the mean while by ſome unforeſeen Ac- 
- is, Am I reſponſable ? Which is declared in the cident want it my ſelf, the orber is obliged to 
Affirmative. For / ome my End, which was, deliver it immediately upon Demand: For no 
that Sempronius ſhould truſt Titius, and whether Man is preſum'd to nd his Goods, but ſo long 
he does it by your Suretiſhip, or your Commiſſion, as he can conveniently be without them. And 
it is all alike to me: And I am oblig'd by one, as he muſt either be very careleſs, or have a De. 
well as the other, to repay what you have laid out ſign to impoſe upon another, who /ends thoſe 
on this Account. | Things which he is likely to want himſelf. 
But, as I obſerv'd above, we mult carefully And therefore 4 Loan, for a certain Time, is 
diſtinguiſh () between the Commiſſion of a Su. upon Condition, that the Owner ſhall not, in 
perior, and the Commiſſion of a Friend; which the mean Time, have urgent Occaſion for the 
two are widely different, and agree in Nothing Thing himſelf, but without ſuch an urgent Ne- 
but the Name: And therefore what the Ci. ceſſity a Loan ought not to be demanded beſore 
vilians have ſaid upon the latter, are very in- the Time (). 
judiciouſly applyed to the former. For, in pri- Let us ſee therefore in what ſuch 4 Loa a 


— 
— 


(g) Add. Mich, Montagn. E/. 1, 1. c. 26. 
modus found the Bath roo warm, be order d t ar 
* Order, threw in a Sheep skin, by the Stink t reof to induce the Emperor to believe his Order to be put in Execution. Lomprid. in 
Commode. (K) L.2.c.16.5.21. (4) 45 the Proverb, Mitte ſapientem & ipſi nilul dicas. (m) L. wlt.s. 1. D. mans: 


de religione mam dati. 


putting in Execution the Murther of Cliſſen, which his Maſter, the Dube of Bret had entruſted him with. See the Story in Buſſer'! 
Hitt Franc. |. 11. p m. 391. and Mezeray, p- $26. tom. 1d. Pay. Edit. Tis — that, the Vice-Roy of the Indies had a far 


IL 5 7.16 
(t) 4dd L al. D. cmd. (u) JU 


chis, 


Commoadat | 
— yo. 3 5 45+ 5+ I« de ſurtiſs. (8) Na. l. 3. 1. 1. D. 


CHAT. IV. Of the Law of Nature and of Nations. | 


WS 


Sdn. DA. —_ A —_ —_ 


this, and (*) 4 Grant at Will and Pleaſure differ | 


and agree. In Reſpe& of the Object and the 
Uſe they agree ; for the ſame Thing that may 
be leut, may be granted during Pleaſure, and 
the Uſe, in both Caſes, is given gratis. But 
they differ in that the Loan is a Contract, the 
Grant is not: the former obligatory on both 
sides, the latter only on one. The Loan is 

ven for a certain Time, or End, the Grant 
only during the Will of the Giver. The Re- 


ceiyer of the Loan mult make good all Damages; /f 


the Receiver of the Crant, only thoſe that hap- 
pen by his Knavery, or groſs egligence (w) 

It may indeed be doubted, whether the Re- 
ceiver of a Loan is bound to ſtand to thoſe 
Chances which it was not in his Power to pre- 
vent, and this is generally held in the Ne- 
gative(x). But, in my Opinion, we ought 
to diſtinguiſh, whether or no the Damage had 
happen 'd, if the Thing had continued in the 
Owner's Cuſtody : for if it had, no Reſtitution 
is due; but if it had not, it ſeems due in Equity: 
for otherwiſe a Man's Generoſity and good Na- 
ture might be too expenſive to him, if beſides the 
free Ule of his Goods, he muſt be depriv'd of 
the Perpetuity of them, which he had not been, 
but upon this Account. Nor is there any Rea- 
ſon why he, rather than the oer, ſhould bear 
the Burthen of the Misfortune, ſince the other 
was the Occaſion of it. The Roman Law ( 7 ) 
gave the Lender Damages, if the Loan was ſtole ; 
and yet ſuch a Robbery might be committed 
without any Fault in the Perſon robb'd. In- 
deed if a Man, by Fire, ſhould loſe all and be 
reduc'd to extream Poverty, 1t would be inhu- 
mane to demand the Value of the Loan; and 
fince Fire, Ship-wrack and ſuch Chances often 
happen, the Zender may be preſum'd willing 
to run the Riſque of them (2). But yet 
if the Zbrrower, when he might have ſav'd 
the Loan, preſerves ſomething more valuable 
of his own, he becomes reſponſible. For tho 
no Man can blame him for letting that periſh 
which was leaſt valuable, yet ſince it might 
have been ſav'd, and was loſt for the Benefit of 
the Borrower, there is no Reaſon, why the 
Lender ſhould ſtand to the Loſs (4). On the 
other Side it is but reaſonable, that if any Ex- 
pence has been laid out upon the Loar, beſides 
what was neceſſary for the Uſe of it, the Owner 

d repay it (5). | 

VIE (f) A Charge is when we commit to a- 
nother's. Truſt and Cuſtody any Thing be- 
longing to us to be kept gratis. And here the 


Tiles is bound to preſerve it diligently, and to 


return it upon Demand (c). Yet ſometimes 


circumſtances may ſo happen as to excuſe him 


— 


from making a Return even then. 4 Charge, (4) 
which you have recetv'd from a ſober Perſon, you 
ſhall not return when he is drunk, or extravagant, 
or mad. For, in ſuch a Condition, he is not fit to 
make uſe of it, Nor ſhall you return it 16 
Debtors, or Slaves, whoſe Creditors and Maſters 
lie in wait for them, for this would not be to return, 


but to betray the Charge. Snppoſe a Man, (e) in 


his Senſes, leaves a Sword in your Keeping, and 


demands it when he is mad; in ſuch a Caſe, to re. 


ore it is a Crime, and the Refuſal of it a Duty. 
What if you ſhould receive «Money, in Truſt, for 


him, and then find that he is taking up Arms 


againſt his Country! Would you return the Money: 
certainly not; becauſe it would be againſt the 
Commuon-wealth, which ought to be prefer d. To 
reftore (f) a Charge, 7s in it ſelf, a commendable 
Thing ; yet all Times and Places may not be 
proper for it. Sometimes the reſtoring it may be 
as bad as the diſowning it. The Owner's Ad. 
vantage ought to be conſulted, and if the refloring 
it tends to his Prejudice, it ought to be witheld(g). 
But if I had agreed to call forthe Charge at 
ſuch a certain time, I may nevertheleſs, if I 
pleaſe, change my Mind, and demand it 
ſooner (5). A Paſſage in Nuinctilian (i) ſeems 
counter to this. Same Charges, ſays he, are 
—_ to be return'd at demand ; ſome at ſuch a 
ime. How was this depos'd? To be paid you 
when you had left off being extravagant : but 
when you demanded it, you had not parted with 
your Extravagancies,and therefore it was not due; 
nor can he be ſaid to have broke his Truft for re- 
fuſing to reflore it at a Time, when you your ſelf 
own he could not be forc' d to it. To this fanſoes, 
Tf he, that demanded it, was the very Perſon 
that depos'd it, it ought not to be witheld ; but 
if another had depos'd it, ſuppoſe him whoſe 


Heir the Demandant is, the Truſtee could not* 
be oblig d to reſtore it, before the Conditions 


requir'd were perform'd (X). 

As for the Degree, it is allowed on all Hands, 
that ordinary Diligence 1s ſufficient, for the 
Contract is not for the Truſtees, but the Depo- 
nent's Advantage and it is his own Fault, if he 


depoſes his Goods in the Hands of a careleſs 
Perſon : And for this Reaſon the Truſtee does 


his Duty, if he takes the ſame Care of the 


Charge, as hedoes of other Things, and applies 


the {ame Diligence about that, as about his own 
Affairs, be it never ſo ſmall (/). But fince, in 
a Charge, ſome Offices of Friendſhip do uſually 
intervene (for no Man depoſes but with a 


r or one that he has a good Opinion of) 


I think, generally ſpeaking, that Care is re- 
uir'd in the Management of a Charge , which 
Aligent, induſtrious Men uſually take about 


—— 7 


(w ) Yid. Wiſſemback ad D. deſp. 24. J. 19. (x) Nd I 1. 5.4. D. de oblig. & . ( N. I 21. 22. 
i Mia ö be limited. [ well 
ſeem to agree with what is ſaid in I. 12. 5. 1. D. dict. tit. 


ited. Neither can approve 


7. D. commodati ought to 


his Country; or if any preſent be likely to rob him of it; or, if bebe 
cal ior be @ reach of Dacy to give mes 


Man his Sword? Or to reſtore 


(h) Vid 1. 3. 45, 46. D 1. (i) Declam 245. (k) Add. 
(1) Yid 1. 1,7. D. de obligat. & alli. | 1 
1 their 


7% 


11 


Of "the Law of Nature and of Nations. Book V. 


their own Affairs. Nay ſometimes a more exact 
Care is neceſſary, not only when it is expreſly 
promiſed, but when the Condition of the Charge 
requires it, as if it be very valuable, or if ones 
whole Fortune depends upon it (n). Which 
Care fulneſs does not conſiſt in having it Day 
and Night before our Eyes, but that we lay it 
up in the ſafeſt Place we can, and where it is 
likely to receive leaſt Damage. And therefore 
altho' I ſatisfy the Laws of Friendſhip, if I 
take the ſame Care of my Friends Goods as I 
do of my own, nor can any one, in Modeſty, 
deſire more; yet it is fit, when I cannot fave 
both, that I negle& my own, if of little worth, 
to preſerve my Friends that 1s more valuable ; 
for Inſtance, in a Fire, I ought to preſerve a 
Cheſt of Gold and other precious Things, or 
full of Deeds and Writings of Moment, rather 
than ſome of my own poor Houſhold-ſtuff; But 
then the Deponent will be oblig'd to pay me the 
value of thoſe Things which I ſuffer'd to pe- 


Tiſh for the Preſervation of his, as well as other 


Expences and Loſſes receiv'd upon the Account 
of the Charge. But if a Man ſhould prefer the 
Preſervation of his own mean Goods to the 
more valuable Charge of his Friend (if it has 
not been covenanted to the contrary) hecan be 
thought only to have violated the Laws of 
Friendſhip and good Nature, and cannot be 
forc'd to make good the Value of the Thing ; 
for he is no Gainer by it, and the Intermiſſion 
of Acts of Friendſhip and good Nature does not 
oblige to Reſtitution of what Loſſes may 
happen thereupon. But the Reaſon why the 
Roman ＋— — require a leſs Degree of Dili- 
gence in a Charge, than in a Commiſſion is be- 
cauſe the latter is manag'd by our own peculiar 
AR, and which therefore we have in our own 
Power to direct in every little Circumſtance of 
it. But, in the former no Body deſires, that 
I ſhould be oblig d to fit up, and watch by my 
Charge Night and Day, it being enough if I lay 
it up in a convenient Place, and never view it, 
unleſs when ſome 3 Occaſion requires, 
as I uſe to do with ſuch Things of my own. 
To the Law in Exod. 22. 12. {ft be ſtolen from 
him, he ſball make * — unto the owner 
thereof ; Grotius adds this Gloſs, Provided it be 
7 le Negligence, which does not much differ 

om Anavery. 

It 6 Hp a Queſtion, #þether the Truſtee 
may nſe of the Thing entruſted with bim? 


To which I anſwer, that if the Charge can 
pollibly receive any Damage inthe Uſe, he ought 
not to do it without the Owner's Conlent(y), 
But if the Thing be never the worſe for being 
us'd, as if I ſhould lay a Silver Cup for an Or. 
nament on the Side-board, or 3 Ule of it 
for the Entertainment of ſome extraordinary 
Gueſt, I don't ſee any Harm in this, provided 
the Owner is not particularly concern'd that 
no Body ſhould ſee it, and the 7ruftee knows 
that he is to {land to whatever Riſque it my 
run by being ſo us d. But when the Owner his 
Jock'd or ſeal'd up the Charge, we ought no, 
upon any Account, to open it (0). Nay a ©. 
ſumable Cemmodiſy given in Charge altho nei. 
ther lock'd, nor ſeal d up may not be made uſe of 
by the Truſtee, unleſs he be able to reſtore the 
ſame in ry and Quality upon Demand: for 
we are often in ſo great Want of ſuch Sort of 
Things, that we cannot part with them upon any 
terms. Laſtly, tis well ordain'd in the Roman 
Law, that whoſoever ſhould diſown a Cage, 
which the Deponen?, in Diſtreſs, had repoled 
with him, as being in Danger of Fire, Ship. 
wrack, Tumult, or ſuch like, ſhould be fined 
double; for ſuch inhumane Yillany deſerves to 
be ſeverely puniſh'd, which does not ſcruple to 
make a Gain of thoſe Men, who are the Objects of 
Compaſſion (p). = I think it a worſe Crime 
to diſown, or withold a Charge , than to com. 
mit a Robbery, for here only Juſtice and Pro- 


perty are violated, but there Friendſhipandgood . 


Nature too ſuffer (7). Nor does it extenuate 
the Crime that the Trſtee, having the Chaze 
put into his Hands, has an Opportunity of 
playing the Knave (which is otherwiſe tempt- 
ing enough) laid in his Way; whereas the 
Thief has no ſuch Temptation, but of his own 


Accord ſeizes upon other Mens Goods, and, 


which is more, breaks in upon that common de. 
curity, which makes every Man's Houſe his 
ſafeſt Sanctuary. Nor is a Cuardian guilty of 
a leſs heinous Crime, who debauches an Orphan 
committed to his Trait, and received into his 
Houſe (7). | : 

Since the Keeping only is given gratis, it is 
plain, that all Expences laid out upon the 
Charge ought to be repaid. Upon which Ground 
it is rightly declared in the Djgefts (s), That if 
a Charge be receiv'd in Aſia 70 be reſtor dat Rome, 
it muſt be at the Expence of the Owner, mit f 
the Truſtee. 


a (m) Aud. Ambr. Off. 1. 2. c. 29. (» ) Sczvola in Gellius, J. 7. c. 15. He that uſes a Thing chat was ſimply commirted to hs 


1 or putsir to other U 
co Add. 1.1. . 36. D. i. (p) Vid. I. 1. J. 1, 2. 
(q) * In Pifidia the 


J. 1. 5. 2. l. 67. prince. D. de furtis. () L. 12. princ. D. depoſits, 


than the Owner gave him Ls, ry of Theft, 
© ſtored the ſooner, for being — ſecretly and without Proof. Add. Ex. 22. 7,8, 9. Lev-6. 2- &c. 
Breach of this Duty was Capital. Nicolaus Damaſcenus. a iy t 


Add. Inſtit. de oblig. que ea del. u 
1. Quintilian, Terran K A Charge ought to be re- 


(r Add. Arift. Prob. Se. 29. Qu. 2. & 6. AW 
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wn CH a vp. . be 2 
Of Chargeable Contracts in particular; and, Fir/?, of Bartering , 
Buying and Selling. 


F Chargeable Contracts, Bartering is deſer- 
vedly eſteem'd the Chief; for in days 

of Yore, before Money was found out, there 
was no other method of maintaining Com- 
merce (7). Now Hartering may be made two 
ways; either the Commodities may be va- 
Ived for Money, and then, inſtead of Money, 
exchang'd for one another ; or the Commodities 
may be immediately compar'd together. The 


faſt Sort is, in a manner, Buying and Selling, 


for here the things are rated according to their 
Prices on both ſides ; which Sort of Hartering 
is, at this day, very frequent. 

And therefore there is no reaſon to conclude, 
that pure Hartering was in Uſe, at the Time 
of the Trojan War, as moſt do from that Paſlage 
in Homer, Iliad. u. v. 472. ä 


erh ag sie xagntoutarrts Axe, 
A wy ang dar dr, advige, 
Ae on fpurois, dior d' duroior Bec 
AM Sf diSyam dion. 


The Grecian Chiefs their cheerful Bowls prepare, 
And barter Braſs and Steel for ſumptuous Fare. 
Some truck with Slayes, or Skins of {laughter d Kine, 
And ſome the Ox it ſelf exchange for Wine. 


Far, fays Pliny (u), I wiſh we could quite lay 
aide the De of Gl , 4 all good Men ſpeak 
þ a+ and which was found out to the de- 
irutZion of Mankind. How much hoppicr was 
it when one} thing was ex 'd for another ? 
As (if Homer may be believed ) was done at the 
ume of the Trojan ar. For then, 7 ſuppoſe, 


He tells us, That ſome purchas'd with 
des, ſome with Tron, others with Plunder - 
be himſelf was an Admirer of Cold, yet he 

ſo rated things, as to make Glaucus exchange his 


medes's of Mine. Fence it is, that the Fines in- 
fied by the old Laws, con/ited of Caticl even at 
Rome. Indeed, at this day, nothing is more 
common, than for Soldiers to exchange their 
Booty ſor other Commodities, for their Booty 

s not always conſiſt of Money, and they do 
not ſcruple to take other things that come in 

ir way. And therefore it does not follow, 
that Money was not in Uſe at the Time of the 
Trojan War, becauſe the Soldiers purchas'd 
Wine with their Plunder; nay there is mention 
made of Talents of Gold in Humer, for in Iliad. ;, 
V. 122. Agamemnon promiſes to give Achilles, 


ä 


Commerce was ſet on foot for the Conveniencies of 


golden Arms of a hundred Oxen Price, for Dio- 


vel W , Ten Talents of Gold. toy 
.0. Each of the Pheacian Princes gives 
eg, yevonio meAarmy H , A Talent of ve- 
nerable Cold. And altho' that Gold in O 4 . 
is call'd ages mavdzi Src, et it is not —— le, 
that all Gold was then wronght ; or us'd only 
for Cups and ſuch Sort of Veſſels. Nor does 
it appear why Homer ſhould give ſuch a Vene- 
ration to Gold, if it had not been then the 
Standard-price of other things. Beſides, mau- 
quae may ſignify any Materials, capable of 
being finely wrought upon. As for Homer's 
calling Glaucus's golden Arms ixariu8ue, or 
worth a hundred Oxen, and Diomedes's Braſs 
ones i,, or worth nine Oxen, without 
doubt he did it becauſe, in old time, the 
greateſt riches conſiſted in Cattle, of which 
Oxen being the Chief, becauſe of the abſolute 
Neceſſity of them in Husbandry, it was uſual to 
refer the Price of other things to them, which 
common way of ſpeaking did not immediatl 
grow out of Uſe, after Money had been made 
the Meaſure of all things: And therefore 
it is obſerved (w), that Maidens, who by rea- 
ſon of their Beauty, receiv'd great Preſents 
from their Gallants, were called waghirue 4 Agi 
gel, Virgins whogain Oxen : but granting that 
coin d Money was not then known among the 
Grecians, yet the Uſe of Gold and Silver, by 
weigbt, might poſlibly have obtain'd in Com- 
merce. Indeed that many Nations uſed Money 
before the Treſan War, is plain enough from 
holy Writ. TY: | 
This place of Homer puts me in mind of the 
Controverſy between Caſſius and Sabinus (x), 
Whether , before Money was in uſe, or now 
ſince the uſe of it, it might be called Selling, 
if, v. g. Id give my Cloak for a Coat ? 
Sabinus aſſerted that it was, from this Paſſage. of 
Homer, as if the Grecian Army had bought 
Wine with Braſs, Icon and Men; but zue. 
does not properly ſignify 0 buy Hine, but to 
procure it by any means whatſoever, as, among 
the Latines, pebulari, Iguari, frumentari ſig- 
nify to forrage, to get wood and corn by any 
Method whatſoever, The other Opinion indeed 
ſeems more feaſable, becauſe it is one thing 
to bey, another to ſell: the Buyer one Man, 
the Feller another: the Price one thing, a 
the Commodity another, but for the ſame Man 
to be Buyer and Seller, and the ſame thing 


Axa 
Od 
Ul, 


both the Commodity and Price, ſeems abſurd. But 


to this we reply, what we juſt now ſaid of the 
two ſorts of Partering, for if we ſuppoſe the 


—_—_— 


(t) *The Darch made uf: of the 


— 


and ancient Way of 1 ities. Tac (u) IL. 33. c. 1. ( As Di 
ma ad d. l. Hom I. f. v. 236. A (0728 F oY” 
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things to be firſt rated by Money, the Buying 
will be reciprocal, and therefore not abſurd 
for the ſame Perſon, in a different Reſpect, 
to be both Bayer and Seller. 
Under the Name of Barteriog may be brought 
the reciprocal Donations which commonly paſs 
between Friends ; which not being a Con- 
tract, does not require Equality. And to this 
may be referr'd the Changing of Arms between 
Glaucus and Diomedes (y) which for the Ine- 
quality may, perhaps, be ſtil'd Fooliſhneſs on 
Glaucus's Side, but cannot be call d Injuſtice in 
Diomedes (2). Among the Ruſians there is a 
Market for holy Images, which they do not 
pretend to /e/, bee to exchange for Money ( 4). 
II. But ſince Money has been introduc, the 
Contract of Huying and Selling has been moſt 
in Uſe, whereby the Property of a Thing, or 
ſome Right, equivalent 
certain Sum of Money : And here the firſt En- 
quiry is, when the Contra? is ſo compleated, 
that nothing remains, but that the Seller relin- 
uiſh the Thing, and the Buyer take Poſ- 

| 172 of it ? According to the Roman Laws 
the Contract is compleated as ſoon as both Sides 
have agreed upon the Price; and then the Zayer 


can force the Seller to deliver up the Thing: 


and the Ser can oblige the Buyer to take it, 
and to pay down the Price immediately, or at 
the time appointed (5). | 

But the Contract may be incompleat, and not 
capable of bearing an Action, either upon a ge- 
neral, or a particular Account. The Fr} is, 
when the Buyer and Seller are not yet agreed, 
but ſtill endeavour to bring one another to their 
own terms; where they are both free to give 


back and break off the Bargain, having not yet 


contracted an Obligation, provided there be no 
Deceit, nor Deſign, in either Party, to illude 
'the other; which indeed obtains in all Con- 
tracts. The Latter is when the Bargain turns 
upon ſome Conditions, either expreſt, or under- 
ſtood ; as if the Ware is firſt to be ſeen, or 
taſted; for here the Bargain goes upon a Suppo- 
ſition; that the Thing will not only appear as 
the Seller had repreſented it, but that it will 
then pleaſe too. For indeed the knowledge 
of the thing is always neceſſary for the deter- 
mining the Price, and it is imprudent to buy 
without ſeeing it, where we cannot depend 
upon the Word of the Seller. 

The Determining of the Commodity, by 
Weight, Meaſure, or Number, is not properly 
a Condition of Sale, unleſs the thing be ſo, as 
not to ſerve my turn, but in ſuch a Quantity. 

However, for putting the Contract in Execution, 
it is neceſſary to meaſure, number, or weigh, 


to it, is acquir'd for a 


for we cannot otherwiſe ſpecify the Thing, ang 

ſer it apart from thoſe of the ſame Sort, N. 
without this Meaſuring can the Goods be de. 
liver'd, or Property transferr'd; for I hay- * 
other way of Determining, what belong; to 
me, and what to the Seer. Sometimes indeed 
we buy at a Lump, and then Meaſuring is on 
for Experiment, not for the rating of the Con: 
modity : for, in that Caſe, the Meaſure dotz 
not preceed the Delivery; It being one Thin 
to ſel] this Veſſel of wine that holds ten Cal 
Jons, and another to ſell ten Gallons out of thi 
Veſſel. 

Laſtly, The Bargain is zncompleat , if the 
Parties particularly agree to have one another, 
Conſent expreſt in Writing, and the Writings 
be not yet finiſhid. But tis another Thing. if 
this Writing is defign'd only for a help of the 
Memory, or an Evidence of the Thing (c) 

III. And here we muſt take ſpecial Care tg 
diſtinguiſh between the Contract it ſelf and the 
Execution of it. The Contract is compleated 2; 
ſoon as the Commodity and Price is agreed upon 
provided there be no Condition added, that 
can ſuſpend the Obligation, or any Thing elſe, 
that can leave Room for either Party to recede 
from the Bargain: But the Zxecution of the 
Contract conſiſts in the actual Delivery of the 
Money by the Bayer, and of the Commodity by 

the Seller. It is indeed moſt natural, that as 
ſoon as the Contract is compleated, it ſhould be 
put in Execution; or, that as ſoon as the Price i 
agreed upon, the Bayer ſhould deliver the Mo- 
ney and receive the Commodity, Which they 
call Trucking with ready «Money (d). 

But when there is ſome time between the 
Completion of the Bargain and the Delivery of 
the Thing ; it may be demanded to whom the 
Damage, or the Profit of the Commodity be. 
longs in the mean time, to the Buyer, or to 
the Seller? *Tis well known, that the Romer 
Law, as ſoon as ever the Bargain is compleated, 
1mputes the Riſque of the Commodity to the 

| Buyer, altho it be not yet deliver'd, and altho 
the Seller remains Maſter of it. By Riſque 
they mean the Accidents tis liable to, from 
external Injuries, as Theft, &x. or internal De- 
cay proceeding from Natural Cauſes (e). But 
how can the Damage helong to the Zuyer, when 
he is not yet the Owner, whereas the Loſs of 2 
Thing 1s to the Owner ? To which ſome an- 
ſwer, that that Trite ſaying, Te Loſs is 10 fle 
Owner, 1s true, when - Owner. is oppos d to 
thoſe who have barely the Uſe and Cuſtody of the 
Thing; and not to thoſe who have Right in it 
and a Power tocall for it as their own. Which 
Diſtinction is founded upon this Reaſon, that 
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dane in ſuch a certain Place of the Forum, the Seller 
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» Buyer might and ought to have immediately 
a 9 -eflion of the Commodity, and to have 
paid down the Money ; which it he had done, 
it had periſh'd in his own keeping; and there- 
fore his Delay and Negligence ought not to turn 
to the Loſs of the Seller. Beſides the Riſque 
belongs to the Buyer, not only becauſe he is the 
Owner; but becauſe the Se/er, after the Com- 
pletion of the Ba rgain, in Reſpect of the Buyer, 
15 not conlider'd as Owner, but as . ae 2g 
a particular Commodity, for which, if it be 
loſt without his Fault, he ought not to be re- 
ſponlible. 


But after all, ſince it is the er's Buſineſs to 


give the Buyer Poſſeſſion, if he has not diſ- 
charged this Duty, I do not ſee why he, rather 
than the other, ſhould not ſtand to the Loſs of 
jr. For the Anſwer, That a Perſon, having pro- 
mis'd any certain Thing, does not ſtand oblig'd in 
'raſe the Thing be hot, does not come up to our 
Caſe (f] For there the other Party was to have 
gain d the Thing gratis, and it would be hard 
and unjuſt for a Man that had promiſed a cer- 
tain Species, upon the Loſs of it, to be bound 
to make good the Value. But in ſuch Dealings, 
as admit of no Latitude, the Caſe is altered; 
tor why ſhould the Huyer, who has not yet had 
the Delivery made him according to the Con- 
tract, be deprived of the Goods, and yet pay 
the Kller the Price of them (g)? 1 

The beſt way to diſcover Natural Equity, in 
this Point, is to diſtinguiſh whether the Delay, 
was abſolutely neceſſary, for the Delivery of 
the Commodity; or only occalion'd through 
the Default of one of the Parties; and if oc- 
ciſion d, whether by the Bayer, or the 
Kller ? | 

The firſt Caſe may be put thus, ſuppoſe I buy 
Cattle, which, at preſent, are at ſome Diſtance, 
and the Ser in driving them to me, happens to 
have them intercepted by Robbers, Wolves, or 
ſome other Accident: in this Cafe, no Doubt, 
the Lols is the Sellers. | 

Where the Delay has not been neceſſary, but 
occaliond by the Ser, then too the Loſs lies 
at his Door. | 

But if the Buyer be the Occaſion of it, then 
he ſtands to the Loſs of it. For the very Mo- 
ment, that the Commodity was due, and the 
Kller ready to make Delivery of it, the Pro- 
perty paſs d to the Buyer, and the Thing then 
began to belong to him only (5). And there- 
fore if the Seller, out of Kindneſs, keeps in Cuſto- 
dy the Goods, which the Zuyer did not ſo much 
as commit to him in Truſt, tis unreaſonable to 
expect, that he ſhould ſtand to the Caſualities 
that may attend them. But in Caſe the Buyer 

committed them to his Cuſtody, then muſt 

they be look'd upon as a Charge, and conſe- 
quently the Receiver muſt be tree from what- 
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ever Caſualities may happen to them. In which 
Caſe, the Delivery of the Commodity ought to 
be made in Form, otherwile than 1s done in 
the Loan, or Letting of a Thing. For there, 
by the Delivery we alienate our own, but here 
the Alienation is made to us. What has been 
here ſaid of the Damage may be apply'd to the 
Gain alſo. 

IV. Moreover 'tis uſual for this ContraQ to 
be qualified with the Addition of ſeveral other 
Pacts, according to the Pleaſure of the Con- 
tractors, or the Law of the Land. In which 
the Law of Nature 1s concern'd no farther 
than that each Party ſtands to his Agreement, 
provided nothing abſurd, or unjuſt is contain'd 
in it, and that every Subject conform himſelf to 
the Law of his Country, as he expects to have 
his Contract valid in it. Thus Nothing is more 
common than to agree upon Payment of the 
Money ſometime after the Delivery of the 
Thing: and alſo that the Thing ſhall not be de- 
liver'd- till ſuch a Time; the Property, in the 
mean Time, together with the Gain, or Hazard 
attending it, lying in the Ser. | 

Beſides, We frequently practice what the 
Civilians call Aadictio in diem, which gives the 
Seller Leave to accept of any better Bargain, 
that ſhall offer it ſelf by ſuch a Day. This may - 
be done two Ways. Firſt, When the Bargain 
is compleated, but upon Condition that it 
ſhall be null, if better Terms offerthem ſelves. 
Or, Secondly, if it be only agreed de futuro, 
that it ſhall be a Bargain, if better Offers are 
not made (7). In the former Caſe, the pro- 
perty paſſes over to the Huyer, in the latter, 
it remains in the Seer, till the Completion of 
the Contract. 

What they call Lex commiſoria makes void 
the Bargain, if the Price be not paid by ſuch a 
Day. And in this Caſe either the SeHer ma 
immediately deliver the Goods, and, in Default 
of the Payment, claim them again with the 
Emolument (/. or elſe the Goods may be 
kept in Poſſeſſion, till Payment be actually 
made: which laſt ſeems to be the ſafeſt Way, for 
generally this Clauſe is deſign'd in Favour of 
the Seller, to ſave him from being put to any 
trouble in queſt of his Money: whereas, the 
trouble would be the ſame, were he to re- 
cover his Goods out of the Hands of an ill 
Pay-maſter (/). | 

Sometimes too either the Laws of the Land, 
or the Parties themſe]ves grant one another 


the liberty of breaking off the Bargain (), 


which 1s done ſeveral Ways ; for ſometimes a 
Clauſe is added, that upon tender of the Price 
at any time, or by ſuch a certain day, the 
Buyer ſhall be oblig'd to reſtore the Goods to 
the Seller, or his Heirs. And this certain day 
may be expreſs d with a different Deſign, either 
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to lignify the Term, after which the Seller 
may | Tt Power to break oft the Bargain: or 
the Term, to. which and not longer ſuch a 
Liberty ſhall be granted. Where 'tis obler- 
vable, that as this Power of Redeeming 1s de- 
{ign'd in Favour of the Ser, who ſometimes, 
upon urgent Occaſions, is forc'd to part with 
that which he would not willingly loſe for 
ever (n): So the fixing a Term to that Power, 
is in Favour of the Buyer; for it is to his Ad- 
vantage, if he be not forc d to quit the Pol- 
ſellion of his purchaſe in ſome ſhort time, to 


be at length ſure of the Perpetuity of it. 


Sometimes too when the Sale is made 1n Favour 
of the Se/ler, the Buyer is allowed the Liberty 
to bring back the Commodity whenever he 
pleaſes, or at ſuch a certain time, and the 
Seller is oblig d to refund the Money (n). 
Another more eaſy Sort of Redemption , is 
what they call jus e,, or, the Priviledge 
of the firft Refuſal, that is, it the Buyer be here- 
after diſpos'd to part with the Commodity, he 
muſt let che Seller have the firſt Refuſal at the 
ſame Rate he would ſell it to another. In 


many Places certain Perſons pretend to this 


Priviledge by Law; as the Landlord in the 
Sale of his Tenant's Stock , the Creditor in 
his Debtor's Goods, the Neighbour in the 
Purchaſe of a neighbouring Farm, any Member 
in a Thing that belongs to the Society, and the 
next a Kin in the Goods of their Relations, 
which is peculiarly call'd Retraftus Gentilius, 
or the Family Priuileage. 

Uſual too it is, at the Selling of Land, to ex- 
cept one ſpot, and the Ule of it; as Prodigals, 
when they ſell their Eſtates, do ſometimes re- 
ſerve a Title to as much as may ſerve for their 
Grave, to which many think Hirgil alludes, 


Ecl. z. 


Dic quibus in terris, & eris mihi magnus Apollo, 
Tres pateat Cæli ſpatium non amplius uluas. 


Tell where the Round of Heaven, which all containe, 
To three ſhort Ells on Earth our Sight reſtrains. 
Tell that, and riſe Apollo for thy Pains. 


Thus Menius, when he ſold his Houſe to the 
Cenſors for a Baſilicon, reſerved the Right of 
one Pillar to build upon, that from thence he 
and his Poſterity might ſee the Gladiators that 
then uſed to fight in the Forum (0). 

What the divine Law preſcribes about Fe- 
demption, may be read, Lev.25, The Rea- 
ſon of which InjunQtions was taken from the 
partzcular Conſtitution of that Common-wealth 
founded by «Moſes ; for his Deſign was that 
an equal Degree of Liberty ſhould flouriſh 
amongſt them; to which End, it was neceſſar 
to hinder any from engroſſing to themſelves 15 
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much Land, as might make others diveſted of 
theic Patrimony, dependent on them; for ſo by 
degrees , Lordſhip and Tyranny might be 
introduced (y). The ſame End did Lycmgu 
propoſe to himſelf, when he divided all the 
Territories of $par74 into 30,000 Parts : which 
he diſtributed among the People by Lot; ng 
forbad them to encreaſe, diminiſh, ſubdivide 
or {ell (7). : 

Belides there is another common way «f 
Selling, which they call per aver/ionem, where 
Things of different Value ate not rated fe. 
parately, but fold all together. 

. Laſtly, Things are ſometimes ſo ſold, 28 0 
return again to the S-/fer after a certain term 
of Years, without his being obliged to reſund 
the Price. Thus, in England Gentlemen ſe] their 
Ground for 30, or 25 Years, upon Condition, 
that the Huyer ſhall build upon it after ſuch z 
particular manner; which ſort of Contract is 
lomething like that of Fenling. 

V. As tor any other Obligations between the 
Buyer and the Seller, they eaſily appear fromthe 
Nature of the Contract, and the additions 
Pacts. The Buyer is oblig*d to pay the Price 
agreed for at the time appointed, and to give 
6 Receiver a good Title to it, I mean, to pij 
him with his own, and not another man's Mo- 
ney. And if he pays another man's Money, 
and it happens to be challeng'd by the Owner, 
he is oblig d to pay it over again, and as much 
more as the Receiver loſes, by having it thus 
challeng'd. As for the Seer, he is oblig'd to 
deliver the Goods bargained for, with ſuch 
qualities as the common Nature of Contract, ot 
the particular Agreement requires, and that too 
at the time appointed (r). And if, between 


the Completion of the Bargain, and the De. 


livery of the Goods, the Seer ſhould repent, 
and b deſirous to return the Money-with 
amends, the Buyer nevertheleſs is not oblige 


to accept it; but may force him to ſtang to hi 


int of good Nature, be 


Bargain, unleſs, in 


be otherwiſe perſwaded; but if, through = 


fault and Knavery of the Seller, the Deliver) 
cannot be made, the Money together with Dr 
mages is to be reſtor'd. What the Law 1, 
when the Seller is not in the Fault, we have 
ſaid above. | : | 

But if a Man ſe/ls the ſame thing to two, and 
has as yet dellver'd it to neither, withou! 
doubt, the firſt Bargain ought to take — 
and much rather if the thing has been alread) 
delivered to him. But yet, in this calc, the 
knaviſh Seller ought to make Satis faction to the 
laſt Purchaſer, for whatſoever Loſs he is at bj 
being thus diſappointed. But ſuppoſing tt 
Delivery to have been made to the /aff, he, oper 
the Grounds of the Civil Law, will be preſett 
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to the other : For he receiv'd the thing of the 
Owner, upon a juſt Title; and the 72 can 
have no Action againſt him: Not a real one, for 
he was not yet Maſter of the 151 nor a per- 
ſonal, for no Intercourſe had paſs'd between 
them: Neither can the Se/er have any Pretence 
to revoke the Bargain (5). Crotins (7 ) too, in 

this caſe, prefers the Title of the laſt, Secaaſe, 
| by the Delivery of the thing, the Buyer makes 
aver all bis Right, which it not done by promiſing 
to ſell it. But here Crotius does not ſeem to be 
conſiſtent with himſelf ; indeed the Promiſe to 
ſell is not Selling, bur yet he had aſſerted, that 
che Property is made over at the very moment 
of Contract, altho' the thing be not then de- 
lirerd: and therefore, after ſuch a Sale, no 
Right can remain in the Seller, any further 
than what tends to the Delivery of the thing 
into the Hands of the Bayer ; and confequently 
whatever Bargain the S ler concludes after- 
wards, it is null and cannot ſtand in Prejudice 
of him, who before has got a Right to it. And 
this —_— I queſtion whether the fa- 
yourable Plea of Poſſeſſion, thus unjuſtly ac- 
uir'd, can always hurt the Title of the firſt 
orchaſer. Moreover ſince a Man does not 
loſe his Right 1n a Thing by being deprived 
of the Poſſeſſion of it, and ſince a Man ma 
honeſtly come by the Poſſeſſion of another's 
Goods ; if therefore ſuch a Poſſeſſor ſells 
a thing to a third Perſon, he does not ex- 
* the Right of the Ouner, nor can he 
transfer to another a better Title than he had 
3 ves therefore, altho' the Deſign of 
t er be to acquire a Property in the thi 

t — the ie which 85 ſold, ent 
norantly or deſignedly, is another Man's, it 
is as much as can be expected, if the Se/fer gives 
the Bayer free Poſſeſſion, and puts him in 
Power of uſing it, and bears him harmleſs, if 
his Title be diſputed (). 

VI. There is alſo a peculiar ſort. of Sale, 
where the Purchaſe is no certain thing, bur 
Hope and Erpectation only, on which, by 
Agreement of the Parties, a Price is laid. Nor 
u there any Default in this ſort of Sale, altho' 
afterward the W * pens to be above, or be- 
low the Price. The — obtains at Auctions, 
and where things of different Prices are ſold 
altogether at a Lump: for all ſuch ſort of Bar- 
_ have ſomething of Chance in them (). 

ch 2s was the Caſt of a Net (x), bought of the 
Milefian ( 9) Fiſher-men, which occaſioned a 
famous Suit between the Fiſher-men and 
the Buyer of the Caſt; for they having 
drawn out a golden Table in their Net, 

Bayer claim'd it as his, for that he had 
bought whatever ſhould be taken; or the 
Fortune of the Caſt : whereas the Fiſher-men, 


on the other ſide, contended that the Bargain 


had regard only to what Fiſh ſhould be caught. 
And indeed they ſeem to have been in the 
right, for in explaining any Contract we bught to 
conſider the Intent of the Contractors; and 
here tis evident, they had no thoughts of Gold, 
but of Fiſh only: nor does it make for the 
Bayer that it was a Purchaſe of Chance; for 
that was only deſign'd to extend to the Quan- 
tity of Fiſh, and not to any thing elſe, which by 
gon Fortune might come to the Net. And 

erefore the Table ought to be look d upon as 
a Treaſure found by Chance. 

As for the Deciſion of the Oracle, which ad- 
judged it to the wiſeſt, that plainly ſavour d of 
the crafty Covetouſneſs of the Prieſts, who 
thereby bid fair for the procuring ſuch a glori- 
ous Prey to themſelves: For what Mortal 
wonld arrogate to himſelf the Title of the 
Wiſeſt Man (2). 

II. In this Place ſomething may be ex- 
peed to be ſaid concerning Mowopohes, Whether 
any, or all of them be againſt the of Nature, 
or no ? For tis an odious Name, and the Laws of 
many States brand it grievouſly. But here we 
mult exempt ſeveral things from the invidious 
Title of Monopolies, which indeed are not ſuch. 
For ſure tis prohibited by no Law, nor can it 
come under the Name of a Monopoly, if only 
one Man, in any Town, has got the way of 
making ſome ſort of Manufacture, or if one 
Man only has got ſuch a ſort of Grain in his 
Ground, or it ſome certain Commodity be the 
Produce of only one particular Country (a). 
For Monopolies, as ſuch, imply that others too 
would ſell the ſame, did not one Man ingroſs 
the whole Trade to himſelf. And therefore 
he who alone brings a Commodity from a fo- 
reign Country, cannot be ſaid to ſet up a Mo- 
nopoly, provided he does not hinder others from 
importing the ſame. Nor is it unlawful for 
any Nation, that abounds in one particular 
Commodity, to bargain with another Nation 
to let them only have the Trade of it, for 
any one may ſell his own when and to whom he 
pleaſes ; indeed when we happen to have a Su- 
perfluity of what another cannot be without, 


then the Law of Humanity requires, that we 


ſhould not make ſuch a Bargain to the Prejudice 
of others. But if a Man without contracting 
with the Owners ſhould, of his own Head, aim 
at a Monopoly by hindring ſome by force, and 


others byclandeſtine Contrivances from coming 


to the ſame Place, and by that means lay a Ne- 
ceſlity upon all others to buy of him, it as plain 
that he offends againſt the Law of Humanity, 
and impudently breaks in upon the Liberty of 
the feſt. | 2 75 . 
As for Monopohies among private Citizens, it 
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cannot be accounted illegal, or oppreſſive that 
every one is not allowed to ſet up what Trade 
he pleaſes, but thoſe only who, have gain d a 
right by the Charter of the Corporation; thus in 
molt Cities of Europe no Man can open a Shop, or 
betake himſelf to any particular Trade, but he 
vo has ſerved ſome time an Apprentiſhip at at, 
for it is not enough that he is expert in it. 
Beſides, the Magiſtrate may give one 
Man, or one Company of Men the ſole 
Power of Importing certain Commodities from 
certain Places, excluſive of all others. And 
there may be ſeveral good reaſons for the gran- 
ting ſuch a Priviledge. For it requires vaſt 
Charges to ſettle a Trade with a very remote 
Nation, and perhaps after great Expences it 
may not ſucceed at all; and therefore the Au- 
thors of ſuch a Commerce ought, in reaſon, to 
have Security, that others may not intercept 
gratis what they have eſtabliſh'd at their great 
Riſque,and Charge; and beſides ſuch priviledg d 
Companies are better able to aſſiſt the Publick 
with their Riches, upon any Emergency, than 
rivate Perſons: By this means too a greater 
rade may be carried on, and with better 
Credit: Nor 1s this Method liable to ſo many 
Tricks and Shifts, ſince the Gain comes into 
the common Bank to be divided proportionably 
amongſt them all. But as for theſe Priviledges, 
a prudent Government will not grant 'em, but 
elem the Commodities are imported from re- 
mote Places, and with great Hazard; and which 
do not ſo much concern the Neceſſaries as the 
Superfluities of Life. Noreven then mult the 
Merchants be allow'd to enhance the Price of 
thoſe things at their Pleaſure ; for it is againſt 
Reaſon to give a few an Opportunity of ſcra- 
ping up exorbitant Riches out of the Fortunes 
of the reſt, when the Publick gets nothing by 


it. not 

Laſtly, It ſeems unjuſt that Tradeſmen, or 
Farmers ſhould be forc'd to fell their Manu- 
factures, or the Produce of their Ground to 
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certain People only, who ſell the ſame to other; 
by Retail ; for by this means the Riches of the 
State may come into the Hands of a few, to the 
Detriment and Oppreſſion of the reſt. 

I cannot but take notice, by the way, that 
Grotius (b) brings the Example of Foſepb, when 
he was Viceroy of Zgypr, in Jullification ol 


 Monopolies Tho that Example is not much to 


the Purpoſe, for neither did the King hinder 
others from buying up the Corn in the Years 0 
plenty, nor any from ſe/ing , who had to 
much: Neither had the Alexanarians in Sy. 
bo (e) the Monopoly of Indian and Ethics 
Commodities from any Priviledge, but from the 
Situation of the Place. 

But a Monopoly, properly ſocall'd, as having 
the force of a Priviledge, cannot be ſer on ſoot 
by private Men: For how can a private Man 
juſtify his hindring others from medling with 
ſuch a ſort of Commodity, when he has ng 
Command over, nor can lawfully uſe force 2. 
gainſt them; and therefore the Afonopoles of 
private Men are ſpurious and illegal, and do 
not depend upon Rights and Priviledges, but 
are generally carried on by clandeſtine Frauds 
and Combinations : As if ſome few by a Trick 
ſhould debar others from Trading to thoſe 
Places from whence they have their Commodi- 
ties, or ſhould hinder thoſe that have them 
from bringing them to Market: Or if the 
ſhould enter into a Combination to buy up il 
ſuch a ſort of Commodities, and then ſlifle them, 
that ſo the Scarcity may inhance the Price (d). 
The Knavery of ſuch ought as much to be cor. 
rected, as thoſe who (e) enter into Compad to 
raiſe extravagantly the Prices of other things, 
by agreeing privately to ſell nothing under 
ſuch a Rate: Which Piece of roguery Labou- 
rers and Workmen are ſometimes guilty off) 
I cannot diſcommend the Sagacity of Thai, 
who rented all the Olive-yards, having forleen 


by his Skill in Aſtrology, that there would be 


great Plenty of Olives that Year (g). 


— 


(b) L. 2. 4 12, 4.16, (c) L. 17. 


(e) Ut in Velabro Olearii: de que vide Ad 
exiraord. crim. and Cujaciut. 10. obſ.19. (4) Ariſt. 


(d) Againſt whom be apply'd that of 

* Earth is the Mother of all, for the is Juſt ; 1 ebe onl ys 
(f) Ada. Plin 1.8. c. 37. de crinacei. J. un. C. de monop!. L. C. P. it 

Pol. J. 1. c. 7. (t.) Diog. Laerrt, J. 1. | 


us Tyaneus in Philoſty. 1. 1. e. 12. The 
her —— ſelves. we 


3 


— 


C HAP. VI. 
Of Renting and Hiring, 


Enting and Firing (), whereby the uſe of 

\ a2 Thing, or Labour is granted for a cer- 
tain Rate, bears ſome Affinity to Buying and 
— and may be brought under almoſt the 
lame Rules. For the Rept or Wages anſwers 
the Price; and the I ſe of the Thing or the 


Labour anſwers the Property which is acqui- 
red by Buying ; and as the Contract of Buy"; 
and Selling is compleated when the Price 18% 
greed upon, ſo is this of Renting and Hiring 
when the Parties are agreed about the Ae 
and Mages (h). And as a thing ſells the cheaper, 


1 


Hu Conduitio, (h) L. 2, N ecatis Which yet how it may be tacitly prolong d, wid, 2. 13. 5.11. 4.14. P. b.. 


when 
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when fold in Favour of the Seller, and the 
Jearer when in Favour of the Bayer; ſo in 
Renting and Hiring, if a Man is at a loſs for a 
Tenant, or wants Work, he is contented with 
ſmall Bent; or Mages; but if his Land, or 
Work is ſought aſter, he may demand much 
reater, Laltly, as in Buying and Selling tis 
generally the Seller's Buſineſs to name the 
price (i], and the Gayer ultimately reſolves 
upon it; ſo is it alſo in Renting and Hiring (K). 
But as he who bye any Commodity, wathout 
agreeing upon the. Price, is * d to oblige 
hamſelt to the common Price of it; ſo in this 
Contract if terms are not agreed upon, it is left 
to the Equity of the Perſon Renting, or Hiring, 
who is. nevertheleſs oblig'd to give as much as 
is uſually given (7). That way of paying for 
a Work Fi Pleaſure, which ArAotle( m) men- 
tions, is a perfect Cavil. A certain Faye pro- 
d Muſician the better he play d, the more 
he ſhould be rewarded. T he next Day, when the 
41 0 claim d his Promiſe, he reply d that he 
1 repaid Pleaſure with Pleaſure. But Ariſtotle 
was right in ſaying, He bad as good received no- 
thing, /ince he did not receive that which, he ex- 
peZed(n). In this Contract allo, if any Da- 
mage happens to the Labourer, whulſt he rs 
about his Work, tis his own Loſs, and not 
the Hirer's (o). Among the Zphe/tans there 
was a remarkable Law concerning Architects, 
that if the Charge in Building amounted to a 
fourth Part more than what the Architect had 
computed it, he was bound to make it good out 
of his own Pocket (p). | 
IT. But if a Man rents a Thing, and any Ac- 
eident intercepts the Uſe of it, or readers it 
worſe, Ought the Loſs to be the Landlords, or 
. the Tenants? To which ſome anſwer in ſhort, 
that if the Thing it ſelf periſhes, the Loſs be- 
longs to the Lanadlord. but as for Barrenneſs and 
other Miſchances, which intercept only the 
Ule of it, they are, unleſs provided againſt by 
Covenant, generally at the Loſs of the 7enant - 
And the Landlord may juſtly demand the full 
Rent agreed upon, altho' perhaps the Tenant 
has not made fo much of his Land as was ex- 


pected. © For the Landlord. gave the Tenant 


Power to make the beſt of it; and the Hopes of 


the Produce, when they made the Bargain was 
really worth ſo much ; and therefore ſince he 
made good his Part, 'tis but fair that the other 
ſhould alſo make good his. 

But tocanyaſs this Queſtion more nicely, tis 


manifeſt, when the Thing periſhes, without 
the Tenant's Fault, he is not oblig'd to make it 
good, but from chat time his Rent ceaſes. For 
the Title to the whole Rent 18 founded upon 
Preſumption that the Thing be in being 
ring the time included in the Contract; but i 
the Thing ceaſes to be, the Contract ceaſes 
alſo (7). And upon this is founded the Law 
of Se/oftr:s an Egyptian King; I hat if the Vio. 
lence of the River ſhould waſh away any part of 
the Land, the Tenant ſhould be proportionat 
abated in bis Rent (r). Again, we mult diſtin- 
uiſh — things, where the Land 
ord may and ought to allign a certain and de- 
termin d Uſe;: And thoſe whoſe Uſe, as to Quan- 
tity, is uncertain and depends upon Chance, 
and which, upon that account, neither can, 
nor ought to be determin'd, To inſtance in 
the former ſort; I hire a Houle to dwell in, 
which my Lanalord is oblig d to make habitable, 
and therefore if the Violence of a Storm, or 
wy Neighbours Fire ſhould intercept the Uſe 
of it, I may. fairly withold in Proportion ſo 
much of the Rent. For the Rent was deter- 
min'd for the Uſe, which the Houſe, in the 
Condition it was in at the making of the Bar- 
gain, was capable of affording, during the whole 
time I had hired it for; and the Uſe being 
leſſen d, without any Fault of mine, the Ren? 
ought to be leſſen' d alſo, unleſs it be immedi- 
ately repair d without any conſiderable Incon- 
venience, or Loſs to me (s). And ſo if a Ze. 
nant, or a Farmer, by force of Arms, be drove 
out of his Houſe, or Farm, 'tis manifeſt, the 
Rent from that time ought to ceaſe ; for, in 
this caſe , the Thing is Morally loſt to the 
Owner, till the Enemy be ejected. But if the 
Corn be gather'd in, and then plunder'd by the 
Enemy, the caſe is alter'd; and the Tenant is 
then obliged to ſtand to the Loſs. 187 
As for Labour; ifa Man be hired only for 
the Diſpatch of ſome tranſient Buſineſs, and 
any Miſchance hinders him from periorming 
it, he can have no Title to his Mages But if 
a Man takes another into his Service for a con- 
tinued time, and- ſuch an Accident hap ns, 
in common Humanity he ought not to diſcard 
him, or to abate his Mages, 2 if there 
be hopes that he may make amends by his fu- 
ture Diligence for the time he has loſt; or 
if his former Behaviour has deſerved ſuch 
Favour. g | 
III. But as for thoſe things, whoſe Produce 


ONT 


\ (i) la. Perſ. *'Ti5 your Ware, you onghe to ſer the Price. 
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(& ) * Whoſe Baſineſs is it to the Price? He who delivers 


— * he that receives it? He who delivers ic ſeems to leave it to the other: As they ſay Protagoras e 


ught, he left it to the Scholar to ſer a Value 


bove taught any one, if he pleaſet, he gives me as much Money 


flare upon O 1th what he thints 
105 id. Mat. 20. 4,7. (m] Nicom. I 9. c. 1. Vid. & 


ta cauſa ju 
adol: ſc 
5) Ha.. 15. 1. J 30. O. h. t. 


. what he learn'd, and was paid accordingly 
concerning this Cultom of Protageyas he himſelf thus ſpeaks in” Plate, in the Dialogue that — his Name. My way is 
4s I demand ; if not, I bring him into the , and 
Teaching is worth, and ſo much I receive. 
de anditione, c (350 a 
Demetris. Quum quidam amaret Thondem meretricem, popoſcit ills ingentem pec . 
viſus efſet cam ills cancumbere, liberatus eſt libidine. Ob id mercedem 
Bocchoris ili quantum poſtulaverat Thonis argenti in as numeratum huc at que illuc manu jaftare, 
#ſru. Qunquam Sententiam hanc arguit Lamia iniquitatis. Ne que enim, inquit, 


. Ariſt. Nic. I 9. 

this, when I 
make him de- 
Alexindri. (u) Rectius ſimilem cavillationem 
ab illo inſtitii 1 ju- 
ademit meretrici umlra pecum: « 


(0) N. r Ms Lis. wet (q) N. I. 9.5.4. D licati. (r) Vid: Herod. Eu- 
Ds. © 26g 6 | is 


i. 
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is uncertain, as Fields, Orchards, Vineyards, Ri- 
vers forFiſhing and ſuch like; as a plentiful Pro- 
duce is to the benefit of the Teuant, ſo a bad one 
is to his Loſs : Nor in ſtrictneſs of Juſtice can he 
deſire any of the Rent to be abated by reaſon of 
a Poor Hlarvell, eſpecially fince the Barrenneſs 
of one Year is made up by the Plenty of another; 
for a good Husband is not uſed to Let or Rent 
ſuch things for one Lear only (7). Nor can 
that common Objection take place here, that 
No Body ought to grow rich at another's hoſs : For 
the Landlord might urge the ſame in a plenti- 
ful Year for the raiſing the ent, whom in that 
Caſe the Tenant would have no regard to. For, 
becauſe the Produce is more one Year than a- 
nother, the Land lord had rather be ſure of 
ſuch a Rent, than depend upon the uncertainty 
of the Seaſon: And on the other ſide, the Te- 
want lays out a certainty for the hopes of an 
Uncertain gain, for which, if it fails him, he 
can blame no body but himſe 

Medium propoſed in the Digeſts 1 u) may be 
rightl Ne here, /f the Produce happen to 
periſh by loods or by Birds of Prey, or by the 
inroads of an Enemy, or by a Blight or drought, 
the Land-lord ought to make allowance, and the 
reaſon added is, /eft the Tenant, beſides rhe hſs 
of what Corn he bad ſowed, ſhould be forc'd to pay 
the Rent of the Ground too, and ſo bear a double 
Misfortune. But if the Corn proves bad, and no- 
thing happens more than ordinary, the loſs is 
then the Tenants. Where it appears that this 


Medium conſiſts in a Diviſion of the Miſ- 


chances, to which the Produce is liable, into 
ordinary and extraordinary (w), for if the 


Rent was to be abated for every little loſs, it 


would give continual occaſion for 1mpertinent 
Law-ſuits, And therefore the Rent of Land 
is determin'd according to the Middle Produce, 
computing one Year with another , leſt the 
Farmer upon every little loſs ſhould have occa- 
fion to complain; and yet tis difficult to lay 
down preciſely how great the loſs ought to be 
for the abatement of the Rent, which may bet- 
ter be left to the diſcretion of an Honeſt Man 
conſidering all Circumſtances, than to the De- 
termination of any general Rule. 
Sometimes a Farmer takes Land upon con- 
dition to pay his Zand-/ord the whole Produce 
of it, deducting firſt the value of his Labour. 
And here the Farmer is, as it were, an Hirelim, 
and if the Year prove Barren, che loſs is to the 
Land-lwd only. | 
If the Tenant ſhould by any Accident have 
the Uſe of the Land intercepted, and the 
Landl lord ſhould, in the mean time, let it to a- 
nother, or reap the Profit himſelf, which o- 
therwiſe would be due to the Tenant; what- 
ſoever Gain he makes of it, he ought 
to refund it to the firſt Tenant, or elſe to 


* — — ks "F-- 


elf. However that J. 


receive ic in part of payment for the 

Hither — rea the Law in — x) 
lating to Phyſicians; who, if they took care of 
their Patient, according to the Direction 4 
publick Book, were not anſwerable, if he dyed, 
der their Hands; but if they acted again thoſ 
Directions, they were tryed for their Lives = 
Alexander de Rhodes (EJ relates that in he 
Kingdom of 7 unguin, they agree with the ph 
ſician for a certain rate at the beginning ofthe 
diſtemper, but which he does not recelye till 
he makes his Cure; and if the Patient miſcat 
ties, he has nothing for his pains; by this 
means they think 'to quicken the diligence of 
the Phyſician. The ſame Author tells us of: 
Phyſician, who being conſulted and bargain; 
for his fee, ſaid, that were the Patient 4 Hun 
Man, he would not Cure him , under 4 105 
Scudi, bur fince be was Old, he would be th. 
rented with 20, becauſe the Life be ſhouldre. 
ore was not likely to laſt hong. 

IV. But if my Labour, ſuppoſe in a journe 
can be ſerviceable to many, and I am hired 6 
one Perſon, to the full value, can 7 exa7 Fl 
ſame Price from others alſo ? Grottus (4) isof 
Opinion I may, if the Law of the Land does 
not interpoſe; for it has no relation to the 
Contract which I made with the fiſt : 
Nor is my Labour the leis valuable to him by 
being ſerviceable to others alſo. However ſuch 
a Contract as this does not ſeem agreeable to E. 

uity and Good-Nature, tho? perhaps it is not 

rictly unjuſt. For when one Man alone has 
paid for the whole Labour, if it can do ſervice 
to others alſo, without being the more painful 
to the Performer; in reſpect of them, it ought 
to be rankt among thoſe favours, which are of 
no expence to the Doer,and are yet beneficial io 
the Receiver. But yet ſince "ts hard that the 
ficſt Contractor ſhou'd bear the whole of the 
burden, it is but reaſonable, that the others 
ſhou'd contribute ' to him their proportion. 
Thus if I hire a Ship to my ſelf, the Owner 
cannot take in others without my leave; and if 
I am diſpos d to admit of it, the Advantage re- 
dounds to me only. 

But yet in Arts and Sciences, which te- 
ceive a value from the ſcarcity of ſuch as un- 
derſtand them, the whole price may be 
fairly demanded of each, tho' the ſame Trou- 
ble wou'd inform many ; for ſuch ſort of Arts, 
the more common they are made, the Cheaper 
they grow : And therefore tho' my Labour be 
never the greater to me by being apply d to ma- 
ny, yet I can demand a Price, upon Conſidera- 
tion that my Knowledge will be the leſs worth 
the more it is communicated. Some indeec 
are not willing that the Salary, which a Man 
receives for teaching the Liberal Sciences 
ſhou'd come under the denomination of Hu- 


ct k. 16. 8. 4 D (u) L. 1. S. 2 D h.t. 


deR n when an immederate Gain ir mot baer from lum. ( 
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#» becauſe Learning cannot be Sold for Money; 
— they are for making this, one of chat 
Contracts which want a Name, reduce- 
able to the 47h General Head, Mort for Goods 
(6). Be it as it will, it ſeems to have this in 
Common with Hiring of Labour, that the 
Honeſty and Indultry of the ny only, and 
not the Event is to be regarded; fo that altho* 
ones Labour happens to be 1n vain, yet the 
Salary agreed 2 may be demanded (c). 
Aſcbines acted directly counter to this ſort 
of Contract, for he gave people money to come 


and hear him (4): And ſo did the pompous 


and Ambitious Rhetoricians at Rome, who by 
Intreaties and Entertainments did what they 
cou d to get themſelves Auditors. Socrates did 
not demand money of his Auditors, but won- 
dred, that a Man prefeſſing himſelf to be 4 
Teacher of Yertue ſhould mſiſt upon ſo mean 
a Reward, and nut rather leo upon himſelf © 
to be the greateſt Gainer, in having procur'd 
a goed Friend; that ſuch a Man ought not to 
Fear leſt he whom he had made Good and Ho- 
neſt, ſhould forget to be Grateful to his Be- 
ne facror (c). | | 


——_— 


in Lucian. de mercede conduct. 

(e] Mercedem appelias? Quid enim ſcio? (ulpa decentis 
Scilicet arguitur, quod Ita in parte mamills 

Nil ſalit Arcadico juveni. Juv. Sat. 7. 


lent and powerful 
Tim. 2. p. m. 293. Tue Speec 


an regno lügen geſtis Pars. Ult. p. m 57. (d) Vid. Diog. Laern. (e) Vid. Xenoph. Aponnem. L. 1. 


t 1. D De extrars, een Vid. Sen. de brnef. L. 6. C. 11. How poor School-Maſters are often cheated of their wages is 
d 


| Pay, Sir, for what? The Scholar knows no more 
fix Months end, than what he knew before. 
hr, the Dance is ſtill the ſame, 
Maſter bears the blame. 


8 
| Taughr or unta 
Yer itill the wr 


Sometimes that which Pliny mentions of the Tarandus or Buff, N H L. 8. C. 34. may be applyed ; when he appears in his own 
Genuine complexion, he is like an Aſs. Ils an excellent Mafler that can make 4 Fool wiſe, Eurip. Hipp Coron. 
for any Diſcipline. Lib. Decl 29. Tho ſometimes that may be reply'd which Lucian mentions in Hermetims. 
en which Aureng-Zebe the Great Mogul made to his Tutor, is worth obſerving, Vid. Bernier de reb ut 


ature 15 tov vo- 
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T5 E Loan of a ( * ) Conſumable Commudity is 
founded upon this Condition, that the 
ſame Quantity and Quality be return'd in 
kind (F). Things thus lent are call'd conſ#- 
mable (g), becauſe they are cenſum d and pe- 


riſh in the Uſe; And therefore 'tis enough if 


the ſame ſort of Things, tho' not the ſelf ſame 
Individuals be return d. The (H) Loan of a conſu- 
mable Commodity differs from the () Loan of any 
other Thing not conſamable, and from the (+) Dſe 
of a Thing Jet out to bire, in this reſpect. In 
the two latter, the ſelf ſame numerical Thing 
that was lent, or let out is to be reſtord, and no 
other, without the Conſent of the Creditor : 
And that, not only becauſe the Value of ſuch 
fort of Things is not always capable of being 
exactly adjuſted, but becauſe it was expreſly the 
Condition of the Loan, or Letting Whereas 
in the Loan of a Conſumable Commodity; if, for 


example, my Neighbour borrows a Buſhel of 


Wheat, and returns me another Buſhel of the 
ſame Goodneſs, 1 am ſuppos'd to have receiv'd 
my own, N | 
; Theſe Conſumable Commodities are ſaid to 
conliſt of Number, Weight and Meaſure, as be- 
ing thereby determin'd and ſpecified ; whereas 
other Things have their Quantities determin'd 
by Nature. And therefore Conſumable Com. 
"ies are peculiarly term'd Quantities : But 
things which don't come under this ſort 
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Of the Loan of a Conſumable Commodity. 


the very ſame in Secte. 


VII. 


of Loan are called Species, And here we muſt 
obſerve, that, v.g. Oxen are not therefore a 
Conſumable Commodity becauſe 50, or 100 of 
them may be ſold by Tale; for the Number, in 
that caſe, does not ſpecify them, but only de- 
notes the Quantity of the Speczes (8 * 

II. The Uſe of theſe Conſumable Commodi. 
ties is either ordinary, or extraordinary. The 
latter is when a Man borrows to make an 
Appearance of being better provided than 


really he is; for ſometimes tis of great Im. 


rtance to be thought rich; as if a Man, 
in order to gain upon the Affections of his 
Miftriſs , ſhould borrow a Sum of Money and 
ſhew it for his own: in this caſe, the Mo- 
ney 1s not taken up as a Conſumable Com- 
modity, nor is the Borrower ever Owner 
of it, and therefore he ought to return 
But the Oramary 
Uſe of ſuch Things conſiſts in the Loſs of 
them; or in other words, I can't directly a 
ply them to my Uſe, unleſs they be conſum 4 
and ſo become loſt to me. This 1s plain 1n 
Corn, Wine and other things that turn to Nou- 
riſhment ; And Money it ſelf I can't make 
uſe of in buying Neceſſaries, and paying Debts, 
unleſs I part with it: So that altho' the Sub- 
ſtance of the Money remains, yet as to me it 
is utterly loſt, And therefore when ſuch things 
as theſe, to the end they may be put to their 


th 
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nh") Res fumgibilis. (f) L. 3+ O. de reb credit. (g) Vocanter res, 
liar 


un, ideo, quia quedlibet ex te genere vice alterins ita t 


aſen. 


aalitate & funttione in mut us. 


— 


mutus dantur, fangibiles, ſeu que funftionem in ſus gener: 


, ſets alterius vicem ſubit , ut qui 


| | ex codem genere, eadem — 
- Juan itate receperit, idem recepiſſe cenſeatur. () Mutuum, (*) Commudatum. (f) Locatum ) Add. Jac. di- 
or 
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ordinary Uſe, are made over to another, not 
with a Deſign to barter, but with a Deſign to 
have the ſame return'd again; ſince the Spectes, 
that was deliver'd, muſt be conſam'd, the Reſti- 
tution muſt neceſſarily be made in the ſame 
kind. | 

III. Money, (which commonly goes by Num- 
ber, or Counting, ) Gold and Silver in Bullion, 
Bread, Oc. (which paſſes by Weight) Corn, 
Salt, Wine, Beer, Oil, Oc. (which are ſpe- 
cified by Meaſure) and, in general, all ſorts of 
Proviſion, as Fleſh, Eggs, Milk, and even en- 
tire Animals, conſidered as Proviſion, come 
under the Name of Conſumable Commodities (1). 
For ſuppoſe I am to make an Entertainment, 
and have not Proviſion enough at Home, or 
Money to buy it ; I may borrow of wy Neigh- 
bour, not only Eggs and Fleſh, but Fiſh, Lobſters, 

Hares, Hens, Geele, and even Sheep and Calves, 

upon Condition to repay him again in kind (#). 

Fair Paper may likewiſe be brought under the 
ſame Denomination, as * conſum d in the 
Uſe; for Paper, once ſeribled upon, is loſt for 
any other Writing. In ſhort, under this De- 
nomination may be reduc'd any ſort of Com- 
modity, which can he determin'd by any certain, 
Meaſure, and which, (if after it has been ap- 
© ply'd to its genuine and principal Uſe, it cannot 
b intirely reſtor'd again to its former Condi- 
tion,] is capable of being repaid in kind. 
For ſuch ſort of things altho' they are generally 
the Matter of Sale, yet ſometimes happen to 
be borrow'd. As if v.g. I ſhould procure a 
certain Quantity of Cloth for my own Uſe, 
and ſhould let a Friend, who has immediate 
Occaſion for ſome of the ſame fort, and has 
not wherewithal to buy it, make uſe of it, upon 
Condition to return me as much and as good of 
the ſame kind. 

IV. And this Contract is perform'd not only 
expreſly, but ſometimes tacitly : As ſuppoſe I 
ſhonld pay a Man Money by miſtake, which I 
did not owe; or ſhould give a Man Money for 
ſome Reaſon which afterwards does not appear ; 
in this caſe the Roman Law admits of an (“) 
Acrion for Money pad where not due, and for 

| ſome Reaſon which does not appear. For ſince 
ſuch Money was not paid as a Gift, but as a 
Debt, or for the procuring an Equivalent, and 
et the Receiver became Maſter of it; it is the 

ame Thing as if it had been borrowed, and 
may be demanded back as ſuch. And there- 
fore the Foundation of theſe Actions may not 
improperly be call'd a Tacit Borrowing (1). Thus 
Mauritius the Emperor having given Childeber: 
the French King Money to drive the Lombards 
out of /taly, after he had made Peace with 


ſick ; whereof the former conſiſts in the certain 


or lighter (for the Change in Money is gene. 


nnn! 
them demanded it back; Chilaebert indeed would 
not ſo much as vouchſafe him an Anſwer 1 ; 
that was becauſe he was more powerful thi 


juſt (n). 

V. Some Years ago Sa/maſins and fome Ci. 
lians had a Diſpute, /hether the Loan of ; Gn 
ſumable Commodity was an Alienation ? No, 
is plain, ſince the ordinary Uſe of ſuch this 
conſiſts in the Conſumption of them, the ah 
be made over to the Receiver, with full Poye, 
to diſpoſe of them as he pleaſes ; which cant 
be done without inveſting the Property in hin 
But becauſe the Creditor gives in order to . 
ceive back, and the Debzor receives in org 
to refund; therefore neither is the Eſlate of 
the one leſſen d, or the Eſtate of the other in. 
creas'd by it. Unleſs the Creditor may be ta. 
ther thought a Loſer, having only an Avon 
againſt the Debzor's Perſon in lieu of his Mo. 
ney, which, by reaſon of the Trouble and Un. 
certainty attending it, may be reckond leſz 
worth than the Money it ſelf. And henceit is 
that as Debts, due to any Man, are look'd upon 
as Part of his Fortune: ſo a Man is ſuppos d to 
be worth only ſo much as remains to him after 
his Debts are paid. And he that owes more 
than his Eſtate comes to, may fairly be ſaid to 
be worth leſs than nothing( =). In a word, 
he that lends Money does — alienate it, yet 
ſo as neither to leſſen his own Eſtate, nor to 
add to that of his Debtor, 

VI. It is a Queſtion of greater Moment, Mie. 
ther, if a Change happens in the Money, between 
the Borrowing and the Payment, regard muſt be 
had to the Value of Money, as it was at the time of 
Borrowing, or as it is now at the time of Pay. 
ment? Here moſt think fit to diſtinguiſh between 
the intrinſic Goodneſs of Money and theextrin- 


> unwcs + © &V <9 
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— of ſuch, or ſuch a Metal: the latter in 
the publick Rate, or Value impos d by the Ma- 
giſtrate. If the Change happen in the intrin- 
/ick Value, as ſuppoſe the Metal becomes baſer 


rally for the worſe) then they think the Money 
ought to be reduc'd to the Value it bofe at the 
time of Borrowing. For this Contract obliges 
not only to reſtore the ſame Thing in kind, but 
in Goodneſs alſo; indeed otherwiſe the ſame 
Quantity would not be reſtor'd. And chere. 
fore, if for Example, in Money newly coin d 
a fourth Part of the iutrinſict Goodneſs be 
wanting, for 100/. lent in old Money I ought 
to receive 125. in the new. In like manner 
if I lend another 100/., half of which is per- 
fectly alloy; I ought to receive only 50ʃ., 
when the Baſeneſs of the Coin is redreſs d. For 


(i) Vid. l. 2. s. 1. D. deveb. 
non ſecut a. J) Which is or 
* way we may e out of Plutarch, why the Gnoſſians uſed to tak 
* haps, that the Creditor might evade the Law againſt Uſury. For 
© he would have an Action of Robery againſt him. Queſt. Gree. 

(n) To this Pur 
Money borrow'd is called 5 alienum, another 
receiv'd it upon Condition to 
that I have is my own, 


cred. (k) Add.Plin. Nat. Hiſt. l. 9 c. . (*) Condifio indebiti, c cendictis cauſa dats cau/s 
— calle by the Civili ens . ("2 8 cauſa dats cau/ 
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poſe was that Saying of Cæſar s. that he wanted 2 500 H S. to be worth nothing. A 
N not that Pr of ir, but ber 
return as much. On the other fide, he, who is out of Debt, may ſay Mev ſum diver in ere, the Money 


— nn 


( m ) Paul Warnefrid. de geſt. Longobard. By the 
forcibly the Money which borrowed at Intereſt. Per- 


the Debtor refuſe paying Uſe for what he thus cook 2w4y, 


ae bello civil. I. 2. Hence 


erſon borrowing has not the auſe he 


tho! 
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tho' it be in the Breaſt of the Government to 
Raiſe or Lower the Value of Money, yet if the 
Extriaſick Valuation, differs very much from 
the /ntrin/ic> Goodneſs of the Coin, ( fince re- 
d muſt be had to Forreigners, unleſs we 
would reduce our Commerce with them to 
are Bartering,) the Price of Commodities will 
I. Determin' rather by the /ntrin/ick Good- 
neſs,than the Extrinſicł Value and Denominati- 
on of it. For ſuppoſing the — diminiſh'd a 
4b part, we ſhould give a 125 J. for that which 
we us d to pay but a 100 J. And therefore if a 
Man ſhould pay me an Old Debt of 100 J. in fo 
much New Money, he would really pay me a 
405 Part too little. | 
VII. But if, without any alteration in the in- 
trinſickGoodneſs,the ex7rmick value ſhould riſe 
or tall; then regard ought to be had to the Value 
of the Money, as it was at the time of Contract, 
and the increaſe or decreaſe of it ought to be at 
the Gain or Loſs of the Debtor. For _—_— 
ifI ſhould lend 100 Cuzreas in Specie, when 
they go for 26 5, and afterwards they ſhould riſe 
to 305, I can't demand more then 26 5, the 
Cues, if my Debt be payed in Silver; and if 
Payment be made in Cuincas I muſt deduct 
45. from each, and ſo receive not much more 
than 86 Cuineas in Specie. 


And on the other hand, if they ſink to 22 5. 


and my payment be made in Silver: I can demand 
26 f. for every Cainea. But if I be paid in Cur- 
rea I ought to have an Addition of 4. f. to each, 
and ſo to receive above 118 Cuincas in Specie. 

But yet this does not clear the buſineſs, for 
2painſt the * Determination, the Creditor 
may make his exceptions, for had he kept his 
Cuneas, the increaſe had been to him; which 
be be now forced to loſe, another makes a 
Gain at his Loſs : And the ſame Plea may the 
Debtor have in Bar of the latter. 

And therefore we muſt enquire further, 1/7. 
Whether any certain ſort of Money was lent, 
v. C. Cuneas in Specie, upon Condition that 
ſo many ſhould be return'd in Specie, and in no 
other Money ; or 24ly, Whether they were 
pad 23 Common current Money; or zaly, 
Whether all the Money of the Nation, or 
4 oygonly that Particular Species has undergone 
Change. In the / Caſe, without Diſpute 
me Number of Cuineas is to be return'd. In 
the 24. the former Deciſion takes place, and 
therefore the Value of Guineas in ſuch a Loan 
mult be referr'd to ſome other Species as a 
1 ard; v. g. ſo many Guineas of 26 s. The 

= where the Change affects the whole 

Jof the Money, in Compariſon of the Plen- 
or Scarcity of other things, may be Deter- 
and from what has been ſaid in Chap. 1. S. 
„ alcho it hardly ever happens in Fact, that 


this general Change in the Money affects 
the Payment of an Old Debt. As for the 416 
Caſe, when the Value of any bne Species riſes 
without any /ntrinfick Alteration, all the o- 
ther Money mult needs have been debas d. Thus 
v. g. when Guineas roſe from 26 f. to 30 5. 
It was a ſign that the Silver Monty in its Ju. 
trinſick Value was grown worſe. And there- 
fore in this Caſe, it Guimees were lent in Spe 
cie, and the Payment be made in Silver, Cui- 
meas ought not to be valued as lent at 26's. 
but at 30 5. But if Common Money was lent, 
the Debror gets the Advantage of the Riſe, un- 
leſs the largeneſs of the Sum, ar the enormity 
of the Change may plead for ſome Conſidera- 
tion in behalf of the Cred!tor. 0 
As for other Conſumable Commodities, pro- 
vided they be return d at the Time and Place ap- 
2 tis little regarded whether their Price 
as Riſen or Fallen; but the Advantage of the 
Riſe, and the Loſs of the fall belongs to the Ce- 
ditor, unleſs they had agreed about it otherwiſe. 
But when the Debtor is backward in his 
Payment, and the Price in the mean time hap- 
pens to be altered, the Roman Lawyers (0) 
are ata loſs to what time or place the Valua- 
tion ought to be aſſign d; it ſeems moſt reaſon- 
able that it be adjuſted according to the Time 
and Place of Payment. But if it be thro' the 
Debtor's Fault that the Payment is protrated: 
and the Price in the mean time alters, it ought 
to be to his Loſs (). | 
VIII I betber Ulury, which is generally 
given for the Loan of Money, be r t to 
the Natural and Divine Law ? is a Queſtion 


old Hebrews explain the Divine Law (r), re- 
lating to Uſury, Selden (3) gives a large ac- 
count; viz. they thought it was unlawful not 
only to receive but even to give Vſury ; and 
that the very Scrivners, Notaries, Witneſ: 
ſes, and Procurers of ſuch Bargains contracted 
a Guilt, However the Money of Orphans was 
allowed to be put out at /nztere/t to a Rich Man, 
provided he gave the Gain to the Orphan, but 
bore the Loſs himſelf. | 

Now they had two ſorts of Jury, the one 
was () Uſury properly ſo call d, which was cove- 
nanted for, and received at the beginning ordu- 
ring the Contract; And this was ſuppos'd for- 
bidden by the Divine Law : The other was call'd 
( +) The Reſemblance of Ag and was forbid- 
den only by the Decrees of the Elders. | 

A Man was Guilty of Jiny pro 2 ſo call a, 
not only when he receivd back a Conſumable 
Commodity with Increaſe, but if by reaſon of 
ſuch a Loan, he lived in another's Houſe Gratis 
till he was paid; or gave leſs Rent for it, than 
otherwiſe be would have donz; or if he re 


q 


a Book a tO be Canvait the more nicely becauſe moſt 


(0) Inſtance in Wine, L. 22- D. de reb. cred. (p) 444, 3 D. de condict, Triticaris. L. 3. D. de es quod 
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are not of the Perſians Opinion, Ws, ( ws pl. relates 


borrowing , their Sins,give the 14 Place to Lying, but the firſt to Brrrowing, becauſe it often that 
FFP 
| ws E. 25, 37 , 23, 19. (86 . ; e. | 
(UII) PAR L e the dufof Uſury, Ft EE a me ; 
E | ceived. 


that has been warmly debated, (2). How the 
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ceived any Emolument from a Pawn leſt with 
him upon Account of the Debt. And yet a 
Man never ſuffer'd in their Courts for receiv- 
ing Uſury , as was uſual for the Violation of 
pos Divine Laws, but was oblig'd to Reſtitu- 
tion only. But if the Jurer himſelf was Dead, 
his Heirs were not ſo much as oblig'd to that; 
for they did not refund Money, or any 
other Conſumable Commodity , but only Plate 
Cloaths, Inſtruments , Cattle and ſuch lik 
which had been received upon that ſcore. An 
this was done in Honour of the Deceas'd, and 
out of Reſpe& to his Memory, and that too 
only if it appear'd that he repented of it, 
and had Thoughts of making Reſtitution be- 
fore he Died; for otherwiſe the Heirs were not 
oblig'd to refund at all. Beſides, Private Men 
were not permitted ſo much as to receive a 
ſmall preſent from their Deb/or, while he con- 
tinued ſuch ; the Lawyers indeed might, for 
they were preſum'd by no means willing to 
Violate the Precept againſt U/wry , but to re- 
ceive it purely as a Gift and not as Intereſt. 
By that which they called the Reſemblance of 
Uſury they were forbidden to receive any Pro- 
tor acknowledgement of the Kindnels, (altho' 
utterly beſide the Contract, and after the Ex- 
iration of it,) except the Payment of the 
— be fore the time appointed. And this 
again they divided into two ſorts; 1% One, 
which related to the difference of the Time, in 
which ſomething was perform'd by the Debtor, 
to the Profit and Advantage of the Creditor: 
The other, which related to the different man. 
ner of Contract. | | | 
The former they again divided into Autece- 
dent and Conſequent. By That they under- 
ſtood whatſoever a Man, deſigning to borrow, 
ave.tothe Perſon, upon whom he had this de- 
= in hopes to bring him to it the more eaſily. 
By T bis whatſoever the Debtor after the re- 
cept of the Loan beſtowed upon the Creditor 


in order to prolong the Time of Payment. Nay 


they would not ſo much as allow the Common 
Offices of Humanity to be perform'd by the 
Debtor to the Creator, unleſs what was us'd 
to paſs between them before the Loan. 

The Latter ſort was thought to have Regard 
to ſuch a Contract as this; ſays the Seller, if 
you buy to day, you ſhall have it for 
90 J. but if you put it off till to morrow 
you ſhall pay 100 / Here the delay, toge- 
ther with the increaſe of the Price, ſeems to 
intimate, that 10 l is to be paid as Uſe. In 
this Caſe the Law did not oblige to a Reſtitution, 
nor did there lie an Action againſt the Party 
in the Civil Court: Yet he who offended a- 
gainſt theſe Decrees of the Elders, was liable 


ſury be 


to Corporal Puniſhment. He likewile tha; 
receiv d a Farm in pledge, was nor allou d 
to let the ſame to the Owner lor Kent, jg; 
that lookt like C/ary. 

But the ſe obtain'd only between Hcbyen 
and Hebrew ; of a Gentile they might uu. 
fully demand Uſ/ury, from Deus. 23. 20. Nay 
they thought themſelves commanded to do jt, j1 
order to drain them of their Riches, and bes. 
ken thoſe Nations, which God had othery;;; 
deſtin'd to Deſtruction. Yet Leo of Moaena(;| 
ſays, That Text is to be underſtood of the jyes 
Natow only, that divelt in Canaan : and ny, 
the other Gentiles ; of whom it was not a 
to receive Ulury. Hut yet that many, by rea/o 
of the Miſeries of a lang Captivity, and their 
Lands being with-holden from them, and fir want 
of a better way of getting a Livelihood, bad d. 
generated from the 1 of their Forefablers 
But he proteſts that to be falſe, which ſome 
ſpread abroad, That the Jews every Day tak: an 
Oath to db what they can to cheat the Ch rilluns 
and, he ſays, it was invented to render then 
odtous. | | 

IX. Let us now conſider, whether whit has 
been thus punctually obſerv'd among the Jeu, 
be the Dictate of the Law of Nature; or the 
poſitive Law of God;and that not peculiarly cal. 
culated for the Jews, but for all Nations. As 
for what has been added by the _ Elders, 
'us plain, that is altogether politive, and in. 
poled only to prevent Cavils, which deſigning 


Men had found out to evade the force of the 


Law. But in general, our Opinion cf U/uy 13 
this ; provided it does not oppreſs and grind the 
Poor, but anſwers the Advantage which we 
our ſelves might have made, or which the 
Debtor does actually make of our Money, (clye- 
cially if he borrows not out of Neceſſity, but 
in order to make a Gain of it,) the Law agaiult 
it is neither that of Nature, nor that of God 
univerſally obliging all Nations; but a poſiure 
Law to the Jews only, founded upon reafons 
in a manner purely politick. And it was ge. 
nerally the Opinion of the Rabbins themlelves 
(), that Cſury was neither Theft, nor agaiaſt 
the Law of Nature, as being founded upon 
Conſent and free Contract. 

But the ſame may be evidently proved from 
Reaſon ; for tho' the Fews were by the divine 
Precept 2 together in a cloſer tie of Amity 
than ordinary, yet they were oblig'd to cxer- 
ciſe towards others all the common Duties 0 
the Law of Nature(w). And therefore if U- 
againſt the Law of Nature, I don t ſee 
how the God of Holineſs could _ that 
Nation, which he had peculiarly ſanctified, in 
the Practice of it, and in a manner cha!g* 


— 


[t) De Ritibus Hebraicit, p. c. 3. 
Cenſured by Fwvenal, Sat. 14. 
Non monſtrare uiat, eadem niſi ſacra colent;, 


N ſitum ad fontem ſolo; deaucere rverper, 


() As Selden in the aforecited Place informs us. 


() And therefore they are dclervs) 


Ask them the Road, and they ſhall point you wrong, 


Becauſe you do not to their Tribe belong 
They'll not betray a Spring to quench your Thirſt. 
nlefs you ſhew them Circumciſion firſt. 


U Mr. Dryden 


Na. 
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violate a Precept of the Law of Na- 
_ 1 pre judice of theſe who had never in- 
1 -1f indeed that Paſſage in Deut. 23. 
jur'd them ; f 
ought to be expounded not of the Canaanites 
only, but of any other Nation. 
There ſeem to be ſeveral good reaſons why 
ſuch a Law againſt Jury ſhould more eſpecially 
obtain amongſt the 7ews. The firff may be 
uken from the Genius of the People; for they 
were as much addicted to the ſcraping up of 
Riches then, as now; in which they thoughr 
their greateſt happineſs to conſiſt. And there- 
fore, that their thirſt after riches might not 
tend to the Oppreſſion of the Poor, God ſeems 
to have provided by this Law. But yet leaſt 
too great a Violence ſhould be offer'd to their 
Inclinations, he permitted them to uſe greater 
Liberty among Strangers. 

Belides , the at Com 
wealth required ſuch a Law. For'tis evident, 
Moſes delign'd to have it Democratical, (for 
ſuch a State may admit of a Chief at the Head 
of it) and nothing contributes more to this 
than to preſerve, as much as poſſible, an Equa- 
lity of riches amongſt the Members; and to 
ibis end, were the Laws of Jubilee and e- 
miſhon inſtituted, and thoſe againſt alienating 
Land for ever (x). f „ 

And the very Condition of thoſe times fur- 
niſhes vs with another reaſon for the Law a- 
gainſt Uſury. For that Nation had then a more 
plain way of Trading, which conſiſted in Paſture 
and Hubandry, or Manufaftures ; Merchandiſe 
was {imple and moderate, the Secrets of Trade 
and Navigation being not known to them; and, 
in ſuch a State, no one borrows but when he js 
preſs d with Neceſſity. And therefore Deut. 28. 
12. it is mention'd as an Argument of the 

teſt happineſs; Thou ſhalt lend unto many 
ations, and thou ſhalt net borrow (y). Since the 
Gains, in ſuch a caſe, could not but be ver 
ſmall, the leaſt Vſury imaginable muſt needs be 
very burthenſome. 2 where the Money 
borrow d is laid out upon the Neceſſaries of 


ture, 


Life, it will be next to impoſſible ever to re- 


coverit; for how can your Labour be able to 
bring you out of Debt, when it was not ſuffici- 
ent to ſupport you from Borrowing (2)? 
Grotins (4) brings this as one reaſon among 
others of the Law in Deut. 23.19. That the 
chief riches of. the Jews lay in Husbandry and 


8 


Conſtitution of that Common- 


Money, whereas moſt of the neighbouring Nations 
made vaſt returns by Merchandiſe : ad there. 
fore Uſury was allowed the Jews in their dealings 
with them , which, with very foe reaſon , Was 
forbid to be taken of one another, for Uſury laid 
upon Husbandmen is every where oppreſſive. Be. 
ſides, Moſes endeavour'd by that Law to en- 
dear them to one another; and they had the 
more frequent occaſion to put it in Practice 
becauſe then only ſmall Sums were borrowed, 
and thoſe too by the meaner ſort, and ſuch as 
ſtrugled with Want and Poverty, From hence 
Phil Fudeus (b) inforces the exerciſe of Cha. 
rity and Liberality among Fellow. ſubjects: 
Which Vertue the great Zegillator has indeed 
eſtabliſhed by ſeveral other Laws (c). 

But now Money 1s borrow'd for other Ends, 
vis. in order to increaſe and improve ones 
Wealth. When a Man borrows for this Pur- 

ſe, why ſhould another lend for nothing? 
Nay 'tis an unreaſonable thing, when you vaſtly 
improve your Fortune with my Monty, not to 
admit me into ſome Share of the Gain: For I, in 
the mean time, am debarr'd from making that 
Advantage which I might otherwiſe have ex- 
an by applying it to my own Uſe, Beſides, 

have parted with ſomething valuable, which 
ought therefore to be conſider d; for in lieu of 


my 22 I have only an Action againſt your 


Perſon, which can't be proſecuted without ſome 
trouble (4). It may alſo happen by ſome Ac- 
cident or other, that my Debt may be loſt (e). 
Nay ſometimes the Debtor muſt be courted and 
careſs'd, that it be not loſt: And ſome borrow 
on purpoſe to make their Creditors dependent 
on them. As the Mareſchal de Recheliare 
when he was tax'd by Lewis XIII. with taking 
Part with the Duke of Mayenne, pleaded in ex- 
cuſe that He did not follow the Duke but his Mo- 
ney : For his Debt would be but in a deſperate Con. 
inn if he did not flick choſe to bis Debtor 45 ). 
Beſides it is not ſeldom, that we lend to Perſons 
who are uttetly unable to pay (g). es 
And therefore ſome are of Opinion, that it 
would be for the Advantage of the Publick, to 
allow none but Merchants to take up Money at 
Uſe; for this would make the Poor induſtrious 
and force them to Frugality, who ſome of 


them are not afraid to pay Intereſt for Money 


to maintain their Extravagancies. And mo- 
nied Men, rather than let their Money lie dead, 


* W 


(2) Ls 14,31. Dent. 15. 2. Add. Num 36. Which the Law of Solon reſembles, That an Heireſs 
Kinfman by the Father's Add. Deu. f. 7,8. (2)! Upon this Account the State of ne was involy 
'dy meang of Uſury , t ir could nor be remedied otherwiſe thes by Solow eirdxd4a3. u ſhaking the Barthes Vid. Plat. Solone, 
— 3 (a) Ad Lucam. c. 6. v. 35. 3 e 
, 40,27. 23. 4, 5, 11,12. Lev. 10, 13, 33 23-22. 25. 6,10, 11, 35, 36, 37, 19 XC. 14. 25,29, 15 
b 5, J, 11. 23. 2,23. 24. 10, 1, 12,13, 755 8 = 3 (4) For every Body does not conſider that of 19 
| | Br Judex petit Of petit Patronus: by 
Sol uss, cenſes, Sexte, Creditori. 
what I promiſed has made me aſhamed of my Debt; however I may 2void the Cenſure of the Worl 
Find. Olymp. Od. 10-  (f ) Grammond. Hiſt. Gall. I. 4. Diodor Sic. I 19 c. Plut. amen 
. (g) To hom that of Mertie! may be appiyed, J. 1. epiſt. 76. 
Dimidiam dere Lino quam credere totum 
2ui mavult, mavult perdere dimidinm, 
E 2 would 


-.- 
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would either take to Merchandiſe themſelves, 
or would put out theit Money to thoſe that do; 
which would make Trade flouriſh, to the great 


Benefit of the Common-wealth (4). Grozins (i) perty m 


what nice; In Conſumable Commeaities, the p,, 
perty cannot be Diſtinguſſb a from the Uſe ,,1 
therefore the Uſe can't be mad over, but the Pry 

too, and vice verſa. For as the $4. 


is of Opinion that the Legal Intereſt ought to be ſtance of Corn, Wine, and Fl:ſh, periſhes in thr; 
ſlated, _ according to the Gains of the Borrower, of them ; ſo the Money that 7 expend per 1025 


but the Loſs, that thereby accrews to the Lender; 


me, as being remov d out of my Eſtate. 44 


4 in Buying and Selling, and other Contratts, no therefore ſince the Uſe can't be Diſtinguſb 
regard 1s had to what the Receiver may make of from the Thing, nothing ought to be demanded 
the Commodity, but what goes away from the for the Uſe ; it being enough, if the Thing be ic. 


Seller. And, in this caſe, ſo much goes away as fi 


every Man, in his own Calling, might and uſually 
does make of his : Money ; allowance being made 
for Hazaras, which in ſome Caſes are more, in 
other leſs : with whom I ſo far agree that no 
Man can complain if his Debtor makes a valt 
and unexpected Return of his Money: But yet 
there is no doubt but I may demand higher In- 
tereſt of him that makes a very gainful Trade, 
than I can of another who drives a poor one. 

X. The Arguments which are brought a- 
gainſt Uſ/ary, are eaſily anſwer'd. It is urg- 
ed that he Loan of a Conſumable Commodit 

ought to be given Gratis, becauſe the Loan of a 
other Things is ſo. But I Anſwer, that as I 
have a Power of Granting the Uſe of my Goods, 
that are not Conſumable, either Gratis or for 
Rent; whereof the One 1s a Loan, the other 
a Letting : ſo what ſhould hinder me from 
granting the Uſe of my Money alſo either 
Gratis or for a certain Recompence, ? But if 

ou ſhould inſiſt, that ht only 7s a Loan which 
7s lent out Gratis ; the Conſequence would F; 
that Money lent upon Intereſt ought to be call'd 
by ſome other name, and not that it isunlawful. 

Another Objection is, That Money is a Har- 
'ren Thing (k) of no Uſe to Flumane Life, as 
are Chaths, . Cattel, &c. And there- 
fore nothing ought 10 be demanded for the Uſe of it. 
To which I Anſwer, that tho' Money is ſo far 
Barren, as not to 22 its Like; yet aſter 
an Eminent Price has been ſet upon it, by the 
Induſtry of Man it gains a Faculty, which na- 
turally it had not, and becomes Productive of 
thoſe Things, which are both in a Natural 
and Civil Reſpe& Fruitful. And therefore 
Uſury 1s not to be look'd upon as a Natural but 
as a Civil Increaſe (/). Beſides, Money let out 
to /ntereft is not apply d contrary to it's pro- 

r Uſe; for he who Borrows Money does it at 
feaſt for the ſake of Bartering. And Property it 
ſelf was firſt ſettled, with a Deſign that every 
Man's Goods ſhould be immediately Beneficial 
to himſelf; and yet it is nota ainſt 
let out our Goods to another for Renz, 

There is another Objection, which is ſome- 


their Laws, that a Thief 


Nature, to 


ored in And. To this I Anſwer, that indeeg 
the Uſe of a Conſumable Commodity dye, not 
properly differ from its Subſtance ( m), but 
yet it does not therefore follow, that the poy. 
er to make Uſe of it upon an Obligation to re. 
turn the ſame in kind ſome time after, is not 
worth ſomething. Now 'tis a Condition in 
every Loan, that the Thing be not returg' 
till ſome time after; But if I borrow Money for 
ſuch a certain Time, I way lay it out upon o- 
ther Fruitful Commodities, or make a Gain of 
it ſome other Way. And thus ſuppoſe I Bortow 
Provilions, or other Neceſſaries, my Gain con. 
fiſts in this, that I am not neceſſitated to par 
with my Goods upon ill Terms to procure 


Bread: Or, my Money, which muſt otherwiſe - 


have been thus expended, may now be laid 
out to more Advantage. * | 
And here we may Obſerve by the Way, 
what Ari/totle (u] relates of Cypſelus, N. 
having devoted all his Goods 10 the Gods of 
Corinth, be firſt Tear ere the Tenth part of 
them, and ſo for ten Tears together. But in 
ſtri& Juſtice this did not ſatisfie his Vo, un. 
leſs for the Relief of ſuch a raſh One, any 
favourable Interpretation may be allow'd. That 


Saying of Cato in Cicero (o), who thought C. 


ſary as bad as Robbing and Murther, 1s to be 
underſtood only of Extortion ; which reduces 
the Poorer ſort to Extremities, and Admint- 


ſters to the Covetouſneſs of the Rich. Cr 


Anceſtors, ſays the ſame Cato (p), enatted m 
; ſhould be Condenm'd 
to pay Double, but an Ulurer Quadruple. And 
yet he himſelf, if we may believe Plutarch 
(g), did craftily enough Exerciſe that fort of 
Uſury, which we now call Bortomry. Auguſtus 
very juſtly Cenſur'd ſome Roman Gentlemen, 
for taking up Money at low Intereſt, and let- 
ting the KS out at high (r). The ali Ro- 
mans and Greeks ( 5) abhor'd Uſury, as bem 
Burthenſome to the Poor, and the Foundation if 
Suits and Quarrels The Perſians, as being #9 
very far removed from Deceit and Lying: And 
certainly tis Unbecoming a Chriſtian for 
a ſmall Sum to accept of Intereſt from thole, 


(h) a Lud. Septalius, de ratione fatus, I. 2.c. 15. 
(i) Ad Lucam, C. C. V. 35. (K) V Mat. 25. 24. 
Deeds and Bonds and Writings, the Emblems of Covetouſneſs 


(1) Of which however Senecs ſpeaks 


ſeverely enough: I ſe, . Fe 


which deceive our vain Minds. For what are Uſury and Accounts, out 


Names unnaturally 5 _ — for the Pn of Humane Avarice? What are theſe Bills of Contract, theſe Computation, 
ime, this cruel In 


theſe Prices ſer upon Ti tereſt upon Intereſt ? 
they have nothing in them of Solidity, that can be either ſeen or 
L. 7. C. 10. Ariſtetle too is: enoug 

Money it ſelt, and not of that for the ſake of which it was found 
creaſcs it, and is therefore called c for the thi 


1. and 2. D. de Uu. ear. rer. 


uſu con ſumuntur. 


. 


(r ). Suet. in . 2 L. 1, 1. de Bello Civili. 


are all Evils of our own making, and de upon our Selves, 
ld, but are the empty Dram of 6 2 D 
h upon Uſury. The Art ot Uſury, ſays He, is deſervedly odious, for it makes 8 Gain & | 
| out; for the uſe of Moncy 9 — | roy; 1 
Begotten is like the thi Begets in Uſury Money 1s 
r ain is Unnatural. Pol. m Fs x GUT 
m . 


(n) Oe L. 2. C. 1, (0) Of 2. (p) Pere. 


whom 
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(7). The Greeks took an excellent method to 
ſupport their Friends in Diſtreſs : For ſeve- 
a enter'd into a Society, and had a Common 
Cheſt, to which each Contributed a certain 
Sum every Month; and out of this they lent 
Money without Intereſt to any of the Society, 
that ſhould happen to be reduc'd to Neceſſity; 
upon Condition to refund it, if his Circum- 
{ances ſhould ever happen to grow better (). 
NI. In Confirmation of what has been ſaid 
for the Lawfulneſs of Uſury, it is Obſervable 
that thoſe who are againſt it, allow of ſome 
Contracts, which in effect amount to the ſame 
Thing. Thus, ſuppoſe Cazas is furniſh'd with 
Money enough to Buy a Farm, which Seius 
has a Mind to, but wants Money for the Pur- 
chaſe; Caius at the Requeſt of Sis, buys the 
Farm, and kts it to Sezus ; No body can deny but 
that this Contract is Law ful. But if Caius ſhould 
lend Seius the Money to buy it himſelf, and 
eius ſhould pay ſo much for Intereſt as he muſt 
otherwiſe have paid for ent; I don't fee but 
that the Contract would be very Juſt. Nay 


this latter Contract is much more for the 


Advantage of Seius than the former, for 
here he purchaſes the Property of the Farm. 

. Again ſhould any one put his Money into an 
honeſt Man's Hands, upon Condition to be ad- 


mitted into an equal ſhare of the Gain, which 


he ſhould make of it; 


no Man certainly 
would call this Contract Unlawful. 


But in E- 


quity tis the ſame Thing, if inſtead of this 


uncertain Gain, he Bargains for a certain Sum, 
which will never be the leſs Lawful, for being 
called by the Name of Intereſt. 

The Alcoran forbids Uſury, and yet the 
Moers Borrow Money to carry on Trade, and 
allow the Creator half the Gain; but if the 
Principal happen to be loſt, the Debtor re- 
funds that only; but if only part of the 
Principal periſh, the Whole muſt be made up 
out of the Gain of the Remainder. | 
A Mortgage, whereby a Man receives the 
Produce of Land given in Pledge for the Loan 

Money, is acknowledged to be Lawful 


(w): But if no Pledge be given, why may not 


e Creditor receive ſomething anſwerable to 
RI of it (x)? l ; 
rottus (y) re jects the Name of Uſury, but 
allows the $2) us, For, ſays he, 1 ſome 
things which look like Uſury, but are Pats of 
another Nature : as the amends that ought to be 
made a Creditor for the Loſs he is at by being out 
of bis Money, and the regard that ought to be had 


to the Cain he might have made of it ; flill De- - 


duffions being made for Uncertainties and Ac- 
Cidents, and the pains he muſt have taken in the 
Management of it. Thus it is not proper Uſury 
i demand a Conſideration for the Charges be is 


—k»— — . 


which may be reckon'd the + Purc 


37 
whom it is in a manner Charity to relieve 41, who Jends much Money, and provides it on 


ſe ; and for the danger of loſing the Principal, 
2 good Security 2538 Now the In- 
tereſt for Money lent, not to a poor Man, but to 
one that makes a Gain of it, we demand upon 
this very Account, becauſe we are debarred 
from making that Gain of it ;w h ic hotherwiſe 
we might; and becauſe it is worth ſome Conſide- 
ration to have, inſtead of our Money, only an 
Action againſt the Creditor; and certainly tis re- 
ſonable we ſhould be admitted into Part of the 
Gain made of that Money, which we were not 
oblig d to lend, either in Juſtice,or Charity. What 
honeſt Man therefore will quarrel about words? 
And who would not laugh at thoſe who pretend 
they don't take Uſury for their Money, but 
only what they themſelves might have made 
of it? Beſides, this ſupetſtitioùs nicety is not 
at all conſiſtent with the Deerees of the Civil 
Law; for according to them the Jſury is aſcer- 
tain d and agreed upon before hand: And the 
Damages allowed the Creditor, for what he 
might have made of his —; are among 
other Reaſons demanded, for failure of Pay- 
ment at the time appointed, which ought to 
ſtated according to the Loſs ſuſtained , be it 
what it will; but becauſe it would be difficult 
to prove and adjuſt it exactly, it is the re fore ge- 
nerally reduce d to regular /ntereſt (2). ; 
Since therefore tis lawful to demand Dama- 
ges for tardy Payment, or becauſewe loſe by 
not having our Money paid in at the time ap- 
pointed; why may we not bargain for ſomething 
certain before hand, upon conſideration that 
our Money 1s 1n another Man's Power, where- 
as we were not oblig'd for his Benefit to ven- 
ture the Loſs, or to neglect the Gain that might 
be made of it (4)? | 5 
XII. Laſtly, It being evident, that Men 
could not be found who would lend as much 
Money gratis, as humane Neceſſities and Com- 
merce, (as carried on now a-days, among molt 
civiliz d Nations) required; ſeveral Shifts were 
found out and allow d of to evade the Decrees 
of the Canon Law againſt Jury. Among 
bs c of a year- 
Income, where, for ſo much Money, I have 
ſuch an immoveable thing made over to me for 
the Payment of it: Out of which I receive a 
certain Rent for ever, or for ſach a limited, 
or unlimited time, or for Life. And this Ju- 
come may, upon Payment of the Principal, 
ſometimes be redeem?d, ſometimes not. Nay, 
ſometimes if the thing given for Security hap- 
ns to be loſt, the Perſon of the Debtor is re- 
15 nſible for it. But that ſuch a Purchaſe as this 
iffers only in Name and Shew from Uſury, no 
Man is ſo blind as not to ſee (5). [290 
' Nay, in Conſideration of the uſefulneſs of 


moderate Uſury,the Popes themſelves permitted 


4 L. 8. D. i 
the Lex commiſſeria. 


* 
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under a ſpecious Title, Mountains, as they call to a Third ſomething cheaper for ready Monev. 


them, of Piety; that is, they did not allow either For hereby a Man may avoid the Necellity of 
Pledge, or Intereſt to be taken for three &. lent taking up Money at unreaſonable Intere{1, or 
» 


to a poor Man; but for larger Sums Pledges in the mean time, may make ſo much Gain 2 
might be taken for Security, and every Month to be very able to pay the Debt at the time 
ſome ſmall matter paid as Intereſt: and if che appointed. And this is common in aſc (e) 
Pledge were not redeem'd in a Year, it was to It is requilite indeed, that private Men Ihould 
be fold by Auction, and the Remainder, after be hindred by Law from exacting what Intereſt 
Payment of the Debt, reſtor'd to the Owner (c). they pleaſe, and chat it ſhould be fix d at ſuch 2 
Aer much debate, Uſury was allow'd of in certain Rate: Yeta Man may fairly expect ſome. 
Holland, as a Thing beneficial to the State, and thing more, when his Money is lent but for a 
even thoſe who took it were permitted to enter ſhort time (J). i | | 
into holy Orders. The Zzyprian Law (g) did not permit the 
How much the Laws againſt Uſury are eva · Principal io be more than doubled by Uſuy ; 
ded by () 4 Exchange (as they call it) is and allowd the Debtor's Goods to be ſez y 
well known among the Merchants. To which upon, but not his Perſon: Whatever they got 
may be referr'd that ſort of Contract, which by their Labour, or any other juſt Title, were 
is called in Spaniſh, Mohatra (d). When a Man look d upon as their Goods; but as for their 
takes up Goods upon truſt at a high Rate, and Perſons, they belong d only to the Publick, tobe 
immediately ſells them again to his Creditor at diſpos d of in its Service, according ag f 
a low one. Tis more tolerable when Goods were belt qualified for the Duties of War, or 
are bought dear, by reaſon that a long time is Peace. 5 
allow'd for the Payment, and immediately fold | 


_—_ 2 


mn... 


(e) Alex. Seberu: lent kly at 4. per Cent. but gave many poor People Money without Intereſt to bu Land, and wy 
2. to be paid out of the —— A Lamprid. 9 the — arure ( but that — part T ich nothing ark, © 
« without Security) is till iſed in Lombardy ; fo called becauſe formerly molt of the Uſurers in Fraxce were Lombera: and Jews 


| IJ 3 | 
who afterwards were ſo odious as to be expelled the Kingdom. Vd. Hen. Stephan. introdutF. ad apolog. Herodoto, J. i. c. 6, 
( t Cambium Siccum. (d) Vid. — lit. provincial. 8. & ad eam Wendrok. nor. 3. * 775 Olear. itin. Po l.3.c.7, 
( S Leonia Novella 84. (g) Diodor. Sic. I. 1. c. 79. | 
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CHa4?. VHL 
V Partnerſhip. 


 TArrnecrſbip is a Contract by which two, or he that contributed only Labour has no Title 
P more joyn together their Money, Goods, to any Part of the 12770 when they break off 
or Labour, upon Agreement, that the Gain, or Partnerſhip; ſo the other alone, as Owner, is 
Loſs ſhall be divided proportionably between concern'd in the Riſque that the Money is ex. 
them (4). And here, if every Man contributes poſed to; and in ſuch a Partnerſhip as this, not 
equally, each muſt receive an equal Share in the Money it ſelf, but the Riſque that it runs,and 
the Gain, or Loſs: but if they contribute un- the Gain that may be probably expected from it, 
equally, their Shares mult be adjuſted according is compared with the Labour. And therefore 
to the Laws of Geometrical Proportion (i). when the Gain is to be proportion d, we mult 
And the ſame obtains, if two, or more joyn not compare the Labour with the Principal { as 
bour ; or one Labour and the other Money; if, one having contributed Work to the Value 
or each Party both Labour and Money. of 100. and the other 1000/. in Money, the 
II. Upon breaking off the Parinerſbip, if former were to receive only a tenth Part of the 
each Party contributed only Money, tis plain Gain) but to the Riſque and Hazard that the 
upon a Diviſion each muſt receive according to Money is expos'd to, which if computed to 
his Contribution. But if both Money and La- worth 1004. each Party ſhall gain equally. | 
bour was contributed, it muſt be oonſider d after The belt way, in this caſe, is to rate the 
what manner the Collation was made: For when Riſque of the Principal, and the Hopes of the 
Labour is contributed on one ſide, and only the Gain, according to the Intereſt , that is gene- 
Uſe of Money on the other, he who contributed rally given for Money. Suppoſing then this In 
the Money does not admit the other to a Share tereſt to be 67. per Cent. if one Party contri- 
in the Principal; but only to his Proportion of butes Labour worth 60/. and the other 10co/ 
che Gain that might be made of the Money and in Money, they ſhall ſhare equally of the 
Labour joyn'd together. And, in this caſe, as Gain. | 


— nn 


t v l. 1. 20d, * 4. L.66. 5 1. D. pro Sie _ (9) In Partnerſhip the more ü Man contribures the more does be fe. 
a Arift. Nie. l. 8.476. "ie fame en! — t chat in the Digeſts to be explain'd, / 29. D þ. . If it be not mentioned wh# 
Share each Party contributed, they muſt be preſumed to be all equal, | * 
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Bat ſometimes the Labour and Money are fo 
:nterwoven together, as to give him, that con- 
tributed only his Labour, a Share even in the 
Principal; the Labour of the one, and the Mo- 
ney of the other, being in a manner united into 
one Maſs. As when one lays out his Money 
1500 unwrought Commodities, and anotber 
ſpends his Labour in working them up, and 
managing them. Thus if I give a Weaver 100 /. 
to buy Wool, and he makes Cloth of it, com- 
puting his Labour at 100, tis manifeſt, that 
here both of us have an equal Intereſt in the 
Cloth; And, when it is fold, the Money mult 
be equally divided: Nor ought I to ſubſtract 
the Money, that I contributed at firſt, and 
then divide the Remainder with him (&). 

III. Beſides, tis not unjuſt to enter into ſuch 
aPartnerſhip,as that one Party may have a Share 
in the Gain, without being 1n danger of parta- 
king of the Loſs (J). But this is irregular, 
and a mixt Contract of Partnerſhip and /nſa- 
ring: and here an Equality will be obſerv'd, 


if the Zyſuring Party receives a greater Gain 


than the other, 1h Proportion to the Riſque he 
runs in bearing the other harmleſs. But for 
one to partake of the Loſs and not of the Cain, 
is repugnantto the very Nature of Partnerſhip ; 
for no body ever enters into ſuch a Contract, 
but upon the Proſpect ot ſome Advantage (). 
IV. Sometimes People enter into 8 
for all they are worth; in which caſe cac 
Party, according to his Condition and the Laws 
of good Husbandry, may take from the com- 


non Stock as much as is neceſſary for the hand- 


ſome Maintenance of him and hig. But ſince 
few Mens Circumſtances will indute them to 
continue long in ſuch a Partner ſpip as this ( ! 
it would be convenient to agree t firſt, & 


, 
d 


7 


Share of the Gain each ſhill pretend to 7 
breaking off. Where Crom ( © ) obſerves, that 
no „ r ht to be had to what has been 


actual 1 by this, or that Man's Contri- 
butions; but to 2 * might probably ha ve been 
expected from them: For therefore t is that 
many joyn their Stocks together; that each 
may be admitted into a Share of what is Bain d 
by the Goods of others. mum 
Now tho” no Man onght to have hit liberty fo 
far intienched upon, as to be confined to à Part. 
nei ſbip longer than he deſites; yet ſinte a great 
Degree of Fidelity is requir'd among Partners, he 
ought not to break off unſedfonably and to the 
Detriment of others (p), Upon this Point Citero 
j diſcourſes very ſertouſly. 77 is arcounted, lays 
he, a baſe thing to decerv? a Partner in ever ſo 
[mall a matter, and with reaſon : For he 
enters into artnerſhip abes it in hopes of gaining 
to himſe!f an Aſſiſtant. To whom therefore can 
he fiy for Sucrom e from him on whom 
he — ? Thofe Crimes are of the 3 
hue, againſt which there 1s the leaft guard : We 
may defend our ſelves qgainſi the Malice of orhers, 
but to an intimate Friend we lie open For how 
can we provide againſt 4 Partner, whom we 
cannot ſo much as ſuſpef? without violating our 
Duty ? Well therefore did our Anceſtors judge 
him, who deceive his Friend in this Point, 
to be reckoned among ſt the worſt of Villains. 


4 
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„% Compare Groriur, d. 1.3. 24. c1) 
( p) Na. l. 65. 5. 3. &c. D. l. t. ( 


Vid J. 29. f. 1. D. h.t. (m) Vi4.1. 29.5. 2· D. h.t. (n) Jia. l. 70. D. h. t. (0) d. l. 
Pro. Sext. Roſcio. Add. Quintil. decl. 3 20. | 
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Of Contratts that depend upon Chance. 


E come now to ſuch Contracts as de- 
pend upon Chance; where the Parties 
refer themſelves to ſome uncertain Event, and 
ve Security to ſtand to, and to be Determin'd 
Vit. Some of theſe indeed, have no Relation to 
ce, yet moſt of them have; and there- 
tore, wethink fic to Diſcourſe of them all to- 
gether in this place. | 
Theſe Contracts may be either Publick or Pri. 
nale; The Publick, are ſuch as concern either 
ar or Peace. In Peace ſome Nations Determine 
themſelves by Lot in chooling Judges, in aſſign- 
ing Provinces, and in diſpoling of Offices, 
hen the Competitors both in reſpect of their 
Right and their Abilities are Equal; for other- 
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wiſe ſhould one have a better Right, his Right 
might be prejudic'd : Or ſhould another have 
reater Abilities, the Common-wealth might 
Tuffer by it (). In ſuch cafes the Parties are 5 4 
pos'd to enter into Compact to acquieſce with- 
out oomplaint in the Determination of the Lot, 
as having voluntarily ſubmitted to it ( 5). And 
when a Superiour uſes Lots about that which 
he might enjoyn of his own Authority, he is 
ſuppos d to depart from his Right, and of his 
own accord to ſubmit himſelf to their De- 
termination. Bo 
The Deſign of theſe Lots is not to ſearch 
into the hidden Decrees of God, unleſs where 
he poſitively commands it (7), but to put an 
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end to Strifes and Differences (u), or that a 
Perſon , who otherwiſe has Power to decide 
them by his own Authority, may avoid the 

- edium of the Party againſt whom e decrees ; 
and leave no room for a Complaint of the In- 
Juſtice of the Sentence. | 

But in a Controverſy where the Party caſt 
is puniſhable by Law, tis abſurd io apply any 
thing of Chance; for no Man ought to be pu- 
niſh'd, unleſs matter of Fact be evidently prov'd 
againſt him: Whereas a Lot, let it fall out how 
it will, can never be able to undo what has 
been done, & vice verſa; and therefore Lots 
are not capable of adjuſting ſuch matters. But 
when a Multitude are in fault, and 'tis 1nconve- 
nient for them all to ſuffer, then indeed the 
Criminals may be puniſh'd by Lot. 

In Private affairs Lots are of great uſe, 
either in dividing of Inheritances, or confer- 
ring upon One a Benefit, or a Burthen which 
cannot be divided, and yet which Many have 
an equal Title to (w). | 

III. Nor are ſuch PaQts as theſe of leſs uſe 
in War, either when the Iſſue of the whole is 


thrown upon the Event of a Battle between 


both Armies, or between two or more choſen 
out of each fide(x): Or when ſome dan- 
gerous and honourable Poſt is to be aſſign'd, for 
which many are equally qualified (  ). 

Indeed almoſt all folemn Wars, at leaſt after 
all terms of Peace have been rejected, ſeem to 
ſuppoſe an Agreement between both Parties, 
that which ſide ſoe ver ſhall have the good For- 
tune to be Conqueror ſhall have Right to give 
Laws to the vanquiſh'd; and this is the reaſon 
. that no Party can ever urge as an Exception a- 
u_- any treaty that he was forced to it by fear; 
or he who takes the Field, when the Controver- 
ſy may be decided otherwiſe, is ſuppos d to com- 
mit the Deciſion of it to the Sword, and there- 
fore can't complain whatever condition the 
Chance of it impoſes _ him. And this too is 
the reaſon,that when they come to Articles, the 
Parties engag d are preſumed toſtand upon equal 
grounds as tothe juſtice of their Cauſe, and what- 
ever Miſchief has been done on either ſide is for- 
given,as 1 to have been done by Conſent. 
Such a Covenant as this do they enter into, 
who decide their Quarrel by a Duel, and there- 
fore he that kills is not oblig'd to make Satis- 
faction to the others Wife and Children for 
the Loſs ; for they joyn Battle by Agree- 
ment upon this Condition to Kill or to be 
Kill'd. But fince theſe Dacls when under- 
taken by private Men of their own Heads, 
directly chwart the end of Civil Judicature, 
they are deſervedly reſtrain d by ſevere Penal- 
ties. Formerly indeed they were allow d of, 
but abſurdly, and againſt the End of Civil Go- 
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vernment, ) either to clear a Man of 2 Crime 
objected, or to Demonſtrate his Right in Con 
telt (3). Thus heretofore in Germany a point 
of Law whether the Uncle or the Son of the 
der Brother deceas'd ſhould take Place in the 
Father's Inheritance? was abſurdly left to the 
Derecmination of a Duel (4). 

IV. Among theſe Contracts of Chance we may 
reckon (*) Hager, when two differ about 
ſome Future or paſt Event, if not known 00 
either Party; each laying down a certain ple 
to be his, who ſhall happen to be in the right, 
Theſe Wagers ſeem to be Reciprocal Promije; 
and Conditional Bargains ; which are ſo f 
mixt with Chance, as not having their Event 
depending on the Parties. The Riddl indeed 
propos d by Sampſon to his Friends, ſeems rx. 
ther a Sport than a Wager (), it being a con- 
teſt of Wit, whether he could propoſe a Thing 
with greater Obſcurity than they ſhould an. 
{wer with acumen. But his Friends play'd 
foul, in ſolving his Riddle, not by their 
own Ingenuity, as by the Treachery of his 
Wife. Tho' perhaps it was not ſo very fair in 
him, to make a Private Fact, and not ſome Com- 
mon matter the Subject of his Riddle. For it 
is almoſt impoſſible to find out ſuch particular 
Private Facts as thoſe by gueſſing. 

V. All forts of Plays where the Parties con- 
tend for ſomething, carry with them a Cove- 
nant , depending more er leſs upon Chance. 
And the more they admit of Ingenuity, Sleight, 
Cunning or Strength: the leß are they con- 
cern'd in Chance ; and indeed are only ſo fat 
dubious, as the degree of Strength or Dexterity 
is not as yet manifeſt, or, as ſome unforeſeen 
accident may interpoſe (c), or as Human Wit 
and Indultry does not exert it ſelf fo much at 
ſome times as it does at others. Many are de- 
pendent both upon Chance and Skill as Came. 
ing at Cards, and the like; others are entirely 
at the Mercy of Chance, as Dice. None of 
which are Naturally unlawful, ſor it is by 
Conſeat that we engage in them, and each Par- 
ty ventures equall, and plays for things that 
are in his own Diſpoſal. But becauſe the 
Publick is concern'd that no Man ſhould mif- 
ſpend his Eſtate; and a Man may be 600 un- 

one by Gaming, if he Plays high (d) ; at 
leaſt much Time, which is a precious thing 
may be conſumed in it (e), and becauſe it is fre- 
quently the Occaſion of Quarrels (f) and ſere- 
ral other Inconveniencics, it is therefore 
the Buſineſs of the Government to Conil- 
2 0 far Caming — be e 

ow hi ); but generally ng, thobe 
Plays — =, awake, that admit lealt 
Chance, and moſt Ingenuity , and vice 
verſa. Now in all ſorts of Gaming tu 3 
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ſtaoding Rule that no foul Play be made uſe 
of: For they that un in a race are ſuppos'd to 
; Swiftneſs * 27 2 ; to 3 
ior, ed, not by laying on of Hands, 
4 4 ping «4 the Feels of their Adverſaries (h). 
Voie ſeveral ſorts di Gaming, that which 
ve call () Raffiing is, when Many contribute to- 
wards the Purchate of a thing, and then leave it 
to Chance, which One ſhall have the whole. In 
Fhis there are two ſorts of Contracts; for in re- 
ſpelt of him who expoſes his Goods, it is Selling: 
in reſpect of them to whom they are expos d, it 
is calling Lots for them. For, by Agreement, he 
hom Fortune favours is to have the whole, and 
the re{t are to be at the Loſs of what they con- 
tributed. The Rule here is, that the whole of 
the Money contributed ſhould equal, and not ex- 
ceed the Value of the Commodity: And that 
every one of the Contributers ſhould have an 
— Chance ſor it, in Proportion to their Con- 
tributions. | 
VII. Another ſort is, when a certain Number 
of Tickets, Benefits and Flanks are caſt into a 
Glaſs, and ſeveral, at certain rates, buy the Li- 
berty of drawing them ; with this Condition, 


that he who draws a Bene ſit ſhall receive the 


Value inſerib d upon it. 

This ſomething reſembles our ( Lolteries, 
and comes nearelt to that fort of Contract, 
which we call the Parchaſe of Hope, tho there 
be Hazard enough with it. The Rule here is, 
that che Price of all the Tickets ſhould not 
much exceed the Value of the Benefits; I ſay, 
ut much, for Charges are to be conſider'd, and 
the beſt Benefits may happen to be drawa firſt, 
and if fo, People won't be fo forward to venture 
upon the remaining Tickets. 

Such Lotteries as theſe are ſometimes ſet up 
to collect Money for publick Buildings, or for 
the Relief of the Poor ; in which caſe, the Price 
of all the Tickets together, is generally much 
larger than the Value of the Benefits ; which 
Overplus is in the Nature of Alms and Charity 
given after a free and chearful manner (1). 

- But, in fine, for an Equality in Gaming, it 
is not only requiſite, that the Venture on each 
lide ſhould be equal : but alſo that the Danger 
of loſing and the Probability of winning ſhould 
bear Proportion to the thing conten ed for; 


v. g. in a Game that depends upon Skill or In- 
genuity, if One Man is twice as Skilful as the 
Other, it is fir he ſhould lay down a double 
Stake. So if Ten lay down each of them a 
Guinea for him that throws higheſt, it may 
ſcem unreaſonable that he who ventures but 
one Guinea ſhould gain Nine; but then we muſt 
conſider that it is nine times more probable that 
he loſes than that he wins. Upon which ground 
ſome think it a fooliſh thing to be afraid of 
Thunder, for of 2,000000 Men perhaps not 
one may perith by it; and therefore not only. 
the greatneſs of the Evil, but the Probabilicy 
of its not happening ought to be conſider d. 
VIII. To Fele Contratt, that of /uſuring 
bears ſome Affinity ; when for a certain Sum a 
Man takes upon him the Riſque that Goods are 
to run in Tranſportation from Place to Place, 
chiefly by Sea; which, if they happen to be 
loſt, the Inſurer is bound to make good. This 
Contract is null, if either the /»/urer knows 
for certain that the Goods be already ſafe, or 
the Merchant that they be loſt. For 4 matter 
of this Contract is ſuppoſed to be a Loſs, con- 


ſide red as uncertain. Whereas if the /»/urer is 


certain that the Goods are arriv'd ſafe, he runs 
no Riſque : and if the Owner knows that they 
are Joſt, he can't demand another to run the 
Riſque of them; for what is not in Being can't 
be liable to Riſque. As for the Price of ſuch 
Inſuring, it is to be ſtated by the common Rate, 
or by the Agreement of the Parties. Thus 
much 1s certain, that the more or greater the 
Dangers are, which the Commodity is expos'd 
to, the greater Rate may be demanded for In- 
ſurg it; as if the Seas be infeſted by Enemies 
and Pirates, more may be demanded than if 
only the uncertainty of Tempeſts were appre- 
hended. And in reſpect of them too, more in 
Winter than in Summer (4). This Contract I 
have mention'd here, becauſe in reſpect of the 
Inſurer it chiefly depends on Chance. There is 
mention made in Liuy (I) of an Inſuring which 
colt nothing, for they, who bought up Cloth and 
Corn to be tranſported to Spain, demanded, That 
what was on Board ſhould be Inſur d by the Pub- 
lick from the Danger of the Enemy and the Seas : 
But what Cheats were committed by this means 
we may read in the ſame Author (n). 
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Cn AP. X. 
Of Acceſſory Pats. 


ſubſilt by themſelves, I come now to apply d in order to add, or take away ſomethin 
mole that are only Arceſſory and have no Ex- from the Principal Contract, and theſe the Ci- 
iſlence, but as they are added to others. Theſe vilians call * Pats : Others are * 


* 


Ho done with Principal Contracts that may be divided into two forts; for Some ate 
thoſe 


at 
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ed only as a Confirmation and Security to Con- 
tracts already compleated. 

II. The Poman Lawyers (u) diſtinguiſh 
between ſuch Additional Pachs as are added be- 
fore or immediately upon the entire Comple- 
tion of the Principal Contract, fo as in a Man- 
ner to be part of it, and ſuch as are added 
ſome time after; Then they examine whether 
the Contracts, to which they are added be ſuch 
as admit of Equity,or ſuch as are tyed up to the 
Rigour of the Law; And laſtly, whether they 
affect the Eſſentials of the Contracts, or ſuch 
Things as Naturally flow from them, or ſuch 
only as are Accidental to them, Whereof the 
Firſt are ſo Neceſſary, as that no Contract can be 
without them: The Second generally proceed 
from the Contract, altho they be not expreſt; 
yet ſo as that they may be varied by the Par- 
ties, without affecting the Eſſence of it: The 
Laſi have no Dependance at all upon the Eſſence 
of the Contract, but owe their Being purely 
to the Pleaſure of the Parties. Moreover the 
think it ought to be conſidered, whether theſe 


Pats be added to encreaſe or to leſſen the Ob- 


ligation. 
III. Concerning all which we ma 

form theſe following Concluſions. 7. A 
o affefing the Efjence of a Contra? as to make 
it Unlawful or againſt Good Manners, is Null. 
For we have proved above that no ſuch Cove- 
nant can ſtand Good; Thus if a Bride ſhould 
add a clauſe to her Contract of Marriage, by 
which She might be allow'd the Uſe of other 
Men; or if a Steward ſhould add it as a Con- 
dition, that He ſhould be permitted to imbez- 
zle his Maſter's Goods, they would neither be 
valid. So it would he abſurd for a Man to 
make a Bargain, and at the ſame time to proteſt 
that he 1s forced or frightned into it : or, for a 


Man in any Contract whatſoever to Confeſs 


that he does not deſign to deal Honeſtly (o). 
IV. II. When the Pact ſo affets the F/- 


ſence of the Contract, as utterly to Change the 


Form it, Regard muſt be had to the Intent 
nt Contractors; For if they Deſigned the 
ontract, according to the Import of the Words 
in which it is expreſſed, tis plain that the 
Pact which is Repugnant to it muſt be Null; for 
they cannot be ſuppos'd to Will Things, 
which are inconſiſtent and Deltructive of 
each other. Thus it would be Ridiculous, 
if a Man ſhould pretend to Bay, and yet add 
ſuch a Condition as would make it impoſlible 
for Him to receive the Commodity, and the 
Other the Money; or if he ſhould ſo Let a 
Houſe, as to make over the Property of it to 
the Tenant; or enter into Partnerſhip, ſo as to 


have neither the Gain nor the Lol in Com. 
mon. | | 

But if the Parties did really intend the 
Change, and miſtook only in the wording gf 
it, or for ſome certain reaſons choſe to {peak 
improperly, provided it be not againſt the 
Laws, it will {tand Good, and not be quaſh"; 
for the Impropriety of a Term | 

V. III. Patts which are added immeditty 
upon the' completion of the Contract, whether 
they concern the Eſſentials of it, or thoſe Thins, 
which naturally flow from it, or thoſe which at: 
purely Accidental toit, are valid if they be nut 
repugnant to Law. For ſince both Pariies are 
here ſuppos'd to have Power to diſpoſe of thele 
Things, they muſt be oblig'd ro what they 
Conſent to (q); thus altho' it be Natural in 
Buying and Selling, that the Buyer be put in 
Poſſellion of the Commodity, yet the Parties 
by an Additional Pact may order it otherviſe. 

Thus the Obligation to make Good à De. 
fect may be Augmented or Diminiſh'd, beſide 
what the Nature of the Contract would other. 
wiſe admit of; and the ſame obtains in Cor. 
fenſual Contrafts, if between the Completion 
and the Execution of them a Pact be Added; 
for this is the ſame Thing, as if the Parties 
proceeded upon a new Contract (r). 

The Purchaſe of an Annuity, ſeems to be 
ſuch a ſort of Borrowing, as may be referr'd 
hither. For I receive Money upon Condition 
to Pay to ſuch a certain Man, ſo much Interel} 
as long as he Lives, provided that after his 
Death the Principal be my own; whereas other: 
wile the nature of a Loan requires that the Hu. 
cipal be return d to the Creditor or his Heirs. 

VI. ZV. A Pat? added to a Contraft ſome 
Time after its Completion, if it be Negative aid 
De/igned to take from the Obligation, and ſo made 
in Favour of the Debtor or Detendant, 75 valid 
Thus ſome time after a Debt has been Con. 
tracled, the Creditor and Debtor may enter in- 
to Covenant concerning the putting off the 
Payment, the Changing the Place of it, the 
Species of Money, the forgiving the Intercli 
e (v3) - | 

VII. V. By the Law of Nature as far ar 
bare Pack is capable of an Action, a Pat? added 
to a Contra? ſome time after its Completion, 
altho it encreaſes the Obligation, and ſo turns in 
Favour of the Creditor or plantiff, may be v4: 
lid; For the Reaſon why the Roman Law de. 
nies it, (. becauſe a bare Affirmative Pact 
does not bear an Action,) is out of the Verg* 
of the Lawof Nature (t). Thus ſuppole I had 
bought a Commodity , which by _— 
is to be delivered by ſuch a Day, if after. 
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(n) Ad J. . S. 5. D. de Pactis. 
D ade contrah. empt. L. 46. D 88 verb. L. 3. S. 
mod. re contrahitur oblig. ( q ) To this belong, L I. S. 6. 
cietate. L.7.8S. 1. L. 79. D. de contrab. 

(r) Pid. L. 58. D. de Pais 
ab emp*. aii ſce ere 
naturally 
To which belong the intire Titles, de lege 
ſold. . J. 2. C. de Pact. inter empt. 
(s) L. 22. de cour. empt. L. 5. S. 3. de Paci: 


(0) Add. 1. 1. S. 7. 35. D. depoſiti. 
ult. pro 


empf. L. 11- S. 1. D. de A empt. & vend. L. 
L. 72. D. de eontrab. empt. J. 2. J. 5 

As for ſuch Pacts a8 are added immediately 

from it v. J. 11. J. 11. C. ds Pais. L. 5. S. 1. D. de A | 

ia, & de in diem addiffions As tor the Pact for redeeming what 
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( p ) Hither may be referred, L. 8. . 4% 
10 L. 1. S. 8. D. depofiti. S. 2. in fin. Inftit. qu94 
1 24. J. 26. S 1. D. depofiti. S. 1. 2. 16 4 . 
ed. „ S. 5. D de Patti. kur 
B. de reſcind. vendit. L. I. C. quand) ie 
the Completion of tne Contract, aff-Qting thoſe mage 
. L 2. C. ds Pactis inter empt. LA = 


& wvend. alſo that if the thing diſpleaſes the Bargain ſhould be null. £ 7. C. £94 
(t) In the Laws before cited. 
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wards we Covenant to have ifdeliver'd ſoon- 
er, there is no Reaſon but that I ſhould re- 
cerve the Benefit of it. Or, ſuppoſe I Let 
vou my Houſe for two Years, and we after- 
wards by conſent limit the Time to one, at 
the End of the Year you ought to quit Pol- 
ſefſion : but then I can't demand the Rent that 
would be due for the other Year. And thus 
in the Lean of Money, I don't ſee why the 
Time of Payment may nor be Anticipated as 
well a put off by an Additional Compatt (u) nay 
altho' no Allowance be made to the Debtcr 
for this Anticipation , yet he has no Injury 
done him, if he voluntarily ſubmits to it. But 
tis manifeſt that his Obligation ought not 
to be encreas'd againſt his Will, and there- 
fore naturally as much as is added to him by 
this ſubſequent Pact ought to be taken off 
ſomewhere elſe. Thus, if the Creator will 
have me pay him at another place, than 
that which we agreed upon, I on the other 
Hand can fairly demand an Abatement of fo 
much as it is my Intereſt to pay it in the for- 
mer. But *ris againſt the Nature of Harterin 
and Chargeable CmtraBs, that any Pact loud 
be added to encreaſe the Obligation ſo much 
on one fide, as ro make an Inequality; as if 
the Buyer and Seller ſhould agree upon ſuch a 
price, being the true Value of the Commo- 
diy; and yet afterwards ſhould Covenant, 
that the Buyer ſhould pay more than the Com- 
modity is W 
tract of Buying and Giving , I can't fee how 
the Additional Price can be demanded (w). 
VIII. Hither I think may be refer'd what we 
call a (* ) Truft, when we make over to another 
theProperty of a thing upon Condition to have 
it reſtor'd again: which I mention among the 
Additional Pat7s, rather than the Principal Con- 
trat?s, becauſe it is always added upon the De- 
livery of the ing: And this ſeems to be 
call d a Traſt, becauſe, whereas otherwiſe when 
the Property of a thing is made over to another, 
he may di poſe.gf it as he pleaſes, and either 
keep it himſelf fer ever, or part with it to ano- 
ther; by this Additional Pact we ſeem to truſt 
to his Honour and Honeſty, that he will not uſe 
his Property otherwiſe than according to A- 
greement; and will be willing to part with it 
gun upon Demand. And therefore the ſolemn 
Form of this Contract among the Romans 


* 


orth. Unleſs this be a mixt Con- 


of the 


ran, As honeft Men ought to deal together with- 
out Deceit (x). And becauſe the 7raft was 
ſo very extraordinary, the Breach of it was 
therefore branded with a particular Iufamy 
by the Poman Laws(y). We have an Ex- 
ample of this ſort of Truft in Ling (2). Philip 
when he ſaw that be muſt fight, and ratſe Forces 
in all Parts, being ſollicitous for the City of Argos, 
thought it beſt to put 1t into the Handi of Nabis 
King of Lacedemon n Truſt, 70 be reftor again, 
if he return'd with Succeſs : but if not, to be kept 
for himſelf. | | AAS 

Among the Turks, if a Man ſwears to put 
away his Wife, altho' he immediately repents 
of it, he is yet oblig'd to ſtand to his Oath: 
but in order to recover her again, he enters 
into a Traſt with his Friend, and gets him to 
marry her, and immediately after to part with 
her. For after a Divorce, unleſs the Woman 
be married again, ſhe can't return to her u 
Husband (4). | 

But ſuch a Truſt as evades the Force of the 
Law ought not to be contracted; as if I ſhould 
give a Man, who is free from Taxes, my Eſtate 
in Truſt, in order to cheat the Tax-gatherers. 

IX. As for ſuch Pacłs as are added by way of 
Confirmation and Security to Contracts alread 
compleated, the moſt uſual is that by whic 
one Man gets another to be bound for him, ſo 
as to be reſponſible in caſe he ſhould fail. This 
Perſonal Security is requir'd in theſe three 
Caſes _. | l 

Hrſt, between Man and Man for the Per. 
ſormance of ſomething valuable, which is 
call'd Suretiſbip. Secondly, in criminal Affairs, 
which is commonly call'd Bail Thirdly, in 
publick Concerns, where Security is given by 
Foftages. : f 

For the right underſtanding the Nature of 
ares we muſt look back to the laſt Sect. 

econd Chap. of this Book, to which 

we add, that by being bound for another we 
make our ſelves fo far able, as that if he does 
not pay the Debt, we muſt. But then Recourſe 


may be had to the Principal Debtor , and the 


whole with the Charges may be recover'd of 
him. Now fince Suretiſbip is only an additional 
Confirmation to a Contract, the Surety cannot 
naturally be oblig'd to more than the Principal; 
So that if the Principal was obliged only condi- 
tionally, the Surety cannot be obliged, unleſs the 


ili. 
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Conditions be made g nor can he be con- Idleneſs, it ought to ſuffice if we ſtrip him af 
tn d to ſuch a Time or Place which the ozher his Patrimony and not proceed any farthe; 
was not obliged to. And whatſoever Excepti- againſt his Perſon, | 
ons the Debtor might make, the Surety can Belides, the Sureiy may be more ſtrictly cb. 
plead them to his Advantage (5), One that lig'd than the [rncipa/, in calc he takes upon 
orders another to truſt a third Perſon does the him by Oath , or under a Penalty, what the 
ſame thing as if he made himſelf a Surety ; for ober barely promis d. Thus it is the Cuſtone 
ſuch an Order he is preſumed to interpoſe in ſome Places, in default of Payment, at the 
his Credit. But if he gives Order for 10007. and time appointed, to oblige the Sureties to appeyr 
the Perſon takes up but 500/. he will ſtand re- at ſuch a certain Place, and not to depart thence 
ſponlible for no more than was taken up; for till the Debt be ſatisfied, and this they ell 
the meaning of the Order was that he ſhould Pledge. Tho by reaſon of ſome Abuſes, which 
have Credit as far as 1000/. But tho'the Surety proceeded from it, it is now generally diſuſeg, 
cannot be obliged to more than the Principal, Xl. But becauſe Swretiſhip is only an Adiuin 
yet he may ſometimes be obliged to leſs ; as to another Man's Debt, it is moſt natural forthe 
when he undertakes for only Part of the Debt, Credi/or to make his Demands firſt to the Prin. 
or for the whole under certain Reſtrictions, cipa/, and upon Failure there, to apply to the 
or upon Condition that the time of Payment Surety (e). And if the Surety pays the Debt, 
ſhould be prolonged, or a more convenient Place the Creditor muſt make over to him all the 
aſſigned for it. Right that he had againſt the Principal; if that 
The End and Deſign of Suretiſbip makes it can be of more Service to him towards the Re. 
appears that the Surety ought to be a Man of covery of the Debt, than if he ſued inhisown 
Subſtance and Credit, and able to anſwer the Name; eſpecially if any Pawn had been given 
Creditor's Sute, which indeed is ſuppos'd by the for Security in Part, it mult be deliver up u 
Creditor's Acceptance of him (c). the Sure ly. But if ſeveral had bound themſelves 
X. But yet it is not impoſſible but the Sureiy for a Debt all Jointly, and not each for the 
may lie under a greater and a ſtricter Obligation whole, in caſe of Failure in the Principal, the 
than the Principal; for he interpoſes himſelf Burthen ought to be divided amongſt them, and 
of his own accord, the more to confirm the each obliged to pay his Proportion; unleſs one 
Principal Contract, without whom the Creditor ſhould prove inſolvent, for then the Burthen 
had not enter'd into it. And indeed Neceſſity muſt lie the Heavier upon the Reſt. For a 
forces ſome People to contract a Debt, but no- Number of Sureties were therefore provided, 
thing but Generoſity, and an Oſtentation of that if this or that ſhould fail, the reſt might 
Kindneſs, and a Confidence in his Riches en- be Security to the Creditor (F). Thoſe who 
gages the Sure/y in another's Concern, And intirely take upon themſelves in their own 
therefore the Creditor has ſometimes more Name anothers Obligation (*) ſo as to be 
reaſon to blame the Sureties than the Principal; eſteem'd as Principals in the Eye of the Cre- 
For it was upon their account that he ruſted ditor , differ in tome reſpe& from Seti. 
at all, and they certainly are to be blam'd who Whether ſuch as theſe can recover of the Per- 
without utmoſt Necellity derive a Burthen upon ſon, for whom they engaged what they lad 
themſelves, which they ought to have known out in his Service, and what method they 
they were not able to bear. And therefore ought to take to do it, is to be Determind ac- 
Wile Men every where diſſuade us from Sure. cording to the Nature of the Kindneſs; for 
Soft, wet we would involve our ſelves in this Act in them may be a Free Donation, ot 
unneceſſary Evils 0053 The Romans kindly pro- a Commiſſion, or a Loan, or a Recompence, ot 
vided for the eaſineſs of Women by the Vel. ſuch like. oy 
leian Decree, and by the Roman Law the Prin- is uſual alſo for a Swrezy to pro vide for him. 
cipal ſatisfied the whole Debt by giving up all ſelf by (f) Counter-ſecurity , whereby he may 
he was worth, tho' not ſufficient to diſcharge recover what he laies out for the Principal 1 
the Debt; which Favour was not indulg'd the the Principal himſelf proves deficient. The 
Surety. For he was look d upon as call'd in for Perſon that gives this Security owes the lame 
the Relief of the Creditor, that in caſe the Obligation to the firſt Swrezy, as the firll Sure- 
Principal” ſhould prove inſolvent, the Debt y owes the Creditor; and has the fame Acton 
might be recovered of him. Tho' indeed this againſt the Principal, as the firſt Surely him. 
way of ſatisfying a Debt, by parting with all a ſelf had. 2 
Man is worth, is altogether unknown to the XII As for Hail (*) or the Obligations, 
Law of Nature; unleſs common Humanity may that thoſe lie under who engage for Criminals, 
lead, that if a Man be brought to want by tis Obſervable that many of the Antients welt 
ome fatal Calamity, and not by Luxury or of Opinion, that a Man was ſo far Maſter ol 


(b) Nd. 1.6; B. Siquis cautionibus, J. 32. D. de Paci. Z. 51. D. de at. L. 19. 3. de $ Cto. Macedon. L. 4. |: 5. , de compel 
XP. when Neptune to be à Surety for Mars replies, That t Security 941 * 
4: the Debr, for if Mars jiould run away how ſhonld he be able to ſeize upon Neptune among the Gods, (d) Prov. 6 l · Kc. il 
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n Life, as to have Power by his bare 
o engage it for another, ſo far as even 
others Crime (5). = 

Surety ſhould by his bare Content make 
nach liable to a puniſhwent, which other- 
wiſe ought to be inſlicted on a Criminal, does 
nor ſeem agreeable to thoſe Rules of /7n- 
ive juſtice, which ought to obtain in Hu- 
mane Societies; indeed if a Man knaviſhly 
interpoſes himſelf, that the Criminal may 
have an Opportunity of eſcaping Juſtice , he 
ought to ſuffer as much, as it is the Concern 
of the Magiſtrate that the other had not eſcap- 
ed his Hands; which may ſometimes be Capt- 
tal, eſpecially it he who thus eſcap'd be like 
to do more Miſchief (7). 

Farther than this, ſuch a ſubſtituted Death 
is not Lawful in the Civil Court: For no Man 
has ſo much Power over his own Life, as to 
expoſe it at Pleaſure for no Publick Advantage, 
but only to hinder another from ſuffering what 
he deſerves. Beſides, the End of Puniſhments 
would be fruſtrated by this means, for the de- 
ſigu of them is either to amend the Delinquent, 
or to deter Others ; But the Surety is not the 
Delinquent, as having not by any Act of his 
derived the Guilt upon himſelf: and as for O- 
thers, they will het de er from offending 
by ſeeing an Innocent Man ſuffer , but wall 
either be mov'd with Compaſſion, or ſtruck 
with Admiration of ſuch Love and Conſtan- 
cy, as does not refuſe even Death, for the ſake 
of a Friend (I). | 

Ir appears therefore that Hail can be no far- 
ther admitted in Criminal caſes, than as a ſecu- 
rity to the Magiſtrate, whoſe Duty it is to pro- 
ſecute, that the Damages of the Delinquent 
ſhall be made Good, or his Fine paid, or if He 
be abſent, that He ſhall make his appearance, 
ſo that nothing in the mean time may be De- 
creed againſt him, as if he were Convict, or 
il he be in Priſon, that he may not be fore d 
to Plead in Chains. And even in thoſe Caſes, 
the beſt way is for the Magiſtrate to let the 
Surety know before-hand what ſecurity he 
expelis from him, that ſo he may Conſider 
whether his Circumſtances will permit him to 
Venture ſo much upon the Honeſty of his 
2 ©1) | 7 

The Obligation that Zeflages lie under, 
hardly ever «Fm place 2 Leagues and 
Civil Government, will be diſcuſs'd more con- 
venientí hereafter. ä 


his ow 
Conſent to e 
to forfeit it for an 
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XIII. Another uſual way of Seturity, is to 
give the Ceditor ſome certain Thing in Fawn, 
till the Debt be paid; the Deſign of which 
is, not only that the Debtor may be 1ncited to 
a more ſpeedy Payment tor want of his Goods 
(7), but that the Credttor' in Caſe of Failute 
may have ſomething Equivalent, and bein! 
in Poſſellion of the Pawn, need not be at the 
Trouble and Expence of going to Law. And 
therefore the Pawn ought to be' as much 
or more Worth than the Debt it ſelf. And 
ſince it is Defign'd for the Secarity of Debts 
which bear either a #uſzar or an Emi- 
nent Price, tis neceſſary that the Paws ſhou'd 
have the ſame Faculty. So that we cannot ap- 
prove of the Aayptian Cuſtom (n) of Piwning 
the dead Bodies of their Parents, altho' who- 
ever refus'd or neglected to Redeem them was 
proſecuted with the utmoſt Ignominy, and 
deny'd Burial after Death. And for the 
ſame reaſon it ſeems inhumane to ſeize upon 
the dead Body of a Deblor, that ſo his Relations 
might.be ſhamed into a Payment of that which 
otherwiſe they were not oblig'd to. | 
By the way, 'tis worth obſerving, that in the 
Kingdom of Pegu a Man may paws his Wife 
and Children to his Cred#tor ; but if the C. 
ditor lies with either the Wife or the Daughter 
thus pawn'd to him, he loſes his Debt, and' is 
liable to no other Puniſhment ( =), = 
XIV. Things given in Paw are either ſuch 
as yield Increate, or ſuch as do not ; as for the 
former, tis uſual to allow the Creditor the Pro- 
fits, or a certain Proportion of them, in lieu 
of Intereſt. As for thoſe which do not yield 
Increaſe ; they 22 bargain, that if they 
be not redeem'd by ſuch a time, the Creditor 
ſhall have the Property of them: And this is 
not naturally unjuſt, eſpecially if the Pawn 
does not exceed the Value of the Debr, and the 
Tntereft of it; or if, provided it exceeds it, 
the Overplus be return'd to the Owner. Tho 
this the Roman Lawyers never allow of; for 
thus needy neceſſitous People might quickly be 
ſtript of all they we un through the Ava- 
rice of their Creators, being often forc'd to 
leave in Pawn much more than the Value of 
DCS. 150 | 
But it is reaſonable, | that, if the Pawn be 
not redeem'd by ſuch a time, it ſhould be look'd 
upon as ſold at a fair'rate ſtated then, or ſome 
time before by ſome honeſt Man. 7 

In ſhort, as the Qeailor ought to reſtore the 
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(g ) Andacides (erer. de mytep. ) relates , that Manthireus and Apſephien fa praying that chey mi 
te put p the Rack, but chat” l dh be taken, which mas no Coogee, granted bar they mongced there plots 21 to the 
Enemy; leaving their Bail, who were forced to undergo thoſe Tortures which they r to have ſuffered. The Story of 
— 22 10 whom Dod. Sic. in excerpt. Peirgfe. calls Phintias ) is well known as related by Cicero in libr. de Amicitia. Of 
. 2. 15 — ' |; Þ+ 7. 
edu qui potuere [equi vadimonia ſptnk : ot h, ep, but ould loſe a * 
Opt s 2 non poſſe — Wed their re, contending to denic 
4 reus ti muit ne ſol veret i ch other the great Prix F * af bf ; 
The Surety fear'd the guilty Friend's Return, F 
(RAR ASP nn 1654s 1 The guilty Friend did his own Abſence moum. ' Mr. Creech, 
(res „% (3) 444 Auch. Match. de erimin od 1/48: B d tir.14. c. 2,4: 1. K. (K 14. 1.4. 
; 3. b . A 48. B. d. tit. 14. c. 2. J. z Ke. (k) id. 135. 1. i. de ai. 
*r. (1) F. Piat, Sie. L. 1. C. 93 (n) Gaſpar. Balb. jriner, * n 2221 
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Paus upon payment: ſo while he has it in his 
Cuſtody, he ought to look after it as carefully 
as his own; and if it may be the worſe for u- 
ſing, he ought not to put it to any Ule, unleſs 
leave be expreſly given him by the Bargain. 
And therefore if it receives any Damage, or 
happens to be loſt through his Fraud, or want 
of, at leaſt, common Diligence, he is obliged 
to make it good. 

XV. It is a receiv'd Opinion that a Pawn de- 
polited can never become ones own by Preſcrip- 
tion; and the reaſon is, becauſe the Redemption 
of a Pawn is ſuch an Action as cannot be exer- 
cis d often, but once only. Beſides Preſcription 
was firſt introduc'd to put an end to Sutes, 
which would not otherwiſe be determined, and 
' to ſettle Property which would otherwiſe be 
uncertain. t, in the caſe before us, there 
can be no Queſtion in whom the Property of 
the Pawn is, when I poſſeſs it as another's, and 
it evidently appearing upon what account he 
left it with me, I cannot preſume that he had 

ever relinquiſhd it. | | 

But yet the Caſe may ſo happen as that the 
Debtor may fairly be debarred the Power of 
Redemption; as (#) if when he would have 
redeemed it, he had been hindred, and has 
now patled it over in Silence ſo long as to 
create a Preſumption that he never deſigns 
it; or if it be very much to the Creditors Dil- 
advantage to have the Payment continually put 
off, it cannot be thought unjuſt in him to diſpoſe 
of the Paus as his own; — if by length 
of time the Value of the Money has been 
changed, ſo that the Creditor would receive 
leſs than he lent, ſhould he admit of a Re- 
demption: As ſuppoſe a Man had lent another 
T0007. 100 Years ago, and had received in 


(n) Grot. ]. c. 20, 5. ult. puts this Caſe. 
» Diodor 


7. D. de pignor 
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eMortgage a Farm, which was then worth the 
Money; in the mean time the Value of Mone 
has ſunk half in half, and therefore now if th. 
Creditor be forced to receive back his 1000 
he would receive only enough to purchaſe halt 
the Farm, whereas, at the time of Courrag, ir 
would have purchas'd the whole. 

XVI. The Roman Lawyers diſtinguiſh he. 
tween a Pawn properly fo called, and a Aar. 
gage, the former is the actual Delivery of ſon; 
Moveable, the latter is the bare Aſſignment oſ 
ſomething Immoveable for Security of the 


Debt. For barely to aflign over Moveab/e; 25 


Security, without putting them into the Cuſto. 
dy of the Creditor , would be ridiculous; {yr 
they might be remov'd away, and ſo not auſwer 
the End for which they were aligned, This 
way of Mortgage is very uſeful among Sub. 
jects of the ſame State; for it being abſolute] 
neceflary that they ſhould frequently borrow of 
one another, and as neceſſary that the Payment 
ſhould ſometimes be put off for a conliderihle 
time, there would not be Moveables enough for 
ſufficient Security ; and it would be too hard to 
oblige the Borrowers 1mmediately to part with 
their /mmoveables, as their Houſes or Land(s) 
And therefore it ſuffices to aſſign ſuch an In. 
moveable for r as can't be taken away, 
and of which the Law at any time can give 
Poſſeſſion. 8 | 

In the State of Nature ſuch Morigqges are 
needleſs; for if the Debtor refuſes Payment, 
the Poſleflion of the Mortgage aſſign d in Se- 
curity malt be detain'd by force of Arms, 
Whereas in that State, without ſuch a par- 
ticular Aſſignment, it is lawful to ſeize on any 
thing that belongs to the Debtor. 


( 0) Compare Exod. 22. 26, 27. Deut. 24. 6. Job. 22.6. 24. 3. Prov. 20. 16. Ls, 
« Sic. J. 1, 6, 79. L. 8. & authent, Agricultores. C. que res pign. oblig . poſſ. |. 
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C H A 7. XI. | 
By what means Obligations founded upon Compact may be diſſolved. 


E come now to ſee by what means Obli- 
qanions thus founded upon Compact 
may be diſſoly'd. The moſt natural way is the 
Performance of the Covenants ; for that bei 
done the Obligation eecaſes of courſe, ' An 
here we may obſerve, that ſome Obligations 
are ſo inherent in a Perſon, that rhey cannot 
be perform'd by any other: Whereas ſome may 
be done by Proxy, it being all alike to the Party 
concerned by whom they be perform'd. Of 
ſuch a Nature are all thoſe Contracts which re- 
late to common mercenary Work, ſuch as may 
be done as well by one Man as by another; as 


alſo thoſe which concern -Con/umable Com- 


moditics, which if we do but get our ſelves 
poſſeſs d of, it is indifferent by what Hand the 
come to us. In ſuch Caſes, altho it be molt 


natural for the Debtor higſelf, or ſome other, 
by his Order, to pay and perform according to 
Agreement, yet the Creditor ought to ac melſce, 
if any other Man diſeharges for the Debto; 
J ſay, for the Debtor ; for whoſoever pays upon 
his own account and not the Debtors does not 
releaſe him (2). But in caſe of Suretiſbip, if 
the Principal diſcharges the Obligation, he te. 
leaſes both himſelf and the Surety. Whereas i 
the Surety pays the Debt the Principal 18 indeed 
releas d from the Creditor, but at the ſame Inſtant 
becomes endebted to the Surety, even altho 
this Payment was made without his Know- 


ledge. | 

It. But if a Man pays a Debt for anothef , 
without either being his Sure7y, or having hi 
Order for it, can he recover what he has thus 


* 


(D) L. 3. D. de hered. petit. 
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Adorf his own Head? In which Caſe we muſt 
Aiſtineuiin whether he made this Payment 


* 1 ( | ' 
2gainlt the other's Will, or only againſt his 
Knowledge. In the former Caſe tis plain he 


c2nnot recover it; for how can any one impoſe 
an Obligation upon me againſt my Will, which 
ought td be founded upon Conſent ? But be- 
cauſe no Body is preſum'd to throw his Money 
away, we ought to conſider further whether he 
deſign'd what he thus paid as a Gift to the Cre. 
dior, or not: If he did; the Debtor is not 
concern'd in it: but if he did not deſign it as a 
Gift; we ought to ſuppoſe, that he did 1t to 
transfer the Creaitor's Right and Title againſt 
the Debtor upon himſelf. And altho the Cre- 
ditor, at the Payment, knew not of his Deſign, 
but receiv'd the Money as paid 1n the Name of 
the Debtor: yet it he who paid it cannot recover 
it of the Debtor , the Creditor ought in Equity 
either to refund what he thus receiv d, and {till 
preſerve his Action againſt the Debror, or elſe 
to give up his Title to the other; eſpecially if 
he may be preſum'd to have made his Payment 
in Hopes it would have been acceptable to the 
Debtor. Upon which account the Roman Law 
allows him an Action for Buſineſs done (q). But 
ſince the Debtor may put in his Exceptions, 
that it was not ee to him, and that he 
1s not willing to owe this other Perſon ſuch a 
Kindneſs, his beſt way would be to ſuppoſe that 
his Creditor has given up his Title to him, 
and to deal with him accordingly. Burt if a 
Man ſhould lay out any Expence upon another's 
Goods without his Knowledge , he may keep 
the Goods as a Pledge till the Expences be re- 
pad him, unleſs the Improvement is capable 
of being taken away from them. 
HE No Payment, or Satisfaction of any Ob- 
ligation ought to be made but to the Creditor 
humſelf, or whom he has order'd to receive it 
in his Name, and if I pay Another by miſtake, 
the Creditor's Title nevertheleſs ſtands good ; 
but then I may recover of the Other what I 
thus paid him. The Creditor is here preſum'd 
to be capable of managing his own Concerns, 
and to have a perfe& Underſtanding of the 
Affair in hand. For otherwiſe it would be to 
throw Money away, rather than to make Pay- 
ment of jt, A 
IV. Beſides, the very thing muſt be paid 
that was bargain'd for, and not another in its 
ſtead ; it mult be paid entire, not mangled ; not 
partially, nor piecemeal; at the Time and Place 
appointed (y); eſpecially if it be the Creditor's 
Intereſt to have it paid here rather than there, 
and at ſuch a time rather than at another; for 
the Time is part of the Price (2). Yet any of 
theſe Conditions may be ſuperceded by a new 
-$reement, which the Creditor is ſometimes 
orcd to —_—_ with, through the Poverty 
or Knavery of the Debtor, being willing to re- 


- Trult till Payment be made, 


ceive part rather than nothing, at another 
Place rather than no where, and after the time 
expired rather than never. Tho' ſometimes 
Equity requires that the Payment be put off 
and accepted in Parcels, when it can't be per- 
form'd immediately, or all at once. Thus the 
Athenians having made a Vow to ſacrifice to 
Diana as many Goats as they ſhould kill Ene- 
mies, when they could nor procure ſo many in 
the whole Country, they decreed to ſacrifice 
oo every Year (7). Sometimes too there is 
no other way of ending the Sute than by foreing 
the Debtor to pay an Equivalent. 
Tis manifeſt that the Creditor only can re- 
mit the Debt, and hot his Servant or Steward 
without his expreſs Order. But if the Debtor's 
Steward tranſacts with the Cred:tor, and com- 
pounds for leſs than the whole, the Gain does 
not redound to the Steward but to his Maſter; 
and it would be Theft and Purloining in the 
Steward, if after having compounded with the 
Creditor, he ſhould bring the whole Debt in 
his Accounts, and put what he got by Com- 
poſition in his own Pocket. 

The Creditor is ſuppos'd to be ſatisfied, if he 
accepts of a Pawn as Payment, or takes it in 

or if it be ſold, . 
and the Price receiv'd in lieu of the Debt. And 
if a Man owes Money by ſeveral different 
Bonds, and pays part, the Payment ought in 
favour to be apply'd to the molt — 65 
The way which Yitellius () took to pay his 
Debts was very ſcandalous; when he went 
to Germany he was ſo intangled, that his Cre- 
ditors would ſcarce diſmiſs his Perſon upon 
any Security ; who a little after, when he was 
made Emperor and return'd to Tame, hid them- 
ſelves. But he order'd them to be brought be- 
fore him and told them, That he had reflor'd 
them Safety for their Money, and demanded 

back the Bonds and Inſtruments of Contract. 

V. The Obligation is ſometimes releaſed by 
Compenſation, which is by oppoſing Debt to 
Debt (x), or When a Man ceaſes to owe me, 
becauſe I apparently owe him as much of the 
ſame kind. For fince as much 3 in 
Conſumable Commodities) is the ſame, and where 
the Debts are mutual, if I receive, T muſt im- 
mediately refund as much: therefore to a- 
bridge ſuch needleſs Payments *tis moſt con- 
venient for each Party to pay himſelf by re- 
taining his own; eſpecially ſince there is no 
Paying and Receiving without ſome trouble in 
it: And it would be very imprudent in me to 
pay firſt, when I need not do it, and ſo to put 

it in the other's Power to be behind hand in 
his Payment to me (). 

But this Compenſation does not take place, 
but between thoſe that are Creditors and Deb- 
tors to each other; for if I have ſo much due 
to me from a Third Perſon, I cannot obtrude 
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that upon my Creditor for Payment, unleſs this 
7 hird and he be join'd in ſuch a Partnerſhip as to 
have all their Obligations and Rights in Com- 
mon; for then their Goods may be look'd upon 
as one and the ſame Patrimony. Nay if they 


be Partners in one ſort of Commodity only, 


Compenſation will take Place, if one be my 
Debtor , and the other my Creditor for that 


Commodity; for ſo far they are to be eſteem d 


the ſame Perſon. So, if I owe Money to him 
who is my Debtor's Heir; or, if the Creditor 
of him, whoſe Heir I am, 1s indebted to me, 
Compenſation may take place. And thus I may 
oppoſe Debt to Debt, altho' my Creditor is a. 
gainſt it; for with what Face can he demand 
me to pay him, when he declines paying me. 
Since this way of Compenſation cannot be put 
in Practice, but between thoſe who are mutually 
in Debt to one another, it follows, that I cannot 
oppoſe to my Creditor what he owes another, 
whole Agent I am, without his expreſs Orders. 
For tho'a Man intruſts me with the intire Ma- 
nagement of his Affairs, I am not therefore to 
reckon his Things as my own, and by that 
means make Compenſation for my Debts; for 
perhaps he had rather have another Man his 
Debtor than me. Nor if I truſt my Affairs to 
another, do I thereby take his Debts and Ob- 


ligations upon my ſelf; Thus v. g. ſhould Caius 


enjoin me to exact his Dues of Sezus, whole 
Debtor I my ſelf am ; neither can Sezus without 
Cains's leave compenſate his Debt with mine, 
and under that Pretence refuſe Payment, (for 
what has Carus to do with my Debt ? ) Neither 
can I take the Debt upon me inſtead of Serus. 
So one that is indebted to a Minor cannot make 
Compenſation of that which the Guardian owes 
him: nor can the Guardian releaſe his Debt by 
oppoſing to it that which his Creator owes the 

nor (2). , 

On the other Hand, if one that is bound for 
another, be call'd upon 'for the Debt, he may 
oppoſe by way of 2 not only what 
the Creator owes to him, but al what he owes 
to the Principal Debtor ; and this even againſt 
the Knowledge and Will of the Principal: For 
ſince the Crediter cannot refuſe ſuch a Compen- 
ſation from the ve wt himſelf, why ſhould 
not the Surety have the Advantage of it? And 
it would not be fair in the Principal to be againſt 
it, ſince he is oblig'd to repay what the Sureiy 
thus lays down for him. i 

VI. But in Conſumable Commodities Compeu- 
ſation does not regularly take place, but in thoſe 
of the ſame kind, and that too not till the time 
of Payment is come or paſt (a); and therefore 
things of a different ſor? or quality can't be 
paid by Compenſation, as a Buſhel of Wheat 
for a Buſhel of Oats, or a Hogſhead of Xheniſþ 
for a Hogſhead of Port Wine; nor things of a 
different Speczes, as this Horſe for that Ox; 
nor of a different Kind, as a Shcep for a Gooſe ; 
nor a Spectes for a thing indefinite of the ſame 


kind, or for an indeterminate Quantny, ;, 


Bucephalus for a Horſe, or a Veſſel of Oil! It. 
the Heman Lawyers admit of Com penſalia 
where the Particulars are not aſlign d, but the 
ſame ſort and quality is owing on each ſide, 2 
if I had promis'd you a Horte in general, * 
you happen to be Executor to one that leaves 
a Horſe to me in Legacy. But yet, even inthe 


former Caſes, each Party may rate their Del; 
and then Pay them by Compenſation. And yer 


where Debts are thus reciprocal, the Obligation 
is rather ſuſpended than taken away, by with. 
holding what I owe another, till he pays why 
he owes me. But Work for Work, or Wi 
for Goods will not admit of Compenſation at the 
very Inſtant that it ought to be pertorn'd ; for 
that would fruſtrate the very End and Delign 
of ſuch Contracts. 
But if each Party releaſe the other, the Ob. 
ligation ceaſes upon another Principle, 2x. 
atual Diſagreement ; ſo allo if I ceaſe to be 
oblig'd, becauſe another, who ought firſt to per. 
form his Part, omitted it, it is not by reaſon ol 
Compenſation, but becaule the Condition, upon 
which the Obligation was founded, does not 
appear. But if my Work has been neglected 
by the Party that had undertaken it, I may 
rate it and ſo bring it into Compenſation, Nay 
I can oppoſe to a Debt an equivalent Damage, 
or a Fine adjudg'd to me for any Injuty done 
by my editor. But if two Perſons be at Lay, 
and while the Cauſe is depending {trike up: 
Bargain, neither can oppoſe the Law-ſute, or 
the Charges of it to the other (5); vg. ſup- 
poſe I am at Law with another for an Eſtate, 
and during the Sute ſell him a Houſe, he can't 
1mpute to me as Payment the Eſtate, or the Ex- 
pences he has been at about it; For the Eſtue 
does not as yet appear to be his, and the Nature 
of the thing ſhews, that the Bargain was made 
without any 1 gong to the Cauſe depending. 

As for that fort of Compenſation which cat: 
cels former Favours by ſubſequent Injuries, 
Seneca diſcourſes largely of it (c). 5o alloc- 
qual Injuries may, by Compenſation, be put up 
on both ſides, provided the Right of the M. 
giltrate be not infringed. 

VII. The Obligation ceaſes alſo when the 
Creditor, or he who has a Title to it, forgives 
it; for tis evident any Man may recede from 
his own Right, and when the Right has been 
made over to another, there too the Obligation 
ceaſes upon that other's forgiving it. And a8 
at firſt I cannot ſtand oblig d, if the other Party 
refuſes to accept of it: ſo neither can I con- 
tinue bound, if he thinks fit to cancel the 
Bond. But this only in caſe no Third Peron! 
injur d by it, for otherwiſe he alone cannot te 
leaſe me, altho' I was immediately oblig d to 
him only. 

This Releaſe is perform'd either expre/y ot 
tacitly ; to the former belongs what the Kom, 
Law calls Aceptilatis, an Acguittance or Y. 
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chage, by which the Perſon acknowledged 
himſelf to have receiv'd what indeed he had 
not; as alſo the Sipulatio Aguiliana, which by 
a ſort of Novation, brought the Debtor to Ar- 
ticles of Agreement, and then releas'd him by a 
Diſcharge ; all whith tedious Forms and Cir- 
cumllances the Law of Nature knows nothing 
of, but makes the Obligation to ceaſc upon the 
bare Conſent of the Party ſignified. | 
Beſides, the Obligation is preſum'd to be re- 
mitted, if 1 deſignedly deliver up, (not in 
Ttuſt or ſuch like) the Inſtruments or Deeds, 
without which the Debt cannot be made out 
(4); but if I have ſeveral Inſtruments, and 


each of them is capable of proving the Debt, 


then the Obligation is not ſuppos'd to be can- 
celled upon the Delivery of one only. 

As for what the Roman Law oblerves, that 
by Delivery of the Deeds the Creator is judg'd 
to enter tacitly into Compact not to demand 
the Debt, that Nicety is unknown to the Law of 
Nature, which ſuppoſes the Obligation can- 
cell'd, not only by real Payment but by the 
bare Remiſſion of it. | 25 

The Obligation is ſuppos d to be tacite]y for- 
given, if che Creditor directly or indirectly 
hinders the Diſcharge of it: Thus if I bargain 
with a Man to do any certain Work, and am my 
ſelf to call upon ham when I would have him 
perform it, my not Alling upon him is preſum'd 
to be 2 Keleaſe, as is alſo my ſubſtituting another 
to do it for him. | T 

VIII. Burt as the former Methods take place, 
where one Party only is oblig'd, ſo where both 
are concern d, if nothing be yet perfocm'd, the 
Obligation may ceaſe upon each Parties diſſent - 
ing and receding from the Bargain; for tis na- 
tural that the contrary to that which cauſes the 
Obligation ſhould be capable of making it void, 
provided 1t be not of loch 2 Nature as, when 
once contracted, Never to be reſcinded ; for 
nodoubt a poſitive Law may, in certain Caſes, 
forbid that what has been once agreed upon 
ſhould be retracted, altho' nothing yet be per- 
lorm'd in it. But if Part has been perform'd, 
and one Party done ſomething of his Duty, 
then tis plain bare Diſſent is not ſufficient to 
take away the Obligation (e); which, in this 
Caſe, cannot be cancell'd, unleſs he who per- 
lorm'd releaſes the other, or has amends made 

m lome other way (J). 9 2 

Moreover an Obligation is releaſed, or 
rather broke off by the Perfidiouſne/s of either 
ſo that it one does not perform his 
Part, neither is the other oblig'd to make good 


For when a Man takes upon him any Duty, 


not abſolutely and gratis, but upon the Proſpect 
of the others — — — his ſide, = 

ation to make good his Undertaking 1s 
only conditional, as if he had ſaid, J I db this, 
caſe you will firſt do that. Now whatever is 


founded upon a Condition falls of courſe, i 
the Condition does not appear (g). And there- 
fore the ſuperſtitious Exattnels of the [ndtan, 
if it be true, was more than he was oblig' d to; 
who when another had taken away his Wife 
againſt all Right and Reaſon, would not how- 
ever break oft with him, becauſe he had taken 
a ſolemn Oath, that he would never, upon any 
account, do any Harm (+). But this holds only 
where the Non-performance lies on his fide, 
whoought to perform firſt. How far, or whether 
the Fear leaſt, atter I have done my Part, the 
other ſhould not perform his, frees me from 
the Obligation, has been diſcourſed of before. 
Bur 1t one Party has performed in part, and 
the Contract happens to be broke off before 
Completion, how ſhall he have right done him? 
In this Caſe we mult diſtinguiſh according to 
the variety of Circumſtances. For 1t I have 
perform'd what I ought, and the other refu- 
ſes to perform his part, I have a Right to 
force him to it by any lawful means: But if 
after having perſorm'd part, I begin to be 
tired and neglect to make an end of it, I 
cannot oblige that other to make any Allow- 
ance for my partial imperfect Performance, 
"ill I finiſh the whole according to the agree- 
ment; Nor can that Trite ſaying be object- 
ed here that no one ought to grow rich at the loſs 
of another, for no K is to be had to the 
loſs which a Man by his own fault, brings 
upon himfelf. And it He whom it concerns 
to have my part of the Covenant fulfilled , is 
the occaſion, why it is not, it is the ſame 
thing to me as if it was fulfilled. Nor if he 
ſhould afterwards repent of his breach of 
Faith, and be willing to compleat his Con- 
tract, ſhall I be obliged to comply with it. 
For one v1olation entirely breaks off the Con- 
tract, and frees the other from his Obliga- 
tion; thus ſhould I hire a Servant for a Year, 
and pay him his Wages before hand, and for 
no fault of his ſhould turn him off before the 
End of the Year, I ſhould not be able to ob- 
lige him to return me part of the Wages 
proportionable to the Remainder of the Time. 
Nay if each Party has perform'd equally, yet 
even then neither can break off the Bargain 
before the Time appointed : And if one ſhould 
ive back, the other would have a right to 
— him to compleat it; or to make as much 
amends, as it was his Intereſt to have the Com- 
pact exactly perform d. | | 
X. Obligations alſo expire when the Per- 
ſon, in whom they were founded, changes. 
Thus the Magiſtrate, having promis d pro- 
tection to the ſubject, is no longer oblig d to 
it, than he continues in his Office; and the 
ſubjcct, having ſworn Allegiance to the Ma- 
giſtrate, is freed from the Obligation, if either 
he ceaſes to be a Subject, or the other to be 
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But ſuch an Alteration in the 


iſtrate. 

ſubjest matter as would have prevented the 
Obligation „ had it exiſted at the making of 
it, will not be ſufficient to diſſolve it after- 
wards, provided the Party be not thereby ren- 
der'd incapable of performing it: For un- 
leſs Proviſion has been made at firſt for ſuch 
Accidents, the Right, which was irreco- 
verably given, ſhall continue firm, altho per- 
haps the other be a little burthen'd by it. 
For he enter d into Contract freely and of his 
own Accord, and may thank himſelf for not 
having foreſeen thoſe Inconveniencies, that 
might probably have been prevented. Thus 
when a People have given up their Liber- 
ties to an Arbitrary Power, altho' afterwards 
they change their Mind, and {how a greater 
inclination for another form of Government, 
et they can not therefore ſhake off their Al- 
egiance. And thus many, if they had known 
the Inconveniecnies of a Married State, would 
never have embrac'd it; who yet having en- 
ter'd into the Bond, whatever happens, muſt 
endure 1t. | x 

XI. Zime puts a Period to thoſe Obligations 
which were limited to a Day; and if the Par. 
ties deſire to have them continued, they mult 
covenant again 4 novo, which needs not always 
be done expreſly , but may ſometimes be tacit- 
ly perform'd (i). But ſuch an Obligation as is void 
after ſuch a time, and yet has no room to exert 
it ſelf in before the time expired, is abſurd : 
As if I ſhould make my {elf indebted to you 1001. 
for 3 Years, yet ſo as that you ſhall have no 
Right to demand it before the time be lapſed ; 
for vain is the Obligation that has no Effect be- 
fore it expires, nor leaves any behind it after. 

But it is another Thing if I covenant, that 
unleſs you demand it within the Compaſs of 3 
Years, 1t ſhall not be due: For that will be a 
Condition annext to the Obligation, which not 
appearing, the Obligation will ceaſe. Thus 
tis uſual for a Surezy to bind himſelf for ſuch 
a term only, to oblige the Creditor to demand 
his Money betimes, and while the Debtor is 
able to pay, leſt otherwiſe he ſhould remain 
bound for ever. 

XII. By Death thoſe Obligations expire 
which were founded in the Perſon of the De- 
ceas'd; for the Subje being gone the Accident 
muſt neceſſarily follow, and the Performance 
be render d impoſſible in Nature (4). But yet 
in Japan the Hongy perſwade Men that 7, 1 
awho give them Money here ſhall receive ten fold in 
the other World : And upon this account give 
their Credirors a Note under their Hand, which 
they keep carefully, in order to be buried with 

them (/). But generally the Obligation that 
lay upon the Deceas'd 1s communicated and 
continued to the Suryivers; and this, either 


» 


to latisfy his Debt, the Oeditor's Action leems 


here tranſacted, but only the Creator gives up 


(and which they call zece//ary, as they call th: 


for-what the Court adjudges, let the Merit ©: 


when the Surviver takes it upon him, of h. 
own accord, to preſerve the Reputation of ol 
Deceas'd, or for other reaſons ; or when the 
Goods of the Deceas'd being made over t0 he 
Heir, the Incumbrance 1 * goes along with 
them. * 

But if a Man dies, and leaves not enough 


to'dic with him; for what can any one do tg 
a dead Carkaſs (n)? Tho among the E555. 
the Creditors uſed to bury the Bodies vi their 
Debtors in their Houſes, which afterwarg, (he 
Heirs of the deceaſed, if they were able, lt. 
deemed and interr'd honourably. Among l 
too it was uſual for the Children to paun the 
Parent's dead Bodies, but if they did not redeem 
them again, they were treated with the preate(} 
Ignominy, and after Death were deny d Burtal(y) 
XIII. By Delegation a Man ſubſtitutes his 
Debtor to his Creditor to make Payment for 
him; or I make over to my Geaitor the Debt 
another owes me: And here the Creaj/cy's Con. 
ſent is neceſſary, but not the Conſent of the third 
Debtor, whom, in this Caſe, I can make over 
unknown to him, and againſt his Will: For 'tis 
the ſame thing to whom a Man pays, but not 
the ſame from whom he is to demand a Debt. 
XIV. There is no need to ſay much of Con. 
fuſion ; for ſince the ſame Man cannot be his 
own Creator and Debtor, & follows, if a Man 
becomes Heir to his Debtor, his Action ceaſes, 
not finding an Object to exert it {elf upon, 
XV. Novation ſeems to belong peculiarly to 
the poſitive Civil Lau, and not to the Law ot 
Nature and Natious ; for old Obligation; 
may be altered by Conſent of Parties, as ſup. 
pole that the Loſs of a thing, through the 
Delay of the Debtor , ſhould not be imputed 
to him, that no Penalty or Uſury be demanded 
for Delay, that Pledges be reſtor'd, Suretic 
releas'd, the Creator, for the future, declaring 
himſelf willing to depend entirely upon the 
Credit of the Debtor ; but thoſe, that deal ac- 
cording to the Simplicity of the Lau of Natur, 
need not here ſuppoſe a new Obligation ſuper. 
induc d upon the former; for indeed nothing 3 


part of his Right, or ſeveral Pretenſions al! 
blended into one: But that one Action ſhouls 
enjoy one Priviledge more than another, is en. 
tirely owing to ſome poſitive Law, for in the 
Law of Nature thoſe things that are equal! 
due, may be equally demanded. But as for 
what the Roman Law delivers concerning ſuch 
a Novation as is got by a Conteſt at Las 


other voluntary , ) may be apply d in fome tt: 
ſpegz-ro the Law of Mature, tor he that cat 
8 Adverſary , has an Action againſt hi 


—— 
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his former Cauſe be what it will: So when any 
Controverſy is decided b 


de as it will, after the War is at an End, 


not only the firſt Pretenſions may be demand- 


War, let that ed, but alſo that which was determin d by the 


Peace. 
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Of Interpretation. 


O much for Pacts in general and partly in 
particular: Let us now proceed to the Ju- 
terpretation of them; for ſince in all Obligations 
certain Szgns are made uſe of, to expreſs the 
Minds of the Parties, and the Laws and Heads 
of the Contract; and ſince theſe Szns may 
ſometimes be taken in different Senſes, tis 
highly neceſſary to have ſome Rule to find out 
that which is true and genuine. Now altho' 
we deſign to treat hereafter of thoſe PaQts 
which 6457 (hoy Civil Government; and moſt 
of what we have to ſay upon this Head has re- 
lation to ſuch an Eſtabliſhment ; yet ſince it 
would not be ſo convenient either to divide the 


matter, or to reje the whole to the End of the 


Book; it will not, I hope, be thought ſo much 

ainſt Method to treat of all together in this 
Place, as Grorzus (o) has done before me, who 
has handled this Subject with the utmoſt Ni- 


cety. 5. 

il If then we conſider for what End Ob/:- 
gations are made, we ſhall find that every Man 
is bound to that which he intended, when he 
enter d into the Ob/igatzon. It is here ſuppos d 
that he enter d into it freely and of his own 
accord, and that the matter is ſuch as he lay 
under no Conſtraint to perform it otherwiſe: 
And therefore I don't ſee how a Man can poſ- 
libly be oblig'd farther than he himſelf in- 


tended; in this Senſe is that of Cicero (p) to 


be taken; In Obligations regard is to be had not 
| — much to the Expreſſion as to the Intent of the 
arly. . 

_ Farthet; ſuch is the Nature of Man, that his 
internal Actious are not in themſelves viſible 
to another, and may differ from his external 

#5 and Actions: And yet we lie under a Ne. 
ety to diſtinguiſh clearly what every Man is 
o_ to, or what may lawfully be demanded 
of him; for there would be no ſuch thing as 
Obligation, if any one might free himſelf, by 
allixing what Senſe he pleaſed to his Sjens, and 
by pretending that he meant different from what 

ers went away with, And therefore right 
Reaſon dictates that he, to whom the Obligation 
1smade, ſhould have a Right to compel him from 
whom 'tis due tothe Performance of it, in that 
nle which the right Interpretation of the 
Szus made uſe of importeth. For tho' the 


Man himſelf is chiefly concern d in what he 


—— 


meant, yet others muſt act by Sjzns ; ſor elſe 
the matter would be to no End or Purpoſe, 
which in Morality is abſurd. Conſonant to 
this was the old Form uſed in making Leagues 
7] Sine dolo malo, utique ea hic hodie rectiſſimè in- 
tellefta ſunt, without any N Deſign, ac- 
cording to the Senſe which the Word's at preſent bear. 
The true End and Deſign of Jute pretation 
is, Torgather the Intent of the Man from moſt 
probable Signs. Theſe Sigus are of two ſorts ; 
Morde, and other Conjectures, which may be 
conſidered ſeparately, or both together, 
III. As for Words; the Rule is, Unleſs there 
be reaſonable Object ions againſt it, they are to be 


underſlood in their proper and moſt known Sgni- 


fication ; not ſo much according to Grammar, as 


to the general Uſe of them (r). 

When Tiberius (s) had us'd a Word, which 
was not Latine, Capito (aid that, in Honour of 
the Emperor, it ought to paſs current for the 
Future, altho' no body before him had made uſe 
of it: But one Marcellus reply d. ibat Ceſar might, 
if he pleaſed, naturalize Men, but Words he could 
not. Procopius (t) having ſaid that The Em. 

or had rais'd an Army, partly 


2 his own 
Schalt. and partly among the Allies, ſubjoin d; 


that formerly by the Name of Allies were meant 
only the Barbarians, who were not Slaves; for they 
were never conguer'd, but had obtain'd the Privi- 
lege of Citizens, with Arms in their Hands, 
and qe call d from the Alliances which they. 
made. But now there it none but who = have 
a Title to this Name : The way of the World is 
not to keep Words fliriftly to that Senſe which they 
did originally bear ; for Men change at Pleaſure 
the things themſelves, little regarding —_ | 
Names they were firſt call d (u]. The Locrians 

w) arriving at the extream Parts of Calabria, 
ound that Country poſſeſt by the Siciliant, who 
allarm'd with their unexpected Arrival re- 
ceiv d them and ſtruck up a League in theſe 
Words ; That the Locrians ſhould preſerve an 
Amity with the Sicilians, and permit them to 
enjoy the Country in Common with them, as long 
as they —— tread upon that Earth, and wear 
thoſe Heads upon their Shoulders. Theſe Terms 
_ reed upon, the Locrians came to take 
the Oat 


„having firſt put Earth in their Shoes, 
and faſtened the Heads of Garlick u 


their 
Shoulders, ſo as not to be ſeen. But when 


. 


Eis. 
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they had taken the Oath, they threw the Zarth 

out of their Shoes, and the Heads of the Gar- 

lick from their Shoulders, and watching their 

Oppormany fell upon the Sc:/zans, and drove 

them out of the Country. The Z-otians (x) 

made a League with the Sparzans, and one of 

the Articles was, that they ſhould deliver up 

Panacrum, which they did indeed deliver up, 

but firſt demoliſh'd it. 

Leucippus (y) having borrow'd of the 7a- 
rentines the uſe of a Place for a Day anda Night, 
and not being willing to reſtore 1t, when they 
demanded it by Day, he put them off to the 
next Night; and when by Night, to the next 
Day. 

a When Mahomet took Zubæa he told a certain 
Perſon that His Head ſhould be ſafe, but imme- 
diately cut him in two in the Middle. 

A Petit Prince of the Indies fled to the 
King of Per/ia for Protection, and when his 
Sovereign demanded him by his Ambaſſador, 
the Per/ian, during the Audience, order'd him 
to be put in a Basket and hung upon a Tree, 
and then denied that he was upon his Land (). 
Thus a certain Perſon denied 3 that 
he had /aid Hands on a Prieſt, for he had only 
cudgell d and kickd him. Thus Temures having 
articled with the Garriſon of Sbaſtia that no 
Blood ſhould be ſhed, nevertheleſs order'd all the 
Priſoners to be buried alive. But theſe Quib- 
bles as they are too groſs and frivolous, ſo, as 
Cicero obſerves , inſtead of taking it off they 
rather bind the Perjury upon the Conſcience (a). 

IV. As for Terms of Art, which are above 
the reach of the common People, the Rule is; 
that they be taken according to the Definitions of 
the karned in each Art. The Lagicians, ſays 
Cicero (b), uſe not the ſame Words as other 
Men: they have Terms of their own, as in- 
deed all other Arts have: v.g. the Word Army; 
ſuppoſe it had been ſtipulated between two 
Crowns, that one ſhould not paſs through the 
Other's Territories with an Army, what Num- 
ber of Soldiers would come under that Deno- 
mination ? Gro77us defines an Army to be ſuch 
a Number as dares invade a foreign Country, 
or face an 2 in the Field; for we find 
in all Hiſtories the open Actions of an Army 
5 to what is done by Stealth in the manner 
of Robbers : Yet it cannot be ſo univerſally 
defin'd how great a Multitude conſtitutes an 
Army, as to hold good at all Times, and in all 
Places: For both the Enemies Strength and 
our own mult be conſidered, If we have to do 


with a poor State, a {mall Force may be eſteem. 


ed an Army, which yet againſt ſome flouriſh- 
ing Kingdoms would be deem'd little better 
than a handful of Forragers. And therefore 


when Yzgetius(c) deſcribes an Army to con- 
fiſt of Legions and Auxiliaries, and a com- 


tent Number of Horſe to carry on a War 

e does not deſcribe an Army in general, but 
as it was then amongſt the Romans ; tor an . 
my may be compos d of only natural born Sub. 
jects, or of Allies and Foreigners only; or it 
may conſiſt of only Foot, or only Horſe, Ci. 
cero(d) tells us that Craſſus denied any Man 
to be rich, who was not able to maintain an 
Army at his own Charge, which he define; to 
conſiſt of ſix Legions and a great Number of 
Auxiliaries. Polybrns (e) lays, the Roman Army 
generally contained 16000 Fomans and 2000 
Auxiliaries ; tho' ſometimes it did not amount 
to that Number. In the Digeſis (f), he who 
has one Legion under his Command, is faid io 
be General of an Army. Beſides , another 
Queſtion might be moved upon this Word; 
As, whether the aforeſaid Article be violated, 
if one marches a great Number of Souldiers 
through the Other's Territories, not in a Body 
but in ſeparate Parties? Now ſince a Man may 
be ſaid to have an Army, either if he has all 


his Forces united together in one Place, or has 


them ſo diſperſed as to be able to draw them 
together upon ſhort warning, it ought to be 
farther conſidered for what End this Article 
was made; for if it was only for our own Se. 
curity, 'tis plain the Article is not violated, by 
the Army's marching 1n ſmall Bodies; but, it 
it was for the Security of a Neighbour, ſuch a 
Paſſage as this breaks the Article, And the 
ſame may be applyed to a Heet, if in any 
Treaty it be provided that no Het ſhall be 
ſuffered to — in ſuch a part of the Sea; for 
here not only the Number of Ships, but their 
Bigneſs and the maritime Strength of the People 
concern'd is to be conſider d (g). And ſo in 
reſpect of a Fort prohibited to be raiſed within 
ſuch a Diſtance ; the Word may fignity either 
a high and regular Fortification; or any forti- 
fied Place whatſoever, altho' conſiſting of low 
pitiful Buildings. And therefore if the Delign 
of the Article be to prevent any fortified Place 
from giving Umbrage to our Territories, tis 
plain that it is againſt the Treaty to throw up 
ſo much as a little Bulwark of Earth, with 
ſmall Huts to lodge Souldiers in (4).  * 
But if Terms of Art happen to be diffe- 
rently defin'd by different Perſons, to avoid 
Quarrels, it will be convenient to expreſs in 
common Words in what Signification the 
Word under Debate ſhall be taken. 

V. When a /imgle Word, or Sentence is ca- 
pable of ſeveral Significations , Conjectures 
are neceſſary to find out the true. Both of 
theſe Caſes the Abetoricians call Ambigucus. 
But the LZogicians are more nice, who, if the 
Variety of Signification lies in a Word, call it 
eEquroccal , if in a Sentence, Ambrguns 
An Example of the former we meet with in 
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Fleet. For 
Gent. 4e jure bel, 1. 3. 6. 20. 


« I. 0 11.“ TheSpoils — 2 in Being, which Menizs fix d in the Forum having 
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n (i), who tells us that the Word Wo- 
pe rrnaceh Sy 7 ought to be extended to Y7rgms 
Allo. Altho' ſometimes it is oppos'd to Virgin, as 
in Cicero. To morrow ſhe will be a Woman. Ci. 
cero (k) gives this Example of the /a/fer. A 
certain Man had bequearh'd a Legacy in theſe 
Words; Heres mens vaſorum argenteorum ponds 
centum novercæ, que volet, dato. Let my Heir 

we bis Mother. in. lau 100 weight of Plate at 
pleaſure. Upon this the Lady demanded the 
finelt and beſt wrought Plate: But the Heir in- 
terpos d that the Choice was left to his Pleaſmre. 
The Ambiguity had been avoided by the Ad- 
dition of the Word his or her. The Roman 
Law, in ſuch a Caſe, gives the Legatee the 
Option , and indeed there is reaſon for it. 
For had the Option been deſign d to be left at 
the Diſeretion of the Heir, there had been no 
need of the Clauſe at Pleaſure. For if a Ry 
is injoin'd me at large, and I have ſevera 


ways of ſatisfying the Obligation, tis left to 


my ſelf to chooſe which way to do it. But when 
a Clauſe is added concerning the Choice, tis 
delign'd in favour of the Party which is to re- 
ceive, that the other may not obtrude ſome 
pitiful worthleſs thing upon him (). 

As for the famous Deciſion of the Duke of 
Ofſoma, Viceroy of Naples, who decreed the 
whole Inheritance to the Son againſt the 
Prieſts, who were left Heirs with a clauſe 70 
give the Son what they would, Strictneſs of Ju- 
{ice does not plead in behalf of it, ſo much 


as the odious covetouſneſs of that ſort of 


People which are always hankering after other 
Mens Eſtates. | | 

Another Inſtance we have inthe Anſwer that 
Charles V. gave the French Ambaſſador, when 
he demanded' the Dukedom of Milan: That 
which pleaſes my Brother tbe French Xing, 
pleaſes me alſo. Which the Ambaſſador in 
great haſte gave his Maſter Advice of, as if he 
had ens his point (). | 
VI. Befides, when we meet with a (*) ſcem- 
mg Repugnancy in the Terms, Conjectures are 

4 


neceſſary to work out the genuine Senſe by te- 


conciling, if poſlible, thoſe Terms that ſeem 


to be repugnant. But if there be a clear evi- 
dent Repugnancy, the latter Contract vacates 
the former (1): For no Man can Will Contra- 

Cons, and it is the Nature of Acts, which de- 
pend upon the free Will of the Agent, or over 
which no Man has acquir'd a Right, to be diſ- 
claim'd by a contrary motion of the Will. And 
this change of the Will, in order to annull an 
Att is ſometimes requir'd on one fide only, as 
in making Laws, Wills and Teſtaments, Cc. 
aud ſometimes on both ſides, as in Contracts, 
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the Buſineſs: For here the Law, by 


which, unleſs the Law interpoſes, can't be diſ- 
ſolv'd without the Conſent of both Parties. 
From hence, by the way, it appears how Ly- 
cortas might have excus'd his Neglect, in not 
mentioning, when he went to rene w the League 
between the Acbeans and the King of pt., 
which, of the many Leagues that were between 
them, he would have renew'd : For he might 
have ſaid, that thoſe which were never broken 
needed not to be renewed, and in the renewing 
of thoſe which had been broken, he ought to 
be preſum'd to mean the laſt (o). | 
or an Inſtance of two Laws, that ſeem to 
thwart one another; One enacts, T bat a Statue 
be erected in the Gymnaſium in honoar of the Per- 
ſon that kills the Tyrant; Another ſays, That no 
Woman's Statue ſhall beplac'din the Gymnaſium : 
Now a Woman kills the Tyrant, In this Caſe, 
I ſhould judge in favour of the Woman. For 
the reaſon of the fir/t Law was, that the Youth, 
which is train'd up to Valour in the Gymnaſium, 
ſhould by ſach ſort of Honour be für d up to 
imitate bra ve Actions: The reaſon of the latter 
is becauſe the Vertues proper to Women are 
not generally the Object of Mens Imitations. 
But, in this Caſe, ſince a Woman has out- done 
her Sex, ſhe deſerves the rather to have her 
Statue put up in the Eymnaſium, for ſuch 
Bravery in a Woman would be a greater In- 
citement to Emulation in the Men (). 
But ſometimes the ſame Law ſeems to claſh 
with it ſelf, As for Inſtance; the Law ſays, 
That a Woman, who has been debauch d, 
chooſe either to marry the Man who has injur d 
her, or to have him put to Death. Here is a Man 
that has debauch'd Tuo, whereof on chooſes bir 
Death, the other demands him in Marriage. In 
this Caſe, the reaſon of the Law will decide 
r- 
mitting the Woman, to chooſe the Death of 
the Man, did not ſuppoſe that many ſuch would 
deſire it; but the Good of the poor Woman 
was herein conſulted, leſt ſhe ſhould for ever 
continue without a Husband; for the Man 
after the Heat of his Love was over, might caſt 
her off, as not likely to deny others thoſe 
Favours, which ſhe had ſo unlawfully granted 
him: nor would it be eaſy to find one who 
would willingly marry her that had been de- 
flowred by another, And therefore ſhe that 
demanded the Man in Marriage ought to be 
preferr'd : For this anſwers beit the Del n of 
the Law, which had the Convenience of the 
Woman, rather than the Death of the Man in 
its Eye; and after this rate one of them, at 
leaſt, will be provided with a Hus band, whereas 
otherwiſe both will be forc'd to remain ſingle, 


i) De welandis Virginibus, c. 4. k) De Invent. I. 2. 1) Add. Auth. ad Herren. J. 1. 1 11. 
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Beſides, when there 1s as much to be ſaid on 
the one fide as on the other , the more favou- 
rable Sentence ought to prevail (7). 

But ſometimes the Words claſh in ſome par- 
ticular Caſe, as in this Inſtance : There 1s a 
Law, That a Man, who has behaved himſelf 
 honourably in the War, ſhall have whatever he de- 
mands ; here are Two ſuch, who both demand the 
ſame Virgin ſince both cannot be ſatisfied, which 

be preferr'd ? I anſwer, he that made the 
Demand firſt. But it both demanded together, 
they muſt draw Lots; for tho' the Law gives 
an unlimited Liberty of demanding, yet it 
muſt be ſuppoſed to be reſtrain d to thoſe things 
which can conveniently be granted. Another 
Example is propos'd by Phrlotratus(r)1n the 
Life of Secundus. He that raiſes a Seditton is to 
be hang'd; he that queſts it , to be rewarded : 
the ſame Man both raiſes a Sedition and quell it, 
| and demands his Reward. In which Caſe Se- 
cundus with good reaſon argues thus, provided 
you firſt ſuffer Paniſhment for raiſing the Sedition, 
you ſhall then, if you p vaſe „receive the Re- 
ward for quelling it. In ſuch Caſes as theſe, 
where Words are evidently obſcure, we are 
forc'd to have recourſe to Conjectures. 

Theſe Conject᷑ures are ſometimes built upon 
ſuch good Grounds, as that the genuine Senſe 
forces it ſelf upon us even againſt the receiv'd 
common Signification of the Word. To this Pur- 
poſe is that Diſtinction of the Rhetoricians be- 
tween the (*) Letter and the Deſign. As for 
Inſtance ; The Law makes it Capital for any 
Forreigner to preſume to mount the Walls : But 
min a Kige a Forreigner mounted the Wall and 
beat down the Enemy that was ready to ſcale it. 
Now the Letter is againſt the Forreigner, the 
- Deſign for him; according to which, no doubt 
Judgment onght to be given; for the Den o 
the Law was to prevent any Forreigner from 
mounting the Walls as a Spy; which reaſon in 

the preſent Cafe ceaſes ( 1. | 

- But we muſt take notice that ſometimes a 
Repugnancy is ſuppos'd, when indeed there is 
none, vis. when Words are taken in a larger 
Signification than the Speaker deſign'd them. 
A notable Inſtance of this we meet with in 
50 ephus % ): where King Zedechias would be- 

ieve neither Jeremiah nor Exzechzel, becauſe he 
thought they contradicted one another; for the 
one aſſerted that he ſhould be carried away into 
Babylon : the other, that he ſhould never ſee 
Babylon with his Eyes. The two Prophets 
were very conſiſtent with each other ; for he 
was carried away to Babylon, but his Eyes were 
firſt put out. | | ; 

VII. Grotins has aſſign d three common Places, 
from whence we may trace out the Deſign, where 


; Ms 
the Words are obſcure or ambiguous. 2% The 


Subject. matter, the Effects, and the Circum. 


flances. 


As for the former tis in the Month of everyci 
vilian, that Mor di ought to be under ſtood according 
o the Subject matter of them ; as if a Man A 
promiſes to defend you in the Poſſeſſion of the 
Goods you buy of him, his Promiſe is not ſu 
=! to extend to any extrajudicial Violence 

fancy this Rule may be apply'd to the Yow 
of Zephtha in Juages, 11.31. and to that of A. 
memnon in Cicero(w) , who having vow c to 
offer up to Diana the moſt beautiful Creature 
that ſhould be born that Year, ſacrificd Ipbi. 
genia, who indeed was the moſt beautiful which 
that Year produc'd : But he who talks of Sacri. 
ficing, is preſum'd to mean a Subjed fit to be 
made a Sacrifice of (x). 

So if a Truce be made for thirty Days, it 
mult be underſtood of natural Days con ting 
of twenty four Hours : not of artificial, or the 
Space of the Sun above the Horizon, And 
therefore it was a frivolous Quibble of Ck. 
menes, who had made a Truce with the . 
grves for ſo many Days, but the third Night 
finding them fleeping and unprovided by rea- 
ſon of the Truce, ſet upon them, and flew 


ſome, and took others: and when he was up- 


braided for his Perjury denied that the Nights 
were comprehended in the Treaty (y). In 
vain alſo did Mycerinus King of endea- 
vour to convict the Oracle of Falſhood; for the 
Oracle foretold that he ſhould live no more 
than ſix Years : but he order'd Candles to be 
lighted up, and revell'd by Night as well a; 
Day, as if by thus uſing the Night as Day he 
could make twelve Years out of ſix (2). 

Thus the Word Arms denotes ſometimes 
the Weapons of War, ſometimes the Warriors 
themſelves, according as the Subject matter of 
the Diſcourſe directs. For if it be an Article 
that neither Party ſhall uſe Arms againſt a 
Third, tis plain, Souldiers or an Army is 
meant by it: but if upon the Surrendry of 2 
Garriſon it be ſtipulated that they deliver up 
their Arms, not the Souldiers but the Weapons 
are ſuppoſed by it ( a). 

The Plateenſes having promis'd to reſtore 
the Theban Captives, ought to have reſtord 
them alive, not dead (). For the Treaty was 
concerning living Men and not the Carkaſſes of 
them (c). 

It was a wretched Fetch of Labeos's, who 
having by the League a Title to half of Au- 
tiochas's Fleet, cut every Ship in Two, and ſo 
depriv'd the. King of his whole Navy (4). 
Thus the (e) Campanians ſtruck up a Ly 
with their Enemies, and one Article was that 


( q) Tho? moſt of the Declaimers in Senses, J. 1. cer. 3. ſeem to be of a contrary Opinion. 
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they ſhould have half their Arms reſtor'd them; 
but they cut each Weapon in Two and fo de- 
liver'd them half. NG 


hilinus (f) tells ns of two Souldiers, who poo 


having got 2 Hoſhead of Wine amongſt their 
Plunder, and being commanded to divide 1t, 
cut it in Two with their Swords. Rhadamiſtus 
ſwore to Mrithridates that he would not either 
by Sword or Poyſon do him any Harm; but 
preſently after he ſmother d him in his Bed (g). 

VIII. Secondly , The Effects and the Con- 
ſequence do very often point out the genuine 
meaning of che Words: For where Words, if 
they be taken literally, are like to bear none, 
or at leaſt, a very abſurd Signification, to avoid 
ſuch an Inconvenience we mult a little deviate 
| from the recerv'd Sehſe of them (+4). And 
therefore it was abſurd in the Arhenrans (1), 


having promis d to relinquiſh the Territories fc 


of the Beotrans, to deny the Ground that the 
had encamp'd upon to be the Hœotians. Wit 
the ſame Cavil did Alexander elude the Con- 
ditions that Darius propoſed to him. Darius 
had offer d him all the Land that lay between 
the Euphrates and the Helleſpont; to which 
Alexander reply d, He offers very liberally all 
on that fide the Euphrates, where is it then that 
be ſpeaks to me ? 7 am already beyond the Eu- 
2 : And therefore the whole of the Dowry 
offers ts leſs than what I am alreaay :Maſicr 


of artue me hence, that I may be aſſur d that 
what you offer is your own (k). As it it was the 


lame thing to poſſeſs a Place by Force of Arms, 
and to polleſs it peaceably, and with the Con- 
ceſſion of the former Maſter. 

Lewis XII agreed with the Pope's Legat 
that the Biſhopricks, void by the Death of . 
Biſhops in France, ſhould be at the King's Diſ- 
poſal. But a Henob Biſhop happening to die 
at Rome , the Pope immediately nominated a 
Succeflor, and the Aing as ſoon another; which 
occaſioned 2 Differences. In this Caſe, were 
1 Judge, I ſhould not ſcruple to pronounce in 
favour of the Ang, for to render an Office va- 
cant, tis no matter in what Place the Incum- 
bent dies : and if ſuch a Cavil had been, ad- 
mitted, the King's Right might have been in- 
vaded ſeveral ways (35 ; | 

At Bologna it was enacted, that I boſocver 
drew Blood in the Streets, ſhould be ſeverely 
pamiſtid. Upon which Law a Barber was in- 
dited for opening a Vein in the Street, and it 
nad like to have gone hard with him, becauſe 
it 0 in the Statute, that he Words 

ud ve taken preciſely without {nterpre- 
tation. In "455th we — this Caſe: 
4 poor Men and a rich Man were Friends : The 


— — 


rich Man in his Will made another Friend his 
Heir, but bequeath'd to the poor «Man as much 
as he, in his Will, bad bequeath'd ta him. The 
r Man's Will is proauced ; by which it appears 


that he had made the rich «Man Heir of all ; and 
therefore he demands the whole Inheritance. He 
that was the written Heir was for giving only (0 
much as the poor Man was worth. And indeed this 
is to be ſaid for the written Heir, that if he did 
not obtain, his being made Heir would have 
had no Effect (n). As for the /nterpretation 


of the Laws of the Land, that of Cicero (o) 


muſt every where take place. Al Laws, lays 
he, ought to be referr'd to the Benefit of the 
Common-wealth, and ought to be interpreted ac- 
cording to the publick Advantage, not according to 
the Letter ; for no one would have the Laws re- 
garded for the Sake of the Laws tbemſelues, but 
or the Sake of the Common-wealth. 

IX. Beſides, 7 hiraly, It gives great light to 
the Interpretation of obſcure Paſſages to com- 
pare them with others that have ſome Affinity 
with them; as to conſider, what the ſame Au- 
thor ſays in another Place, where he handles 


the ſame matter; or to compare them with 


what goes before and follows in the Context. 
For in a doubtful Point the Auzhor mult be ſup- 
pos'd to be conſonant to himſelt : And there- 
fore, if in one Place he has expreſt his Mind 
clearly, we ought to preſume that he is (till of 
28 Mind — 1 — Wong _ _ 

elly appears, that he has chang'd it (p). Thus 
i nk Men ſhould bargain for When. without 
mentioning the Quantity, it would be an im- 
perfect Bargain (2): But if by their former 
Dealings it appear d, that ſuch a ſort and ſuch 
a quantity was thought of and deſign d, it is as 
good, as if it had been actually expreſt (). This 
may be Illuſtrated from Homer (s) in the Duel 
between Qſenelaus and Paris. They had agreed 
that the Conqueror ſhould enjoy Helen, Paris 
being worſted provided for himſelf by flight, 
and Aamemnon proclaim d Menelaus Conqueror, 
and that therefore Helen, according to Articles, 
ought to be his. And the Poet makes Jupiter of 


the {ame Opinion, who declares himſelt (7), 
"ANN" lot vinn ne «"emplas Merends 
Brave Menelaus gains the Victory. 


Beſides, he that impoſes the Conditions mult 
be the beſt Intepreter of them; for he on whom 
they are impoſed, has no Power of adding to 
them. But the Conditions (as Hector expreſt 
them) had no Relation to Slaughter or Death, 
but to Victory only; for Helen was to be ad- 


n 


— — ” 2 


r. Dion. in Caracalls, (g) Tac: Ann, 8. (hb) * There is an Example of this in the League whereby Lemi# XII, of | 


Dee took the City is and its 


1) 2. WE: Sing. Guicciard. H- 
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Judged to him that prov'd the better Man, but 
the Conqueror, and not he that {lays the other 
is ſuch; for a brave Man may fall by the Hands 
of a'Coward. On the other ide, it might be 
argued , that in Decrees, Laws, Leagues, and 
pacts, a latter Condition takes place of a former; 
and that the laſt Condition, that Agamemnon 


had added, was xwm=i9, expreſſing the Death 


of the Conquer'd, and ſo Priamus ſcems to 
have underſtood it in ſaying, 


Jove and the Gods eternal only know 
Which of the T wo is doom d to Shades below. 


Beſides, the former Condition 1s included in 
the latter, for he that kills conquers, but not 
vice verſa.. And therefore the Condition which 
Hector propoſed, Amame mnon did not annul, but 
explain d: did not change, but added to it that 
which was of the greateſt moment, chat the 
Victory ſhould conſiſt in the Death of the Ad- 
verſary; for that is undoubtedly Victory, 
whereas the other may bear a Diſpute. As 
therefore where Laws are really repugnant, the 
Judges embrace that which is evidently Clear in 
Preference to that which is obſcure : So we hok 
upon that Patt 10 be better and more valid, which 
7s deciſtve of the Controverſy, and liable to no Ex. 
ception (u). 

X But that which helps us moſt in the Diſ- 
covery of the true meaning of the Law, is, the 
Reaſon of it , or the Cauſe which moved the 
Legiſlator to enact it. This ought not to be 
confounded with the Mind of he Law; for 
that is nothing but the genuine Meaning of it, 
for the finding out of which, we call in the 

zaſon of it to our Aſſiltance. And this is of 
om force when it evidently appears that 

ome one Reaſon was the only Motive that the 
Parties went upon, which is no leſs frequent 
in Laws than in Pats. And here that com- 
mon Saying takes place that, The Reaſon ceaſing, 
the Law it ſelf ceaſes : But if ſeveral Reaſons 
concur together, and only one ceaſes, the others 
do not immediately expire, or become Jeſs able 
to ſupport the Efficacy of the Law. Nay ſome- 
times the general Reaſon of the Thing ſeems 
to draw one way, and the Abſolute Will of the 
Legiſtator another, and, in ſuch a Caſe, the 
Will of the Legiſlator muſt be deem'd by the 
Subjects a Feaſon , which if it be but clearly 
ſignified, altho not altogether ſo congruous to 
the Laws of Prudence, yet ſuffices to create an 
Obligation. From theſe Premiſes may be rightly 
infer'd, that a Preſent made in Proſpe@ of Mar- 
riage may be revoked and demanded back, if 
the Marriage does not ſucceed ; eſpecially if it 
ſticks on that ſide to whom the Preſent was 
made. Tho generally in ſuch Preſents as paſs 
among the living, the Reaſon of them has not 
the force of a Condition ( unleſs it be expreſly 


ſhall 


mention'd) fo as to make the Fact null, where 
that does not appear. And therefore the Olynci; 
were not unjuſt in refuſing to reſtore the Land 
which Amyntas King of Afacedon had given 
them, when, being defeated by the JA ant 
he had loſt all Hopes of defending his King. 
dome (u). | 

Yet, in ſome Caſes, the Law it ſelf may 
ſuſtain the Place of a Condition (x), And 


therefore Cicero (y) to the Interdict which, 


amongſt others, had theſe Words in it, Ben 
whence you or your Fainily, or your Agent, right. 
ly argues: altho? one Servant be not a Famil 
yet if that one Servant diſpoſſeſſes me, is 
plain I ought to be reſtor'd from the Reaſon of 
the Edict. Nor is there any Difference whether 
my Agent, or any Body elle in my Name dif. 
poſſeſſes another: He adds, the Reaſon is the 
ſame in this Caſe, whether your Agent (as the 
Word ſignifies one that manageth all your Con- 
cerns in your Abſence with full Power, as your 
Attorney or Subſtitute ) or your Neighbour, ot 
Client, or Freed-man or any other diſturb me 
upon your Account and Intreaty (2). 
Another Inſtance of a Caſe which may be 
decided from the Reaſon of the Law (a); The 
Law ts, that thoſe, who in a Storm, forſale the 
Ship, ſhall hoſe all ; and the Ship and the Lading 
theirs that ſtay in it. But in a very 
diſmal Tempeſt all forſake the Ship, except one 


ic Man who is not able to get out and eſcape: the 


Ship by chance comes ſafe to Port, the ſick Man 
ſeizes it as his - the Owner put in his Plea agamit 
him. Now the Reaſon of the Law was, that 
thoſe who had expos'd their Lives to ſave the 
Ship, ſhould have ſome Encouragment ; but 
this the ſick Man can't pretend, who neither 
ſtay'd in the Ship upon that account, neither 
contributed any Thing to the ſaving of it. 
XI. Beſides, the ſame Word admits of fome- 
times a more /oſe, ſometimes a more rid In- 
terpretation, which may happen _ ſeveral 
accounts, Sometimes the Name of the Genus 
is peculiarly apply'd to one of the Fpectes ; 1 
in the Words Adoption and Cognation. In the 
Names of Animals, where the Word is not of 


the Common Gender, the Maſculine includes the 


Feminine and vice verſa. Sometimes Art gives 
a Term a larger Signification than common 
Uſe: As Death in the Roman Law is extended 
even to Baniſhment, which in popular Uſe 
ſignifies only the Separation of the Soul from 
the Body. Hither may be refer'd the Am- 
biguity in the Words, Aline, Thine, Tours &c. 
which lar tial (b) plays with; 


Carmina paulus emit, recitat ſua Carmina Paulus 
Nam quod emis, poſſis dicere jure tuum. 


Vou Verſes buy, your Verſes you recite, 
For what you buy, that juſtly 1s your Right: 


— 


: 
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XI. Moreover, in Promiſes and Pacts, as 
alſo in Privileges, ſome things are Favourable, 
ſome Oaliaus, and others of a middle or mixt 
Nature. 

Thoſe are Favonrable which carry an m_ 
liry along with them, or which equally oblige 
exch Party; and which tend to promote the 
common Advantage, and the greater and the 
more extenfive the Advantage is, the better 
Title have they to Favour. Thoſe allo are 
yourable which make for the Preſervation 
of Societies, and without which fome Act 
would be to no End or Purpoſe (c). Belides, to 
avoid an Inconvenience is more favourable than 
to gain a Convenience; and greater Favour is 
allowd to that which makes for Peace, than 
that which makes for War; and a defenſive War 
is ſtill more fauour able than an offenſive. 

On the other ſide, thoſe are Odious, which 
lay the Burthen on one Party only, or on 
one more than the other; that alſo which 
carries a Puniſhment along with it; or makes 
any AQ of no Effect; or changes any Thing in 
former Conſtitutions ; and ſuch as tend to the 
Deſtruction of Friendſhip and Society. 

Thoſe which are of a mixt Nature ( as ſup- 
pole former Conſtitutions are changed, yer for 
the Sake of Peace ) according to the Greatneſs 
of the Good, or the Change, are ſometimes 
0dious, ſometimes Favourable ; yet, cæteris pa- 
ribus, Favour ought to take place. | 

XIII. Upon theſe Diſtinctions Grotius builds 
the following Rules. | 

1. In Caſes that are no! Odious, Words are 
to be underſtood according to the full Propriety 2 
popular Uſe; and if in popular Uſe there be ſe. 
veral Significations of the {ame Mord, the largeſt 
is 10 be daten. Thus ſometimes the Maſculine 
1s to be taken for the Common Gender; as if 
leave be given to kill any Game in ſuch a For- 
Telt, except Bucks, under that Name Does alſo 
ought to be comprehended. In ſuch Caſes too 
an mdefinize Word is to be taken univerſally ; 
as if it be ſtipulated in a Treaty, that the Cap- 
uves ſhall be return'd on both ſides, it muſt be 
underſtood of all and every one of them. So 
Cicero (d) argues in the aforeſaid InterdiR, that 
the Words, Fans whence a Man has been ejectea, 


ought to be extended even to him who is hin- 


dred from coming to his own (e). For this 
Senſe is not repugnant to the Nature of the 
Words; and in Favour a Man ought to be put 
in Polleſſion of his own; for to diſpoſſeſs is to 


hinder one from continuing in Poſleſſion (), 
t a Man continues in Poſſeſſion altho he 
ſometimes 


And therefore it is the ſame thing whether a 


Matter of Favour , the Year begun is look d 
upon as compleat, where another's Right is 
not injured by it (5). And againſt this did 
Caligula (i) ofteud in denying thoſe , whoſe 
Anceſtors had obtain'd the Freedom of Rome 
for themſelves and their Poſterity, a Title to it, 
unleſs they were their Sons, affirming that Po. 
fterity ought not to be underſtood beyond that 
Degree (4). Vet Lam afraid Diao made uſe 
of too favourable an Interpretation, who when 
ſhe had purchaſed ſo much Ground, as ſhe could 
cover with an Oxe's Hide, cut the Hide into 


thin Peices and ſo ſeiz'd 
than ſhe had really bargain 


open more Ground 
d for(/). By the 


ſame Trick did /vorus buy as much Land as he 
could encompaſs with the Hide of a Horſe ; 
which he afterwards- cut into ſeveral ſma 


Thongs, and encompaſs d Land enough to build 


a City upon (n). 


2. [na Matter of Favour , if he that ſpeaks 


be learned in the Law, or ſpeaks by the Advice of 
thoſe that are, his Words are to be taken in the 
moſt comprehenſrve Signification ; ſo as not only to 


import as much as r 


ao in common Uſe, but t0 


inc ſude that Signification alſo which is uſed amongſt 
the Lawyers, or which the Civil Law has im- 
pos d = them. | 


n the other hand; Words ſhall be taken 


m a ſtricter Senſe than the Propriety requires, 
if otherwiſe Tnjuſtice or an Abſurdity would 


follow. 


5. Altho' it be not abſolutely neceſſary for the 


avoiding Injuſtice to take the Words in a ſtricter 
Senſe than their Propriety demand; , yet if there 


Advantage in ſuch a Reſtriction, we 


be a mani 7 

ought to ſtep at the narroweſt Limits of their 
proper Signification, unleſs Circumſtances per ſwade 
of iſe 


ſe. 
6. In an Odious «Matter a figurative Speech 


may be admitted to avoid a Grievance ; thus in 2 
Donation, or when a Man recedes from his 
Right, Words , altho* deliver'd at large, are 
uſually confin'd to thoſe things only, which 
were ſuppos'd to be then thought of. And 
therefore Cicero (n) argues right, that tho' a 
Man bequeaths to his Wife all the Money he 
has, yet his Debts are not therefore bequeath'd 
unto her; for there is a great deal of Difference 
between ready Money, and ſuch as is due upon 
Bonds. Thus Aurelian, when he ſet out on 


H 
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it is ſuppoled chat they are to be ſent at the 
Expence of him to whom they are promiſed, 


unleſs it was expreſly otherwiſe agreed between 


them. And thus a League made tor the Defence 
ofa Dominion, when the Lord is in Poſſeſſion of 
it, does not extend to the Recovery of it when he 
is ejeted(g). Sometimes the Odium ot the Perſon 
jnſtifies a ric and almoſt quibbling Interpre- 
tation: Thus the Lady that betray d the Capitol, 
and had bargain'd for her Pains to have what 
the Sabines carried upon their left Arms, mea- 
ning their Bracelets, was buried under their 
Shields (r ). oof 

XIV. Crotius applyes theſe Rules in a few 
Examples: As thus, J. 7s demanded , if a Re- 
ward be propos d for him that firſt gets to the 
| Goal, and Two come in together , whether it be 
due to both or to neither? Indeed the fit, in this 
Caſe, may ſignify either him who outruns all 
the reſt, or him whom none outruns: And 
therefore if the Reward was only a Wager be- 
tween the Parties, and both come to the Goal 
together, they muſt draw Stakes. And the 
ſame holds, if two Spectators, as is uſual, had 
laid a Wager on this or that Man's Head. -But 
if the Reward was propos'd by a third Perſon 
to incourage their Induſtry, then thoſe who 
come in together ought to divide it, if it be 
capable of Diviſion; or elſe to enjoy it both 
together; or, if chat cannot be, to draw Lots 
for it, or to run again; for 'tis hard chat both 
ſhould be deprived of the Reward becauſe nei- 
ther was worſe than the other: Beſides, the 
Rewards of Vertue ought not to be confined to 
ſo ſt riet an Interpretation: And therefore it 
would be generous in the Patron to give the 
whole Reward to each that perform equally (5). 
But what Auguſtus gave the Robber Coracot ta, 
(who having heard that ſuch a Sum of Money 
was laid upon his Head, furrender'd himſelf,) 
proceeded rather from the Greatneſs of the 
Emperor's Soul, than that it was due from 
him (7 ): 

XV. In the Treaty which put an End to the 
ſecond Paunick War there was a Clauſe , That 
the Carthaginians ſhould not wage War, either in 
Africa, or out of Africa, * leave of the 
Roman People (u). Oughr this to be under- 
ſtood of an offenſive War only, or of a defen- 


five allo? Certainly only of an offenſive War; 


for otherwiſe that Clauſe would be Oalous, 
as inconſiſtent with the very Being of the 
State of Carthage. Belides , tis hard to re- 
trench Ones natural Liberty, fo far as not to 
permit him to defend himſelf againſt an In- 
ury (. Nor was it the Delign of the Romans 
bh this Clauſe to expoſe the Cartbag intan: 
to the Inſults of their Neighbours, or to render 
them intirely dependent upon their Arms for 


Protection, but only fo to tie them up; 2 
they ſhould not enlarge their Territories, r . 
ereaſe their Strength by War. Indeed when th 
Romans made ſuch a League with Antiochy; >a 
inſerted this expreſs Clauſe ( x ); That f 
Nation, againft whom Antiochus by 104% . 
tickes is debarr'd from' waging War, ſhy; |, 
upon him firſt, he ſhud then Have liberty if ES 
ring againſt them (). f 
XVI. The Romans 3 the Carthay 
that Carthage ſhould be a free City and a l 
after demanded of them that they would ge. 
moliſn it, and build another ar a prey; 
Diſtance from the Sea ; (pretending that the 
Spot of Ground, upon which the City toe 
was not Carthage (2). Here tho the Freedom 
which the Romans promis'd,can't be undetſtocd 
of a full intire Liberty, that having altead 
ſuffered no {mall Diminution; yet, at lezf}, fh 
much Liberty ought to be underſtocd 28 that 
they ſhould not be oblig'd, at another'; Com. 
mand, to deſtroy their native Country and he. 
take themſelves elſewhere. Indeed Liberty, ora 
Privilege of being govern'd by ones own Liv) is 
the Attribute of a People,not of a City, as ichn. 
fiſts of Walls and Houſes (4); yet ſince it vas 
{aid that Carthage ſhould be free ¶ not the Cartha. 
giniaut, by which way of ſpeaking the Zman; 
might have colour'd over their Cheat) the na- 
tural meaning of the Words intimates, that the 
People ſhould enjoy their Liberty in the City 
Carthage that then was, and alſo that the Build. 
ings themſelves ſhould be ſecure. Pohbw(b) 
relates, that the Senate had promis'd, that 70% 
ſhould have their Liberty, their Laws, all ther 
Lands, the full Poſſeffun 4 all their Good; both 
publick and private, and that the Cartharinians 
preſently ſuſpected why there was no mention 
made of the City. But indeed 'tis evident, that 
the Romans here were guilty of more than 2A. 
nick perſidiouſneſs. | | 

XVII. There are other Conjectures founded 
upon ſomething elfe than the Signification ot 
the Words in which the Thing is exprelt, 
which make it neceſſary ſometimes to enlagr, 
ſometimes to reſtrain the meaning. Yet it is 
obſervable, that we have oftner Reaſon to ve. 
ftram than to enlarge it. For the want of any 
one Cauſe is enough to hinder the Effact of a 
Thing, whereas all muſt neceſſarily concur to 
produce it: Thus, in fuch Acts as create an 
Obligation, the meaning muſt be reſtrained, if 
it appears that any one of the Cauſes be abſent; 
whereas to ex/arge it, there muſt be a Con- 
currence of them all. 

And this Enlargement is not fo eaſily ad. 
mitted here, as when I juſt now ſaid, that in 3 
Matter of Favour, the Words may bear another, 
tho' leſs receiv'd Signification than uſual: For 


nia „ 


( q) v. Gaicciard Hi J. 15. p. . 33. b. 
. 8 . 


Liv. J. 42. 6,23. 


up Autiochus, let kim have to Force by Free: 
(z } v- Appian. Eydico. _—y Nici as 
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ng ; { (r) Dio. Calf / «<6. 
* like Article we find in the Peace which Flaminius gave to King Philip. 16. J. 33. c. 30. 
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there ( ſince the only Uſe of Words is to ex- 
preſs ones Mind ) ſuch a Senſe of the Words, 
not being intirely diſſonant to common Ule , 
wight probably have been in the Mind of the 
Speaker. But, the Caſe before us ſuppoſes us 
to make uſe of Conjeures, to prove that the 
Mind of the Speaker is ſuch as his Words 
won't admit of, and therefore we ought to be 
very certain of it. W 

Nor can a Law extend to a Caſe, which pro- 
ceeds upon a Reaſon only like that which the 
Law is founded upon, for the Reaſon ought to 
be exactly the ſame. Nay even that is not always 
enough, for ſometimes the bare Will of the 
* deter mines it ſelf at Pleaſure, even 
againſt or without Reaſon, and yet is ſufficient 
to produce an Obligation. | 

To juſlify then ſuch an Zn/argement we 
ought to be ſure that the Reaſon, under which 
the Caſe in Debate comes, was the only Cauſe 
and Motive that induc'd the Legiſlator to enact 
the Law; and that this Reaſon has been con- 
fider'd by him ſo generally, as that he would 
have apply'd 1t to the preſent Caſe, had he fore- 
ſeen it, becauſe otherwiſe the Law-would have 
been uſeleſs or unjuſt. 

Hither may be referr'd what the Rhetori- 
clans ſay about Reaſoning , when a Thing, 
for which there is no Proviſion made by any 

rucular Law, is inferr'd, by a Parity of 

eaſon, from a like Caſe which is provided for; 
or, as (e] Quind71/ian has it, When a Thing 
not written is gather'd from a Thing written : 
which he illuſtrates by theſe Examples: To take 
a Plow in Pawn is not lawful, he takes the Plow- 
ſhare : the Exportation of Wool is probibitea, 
he exports Sheep. He that /lays his Father muſt 
be 2 up in a leathern Bag, he has ſlain bis 
Mother. A Man ought not to be drag d out of 
his Houſe 70 
Tent (4). | | 

Hither too may be referr'd the Caſe defended 
by Lucian (e); the Law is, //hoſoever kills the 
Iyrent ſhall be rewarded : A certain Man climbs 
into the Citadel to kill the Tyrant, but miſſin 
him kills his Son, and leaves the Sword in the Body. 
Toe Tyrant coming in and finding his Son ſlam , 
out of Grief falls upon the ſame Sword and dies : 
He that flew the Tyrant's Son demands the Re- 
ward, as the Shaper of the Tyrant, Eraſmus 
takes the other ſide, yet certainly the Reaſon 
of the Law is for having the Reward given, 
not only to him who lays the Tyrant with his 


8 


Juflice, he drags him out of his fl 


own Hand, but to him alſo who is the imme 
diate Occalion of it (f). Since there is no 
Doubt but the Legiſlator would have decreed 
the Reward to him alſo, had ſuch a Thing 
come into his Mind. | 

The Law ſays, that whoſoever kills his Wife 
ſhall be put to Death; but a certain Man, being 
willing to get rid of his Wite, and at the ſame 
time io eſcape the Law, kept his Mule three Days 
without Water, and the fourth Day, pretending 
to ride out for his Diverſion, put his Wite upon 
the Back of the Mule; who as ſoon as he came 
to the River, ran eagerly into it, and threw 
the Woman, who periſh'd in the Waters (g). 

Thus the Brethren of Joſeph vainly thought 
that they ſhould be guilty of a leſs Crime in 
throwing him into the Pit where he mult die 
ot Hunger, than if they had actually cut his 
Throat (6). 

It was ſtipulated between two neighbouring 
Nations, when there was no other fort of For- 
tifications, that ſuch a Vlace ſhould not be 
Walled in; which therefore ought not to be en 
clos'd with ſo much as à Pile of Earth, if it 
evidently appear'd, that the Reaſon why Walls 
were prohibited, was to render it incapable of 
holding out againſt Force. TE HON 

A Man leaves his Eſtate to Titius after the 
Death of the Child his Wife was then big with: 
He thought his Wife had been with Child, but 
it proves otherwiſe : And therefore 7 :/:us has 
a fair Title to the Eſtate; for *ris evident, that 
the Reaſon why the Deceas'd did not abſolutely 
make 7 71ius Heir was, becauſe he thought he 
might have a Child; and therefore had he 
known that no Child would have been born, 
he would have made him ſuch without any 
Condition (z). - | 100 

It would have been too hard, ſays r (RK) 
or a Lau giver to have crowded into his Law all 
the Words of the ſame Signification, and there- 
fore what he has expreſt of one, be is ſuppos'd to 
have underſtood of all the Reſt. Thus the Law 
in Exod. 21. 33. is rightly extended to every 
tame Animal, and the Word Pit to every 
Ditch (/). Hs 

XVIII. Beſides, It is of great Uſe to en- 
large the Meaning ſo as to leave no room for 
any ſort of Cavils, and ſo to prevent the Quirks, 
that crafty deſigning Men have found out to 
evade the Law (n). Of theſe Cheats the 
Roman Lawyers make four ſorts, One by a Com- 
mutation of things (), Another by a Com- 
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mutation of Perſons (o); a Third by a Com- 
mutation of the Contract (p) ; the Laſt in the 
way of Contracting (7). 

Licinius Stolo(r ) having made a Law that 
no One ſhould poſſeſs above 0 Acres, he him- 
ſelf, nevertheleſs, purchaſed a Thouſand, and 
to palliate his Crime made over half to his Son: 
For which Reaſon he was accus'd by Popilius 
Lena, and was the: firſt that fell by his own 
Law : teaching us that no Man ought to pre- 
ſcribe to others, but what himſelf is willing to 
perform. Hy tbe Voconian Law no Man can be- 
, gueath above half his Goods to a Wonian ; and 
therefore when a certain Man had made two 
Women joint Heirs , his Relations impleaded 
the Will (3). 

The Rhedians had a Right to Tribute from 
the Ifle of Pharos, but when the Receivers 
came to demand it, the Queen of the Place de- 
tain'd them under ſome Pretence of Ceremony, 


till ſhe had caſt Moles into the Sea and join d 


Pharos to the Continent; and then ſhe drove 
them away; as having Commiſlion to levy 
Taxes upon Iſlands „ but not upon the Con- 
tinent (). 
The Athenians, when a certain Harlot, by 
Name Lena, i. e. Lioneſs, had ſlain the Tyrant; 
for fear of prophaning the Temple with the 
Statue of a Harlot , they erected the Effigies of 
the Animal whoſe Name ſhe bare (4). 
The Rhodians becauſe it was unlawful to pull 
down a Trophy, did therefore hide the Tro- 
phy, that Artemiſia had erected to their Diſ- 
grace, by building a Houſe over it (wh 
When the Har tant demanded to ha the A. 
thenians Decree, which hindred the Megarenſes 
from trading with them, aboliſh'd : and Pericles 
— chat the Law forbid an y Decree of the 
People to be pulld down; one of the Com- 
miſſioners reply d, Me do not deſire you to pull 
it down, but to turn it out of Sight , and that 
none of your Laws forbids (x). 7 v1 
The King of Portugal, for certain Reaſons, 
_ forbid the Clergy the Uſe of Mules, but they 
pleaded their Privileges ; upon which the King 
commanded all the Smiths, upan Pain of Death, 
not to ſhoe any Mule; and ſo the Clergy quitted 
them of their own accord (x). 

Tiberius, becauſe it was eſteem d unlawful to 
ſtrangle Virgins, order'd them firſt to be defil'd 
by the Executioner, and then to beſtrangled (2). 
The Corinthians were forbidden by the Law to 
give a vay their Ships, and therefore they ſold 


them to the Athenians lor five Drachms 2 
Piece (3). ä 

By a Decree of the Senate no Slave could be 
Evidence againſt his Maſter, and therefore 7;. 
bers, a crafty Evader of the Law, gave each 
of the Slaves. their Liberty, that he might 
make uſe of them againſt Libo, without break. 
ing the Decree of the Senate (5). 

Tiridates refus'd to lay alide his Sword at 
Nero's Command, but put a Lock upon his 
Scabbard (eq. } 

Robert Carncraſſe a wealthy Man, bought his 
Preferment of the King, who then wanted 
Money ; and yet by a Trick eluded the Lay 
againſt Simony; for he laid a great Wager with 
the Ming, that his Majeſty would not give 
him ſuch a Preferment (4). 

In the Reign of Phihp II. of France the 
Biſhop of Feauvars appear d in the Field againſt 
Otho IV; but to avoid ſhedding Blood, he 
fought with a Club, not a Sword : But gid 
ſuch a Quibble excuſe the Prelate, or rather 
aggravate his Guilt (e)? 

XIX. But ſometimes the Meaning of the 
Words are to be reſtrained, and altho' Genery/ 
Terms be made uſe of, yet they ought to he 
taken with ſome Exception or Limitation; 
either, r. Becauſe. of ſome Original Defe& in 
the Will of the Speaker, or, 2. Becauſe of 
ſome Aczident which happens inconſiſtent 
with his Deſign. 1 4% 

1. An Original Defe& is in the Will; FnF, 
When an Abſurdity proceeds from it : For no 
Man in his Wits can be' ſuppoſed to Will Ab- 
ſurdities : And 1 am miſtaken , if upon this 
Principle, that noted Diſpute between Pro. 
tagoras and 'Euathles (f) may not be decided; 
for altho' they agreed in general Terms, that 
the Maſter ſhould have no Right to his Re. 
ward *cill the Scholar had gain d a Cauſe : Yet 
when the Maſter had ſued for his Reward, and 
the Judges had given Sentence in favour of him, 
the Scholar onght, by no means, to have de- 
fended himſelf by that Exception: For when, 
they enter'd into Contract, that was not thought 
of : And it is abſurd for any one to make ſuch a 
Pact as ſhould cut him off — any Poſlibility 
of obtaining what might be due to him by it. 
EY a Kin to this is that which they tell 
of | Ariſtzaes, who had promis'd a Penny to him 
that ſhould tell him the Truth: To whom, 
lays a Sophiſt, ou will not give me the Pemy. 
What muſt Ariſtides do in this Caſe ? If he 
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ives it, he gives it to one that did not tell the 
Truth; but if he does not give it, he refuſes 
it to one that did. In ſuch Gaſes as theſe, that 
Rule of the C:vi/ians ought to be apply'd ; that 
In a general Diſcourſe the Perſon of the Speaker 
is always excepted. And therefore Simenides, 
the Cetas cannot be prov'd a Liar from his 
own Saying Kyires ds 44551 , the Cretans are 
s Liars :- Nor can I aoprove of that of 


Lacretins*( g ). 


Denique nil ſciri ſi quis putat, id guogue neſcit 
Am ſciri poſit, cum ſe nil ſcire fatetur. 


He that ſays nothing can be known, ore throws 
His own Opinion, for he nothing knows, 
S knows not that. Mr. Creech. 


For he that ſays Nothing can be known, profeſſes 


himſelf to know this one thing, That nothing 
can be known (h). In the Schools we have 
this Example of an om mma (), A Man 
aream d, that there was no Credit to be given to 
Dreams. Now whatever Genins had infus'd 
this Dream into him, defign'd ſo much Credit 
ſhould be given to this, as that none ſhould be 
given to any other (H. 

Beſides, Secondly, The Will is thought to he 
originally defective, Ihen the Reaſon ceaſes, 
which” alone fully and efficaciouſly moved the 
Will ; for if the Reaſon of the Law be added, 
or if we be ſufficiently ſatisfied of it, the thing 
is no longer conſidet d Simply, but as it comes 
under the Reaſon. An Example of this we 
have in the Law (Y) that forbids Patrons to lay 
an Oath upon their Bond-men not to marry, or 
to breed up Children; where it is added, that 
Altho' in the Law no Perſon is excepted, yet it 
1s to be underflood of thoſe only who are capable of 
having Children ; and » whey if a Man ſhould 
lay ſuch an Obligation upon an Eunuch, he would 
net rome under the Penalty of the Law. For the 
Reaſon of the Law was, leaſt the Patron, out of 
Covetouſneſs, ſhould put a Stop to Propagation; 
which Reaſon, in the bale of an Eunuch, ceaſes. 

But, Zhirdly, The Will is originally defective, 
If there be a Defe in the Matter : for the 
Matter which he is about, is always ſuppos'd to 
de in the Mind of the Speaker, altho' his Words 
ſeem to be of a larger Extent. Thus if an 
Eſtate be pen to a Man and his Heirs Male, 
his Grandfons by his Daughter are not ſuppoſed 
to be meant by it; for the Nature of ſuch a 
Settlement interpoſes, which plainly excludes 
Women, and the Deſcendants of them. 

XX. Vet as to the ſecond Head Crotius re- 
marks, 7 hat under the Reaſon may be compre- 
bended ſome things which do not acrually exiſt, but 
are conſider'd in a Moral Poſſibility only ; and 
when this happens no Reftriftior muſt be admitted. 


— 


things continue in the ſame Poſture as they 


The Meaning 1s, that a Covenant where the 
Parties had a certain Reaſon in View, as fuppoſe 
the avoiding. Danger, or an Inconvenience, 
does nor only hold good in thoſe Caſes where 
ſuch Inconveniences would have follow'd, but 
in thoſe alſo where they may probably be ſuf. 
pected : for Inſtance ; ſhould two Nations enter 
into a Treaty that no Army or Fleet ſhould 
pals within ſuch Limits, altho' the Reaſon of 
this Article be that one ſhould not aQually do 
the other any Harm, yet it won't be lawful to 
{ſend an Army or a Fleet thither, altho' there 
be no Deſign of 1njuring the other. And thus, 
it the Law forbids that any ſhould walk the 
Streets with Torches; tho' the Reaſon of the 
Law be to prevent any Miſchief from them, yet 
it would be no Excuſe for a Man to ſay that he 
would uſe them ſo carefully as to do no Harm 
with them : | 

—*Tis alſo a Queſtion whether Promiſes carry 
this tacit Condition along with them, That 
are? 
Which in general is denied; for ſince this Con- 


dition is Odious, as being apt to render the Act 


null, it ought not eaſily to be preſum'd, if it 
be not actually added; unleſs it appears plainly, 
that the preſent Poſture of Affairs was included 
in that one only Reaſon which we have been 
talking off, For thus we frequently read in 
Hiſtory, that Ambaſſadors have return'd Home 
without opening their Commiſlion, upon ſuch 
Revolutions, amongſt thoſe to whom they were 
ſent, as may be preſumed to make void the 
whole Reaſon of their Embaſſy (in). | 

XXI. 2. That an Accident is inconfiſtent with 
the Deſign of the Perſon , may be made to ap- 
pear; either, Fuſt, From Natural Reaſon, or 
Secondly, From ſome Sign of the Will. 

In order to make this Diſcovery from Ma- 
tural Reaſon , © Ariſtotle (n) thinks that the 
Unaderflanding ought to be endued with a true 


ſenſe of Equity, and the Will with a hearty In- 


clination to judge according to Equity (o). And 
he rightly defines (p) —_— to be a Correction 

of the Law , where it is deficient, by reaſon of its 
being too univerſal ; or, in other words, a Dex- 
trous [nterpretation of the Lau, ſhewing that 


ſuch a particular Caſe ought not 10 be brought 


under it, becauſe an Abſurdity would follow : 
Which may alſo be apply'd to Mills and Packs, 
mutatis mutandis. And here Grotins (q) well 
obſerves, that Equity has no Place in the Law 
of Nature, ſince that Law does not ſpeak more 
univerſally than the Nature of things requires. 


But yet that the Law of Nature, not as it is in 


it ſelf, but as it is generally 


expreſt by Men, 
may want the Aſſiſtance of an ae, Intet- 


pretation: for Inſtanee; when that Law ſays, 
that Every Man onght to have his own ; we 
mult in Equity qualify it with this Con. 


„ 


22 1050 * He ads abfurdly who fays he is filent ; for by ſaying be is filent, be is not filent ; and fo deſtroys his own Aſler- 


That the Law may net 1 en of Ct plug 
ive brave eward. 
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dition, that He be in bis Senſes, and that no ſu- 
perior Right interpoſes. For ſince, in Laws eſ- 
pecially, all Caſes cannot be foreſeen, or by rea- 
ſon of their infinite Variety ex reſt r); it is 
therefore neceſſary for them, whoſe Duty it is 
to apply particular Caſes to the general De- 
crees of the Law, to have a Liberty of ex- 
cepting ſuch as are ſo peculiarly circumſtanti- 
ated, that the Legiſlator himſelf would have 
excepted them, had he been preſent, or had he 
foreſeen ſuch Caſes (4). 

There is an Example in Cicero (t); It was a 
Law among the Ahodiang, that if any Ship of 
Strength ſhould be found in the Haven, it 
ſhould be confiſcated. A great Storm, not- 
withſtanding all the Seamen could do, drives 

a certain Ship into the #hcaians Haven; the 
Queſtor ſeizes upon it, and the Owner pleads 
from the Reaſon of the Thing that it ought not 
to be confiſcated. Again, 

The Law forbids the Gates to be opened at 
Night, in time of War: Nevertheleſs a Man 
opens them and receives in ſome Allies, who, if 
they had been kept out, would have been cut 
in Pieces by the Enemy, which was encampd 
hard by (u). 

However this Liberty muſt not be indulged 
too far, leſt any one ſhould raſhly make himſelf 
Judge of the Legiſlator's Deſign; for ſometimes 

e Wills and Commands that the very Letter of 
the Law ſhould be put in Execution (w). And 
therefore we ought to have Reaſon very evi- 
dently of our ſide, when we act counter to it; 
as we certainly have, when we find that the 
preciſe adhering to the Letter is unlawful ; z e. 
repugnant to the Law of God, or Nature : For 
to ſuch no Man can be oblig d; indeed no Man 
in his Senſes can be preſum'd willing to oblige 
another to it (x). | 

Sometimes Eguiſy is taken in another ſence, 
as when any Cauſe is ſaid to have the Benefit of 

 #jquity, or the Rigour of the Law is allow'd 
to be ſoften d in favour of the Criminal; for 
even angie _ as _ to — — — to 
ity, when they don't ſo rigidly inſiſt upon 
weir Right 3 heir Adverlaries, — 
mit ſomething of it. 

Laſtly, Cauſes are ſometimes ſaid to be leſt to 
Egquity , when the Civil Law takes no Cog- 
nizance of them, or when the Nicety of the 
Law is not regarded, but the Thing 1s left to 
the Arbitrage of honeſt Men. | 

XXII. Moreover a general Law ovght to be 
reſtrain ; if, altho' it be not abſolutely un- 
lawful to ſtick to the Letter, yet upon weighing 
the Thing 1n Candour and Prudence, it appears 
to be too grievous and burthenſome, either in 
reſpe& of the Condition of humane Nature ab- 


ſolutely conſider'd, or in regard of the Perſon fo 


and Thing in debate, compar'd with the End 


of it. For ſome things ſcein intolerable 10 
Mankind in general, others to {ome «raj, 
Perſons : ſome Buſineſs is ſuch, as to take much 
Pains about it, would be Folly. And an Ex. 
ception againit thoſe is ſtill the more reaſonable 
if the Law be not only poſitive, and the matter 
of 1t ſuch, as makes it probable, that the Le. 
giſlator would not, at the great Inconvenience 
of the Party, demand the Obſervance gf it: 
but alſo if the Neglect ot it does not tend to 
the Diſhonour and Contempt of the Authority 
that enacted it %). 

And therefore, without doubt, tis a fooliſh 
piece of Superſtition in the Abyſſines, ſpy 
weaken themſelves by taſting in Lent, as, for 
want of Strength and Courage, not to be able 
to reſiſt the Inroads of their Enemies; inſo. 
much that their Country has ſometimes been 
over-run at that time without Reliltance(z ) 

Thus a Man that lends a Thing for a certain 
time may demand it back before the time ex. 
pired, if in the mean while he happen; to be 
in great want of it himlelt ; for by the Natute 
of ſuch a beneficial Af? no Man can be preſumd 
willing to oblige himſelf to his great [uconye. 
nience. 

So if a Prince has promiſed to allilt his Ally 
with Forces, he may be lawfully excuſed, ag 
long as he 1s in danger at Home, and wants 
thole Forces for his own Defence : For ſince 
every Prince is, in the firſt Place, oblig'd to 
protect his own People, all the Promiſes, which 
he makes to Foreigners, are underſtood to ex- 
tend no farther, than the Safety of his own 
Kingdom admats. | 

And thus a Grant of Immunity from Taxes 
and Tribute ought to be underſtood of ordinary 
annual Taxes only, not of thole extraordinary 
Subſidies, which the urgent Necellity of Aﬀairs 
may require, and which the Publick can't ſub- 
{iſt without. From hence it appears, that Ci. 
cero (a) is too free in ſaying, that Such Promiſes 
are not to be kept , as are uſeleſs to the Perſons to 
whom they are made ; nor if they be leſs beneficial 
to bim, than prejudicial to the eMater. For 
whether a Thing be uſeful,or not, to the Perſon 
to whom it is promiſed, it is not always for | 
the Perſon promiſing to judge; unleſs he 
has Authority over him, or has him placd 
under his Care. Nor is any Prejudice or Bur- 
then redounding to the Perlon promiling, ſut- 

ficient to releaſe him from his Promiſe (tor the 
Performance of every free Promile has ſome 
Burthen going along with it) but ſuch and ſo 
much as, according to the Nature of the AQ, 
ought in reaſon to be preſum'd, excepted. As 
in the Example brought by Cicero (b), /f you 
had promiſed to appear immediately as Advocatt 
r another, and in the mean time your Son falli 


dangerouſly ill, it wonld not be @ Breach Vu 


3. 4. 6. 10. 1. 12. 13. D. ge leg. (t) De Þroent. J. 2. 
meanum : which is very 
* ſtances are ſuch as render the obſerving of the Law a Breach 


c. 8. 1 6. (y) Add. Gior ad Matth. c. 18. v. 3. 


r) Xen. Hipparch. To commit to Writing every thing that ough 


— — 


t to be done, is as difficult as to know all future things, 
(uv) [bid () A-cording to J. 11. 5.1 D gui 


hard, bur ſo it is written. Add. lex Wiligoth. J. 2. für. 1 c. 14. (*) Grot. ad Heſt. c. 4. 16. * Some Cuoim- 
init rhe chief Laws ot Nature Add. Val. Max. / 3. 6.79 l. 
() Fr. Alvarez. Deſc-ip. Arhiop. . 13. (a) Offi. (3) . 


ne; 


* 


ö 
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t to perform what had promiſed (c). 
1 Second, qu nal ae: alſo ſome 
Signs of the Will, from whence it may be cer. 
ulnly collected, that a Caſe ought ro be excepted 
from the general Expreſſions of the Law; as 
when the words of the Legiſlator in another 
place, tho' not directly oppoſite to the Law 
now ſuppoſed to be before us (for that would 
be a Contradiction) yes by ſome peculiar In- 
cident and unexpected Event of things, happen 
to oppoſe it in the reſent Caſe: or which a- 
mounts to the ſame thing, when there are two 
different Laws, which don't interfere, and which 
eaſily may and ought to be obſerved at different 
times, but can't both of them be ſatisfied, when 
by ſome Chance _ call for our Obedience at 
the ſame Inſtant (4): In this Caſe, we muſt 
obſerve ſome certain Rules to know which 
Law or Pact ought to give Place to the other, 
where both cannot be fulfill d. Gro7zus lays 
down thele, | 

1. That which is only 1 gives Place to 
that which is commanded (e). For a Permillion 
includes a Liberty, but a Command carries 
along with it a Neceſſity of Acting. 

2. That which ought to be done at this preſent 


time, is preferable to that which may be done at 


other time : Or when, at the fame time, I 

he under two Obligations, whereof one can't 
be ſatisſied but at this Inſtant, the other at an 
time hereafter ; the former ſhall be perform'd, 
the /atter put off to ſome other Opportunity. 
From whence 1t follows, that no Man can be 
in joyn d two things which cannot be both per- 
form'd together, and which neither of them 
admit of Delay, From hence we may give an 
Anſwer to the Enquiry of P/utarch (f) why it 
was not lawful for the Hamines Dales to bear 
any other Magiſtracy ? For fince the Duties of 
the Prieſts were certain and ſettled, and the 
Duties of other Magiſtates uncertain and not 
ſettled, the ſame Man being both Prieſt and Ma- 
3 would not have been able to provide 
or Buſineſs of ſo different a Nature, if they 
happened to interfere in the ſame nick of time: 
do chat one mult neceffarily have been neglected 
lor the Performance of the other. It ſeems 
that thoſe Prieſts had not found out 'the Secret 
of making an Honour and a Gain of the Prieſt- 
hood, and yet of throwing the Duty and Bur- 
then of it upon their Curates. 


2. An Affirmative Precept gives way to a Ne- 


Kade, or when an Affirmative Precept can't be 
ſatisfied but at the Expence of a Negatzve one, 
then the Performance of the mative ſhall 
be defer'd or ut off, till it ceaſes to claſh with 
that other which is Negarive. The reaſon of 


—— 1 


as an Exception to the former : as if the 
c 


this is taken from the'Nature of the #firmautrve 
and Acgative Precepts : For the Obligation of 
theſe is perpetual, uniform, and equally binding: 
whereas 7hoſe preſuppoſe an Opportunity of 
being put in Execution; which is preſum'd not 
to oller it ſelf, if it can't be done without the 
Violation of ſome Law : And therefore things, 
in ſuch a Poſture of Affairs, are eſteem'd morally 
1mpolſible, Hence it is that no Man can injure 
another or break his Word, to promote the 
Advantage of a Friend, or to get wherewithal 
to be grateful or generous : For tis a ſtrange 
ſort of Piety to ſteal Leather, and then give ihe 
Shoes in Alms to the Poor (g). Mahomet in 
the ' Alcoran forbids any one to give Alms of 


ill gotten Goods. However, I can't ſay, that 


Schach Abas King of Per/ia was in the right in 
diſpoſing of no . ſo freely to charitable 
Uſes, as that which he had raiſed from the 
Stews; for this, ſaid he, was paid willingly , 
whereas the other Taxes were extorted with Sighs 
and Greans from the Subjects Vet, methinks, it 
was not ſo decent to pitch upon Money rais'd 
after that manner for ſuch Uſes (). To this 
Head, in ſome reſpect, —_ what Leo of Ao. 
dena (i) tells us of the Hebreus, that what- 
ſoe ver was forbidden the Men, was alſo for- 
bidden the Women; but as for the 4firmative 
Precepts, the Rabbies declar'd, that none of 
thoſe, which were confined to a certain time, 
obliged the Women, by reaſon of the Weakneſs 
of their Sex, and their living under the Go- 
vernment of their Husbands. 

4. In Covenants and Laws, which are in other 
s equal, that which is particular and appli- 
cable to the preſent Caſe takes Place of that which 
7s general. For Generals muſt be reduc'd to Par- 
ticulars before they can be apply d (8) As for 
what Gro7zus ſubjoins, That a Prohibition, which 
has a Penalty annex'd, ought to take Place of that 
which has none; and that which has a greater, 
of that which has a leſs, is not ſo clear. For 
a Prohibition, that has no Penalty, either fix d 
or arbitrary, annex'd to it, is of no Force at all. 
And that Rule f 7100 Evils to chuſe the leaſt, 
can't properly be apply'd to Moral Evils or 
Sins: For when it happens that one of two 


 Prohibitions muſt needs be violated, then that 


whoſe Violation is of leaſt Concern is ſuppos'd 
to be permitted; for Example, one Law is, 
T hat no Man ſhall appear abroad in Arms on 4 
Holy-day : another That no «Man 112 flay at 
Home upon m_—_ the Signal of a Tumult. 
In this Caſe the latter is to be look d upon 


Law had been, that no Man ſhould 
abroad in Arms on 2 Holy-day, unleſs 


he be 


— = 


(©) Add Sen. de Benef. 14. 36. (4) Char. de la Sageſſe, J. 1. 6. 35. 3. . (e) 
me e which is commanded, is neceſſary 
„cb ich forbids is more werful than that which nu 

& 7a allow: For that whi 
om. (.g ) © That Law which forbids ſcems, b 
5) Olearius, 1t;n Perl. |. 5. e. 31. 
; for every Law that forbids is therefore 


. can do more than all 
cone UPenaley. ) el. R 
20 . Cic de Invent, . 24. 


that which is permitted, voluntary. Auth. ad Heren. & Lem de Invent. 1. 2. 
its. v. 


* A Command is of greater Force than a 


is i in the Power of the Magiſtrate :. and one who 
; This is reſerved in the Powe Magutenen's) ape op who 
ſome fort of Exception, to correct that which 


The Law which forbids is of greater Aurhority than that 


becauſe it cor rects that which its or commands. May. ViForin, 
The pore erticular a Law is, the more does ſeem to maks | 


H 4 


com- 


** as * 
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commanded by the Magiſtrate in caſe of a 
Tumult. : | 

5. When two Duties happen to interfere at the 
Same Point of time, that which is the more honeſt 
and profitable is 10 be prefer d. For the other 
Obligation is only upon Condition, that it 
can conſiſt with an Obligation of greater 
Moment. | | 

6. When tuo Covenants, One upon Oath , 
the Other not, can't be performed both together, 
the former ought to take Place of the latter : 
unleſs the latter was added as an Exception and 
Limitation to the Other; for an Oath added to 
a Covenant excludes all ſuch Reſtrictions and 
tacit Exceptions, as are not neceſſary from the 
Nature of the Thing, and which, if there be no 
Oath, may be more eaſily admitted (/). 

J. An Oblgation imperfettly mutual gives 
Place to one that is perfettly mutual, and binding 
on both ſides : Thus what I owe upon Contract 
ought to be paid before what is due from me 
upon free Promiſe, or 2 or any 
ſuch reſpect, if both can't be perform'd together. 
And therefore Phocion, when he was ask'd a 
Largeſs for a certain Sacrifice, reply'd : A 
the rich, for I ſhould be aſbam d to give to you, and 
not to pay this Man (pointing to Callides the 
Uſurer) what / owe hm (m). | 
g. The Law of Generoſity giues Place to the 
Lauf Gratitude, ceteris paribus : altho' each 

implies an imperfect * For the Debt 

of Gratitude has more Favour to plead in its 
behalf than that of Generoſity; for hat re- 
quires that we ſhould give becauſe we have re- 
ceiv'd ; whereas 7zh/s is built upon no ſuch 
Foundation. And therefore, in this Caſe, be- 
cauſe the Necellity of Gratitude interferes, the 
Object of Generoſity is ſuppos'd to be wanting. 
And this holds ſo far, that even Generoſity to- 
wards our own Relations, unleſs it be due upon 
ſome cloſer Obligation, gives Place to the Duty 
of Gratitude. 3 

g. Where the Laws are made by ſubordinate 


Powers ; that of the Inferiour, yields to that of 


the Supertour, if both can't be obey d. Thus we 
ought to obey God rather than Man (=). And 


the Command of a King carries more weight 


with it, than that of the Maſter of a Famil: 
10. The more noble , uſeful, or neceſſary Fa 
matter of one Law 15, than that of another, th, 
greater weight ought the Law to have 9with u; 
11. 7 he cloſer Tie there is between any Peyſyy 
and us, the more ought Obligations due to him oui. 
weigh theſe due to others, ceteris-paribus (0 . 
Cicero ( p ) has a e eee to the 
Matter in hand: Contrary Laus, ſays e,aamit of 
a Diſpute when tuo or more ſeem to Claſh. 4; 
thus ; one Law ſays, That wholoever kills the 
Tyrant, ſhall be rewarded as a Conqueror at the 
lm Games, and may demand what he 
pleaſes of the Magiſtrate, and the Magiſtnte 
ſhall grant his Requeſt. Another Law ena; 
That upon the Death of the Tyrant his five 
neareſt Relations ſhall be put to Death. 4h. 
xander , who had exercis d Tyranny. over the 
Phereans, was {lain in the Night by his Wikk 
Thebe , and ſhe for her Reward demanded her 
Son, whom ſhe had by the Tyrant. Some 
were of Opinion, that the Son by the Lay 
ought to be put to Death. The Thing ma 
bear a Diſpute; Now, in ſuch Caſes, it uit 
to be conſider d which of the Laws conduct ty 
greater, i. e. to more honeſt , more _ | 
and more uſeful Ends. And that ought t0 be 
obſerved which bas the greater Ends to ſupport 
it. Then we ought to conſider which Law was 
made laſt, for the laſt is of greateſt Obligation. 
Then which of the Laws commands, which per- 
mits only ; for that which is commanded is ne. 
ceſ/ary, that which is permitted, voluntary. Then 
which Law ts penal, and which is enfurced 
with the greater Penalty ; for that ought tobt the 
moſt obſerved , which can be violated with left 
Impunity. Then which commands, which forbids 
for that which forbids is often an Exceptim to 
that which commands. Then which ſeems di. 
fiend to bind in general, which in part only: 
Which to include in common ſeveral things, which 
ſome particular one only ; for that which binds in 
part, or ſome certain particular thing only, [et 
moſt capable of being apply d and brought into Cui. 
Then by the Law what ought to be done inne. 
drately , and what admits of Delay; 7 that, 
which can't be put off, ought to be obey d fit. 


(1) * Medes in Euripides, v. 743. having deſired Ægeus to entertain her, and not to deliver her up, when her Enemies ſhould ce 


* mand her, would necds have it confirm'd by 
make ſuch an Excaſe to your Enemies. (m) Plut. Phocione. 
Cic. Off. 1. Where he tal 


Oath : which Zgeus approved of, for fo, ſays 
of the Degrees of Society. (p) L. z. de Invent. 


it will be the ſafer for me, if | can 


(n) A#.4. 19. (o) Gal.6. 10. 1 Cor. 8. 13. 1 Tim. 5. J. 


— 
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Of the Way of deciding Controverſies in the Liberty of Nature. 


| B* the Law of Nature every Man is oblig'd 
to perform, and to pay of his own accord, 
what by any Title is due from him; and if any 
one has deſignedly damag d or offended another, 
the ſame Law moreover obliges that the De- 


linquent ſhould ſeriouſly repent, and give Se- 
curity to live in Peace and Friendſhip for the 


Future. And as this Repentance, where wy 
not extorted by Force, but proceeds from dle 


Principle and Conſideration of Jultice, is a ſut- 


ficient Indication of the Offenders Amendment 
So on the other fide, after ſuch Satisfaction 
made, and Security given, the Party 10Ju'” 
ought to forgive him, and to live peaceably Ns 


Of the Law of Nature and of Nations. 
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ſor the time to come. And if a Man thro 
paſſion and a Deſire of Revenge refuſes it, he 
muſt be anſwerable for the Breach of the Peace 
and the Conſequence of it (7). For it is in- 
humane and brutiſh , not to be ſatisfied with 
any thing leſs than the Blood of the Offender : 
And when a Miſunderſtanding 1s once begun to 


continue it on for ever. It was a curſed Speech 
| of Cato's r) who, when he met a young Man uſt. 


fotht with the Ruin of his deceaſed Father's 
Enemy, took him by the Hand; and Thus, ſaid 
he, ought we to appeaſe the Ghoſts of our Parents ; 
wt with Kids or Goats, but with the Tears and 
Veſtruct ion 0 their Enemies. 

2. But all Men are not of ſuch a happ 
Tcmper, as to be willing, of their own accord, 
to perform their Duty : And, beſides, ſeveral 
Controverſies may ariſe concerning the Cer- 
rainty and the Quantity of a Debt, and the ra- 
ting of a Damage, the Competency and Exer- 
a of certain Rights, the fixing Boundaries, 
the Interpretation of Pacts, and other Preten- 
ſions ; and yet in the Liberty of Nature no Man 
can take Authority upon him to determine and 
compoſe ſuch Controverſies ( 5). Indeed Hobbes 
makes every Man his own Judge in a State of 
Nature; by which he can mean nothing elſe, 
but that he, who has no Superior to govern him, 
may manage his Buſineſs as he pleaſes, and ap- 

int means for his Preſervation according to 

is own Diſcretion. For if another Man ſhould 
take upon him to judge of my Affairs, yet, ſince 
be has no Authority to determine me by his 
Opinion, it will depend intirely upon my Will 
and Pleaſure whether, or how far, I ſhall be 
concluded by him; and ſo ultimately the Ma- 
nagement 0 
Breaſt ; which yet I ought to:govern according 
to the Rules of Nature, | 

As to what remains; tho' every Man may, 
in that State, either negle& or defend his own 
Right, either put up or return an Injury; yet 
he can t, in his own Cauſe, give Sentence ſo as 
to oblige him, with whom he has the Contro- 
verſy, to ſtand to it. For tho he deſigns never 
lo juſtly, nay, tho' he proteſts upon Oath, that 
he decrees what ſeems to him to be right, yer 
ſince the other may have as great a refedt for 
his own Opinion ; if they happen to diſagree, 
nothing can be done by reaſon of that Equality, 
which is eſſential to the State of Nature (7) 

3-But yet the Law of Nature by no means al 

ows, that every Man ſhould immediately fly to 
Arms, and put the Controverſy to the Deciſion 


my Actions will lie in my own 


of the Sword, before milder Methods have 
been attempted (4). And therefore the Parties 
ought firſt to endeavour by ſome friendly De- 
bate, between themſelves or their Agents, to 
compoſe the Difference ( w). Indeed even 
after Arms have been taken up, and each Party, 


by the Calamity of War, has been induced to 


hearken to gentler Accommodations, we gene- 
rally find, that the Difference is at laſt adjuſted 
by Treaties and Negotiations. If the Thing 
and the Temper of the Parties admit of it, the 
Diſpute may eaſily be decided by Lot (x). But 
if neither a Debate is able to put an End to 
the Controverſy, nor either Party thinks fit to 
truſt that to Chance which each, in reaſon, 
thinks to be on his fide; the only thing the 
can do is to pitch upon an Arb:trator, and eac 
bind himſelf to ſtand to his Award. And here 
Crotius (y) well obſerves, that in a doubtful 
Caſe, altho' each Party ought to come to Terms, 
rather than go to War, vet the Plaintiff is more 
oblig'd to it, than the Defendant ; for the De- 
fendant's Plea is the more favourable even in the 
Law of Nature. OH 

4 From the Deſign of appealing to an Arbi. 
trator, it appears how He ought to be qualified. 
For therefore Recourſe is had to Him, becauſe 
a Man's Judgment, by reaſon of that natural 
Affection which every Man bears to himſelf, is 
ſuſpected to be partial in his own Cauſe (S). 
Upon which account, the Arbitrator mult take 
care not to ſacrifice Right to Affection, nor to 
be biaſs d in Favour of one more than the other, 
any farther than the Merits of the Cauſe in- 
cline him. And if he behaves himſelf thus 
impartially , he ought not to regard the unjuſt 
Reſentments of him that is caſt. Hias (a) uſed 
to ſay, that He had rather fl e between thoſe 
that were his Enemies , than his Friends ; for, 
in the latter Caſe, let him judge how he would one 

his Friends would turn his : whereas, 


of both were his Enemies, one probably would be- 
come a Friend. And therefore it is manifeſt, 


that a Man, who has any Intereſt in the Succeſs 
of either Party, ought not to be an Arbitrator 
between them; for fear he ſhould not be able to 
obſerve ſo exactly that Indifference and Impar- 
tiality which he ons (3). 

From hence it follows, that there ought to 
be no Pact or Promiſe between the Arbitrator 
and the Parties, whereby he may be prejudiced 
in Favour of either of them (c). Nor ought 
he to expect any other Reward for his Sentence, 
than the Satisfaction of having judged right. 


» Ponting ( in Livy, I. g. c. 1.) 

p of Thucydides, I. 1 may be admitted; 
* molt think them greater than really they are. Saluſt. Catil. 
two Ways of conteſting, one 


7 


{ excellently to this Purpoſe. 
wicked Men think fit to be Jadges in their own Caſe. Ariſe. P 


ic. Off. 1 i. 


r) v. Plutarch in the Life of Cato the elder 
oſs Bord Bowe ms med to go t6 Lew: ( *Almoſt 


that 
Mortal ever thinks an Injury 


3. c 6. 


Argument, the other by Force , and that being proper to Men, this to Brutes, 
2 is inſ, C N 


in. J. . c. I. 1. 4. When, without trying to 


e the Klam, when tney were to be Arbitraters in the Olympick 


Decree ol the Rowan People, who in the Controverſy between the Aric ini ans and the 
(e) Compare Hobbes de Cive, c. 3. 5 14- 


I /oiÞ on 


*. L c. 72. A. Juſt. 8. c. 3 * 15. 
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Abſurd therefore was the Arbitrage which 
Maximilian, and the Yenetians ſubmitted to 
Leo X. whilſt each of them privately tamper'd 
with him to declare of his fide (4). | 

Now altho' the contending Parties enter into 
Compact with the Arbitrator, about taking 
upon him his Office, ( for as no Arbitrage 
can be exerciſed without the Conſent of the 
Parties, ſo no one can be forced to be Arbi- 
trator againſt his own Conſent;) yet it is 
not from the Force of that Compact, that he 
becomes obliged to judge according to what he 

thinks is agreeable to the Laws of Conſcience 
and Equity: or they to ſtand to his Award. For 
the Law of Nature, which can receive no En- 

forcement from any Compact, obliges him to 
judge according to Jultice ; and they are obliged 
to 3 without any Reſerve, to his Deter- 
mination, becauſe otherwiſe the Deſign of go- 
ing to an Arbitrator would be fruſtrated, and 
there would be no End of ſuch Appeals. 

For ſuppoſe they ſhould agree to ſubmit 
themſelves to his Arbitrage, not abſolutely but 
upon Condition, that he ſhould decree accord- 
ing to Jultice, How would they ever be able to 

decide the Matter ? For the Parties, being ſup- 

poſed to be in a perfect 4 of Nature, are, 
as yet, equal; and each has Power to inquire 
whether the Arbitrator has per form'd the Con- 
dition, in judging according to juſtice. And 
therefore it, after the Sentence be given, it 
ſhould ſeem unjuſt to either Party, or ſhould 
really be ſo, another Controverſy would ariſe 
about it; which, ſince neither this Arbitrator, 
nor the Parties could be able to determine, it 
would be render'd neceſſary to apply to another. 
And if with this other they enter into the ſame 
conditional Compact, and a Doubt ſhould ariſe 
about the Juſtice of his Sentence alſo, they 
would be forced to apply to another for Relief, 
and ſo on in mfinitum. 

From hence it follows, that the Pact, which 
the Parties enter into when they conſent to 
ſtand to the Award of an Arbitrator, ought to 
be conceiv'd ſimply, and not upon Condition 
that he pronounces Sentence aceording to 
Juſtice; for elle, as was ſaid before, there 
might be an Appeal from one Arbitrator to ano- 
ther, and from him to a Third, and ſo on with- 
out End (e). Beſides , that there can lie no 
Appeal from the Arbitrator is plain, becauſe 
there is no ſuperior Judge to receive it, which 
obtains even 1n Civil States, where the Parties, 
by Conſent, pitch upon an Arbitrator, provided 
the Cauſe be ſuch as it does not concern the Go- 
vernment to intermeddle with: And if any 
Country admits of ſuch an Appeal, it is by reaſon 
of ſome poſitive Law. Tndeed, in fome Places, 
thoſe extraordinay Judges, who have Cauſes 
laid before them, to be examined and decided 
out of hand, without the tedious Forms of 


nnn ... 


Law, come under the Name of Abitr,,, 
And from theſe nothing hinders but chat ,, 
Appeal may lie to a Superior. 

But when we ſay that the Parties on), 
right or wrong, to ſtand to the Sentence of 10. 
Arbitrator, it muſt be underitood with fon- 
Reſtrictions : For tho? I can't fly off, becay 
he decrees otherwiſc than I expetted: yet hi; 
Sentence ſhall not bind me, it it manifeſtly , 
pears that he tamper'd with the other Parry 
and received Bribes of him, and concert! 
Matters with him to my Diſadvantage. For h- 
who evidently takes Part with either fide. 
ceaſcs to bear any longer the Perſon of an . 
bitrator (F). 8 

If it be thought fit to refer a Cauſe to more 
than one, tis beſt to have an une ven Number; 
for elſe they may divide into equal Votes, and 
ſo leave the Buſineſs undecided. 

5. Moreover Grotzus (g) would have it con. 
ſider d, whether the rape be choſen as a 
Fuage, or as having Authority more ar large 
of giving Sentence, not according to the Rigour 
of the Law, but according to Reaſon and Equity, 
For ſometimes both Parties appeal to the Law; 
and there the Arbitrator, as if he werea Judge, 
ought to weigh the Merits of the Cauſe, and 
to determine according to Law. Sometimes 
one Party only inſiſts upon the Rigour of the 
Law, and the other, in Favour and Compaſſion, 
defires a Mitigation of it; or, in other Words, 
appeals to Equity: Where by Equity I don't mean 
that dextrous Interpretation of the Law, men- 
tioned in the foregoing Chapter, which even a 
ſubordinate Judge ought to make uſe of : but an 
. Abatement of the Rigour of the Law, upon 
the Dictates of Humanity, Charity, Com- 
paſſion, Oc. which none but the ſupreme Judge, 
or an Arbitrator, cholen on Purpoſe, has Au- 
thority to "pp! 

If it be oubeful under which of theſe two 
Qualifications the Arbitrator is choſen , he 
ought to ſuppoſe himſelf tyed up to thoſe Rules, 
which a Judge would be oblig'd to follow; for 
it is for want of a Judge and Judicatr that he 
is called in: And, in a doubtful Caſe, we ought 
to take that ſide which is cleareſt. Beſides, an 
Arbitrator can't ſo eaſily act unjuſtly, if he has 
a limited, as if he has an abſolute Power dele- 


gated to him. Indeed to perſwade a Mitiga- 


tion of the Rigour of the Law, is properly 
their Buſineſs who voluntarily, without entring 
into any Engagements, interpoſe, as common 
Friends, between the en Parties. 

| Now as he that judges between Fellow-ſud- 
jets, judges according to the Municipal Laus 
of the Place: ſo he who judges between thoſe 
who acknowledge no common Municipal Laus, 


| ought to judge according to the Law of Nature; 
un 


eſs the Parties ſubmit their Cauſe to the 
politive Laws of ſome particular State. 


— 


(4) Guiciard. Hiſt | 11 about the End ; and J. 12. p.m. 34. 


be brought a Rea n of that in Quint Decl. 372. One Decree cannot 
in hi, Caſe, whoſe O;inion be was not otherwiſe obliged to ſtand by, 


| * Lucian. 4bdicat. E 
» *(&). v. 56. &c- D. pro Seco. (g) L 3 c. 20. 


h 
very one makes him, whom he haz choſen, the chief Judge of his Cauſe. rfl Hift. . 


— 


a. 


(e) v.l.18. J. 32. 5,15. 16. D. de receptis. From hence may 
make void another. If an tches upon thoſe to be Judgu 
after having made the Chev? RE . N their Deter. 
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6. The ſame Crotius (h) obſerves alſo, that 
an Arbitrator, choſen by the ſupreme Autho- 
rity, ought to take Cognizance of the Merits 
of the Cauſe, and not of the Poſſeſſion ; for it 
belongs to the Civil Law to determine that; 


whereas, by the Law of Nature, the Right of 


Poſſeſſion follows the have” Concerning 
which my Opinion is that, altho' by the Law 
of Nature and Nations, it does not ſeem ne- 
ceſſary, that if a Man be turned out of Poſſeſ- 
fon he ſhould immediatly be put in again, be- 
fore the Merits of the Cauſe be heard, eſpeci- 
ally if can be immediatly determined; yer, in 
many Caſes, the Arbitrator ought to make En- 
quiry who was 1n Poſſeſſion, that he may know 
whom it chiefly concerns to make out his 
Title. For the Plamriff ought to have very 
clear Proofs to ſupport his Pretenſions, where- 
25 it is enough for the Defendant to confute the 
Arguments of his Adverſary, tho' ſometimes 
1t may be convenient, over and above, to ſhow 
his own Title alſo. However it is not ſufficient 
for the Arbitrator to give Judgment concernin 
the Poſſeſſion only, tor that is generally out o 
Diſpute, and ſeldom brought before him; but 
his Buſineſs is to examin into the Merits of the 
Cauſe, and by a final Determination to put an 


| End to the Sute. But while the Cauſe is depen- 


ding no Innovations ought to be made; and, if 
the Plaintiff can't make out his Pretenſions, 
Judgment ought to be given for the Party in 
ellion. | 

7. But «Mediators, who interpoſe between 
contending Nations, either preparing or actu- 
ally ingaged in War, and endeavour, by their 
Authority and their Arguments and Intreaties, 
to bring them to Terms of Accommodation are 
not properly Arbitrators (1). Theſe having fo 
pious a Deſign in hand cannot be obſtinately 
rejected, without the greateſt Inhumanity , 
even altho they ſhould appear to be more in- 
umately allied to either Party. For the other 
ſtill has Liberty either to accept or refuſe what 
they offer: And it is the chief Buſineſs of a 
Friend, where he cannot join in the Quar- 
rel, to endeayour to bring 1t to an amicable 
Compoſition, Beſides, it is frequently the In- 
tereſt of a Prince to prevent War from break- 
ing out between Nations; for ſome Sparks of 
the Fire, kindled in his Neighbourhood, may 
pellibly reach him; and, beſides, it may be 
erous for him to have both, or either of 

the Parties intirely ruined ; and therefore, as 
he values his own Safety, he ought to en- 
deavour might and main to hinder the Flame 
from coming to a Head. And the more earneſt- 
f ought Chri/tians thus to labour in compoſing 
ferences, becauſe even the Alcoran (k) (how 
ſenſleſs ſoever it be in other things) does wiſe- 
ly in commanding that if Two metan Na- 
tions go to War, the reſt ſhall interpoſe, and 


force the Aggreſſor to make Satisfaction, and | 
after that, _ both to live in Friendſhip 


and Amity for the Future. | | 
Tis certain, that if it be the Intereſt of ſe- 
veral to have the Quarrel made up, they may 
enter into Compact jointly to labour for Peace; 
and,if their Endeavours ſhould prove unſucceſs- 
ful, they may then mutually preſcribe to one 
ues far each ſhall make himſelf a Party 
in the War. But this only, in caſe none of 
them has any Pre- engagement upon him to aſſiſt 


either of the Parties, in caſe of a War; for 


ſuch an Obligation can't be limited by a Treaty 
made afterwards with a third Perſon. 
Moreover, two or more, whom 1t concerns 


to have an End put to the War, after having 


. weighed the Pretenſions of each fide, may law- 


fully agree upon what Terms a Peace ought to 
be concluded, and then offer them to the Par- 
ties with a eManifeFto, that they will join forces 
againſt him that refuſes them. For a Prince 
does not, by this means, obtrude his Arbitrage 
upon another againſt his Will: nor decides ano- 
ther's Quarrel by his own Authority, (both 
which are Encroachments upon the Liberty of 
Nature : ) Nor are thofe Terms offered to the 
Parties, ſo as if they were oblig'd to comply 
with them. But ſince, by the Law of Nature, 
a Man may join Forces with him who, he 
thinks, has receiv'd an Injury, eſpecially if 
the Conſequence of it is likely to redound to 
his Damage; by ſuch a Method, as this, he 
openly declares for 3 and Peace, that he 
is — others would act fairly, and that he 
is not willing to enter into a War, before the 
adverſe party has rejected the Propoſals of 
Peace (J). | | 

And this ſort of ¶ Mediation is the more com- 
mendable, if it puts an End to a War, that 
would prove dgſ{tru&ive to one or both Parties; 
yet he, who makes himſelf a Mediator, ſhould 
take Care that he be able to compel by Force, 
that Party which refuſes to ſtand to his Deter- 
mination (). | 

8. How the Form and Proceſs of a Debate, 

before an Arbitrator, is to be manag d, common 
Senſe will beſt direct, according to the different 


Circumſtances of the Thing ; for it would be 


1mpertinent to give tedious Directions how 
each Party ought to open his Cauſe, how to 
ſtare the Oueſtion, how, after the Arguments 
on both ſides have been weighed, the Sentence 
ought to be pronounced : we need only obſerve, 
that if the Pretenſions on one fide cannot be 
made out but by Deeds, and they happen to be 
loſt, the Arbitrator has nothing to do, but with 
the Conſent of the other Party to give him his 
Oath; I ſay, With the Conſent of the other Party, 
for elſe, in the Liberty of Nature, no Man is 
obliged to put the Iſſue of his Cauſe upon ano- 
ther Man's Conſcience. It is alſo za the Power 


5 
* 


8 


- (4): . Guicciardia. E. 1. where ics debared whecher Hercules Dake of Ferrers, ſhould a the Part 
— RES > (k) Cap. 40 Clanftris, (I) v. Liv. 144-6, 19. at the 


6604.4. 
ot an Arbitrater or Mediator between the Fenetions and the Florentines. 
ied. Jin l 6. c. 6. u. 1, a * 


m) v. Vell. Paterc. J. 2. c. 30. Liv. J. 9. c. 14+ 
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of the Parties to refer themſelves to the De- 
ciſion of a Lol, or a Duel; as has formerly been 
practiſed among many Nations. 

However, I do not ſee how the Loſs of my 
Deeds can extinguiſh my Right; indeed [ 
cannot — — done me in the Civil Court, 
being not able to produce ſufficient Evidence; 
but, in the Liberty of Nature, tis enough to 
juſtify me in the Proſecution, It I be fylly con- 
vinced of my Right, tho' I be not able to make 
out my Pretenſions to another (). 

9. This Arbitraturs have in Common with 
7 that, in the Examination of Matters of 
Fact, they ought to ſhew themſelves equal to 
the bare Aſſeveration of each Party, i e. when 
they contradict one another, to believe neither. 
But when Deeds (o), Arguments and unde- 
niable Inſtruments can't be produced, they mult 
then give ſudgment according to the Teſtimony 
of Witneſſes (p). 

And thele F7nefjes ought to ſhew them- 
ſelves indifferent towards either Party, and 
not to let Favour, or Hatred, or Revenge weigh 
more with them than their Confcience (9). 
Thuanus (t) relates, that heretofore, in Great 
Brittain, an Engliſh Man could not be a Witneſs 
againſt a Soft, nor a Scot againſt an Engliſh Man, 
by reaſon of the Enmity between the two Na- 
tions: But Cambaen (s) tells us, that this ob- 
tain'd only between the bordering Scots and 
Engliſh ; ſo that it never ſo qpny Engliſh Men 
ſhould, with their own Eyes, fee a Scot commit 
Murder, their Teſtimony would ſignify nothing, 
unleſs ſome Kot or other teſtified the ſame 
Thing. ̃ 

And therefore as my Adverſary may refuſe to 
admit of my near Relations. as Miineſſes, fo 


may | except againſt my profeſſed Enemies. In- 


deed ſometimes Relations are excuſed upon a 
Principle of Humanity, for fegr they ſhould 
be forced to offer Violence, Ather to their 
Affections, or to their Conſcience. And there- 
fore the Roman Law never obliged the Client 
to be Evidence againſt his Patron, nor the Pa- 
tron againſt his Client (7): But beſides this, 
there was another very good Reaſon why Ser. 
vants ſhould not be allow'd to give Evidence 

ainſt their Maſters ; for, as Cicero (u) ſays, 

that which is done in our own Houſe , and 


among our ſelves, were permitted to be pub / 
expoſed and brought agaimſt us, the Mar u, 
be the Slave and the Slave Maſter. Indeed 7 je. 
doric ( w ) forbid the Abuſe of this Law by an 
Edict; for ſome bought upother Peoples Servants 
who were conſcious of their Crimes, leſt they 
ſhould be brought as Evidence againſt them. 
Laſtly, It is very reaſonable, that no Caſe 
ſhould ſtand or fall by the Credit of any one 
ſingle Witneſs (x), not only becauſe one ma 
more eaſily be deceived, or corrupted than 
many, and thexe is no Falſhood fo impudent 
but may get the Alliſtance of one Witneg 
, but allo becauſe an able underſtanding 
Judge may diſcover the Witneſſes to be falſe 

y oppoſing to one another the Examination; of 
ſeveral (2), whereas one may eaſily be con. 
ſiſtent with himſelf; and altho”, by this means, 
ſome Crimes muſt remain unpuniſh'd in this 
World, and fome mult loſe their juſt Right, 
who perhaps have but one Witnels to ſupport 
it, yet this Inconvenience is not fo great as if 
every ones Life and Fortune lay at the Mercy 
of any. one Man's Impudence and Villany ; for 
'tis better that a few guilty Perſons ſhould 
eſcape Puniſhment, than that many innocent 
ſhould ſuffer (4). | 

Yer Se/den (b) obſerves, that againſt a Cen. 

tile the Jews admitted of one Witneſs as (uf. 
ficient. And Grotius\c ) takes notice that one 
Witneſs was enough , not to condemn, but to 
inform the Court, and, in pecuniary Matters, 
to put the Defendant to his Oath. Art this Day, 
among the Hors, the Evidence of two honeſt 
Men 1s ſufficient, but if the Witneſſes be ul. 
pected then twelve Perſons are required; for 
they think as much Credit may be given to 
twelve, let them be ever 1o profligate, as to 
two, be they ever ſo honeſt (4). The Hebrews 
admitted none to be Witneſſes, but ſuch as were 
of good Reputation ; Madmen were excepted 
againſt, and Children, till they were thirteen 
Years of Age; and Thieves even after they had 
made Reſtitution; thoſe too who lived by G- 
ming, and Publicans who exact more than their 
due, and ſuch as deal in thoſe things which de- 
ſerved Stripes: Among the 7urks, thoſe who 
have made a Pilgrimage to Mecca are equivalent 
to three Witneſſes (e). Add to this, that One 


þ 6. v. Conneſtag, de Unione Lufiran. J. 5 p. 
13 to dane.0 e fee every 6 ö 


r Fe, be. pu 

cems ſufficiently proved. which i ed by two. : 
Jrom! fer. And iy G . be XN. 
Jud. de Decal. If Arguments and Writing: be wanting, the 


„ (r) Lib.n. 


ond the il things of their Maſters. There is ſuch 
AF. uw ry (he ce heme of Rar Mas I am 


W. 222. To this 


UG 


is that of Qwin#. Decl. 312. The Condition of Man is miſe- 


we 2 4 Truth has ſo little Power, and Faith ſo little Efteem. it ſcarct 
= 4. 7+ 
os, that in Matter ot Inherirances part 


( p) For as Iſæus ſays, Orat 7. 
y , Deeds are preferable ro Witmſſes. 
muſt by decided by Wirne es. Add. Lex. Wiſigot 1.2. . 


Arguments are better 


9) ds, be, dem. Ovid. TH. 1.3, B10. 


(3) Ad ann. 1585. 
Wifgorh. J. 5. f. 7. c. 11. (u 


Dejotar. Lucian in Aſino· Servents muſt need: bn'w 
my as Orat. de ſacro Olive trunco · — Bacch · 


ant of even that which I know. v. a Paſſage in Iſocrates Trapez. de fide 
. Ara d ef eee, in db d. 


Add. Lex Wihgoth. J. 5 t. 4 c. 14. with which may be compared ibid J 3. f. 4 4.10. 


49. ( 
cuſer brings a Multitude of his Relations as Witneſſes, the Accuſed ſbal! te found 
25 is (y) Pl! Nat Hiſt. 1.8. c. 22. if (2) v. Suſan. * 
Max /.4. c. 1. . 10. (b) De jar N. & G. J. 7 c 6. (c ) ad D iy. | 
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Fye-witneſs is worth ten that have the Fat? by be ſhewed:more fully hereafter when we come 


.ſay only (f). And therefore their Teſti. 
3 50 Weight which is built upon the 
Authority of others. We... 

But tho' the Oath of a Witneſs creates a 
oreat Preſumption of the Truth of what he 


alerts, yet, in the Law of Nature, nothing 
hinders but that a ſworn Witneſs may be con- 


victed of Perjury ; and, if he be ſo convicted, 
the Sentence founded upon his Teſtimon 
comes to nothing (g): Yet it ſeems, abſurd, 
that the Party concern'd ſhould be permitted to 
make void the Evidence by ſwearing on the 
other fide ; for this would not only lay open a 
great Gap for Perjury , but by reaſon of con- 
tradictory Oaths , the Controverſy would re- 
main as uncertain as before. And therefore it 
is according to its uſual Sillineſs and Impiety, 
that the Alcoran (h] commands him who accuſes 
his Wife of Adultery, and has no Witneſs to 
prove it, to ſwear four times, and the fifth time 
to imprecate the Curſe of God upon himſelf, it 
what he affirms be not true: and on the other 
ſide, it allows the Woman to be clear, if ſhe 
denies the Charge four times upon Oath, and 
the fifth time with an Invocation of the Curſe 
of God. . N 
10. As for putting the Sentence of the Judge 
in Execution, we need not ſay much ; for in a 
State of Nature, if a Man does not, of his own 
accord, perform what is due to me, I may by 
all the Power that my ſelf have, or my Friends 
can ſupply me with, force him to it. How 
far we may carry ſuch violent Preceedings ſhall 


to diſcourſe of War. Only here we may ob- 
ſerve, that in ſuch an Execution, I not only 
acquire the Froparey: of. the thing adjudged to 
me, when by any Method whatſoever I have 
got Poſſeſſion of it: but moreover, if I cannot 
get Poſſeſſion of tte thing it ſelf, I may ſeize 
upon any thing of the ſame Value, the very 
Charges of the Execution being reckoned in, 
ſo as to: become the rightful owner of it (3). 
Indeed the. Goods of a Debtor, who becomes 
ſuch either by his own Contract, or by the 
thing it-felf, or by his Injuſtice, are look'd 
uppn, in the Law of Nature, as tacitly mort- 
gaged for the Debt ; and, if it be not diſcharged; 
may be juſtly ſeized for it; nor is the bare De- 
tention of the thing enough for the Creditor ; 
for that frequently has more trouble than 
Profit in it; but he muſt alſo have full Liberty 
to diſpoſe of it as he pleaſes; for my Right is 
not ſatisfied, if inſtead of the thing, with the 
Property of which I ought to be inveſted, I 
receive nothing but the Cuſtody of another 
Man's Goods; yet, in ſuch a Caſe, I ought to 
tignify with what Delign I make ſuch Seizure, 
whether in order to extort from the Debtor my 
Dues the ſooner, or to take the Goods thus 
ſeized upon 1n Part of Payment : Indeed it 
ſeems but reaſonable to give the Debtor Liberty 
to receive his Goods, upon Payment of the 
Debt. But this way of Execution is proper to 
the State of Nature, and has no Place in 4 


Civil Conſtitution (4). > Fd 


— | 
f) Plaut. Trucul. The Ears are leſs faithful than the Eyes. Lucian. de dome. In 4 well regulated Commun wealth the Laws take 


care, that what is given upon Hear [ay ſha 


by which 


U not go for Evidence. For ſuch a Teſtimony it naturally liable to Corruption. Philo Jud: de 
thing is illuſtrated and diſcovered : But the Far has leſs Creait as having te do not with the things themſel uss, 


wy linguaram. The Eye is rate of the things themſelves, and in a manner intermedales with Buſmeſs, and percei uis all by 


but with Rumours which do not always mind the Truth. Id. de judice. 
Au of Perjury may be brought — the witneſs; as is plain from Demeſth. Orat. in Ewergum. 


the End (h ) Cap. de Lumine. 


( g ) The Attick Laws allow, that, after the Sentence, an 
Add Plat. de leg. I. 11. 


(i) For 2s G-ot#4s obſerves J. 2. C. 5. 1 2 Expletive Juſtice when it cannot get the thing it ſelf , demands an Equivalent, which 


morally [peaking is the. ſame. 
cauſa, .. 459. aa 1 de vi privata. 


(k) v. / 5. D. de acquir, poſſeſſ. L 2 5. 18. D. de vi bonorum raptorum L. 13. D. quod mei us 


The End of the FirT# BOOK. 
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Cn A4 P. 1 
Of MATRIMONY. 


T follows in Courſe, that we examine the 
Original and Nature of Humane Govern- 
ment, and that we obſerve what Precepts 
of the Law of Nature and of Nations do 
preſuppoſe it. But in as much as Govern- 
ment cannot otherwiſe be conceiv'd than be- 

tween: ſeveral Perſons, and fince the Holy 

Scriptures inform us, that in the Beginning 

GOD Almighty created one only Humane 

Parr, the Original Parents of our Race; it may 

leem neceſſary, before we proceed in our En- 

quiry about Civil Power, to conſider the Re- 
ation of Matrimony, which being the Source 
of Private Families, does by Conſequence ſup- 
ply Matter for the compoſing of all Sove- 
reignties and States. For as the Body of Man 
1s made up of divers Members, each of which 
conſider d by it ſelf,” hath likewiſe in ſome ſort 
the Once of a Body, ſo States are form'd 
out of leſſer Societies, of which ſome are call'd 
Simple and Primary, others Compound, and as it 
were Collegiate. Of the firſt fort are three 
according to the threefold Power of a Husband, 
of 2 Father, and of a iger. And theſe bear 
the Name of Simple, not becauſe they eonſiſt of 
no more than two Perſons, as ſome maintain 

(4, but becauſe they are not compounded of 

inferior Societies. For why may not one Fa- 


— 


ſpects fit for ſuch a Condition, lie under any 


ther have more Children, and one Maſter more 
Servants, and yet the Societies, thus conſtituted 
be as truly ſimple, as if each Father had but 
a ſingle Child, each Maſter but a ſingle Ser- 


vant (b)? 


IT. To go on then; ſo ſoon as Man was ren- 
dred obnoxious to Mortality, leſt the Duration 
of ſo noble a Species ſhould be confined to a 
ſingle Age, or ſhould require the conſtant Mi- 
— of new Creations to preſerve it in Suc- 
ceſſion, it pleas'd the moſt wiſe GOD to pro- 
vide againſt theſe Inconveniencies, by endui 
the two different Sexes with a Natural Power 
of propagating; their Kind. And leſt they 
ſhould forbear ſo neoeſſary a Work, either out 
of Negligence , or upon Apprehenſion of the 
great Pain of Hearing, and the great Trouble 
of Educating their Off-ſpring, he implanted in 
each Sex a molt paſſionate Love, a moſt ardent 
Propenſion towards the other; with a: moſt 
deep and tender Affection for their Common 
Iſſue; that ſo they might not only willingly, 
but joy ſully contribute their Service to the 
1 and the Continuance of Humane 

ce (c). | 

TIT. The firſt Point of Enquiry concerning 
Matrimony muſt be, whether Men, in all re- 
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2) vid. Joh, Frid. Horn. de Civitate, I l. c. 1. 3. 2. (6) In 
Fal ea hear his Managers of the Queſtion. LL. 7. 4 ATHEN, 
the Ori, 


? CL1x. Tes nodowbt., A. But the 


the Legiflator's Cares? Will not Nature teach him to ſettle , before all thi 
of 2 5 4 
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Plato himſelf is our Guide and 
ome, tell me, by all that's Good, what Point ought fit 


inni thus with Matrimony 
s, ur Leen the es 
s 47. from the Uni 


1 air enerat ion t 
— — A. Why then if Neptial Lows be in L. Place allg. they cannot but have a 
arions of the Stare. . | . 1 
( ©) My Lend Baues obſcrves, that amongſt Animals the Plenſute of Generation is greater than that of Feeding. Adv. E. l :. 
EN Providit ille maximus mondi paren, The wil Crearor knew the World was frail, _ oe 
r t fati 4 A order'd qui co repair 
Ut — 7 * —_— 4 Still with new Race the Breaches made by Fate. 5 
n aer barren Youth | ey 
Tee- ben vitam be Err 
E naw | Ach all you ſee muſt prove a ſhort-live'd Crowd, N wal, | 
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Obligation of entring upon it. For about this 
Action, as likewiſe about others, to which 
Men are inclined by a Natural Appeute, as 
Self.preſervation, and the Love and Education 
of Off-ſpring, uy have rais'd a Scruple, as if 


they were not under the Care and Cognizance | 


of the Law of Nature. For, ſay theſe Authors, 
what need was there of a farther Engagement 
to ſuch Performances, as the Senſitive Appetite, 
and Inſtinct did with ſufficient Strength incite 
and drive us to before ? Bur indeed their De- 
: pendance on Natural Inſtin&, is ſo far from 
proving them to be uncommanded by the Law 
of Nature, that it rather argues a more pecu- 
liar and more earneſt Care in Nature to have 
them obſery?d, with the utmoſt Strictneſs, as 


the immediate Cauſes of the Safety and Welfare 
of Mankind: whilſt diſtruſting, as it were, the 


bare Force of Reaſon, ſhe aſſiſts and ſeconds it 
with ſo violent an Inſtinct, that Men cannot, 
without great Difficulty, bend the contrary 
way (4). Where ſhould we find a Perſon who 


would venture the common Vexation of Chil- 


dren, were he not led to deſire them, as well 
by a Natural Inclination (e), as by the ſober 
Advice of Reaſon : eſpecially fince the means 
of obtaining them are ſuch, as would appear 
both tedious and deſpicable to a wife Man, un- 
leſs attended with ſome delightful Charm (F)? 
We acknowledge that there is a great Dif- 
ference between Inſtinct and Feaſon, and that 
in moſt Caſes thoſe Powers take quite 131 
Roads, and that therefore the Licentiouſneſs 
of the former is to be bridled, and controll'd 
by the Authority of the latter; which to com- 
paſs and effect is an Argument of a great and 
worthy Soul. But altho' Jaſlinct hath not in it 
ſelf the Force of an Obligation, yet it many 
times happens, that we may, by ſome ſuperior 
Engagement, be ohlged to nndertake à per- 
formance, which bare Inſtin& before inclined 
us to. | A 40 
And hence we may inferr the Falſneſs of 
that Poſition (g), which afferts that a Mother, 
who kills her Child to avoid publick Infamy, 
and ſo ſtifles her Inſtinct of Natural Affection 
by another Inſtinct of Averſion to Shame, is 
not guilty of a Sin againſt the Law of Nature. 
For the Infant's Life was guarded by that Law, 
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as well as by the Inſtinct of the Mother; nal 


it was her Duty to have known, that her Dil. 


2 was an Evil which ought not to have 
een weigh'd againſt the Death of an Innocen; 
brought into the World by her free Conſent 
If the Care of her Reputation was dearer 0 
her than the Pleaſure of being a Mother, ſhe 
ought to have conſider'd this before ſhe changed 
her pure and ſpotleſs Condition. But afterwarg; 
it would be barbarous Injuſtice to conceal the 
Sin of the Parent by ſacrificing the Child. 
When Marriage is once contracted, in a; 
much as the Gift of Fruitfulneſs is not con. 
ferr'd by humane Power (4), a greater or al:{; 
Number of Children equally anſwers the Obli. 
gation of Nature. Nor ſhould the Wife's Bar. 
rennefs raiſe any Scruple in the Husband, as if 
he had been wanting in his Duty to the 
World (7). 
IV. To carry on our Enquiries as clearly as 
may be, this in the firſt Place we take to be 
molt evident, that all thoſe 1mpure Pleaſures 


are repugnant to the Law of Nature, which 


aim at no other End than the Satisfaction 
of Brutal Luſt. For the more warmly the 
Appetite of Love ſtirs in humane Breaſts, the 
more is Nature and Reaſon concern'd to pro. 
vide, that the Irregularities of its Motions do 
not prejudice that come) Order, which is the 
very Life of Society; and that it be rather 
made to contribute to the Maintenance of De- 
cency and Peace. Whence appears the moſt 
deteſtable Sinfulneſs of thoſe Pollutions which 
we ſo juſtly call Unnazaral. 
But the Sin of Uncleanneſs is not confind to 
thoſe groſs Degrees; many grievous Violations 
of Chaſtity there may be in what we are wont 
to term the ordinary way of Nature; and thele 
Happen as often as we purſue our Pleaſure, 
without regarding the only juſt End of it, the 
due Conſervation of our Race. It hath in. 
deed been afferted , that many Nations of old 
thought it a Part of Natural Liberty, to proſe- 
cute an amorons Entertainment, without being 
(+) tied by the Rules of Matrimonial Strifels. 
t tis ſufficiently manifeſt , that if all Men 
ſhould make a conſtant uſe of this irregula! 
Freedom, humane Society could not long ſub- 
fiſt, either ina graceful or in a quiet Condition. 


———— 
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(80 N.. Graſwinkel. ad Grot. {. ie 1. 5 11. 
come at our Pleaſure , nor at the time 
Leut: Sometimes. 
ot net work by ner is Chance e 
F the Limitation & ) Thus Mr Selgen ſheus from the Few: 
man, hot yer married nur 

of Cohabitation. Whereas the ſucceeding Inſtitution a 

. on married State: tho” if this were 


haſtens and autr u] our Wiſbes , ſome 


Nemo ire quenquam prbl 

Dum ne per 
Dum te abſiineas nupts, vids, wir gine, 

-  Iuventute, & pueris liberis ; ama quod lubot · 


(d) Add. Oppian Cyyeger. 1. 3. v. 107, &c. Halicut. J. 1. v. 702, &c. 
LK 616. (f) A Val tas L 7. c 2. . 1. Montaigne Ea . 3. c 3. p m. 137. 
(h) Geneſ. XXX. 1.2. i) 
fix d for it in our .-ccount : Nature is abſolutely at her own Diſpo 
times ſbe proceeds. 
'd to Rules ana Preſcriptions. Ib 


d between a circumciſed Perſon and a Heathen it 


(e) Vid. Euripid Medea. v. 1090, Kc. Hyppol 
Cartes de Paſſion. Art. XC. 
Senec. I. 2. tin Fruitfulneſs dh u 


ſal ; and no: tied uf by bu 
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, an diſappoints them with her Dela): Nets 
8 ſer Bey, but Nature Fakes nu nit 


a Rabbies, that before the Meſasal Law ic was allowable for u V's. 
th'd, to beſtow herſelf; either Fe, or upon Conſideration of a Reward, without the 


bade circumciſed: Perſons to uſe any Community of Bed. mw 
it was, in ſome Caſes, 
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And therefore, according to Biſhop Cumber- know their Fathers, as well as their Mothers, 
land's molt true Rule, That in which it is im. or becauſe, by the conjugal Tie, he incorporated, 

ible for all Men to agree, cannot be according as it were, Two into One (a). Who is there 
toright Reaſon. | that can pretend to be inſenſible, how little 

Nor was the Command of Natural Law, as Difference would be left between Beaſts and 
to this Point, ſo quite worn out amongſt thoſe Men, ſhould the Ordinances of Marriage be 
very Nations, which allow'd a publick Security univerſally cancell'd and repeal'd ? Indeed the 
to ſuch Practices, as that they really approv'd Beaſts would then have the Advantage of the 
of what they permitted, or abſo]v'd the Actors Compariſon (o). They are frequently obſery'd 
from all Marks of Diſgrace. Tis a famous to ule ſome kind of Conflancy, in their way of 
Aphoriſm of Ulpian , that a hore is vile or Love, and ſome Semblance of Conjugal Fi- 
wicked, by her Profeſſion; and the Romans delity. And if the fair Miſtreſſes raiſe a Quar- 
thought it a ſufficient Puniſhment to theſe loole rel in the Herd, tis only at certain Seaſons of 
Ladies to make them ſhew their Licenſe in the Year, when they feel a Warmth beyond 
publick before the Magiſtrates, and thus to their ordinary Temper. But Men would be per- 
ſand infamous on Record (7). The Principle, petual Rivals; and Humane Race pan be 
then, on which thoſe States and People pro- confounded and deſtroy'd by ſo wild a Method 
ceeded, who conniv'd at ſuch youthful Diſ- of its Preſervation. Again, how miſerably 


orders, was, by the means of theſe publick weak'and helpleſs would be the Condition of : 


Traders in Lewdneſs, to preſerve and guard the breeding Mothers? Or, if they weather'd 


the private Chaſtity of Virgins and of honeſt out that Danger, how great would be the 


Matrons. In warmer Climates, the Extra- Trouble, how high the Charges of Education 
yagance of wild Gallants (n) might have in- above their ſingle Strength or ſingle Fortune? 
jur d the molt ſacred Modeſty, had it not been It is plain, the Men would not be over-forward 
diverted by a Tribe of forward Nymphs, who to aſſiſt them under either of theſe Burthens; 
were proud of their Addreſſes, and met them not in the Firſt, unleſs they knew themſelves 
in their irregular Deſigns. This, however, to have been the Cauſe of their Pain, not in 
is manifeſt, that the ſame Nations which ex- the Second, unleſs they could be affur'd, that 
tenuated rather than defended theſe Immo- the Child, to be provided for, was their own. 
ralities, as no more than harmleſs Failings, And 'tis not likely, that they ſhould be able to 
and pardonable Slips of Youth, did yet, at the obtain any Certainty in theſe Points, without 


ſame time, afſert in the higheſt Degree the the regular Reſtraints of Marriage. For what 


jult Honour of the Marriage-Bed, and elteem'd Ariſtotle reports of a Nation in Africa (p), 
aithfulneſs to it, as 4 Mark of ſingular where the Wives were held in Common, be 
Sanctity and Goodneſs. : the Children diſtinguiſh'd and appropriated, by 
V. A diligent Obſerver of humane Nature the Likeneſs of Features, is, at beſt, a very 
will eaſily diſcover how extravagantly unrea- deceitful Method. Tho' indeed 7 heocritas (q) 
ſonable it is, that Mankind ſhould be propa- makes the Tokens of an Adultereſs 20 * ber 
gated by Chance-Beds, without Confinement, jorura ui, Children unlike the Fusband ; and 
and Rule. Such a Life, they tell us, the ZAZorace's Wiſh for the Roman Chaſtity is Lau- 
People of Attica led before the time of Cecrops, dentur ſimili prole puerperæ, Let the Women 
cohabiting like a Herd of Beaſts, under no re- * deſerve Commendation, for picturing the le- 
gard to Decency or Diſtinction. Whoever was gal Father in the Child. 
made a Mother by ſo wide a Proviſion, pre- Laſtly, ſince without Matrimonial Preſcrip- 
ſented her Medly-Off-ſpring to any one of the tions, we cannot well ſuppoſe any ſuch thin 
many Fathers who would be pleas'd to own as Families, nor without Families any s. 
and to accept it. When a . by the Inſti- States, and ſince therefore the whole Order 
tut ion of Matrimonial Laws, had baniſh'd this and Harmony of Civil Life is founded on theſe 
barbarous Cuſtom, he paſs d, in Fables with Regulations, it is moſt clear that were Men en- 


the Common People, for a kind of an Ferma- tirely releas d from ſuch Bonds, they muſt live 


Phradite ; either becauſe he taught them to in an unſociable, ſeparate Condition, little 


2 


— 
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(1) Tacitus of Viſtilia, am 11. That Youth in ninfilian (Decl. 14.) was arriv'd at the higheſt Pitch of Impudence, who 

-_ ph er Accufation nary? his _ for gi mg him 2 Potion that ſupprefs'd his Love. e — 2 9 oof 2% 
to | elf with 8 — bp ſparing Meaſur adden 70ys, ent for ece ſſiti es b 

Mete inflead of a % Pes content with a Miſtreſi, and Sith l i ſs , which is @ 7ſt certain Sign of 1 

good ment in Pleaſure. (m) vid. cer. pro Cælio. Epi in S . 

Marth. C. V v. 27. The Mabometans allow Fornication with rheir Maids ; which the more vertuous Indians do, in all Shapes and 
on all Accounts, . Plutarch (de Virtut. Mulier.) reports, that among thePeople af Chios, for the Space of ſeven hundred Years 
there was no mention made of Adultery, or any other unchaſt Praice the Iſland was famous for Beauties, | 
"ha ral Thngitn.conkd no at breaker, ang the decked in tho al cb be Lage. Shae a Lite abGlrey Sitte . 

not our, and in xiſt of the- ion, 5 
riage, was the proper Condition of Beaſts not of Men: | SEAS $7. 


Non licuit thalami expertem fine criming vitam. 
Degere more ſeræ ? * 


(2) Who perhaps ave the ſame: that Nice!. Dowoſeen. (as Mor. Gent.) calls Limyraii. (d) il 17- 


K „ better 


A and 
- Euc hirid. C. 47+ Add. Maſon. cobzas, Serm. VI. Grot. 1 


i oF 
= * * of 4 A N * N f 
a . 4 + * 4 * $51 of 06h" 4 * 8 * , 
; links OO”, p = BER EE 779 © I . "OF RY f * 
w > _ . 5 9 : * * 9 ET 8 * 7 = ” of9 
* * 1 2 
* Fig o 


£ 


Py Oe” 


"I 


74 | Of the Lau of Nature and of Nations. Book VH 


hs 


better than Brutal. And therefore Horace 
ſhew'd his true Judgment in deriving the Ca- 
lamities of his Country: 


 Pecunda culpæ ſecula nuptias 
Primum inquinavere, & genus & domss : 
Hoc fonte derivata clades 
In patriam populumque fluxit. L. 3. Od 6. 


Firſt thoſe Flagitious Times 
(Pregnant with unknown Crimes, ) 
Conſpired to violate the Nuptial Bed; 
From which polluted Head, 
Infectious Streams of crowding Sins began, 
And thro' the ſpurious Breed and guilty Nation 


ran. 
My Id. Roſcommon. 


To all which Conſiderations we may add, 
that without a Succeſlion, in way of Marriage, 
no Man could be born to an Eſtate or Inhe- 
ritance; and ſhould we take away theſe Ad- 
vantages, Humane Life would be deprived of 
its chief Ornaments, if not of its neceſſary 
Supports. Tis remarkable what Juſtin (r) relates 
of the Partheniz amongſt the Sparans ; they 
were born, as the Irony of their Name 1mports, 
from promiſcuous and irregular Embraces, and 
being grown up to a Senſc of their Shame and 
of their poverty, fearing to ſtarve at home 
thro' Deie& of Paternal Fortunes, they were 
neceſſitated to leave their Country, and ramble 
abroad in a Body to force a Maintenance and a 
Seat (5). | 

VI. In as much then as 1t appears evident, 
beyond Diſpute, that in order to the keeping 
up a comely and a regular Society amongſt Men, 
it is neceſſary, that the Propagation of Humane 
Kind ſhould be ſettled and limited by Matri- 
monial Conſtitutions, we are in the next place 
to enquire what Obligation particular Perſons, 
of proper Years and Abilities, have, to engage 
in a married State. And here we may firſt _ 
a View how the Matter before us hath been or- 
der'd, by the Laws of variousPeople andGovern- 
ments, and then how far it ſeems to be deter- 
min'd by the hare Law of Nature. It was the 
Doctrine of the ancient Jews, as Mr. Se/den (t 
informs us, that, by the divine Precept ot Eu- 
creaſe and Multiply, all their Males were bound 
to marry before they had compleated twenty 
Vears; unleſs upon account of ſome Natural 
Defe&, or becanſe they had devoted them- 
es to a Life of Chaſtity , and conſtant 

tudy of the Law. And this Command they 


2 * . 


* 


ſaid extended to all the Poſterity ot Nah. Th 

added, that he who buried his Wife, witho! 
ſeeing a Son and a Daughter, (and thoſe ,, 
Pen feet by Nature as their Parents, )- had Kt 


yet fulfill'd the Precept. Bur that in caſe , 


Man's Son and Daughter were dead, and had 
left Children of both Sexes, the Grandlather 
was then free. That, otherwiſe, upon Defes 
of Iſſue of either Sex, Men were obliged t, 
contract new Marriages, ſo long as their geg 
would give them leave. And therefore, thi 
if a Man had either taken a barren Wife, 0 
one that was not yet old enough to be a Mother 
he did not anſwer the Laws, unlels he took 
another immediately capable of Bearing, I 
eMutinen/ts (u) oblerves farther, that althg' 


the bringing of a Son and Daughter into the 


World, ſeem'd to be ſufficient for the full Ob. 
{ervance of that divine Command, yet a Man 
of convenient Age and Strength was {till bound 
to ſeek a married Life, for the avoiding of 
Fornication (u). But whether this Injundion 
extended to Women as well as to the Men, was 
a Point not very well ſettled and agreed a. 
mongſt them, It is moſt probable, that theit 
Judgment was to this Purpoſe, that the Women 
were not indeed obliged to any determinate 
Time, becauſe it is not in their Power to marry 
when they will; but that upon the firlt fair 
Offer made them, they ſtood engag d to, con. 
tribute their Aſſiſtance to the World. 'Tis a 


Saying amongſt the ſame Doctors, that He w/v 


negletts the Precept about the Multiplicatim if 
Mankind , ought to be lool d upon as 4 Mur- 
therer (x). Rn 

Many other Nations have, in their publick 
Inſtitutions, declar'd themſelves to the ſame 


| Purpoſe (7). Plutarch recites a Law of Ly- 


curgus, by which it was enaQted, that old 
Batchelors ſhould be excluded from the ſolemn 
Sports and Dances of the Women ; and thatin 
the Winter Seaſon they ſhould go naked up 
and down the Forum, ſinging a Song in Diſho- 
nour of themſelves, the Burthen of which was, 
that They ound themſelves to be thus juſly 
puniſh'd, for diſcbeying the Ordinances of the 
Country. And that, beſides all this, they ſhould 
have none of theſe honourable Marks of Re- 
ſpect and Duty paid them, which the younger 
Spartans were otherwiſe oblig'd to pay to the 
elder. Upon this laft account Dercy/lraas, 2 
famous, but unmarried General , defiring 2 
younger Perſon , according to Cuſtom , to re- 
ſign his Seat to him at a publick Solemnity, 
the Youth refus'd, with this {mart Reaſon, 
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© Cabas, King o 2, having, by a publick Orgi 
Acbellion and 44 him che i 
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5) Servius (ad 3. Eu. v. $51. ) & Lactantius ( de falſ: relig. c. 20. vary ſomewhat in the Relation Y 
agent Plato's Community of Wives. Add Stob Serm. LXV. 
the promiſcuous Uſe of 


. Perſ. I. 3. c. 5. 


jon of this 


ives and Women, his Sul jects role i 


Agath. |. 4. (t) De l. N. & G lb.; c. 
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Becauſe , ſays he , you have brought no Son into Spitefulneſs and Cruelty. And, in the Zndtes, 
the World who might hereafter give Place to tis a common Saying, that To caftrate Beaſts 
me (2). = FRO makes them more tame and humble ; but the 
At Rome the Cenſors ſometimes impos'd a ſame eriment tried on Men makes them 
Mal& (for that Reaſon call'd Uxorium) upon more inſolent and intolerable (g). 

ſuch Men as had grown old in a ſingle Life (4). Some obſerve, that Zunuchs were firſt made 


And good Metellus ſpeaks home to the Buſineſs, in thoſe Countries were Poligamy was per- 
mitted : the Number of Men being ſuperior, or 


in Celliut, Could we, my Country-men, lays he, 
<< altogether without M ves, wwe need not give at leaſt equal to the Number of Women. O- 
ur ſelven theſe unneceſſary Troubles. But ſince thers maintain that they owe their Original 


Nature hath ſo order d Matters, that humane to the Right of War; when a Conqueror ſpa- 


Life can neither be very free and eaſy with them, ring the Lives of thoſe he overcame, thought 
nor poſſibly ſub/1/t without them, we ought rather fit to put them into this unmanly Condition, 
to conſult our perpetual Safely, than our preſent that having loſt. the Springs of private In- 
Comveniency (b). | #3 tereſts and Affections, they might, with the 
It follows from the ſame Principles, that it more Security be truſted in his Service. 
is ſinful and unjuſt to emaſculate Perſons; at VII. If we conſider barely the Force of Mu. 
Jealt , without their Conſent. Domitian for- tural Law, we ſhall conclude, that in as much 
bade the Performance of this Operation by an as Matrimony is the great Source and the main 
expreſs Law (c). After which, thoſe who Foundation of a Social Life, Men are ſo far 
had ſo ridiculous a Deſign on themſelves, or bound to enter upon it, as they ſtand engag'd 
on others, were obliged to ask leave of the Em- to all Duties neceſſary for the attaining of that 


ror, or the Preſident of the Province (4). End: yet Nature lays this In junction on us in 
pon what account the Eaſtern Monarchs the manner of an Affirmative, indefinite, un- 


were ſo fond of employing Eunuchs in their- limited Command; ſo as not to oblige neceſſa- 
neareft Offices, may be ſeen in Xenophon (e). rily all Men, and at all times; but requiring due 
To whoſe Reaſons, we may add this one far- Occaſien before it exacts our Performance. 
ther, that the Prince could, without Envy or Now in fixing the Occaffon of Matrimony, we 
Offence, make himſelf Heir to theſe Childleſs are not to reſt in the Fitneſs of Age and of 
Favourites, and fo engroſs all they had got in Ability, but are likewiſe to ſuppoſe that the 
his Service (F). Amongſt the Jews, an Eu. «Hatch offer'd us, is anſwerable to our Birth 
nuch was not permitted to be a Judge in any and Condition, and that we have both com- 
Caſe; upon the Opinion of their exceſſive petent Wealth to maintain, and competent 


(2) M Zyupe, Or. Phocylides, 
Io live is to dic unnourn d: 
Add toy de; ſee Nature's Gift return'd- | 


Platede LL, 1. 4. Every Min, who arrives at the Age of thirty Years, ought to chuſe him ont a Wiſe ; D — 


Aud. L. XI. Cicero (de Finith ot ſerves, that in order to a 's living as his Nature directs and enjoins, it TI, 


his Mind to che Choice of a Partner, and the Defire of Poſteriry. Philip. Baldzus (40 42 — 9 7 22 
| 7 


in a Morning. 217 tat 
. . [2.c.9. Feſtus in Uxorium, & ibid. Joſ. Scal. Plutarch reports the ſame in his Life of Camilns, (b) Poſe. 
donrus call'd the Myfians, who — no Women amonglt them, «Civs, Men without Life. Strabo, I. 7. Ot the Lex Papia * 


ö | 7 b Forbids the nobler Sex to feel . 
4d, Martial 1 6; . 2. IN Raye Tegan | re 


5 (4) A. Caſaubon. ad Sneton. ex Joſtin. Marr. 2. Add. Deuteron. XXIII 1. . Anti 
Aqui. Novel. 142. C 16. on on Jens. | 228 ad L. Cornel. de Sicariis. 2 
ney capers 2 like the Prieſts of Cybele. But King Abgarus commanded the 

, fo : 


Sex, delight the Marie 

hey make ety and in regu 
Helidor. &rhiop. J. 7. The Bunuchs are the Ears and the Eyer 
their Minds, depend entirely on Him that employs them. 


| Vi Immoerality will never bs able to gain ſuch an 
3 — ——— oor Mates him, fee 


2 the Perſian Courts ; who having neither Children nor Kinſmen 
ian in Eatrop. J. 1. 1 5 


Wr moverur, noch fecls no Tie 

Nee generinavifue cover 3 of Buß, Nane. Blood of Progeny. ; 1 
SD Heliodor. 1. 9: Exnachs hove ever # x | in theis and therefore they make the better Keepers of 
.. Et St 
| " K 2 8 N 1 
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Prudence to govern à Family (45). The Laws 
of the /ſelanders prohibit Marriage to Perſons 
of extreme Poverty (i). Sometimes too it hap- 
pens, that the Condition of the preſent Times, 
or the ſtrict Care of a Function incumbent on 
us, will not give us leave to think of changing 
our State of Life (#). And therefore it is not 
only unneceſſary, but ſenſeleſs and ridiculous, 


that thoſe young Fools ſhould run a Marriage- 


hunting, who have neither Meanes nor Wit 
to keep a Family from ſtarving, and who, at 
the beſt, are only able to ſtock the Nation 
with a young Succeſſion of Beggars. Thoſe, 
again, deſerve not only Excuſe but Commen- 
dation, who decline a married State, that they 
may with more Eaſe and Opportunity improve 
— cultivate their Minds, for the publick 
Service of the World. For ſince the two 
great Uſes of Matrimony are the Preſervation 
of Race, and the avoiding thoſe fouler Luſts 
which would ſtain and diſgrace Humane So- 
ciety; ſo long as neither of theſe Ends is like 
to be prejudic'd, we ought not to blame a Reſo- 
lution of ſingle Life in ſuch Perſons as pro- 
bably foreſee, that they ſhall be able thus to do 
more good to their Country and to Mankind, 
than in another Condition. If therefore a 
a brave and generous Soul ſhould either be in- 
ſenſible of the idle Stings of Love, or able ea- 
fily to maſter and ſuppreſs them (1), and, at 
the ſame time, capable of benefiting the World 
otherwiſe than by advancing its Sock and 
Breed ; we cannot, in reaſon, imagine, that 
Nature lays any Obligation upon him to let 
the Charms of the fair Sex hinder or divert 
his worthy Deſigns (m): Eſpecially ſince there 
are ſo very few, who can pretend to this Gift 
of Chaſtity : ſo that the World is in no Danger 
of coming to an untimely End by their Reſo- 
lution. Much leſs ought. thoſe Perſons. to 
fear Reproch and Cenſure who, having ſery'd 
Mankind by a former Marriage, decline a ſe. 
cond Engagement for the ſake of theirChildren. 
Tho, on the other fide, the Law of Charondas, 
in Diodorus Siculus, ſeems a little too hard, ex- 
cluding all thoſe Men from the publick Coun- 
cils of the State, who had brought a Mother- 
in-law into their Family, The Reaſon he gave 
for ſo ſevere a Decree was this, He efteem'd it 
impoſſible, that a Man ſhould be able to adviſe 
welt for the Intereſt of bis Country, who had 
_ o far þ "ra fr grim. the Good of his own 

taren. 1s firſt Marriage prov'd ſucceſsful, 
he ought to reff ſatisfied wi e if 
Mag >a „ be — be rechon'd in his 
us, for running on a Danger. But, in- 
deed, a ſecond rage does not always prove 
injurious to the Children of a former Bed. 


And as to the other Part of the Objection, ir 
may be eaſily retorted. We have lomcthing 
like it in the old Greek Epigram, 


"EiT's df Yi, eg N. daa, 
Nevny's mhwn dis Budey ogjadoy. 


He that eſcapes one Wife, and ventures on, 
Courts anew Ship-wrack, when but half undqy 


To which Harry Stephens has given this inge. 


nious Anſwer, 


Oo74; am27 tyhuas Ter Aαννν,j¼ NH Ad 
'Ouy, es pwpugns dE105 8h urns, 

"61 NAU N Adu Taxa en x AN ta, 
Es A audi dats tamed. x; 767 bo (n), 


When a flout Widower tries the ſecond Hi, 
'Tis hard to blame his Memory or Wit. 
This may be Good, if one was Bad befir ; 
If Good, kind Head n may have as Goodmfiare. 


On the other hand, it ſometimes falls our, 
that beſides the general Ordinance of Nature, 
a Man may be oblig'd by a particular Reaſon to 
enter on a married State. As, for Inſtance, 
ſuppoſe a Royal Family ſhould be redue d to one 
only Perſon, that Perſon is highly and peculi- 
arly bound to ſeek an honeſt and lawſul way of 
increaſing his Race, to hinder the Conſuſions 
which mult follow in the State, upon Default 
of Succeſſion; and becauſe, as Euripides (0) 
lays, Male Children are the Pillars of great Fa- 
milies, And what we have thus ſettled, in re- 
gard to the Obligation of Matrimony, ſcems 
more agreeable to the Nature and Condition of 
Men, than the Rule which Biſhop Cumber. 
land (p) lays down, and ſo largely inlilts on, 
that Since the Earth is now wa flock'd, Men 
are left at their liberty, to chuſe either a mn. 
ried, or a ſingle Life. 

VIII. From theſe Conſiderations, Judgment 
may be made, how far the Laws of particular 


States have Power to ſtraighten or to looſe the 


Natural Neceſſity of Marriage. And this, in 
the firſt Place, is evideut beyond Diſpute, that 
a Civil Legiſlator may, by Vertue of his Sove- 
reign Authority, conſtrain all his Subjects 7 
who are capable by Nature, and have means o 
procuring a ſufficient Maintenance, to engage 
in Matrimony by ſuch a time. But to com 


a Man to marry for the Propagation of a Race 


of Beggars, is equally impolitick and inhumane. 
Yet it looks more mild, in this Caſe, to enforce 
an Ordinance rather by Rewards to the Com. 
plyers, and Subſtraction of Benefits from the 

eculants, than by direct and poſitive Puniſh: 


6 


(i) Arngrim. Jon. Deſcrip. Ifland. c. 8. 
＋ 8. Ar i Love. 
(a) ade, Ca en dots ges 


TT c. 22 Pp. 311, 312. Cornel. Nep. 


* 


(b) Plin. J f. ep 14 When I reflect on the c Cuſtom of the Warld, and the Laws of our State, which command u Mar 
2 7 have 8 confi tcrable regard e and 5 * think 25 is very 2 1e mention , that the L „ deter- 

er air Poſſeſſion;. er this, the Hopes of a ve itful Bed ought, in my judgment, to ge a great ws) 
mining tar Chacce, ba} ppp t chief ene, of Bride. Add. Orat. % Hortal:i. Tacit, An 11. 7 
CR) wid. 1 Corinth, VII. 26. 
(m) Add. Arian. in 
J. 1. 6+ 46. u. 2. 3. Bacuns Efſs 


2 
LN. 


(IDN, as Philoſtratus ſpeaks. 3 
(6) Iphigen. in Aul. (p) De Leg. Nob. c. 5. . 9 
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ments. Of this ſort was the famous Jus tuium 
liberoram amongſt the Romans ; and that Spar- 
n Law mentioned by Arjſtotie (q), enacting, 
that He who had encreas'd the State with three 
Children, ſhould be free from the Trouble of keep- 
ng Watch ; and be that had one above that Mum- 
her ſhould ſtand farther exempted from all kinds 
of Burthens. After the ſame manner Srrabo (t) 
informs us, that the Perſian Kings propos'd a 
yearly Prize to thoſe who had been Fathers of 
moſt Children. 

t is no leſs evident, that a Prince or State 
would act molt ridiculouſly, as well as moſt un- 
juſtly, ſhould they in general forbid Aatrimony 
to all their Subjects: Or ſhould they allow 
this Ag þ to the Firlt-born only of every 
Family, and enjoin ſtrict Celibacy to all the 
reſt (4). For it is impoſſible, that in ſo great 
2 number, All ſhould be able to lead a Life of Se- 
verity and Continence. Nor would theſe Con- 


ſtitutions be a more merciful way of retrench- 


ing the exuberant Flood of Subjects, than the 
cruel practice of expo/ang /nfants ſo common in 
ancient Greece, or the other of procuring Abor- 
tion, which Ariſtotle (t) himſelf adviſeth. 

But if it appear upon common Reaſon or Ex- 
perience, that any particular Office in a S/ate 
can be more conveniently diſcharg'd by anUn- 
married, than a Married Perſon, the Civil Laws 
may fairly reſtrain ſuch an Employment to men 
that are content to. live ſingly, and may oblige 
them to quit the Honour, when they change 
their Condition. Provided ſtill, that the Num- 
ber of Men, P to forbear Matrimon 
by the Gift of Continence, be ſufficient to fil 
theſe Offices with a Conſtant Supply. For it 
muſt not be ſuppos d, that the deſign of ſuch 
an Ordinance, is either to licence irregular 
Luſts, or to do Violence to any man's Natural 
Temper; in as much as no Man is compell'd to 
att in this Capacity, who judge ch himſelf unfit 
for the Service. And it mult be a farther Pro- 
viſo, that as to the great Buſineſs of Poſterity, 
due Care hath been taken of it another way, 
ſo that it may not ſuffer by theſe Reſtraints. 

In the ſame manner, it is lawful to forbid 
an Ambaſſador, a General, or a Soldier, when 
lent on a long or dangerous Adventure, to 
707 his Wife with him, in the Expedition 
 } 

. Farther, ſince the Natural Obligation to 


mony is undeterminate, and admits of 


ſome Latitude, the Civil Legiſlator may fairly 

| ix the Age 'of the Perſons, who ſhall be thus. 

2a d _ or aſſign a Period taken from 
me other Conſideration. 


Tapis Peppæa amongſt the Romans it was or- 


Thus in the Lex 


der'd, that A Woman under Fifty, fhould 
marry a Man of Sixty ; and no Man under Sixty, . 
a Woman of Fifty: Which we find atterwards 
repealed by Jaſlinian (w). So Plato (&) li- 
mits the time of a man's being a Father, from 
Thirty to Fifty-five years of Age, and of a Wo- 
man's being a Mother, from Twenty to Forty 
( Amongſt ſome People, it was unlawful 
for a Man to Marry, before he had 8 ſome 
ſignal Proof of his Valour upon the Enemy. 
As Strabo tells us of the Carmanzans, no one of 
whom was permitted to have a Wife, till he 
had taken off the Head of an Enemy, and pre- 
ſented it to his Prince (2). | 

And, what is more, though Perſons are Na- 
turally free to Marry whom they pleaſe, yet a 
Government, if it ſeem for the Intereſt of the 
State, may in ſome Caſes reſtrain and limit 
this Privilege : for inſtance, it may be order'd, 
that no Subject ſhall Marry a Forreigner, none 
of the Nobility a Plebeian. Arrian in his Hi- 
2 of the IJudiaus reports, that the ſeveral 
Orders of the People were forbid Marryin 
one into the other. A Husband- man coul 
not give his Daughter to an Artificer, nor an 
Artificer return the Compliment in the ſame 
manner (2). 1 

Laſtly, it may be enacted hy Civil Powers, 
that Marriages ſhall not be contracted but with 
the intervening Conſent of Publick Authority; 
. between Perſons of conſiderable Fi- 
gure and Importance in the State. The force 
of which, and of the like Laus may amount to 
this Effect, that all Matches contrary to ſuch 
Injunctions, ſhall either be declar'd Void, or 
ſhall be diveſted of certain Privileges, with 
which they would be otherwiſe attended. 
Thus, in Zzyy(b), we find the Campanians 
petitioning, © That they might have the Li- 
© berty of marrying Roman Dames, and that, 
if they had formerly been ſo happy, they 
© might ſtill keep them, unmoleſted ; and that 
the Children, already born to them, might 
© be acknowledged for their juſt and lawful 
© Heirs. And, in D:ony/ius Hahicarnaſſens (), 
we meet with a Decree of the Senate, upon 
the Commencement of a War with the Lazmes, 
© Giving leave, on both ſides, to the Latine 
© Women, that had married Romans, and to the 
© Roman Women that had married Zatiues, ei- 
©ther to tarry with their Husbands, if they 
© thought fit, or elſe to return into their proper 
Country, leaving behind them their Male 
Iſſue, and carrying with them their unmar, 
© ried Daughters, e Effect of which was, 
that almoſt all the Roman Dames quitted theit 


Husbands , and return d to the City; whereas 


(r) L. 1s. 
. Precon Pl 
4. Pliny (J. 6. c. 22.) 
Fond. to obtain Iſſue, they 
— (*) LAG. Nupe. (x) De Nep. J. V. 


(6) wid. L. 19. D. tage 7+ ct L 
of Pe g 2 

but likewiſe that he be advanced in Age and without Children : 

him from the Government, left t 

( y) Add Ariſtor. Palit. VII. c. 46. 


E + VII . M (u) willed: 
42 their Choice of 8 


— J——_ —_ bk 


be Kingdom 


e Michal Piccart, d rect. 
() We find the ſame Account in Hierew Oſer. do Reh Gelt. 
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all the other Women, two only excepted, pre- dit is to be given to the Stories of thoſe wat 
ferr'd their Roman Husbands to their Latine like Dames(f). In the ſame manner, when 
Friends (4). T haleftris courted Alexander the Great 2) 
IX. We are, in the next Place, to enquire by and (as ſome tell us) the Queen of Sheba Kine 
what Heads or Conditions, with regard to the Svlomon, the Off- ſpring could not fairly be 
Law of Nature, the Matrimonial Covenant is reckon d ſpurious, but, in their way, hone 
compleated ; and likewiſe what Right accrues and legitimate. So Travellers report of the 
to both the Perſons from ſuch an Union. And Inhabitants of the Kingdom of Congo, that 
here we ſuppoſe before-hand, that all Humane their main Strength conſiſts in Companies ( 
Perſons , whether of one Sex or of the other, Women, who live by themſel ves in certain 
are naturally equal in Right; and that no one Territories 3 them by the Prince; andat 
can claim the Sovereignty over another, unleſs ſet times chuſe ſome that they like beſt among 
it be obtain'd by the free Act of one of the the Men, for the ſake of continuing their 
Parties. For though, in Strength of Hody Breed: If the Child prove a Boy, they ſend 
and of Mind, we are allow'd to have the Ad- him back to his proper Father, if a Girl they 
vantage of the Fair Train, yet this Superiority _ her in their own Train, and educate her 
is not, of it ſelf, ſufficient to juſtify us in ſer- under the Severity of Martial x gg ) 
ting up for their Maſters and Governours. Now though it mult be confeſſed, that this 
Therefore whatever FRrgbt a Man holds over a kind of Coupling is Barbarous, at leaſt, if not 
Woman, in as much as ſhe is by Nature his E- Beaſtly ; yet, amongſt the molt Civ1liz'd Na. 
qual, he muſt acquire, either by her Conſent, tions, there are often to be found Inſtances of 
or by the Sword, in a juſt War. Yet ſince it is — 2 in which, either both Parties ate 
no natural, that Marriages ſhould be founded declar'd Equal, or elſe the Husband is oblig'4 
on mutual good Will; the former way ſeems to ſubmit to the Supreme Civil Authority of 
more proper for the winning of Wives, the the Wife. As when a Queen, who enjoys a 
other for the procuring of Slaves. And there- Crown in her own Right, takes a Husband, and 
fore, in thols Countries where it is uſual to yet retains her Supertority in the Govern- 
marry their fair Captives , the Men lay aſide ment (5). | 
the — Authority of Maſters, for a more X. But we may take our leave of theſe ir. 
gentle and more agrecable Sway (e). regular Matches, and proceed to examine thoſe, 
F then, we ſuppoſe all Mankind thus plac'd which appear more ſuitable to the Condition 
in a Condition of — Equality and Liberty, of human Nature. This then we take for grant. 
it may happen that a Woman, as well as a Man, ed, that the Matrimonial Covenant ought to 
ſhall deſire Iſſue peculiarly for her ſelf, over begin at the Man, not at the Woman, that the 
which ſhe may preſide and command. Now Courtſhip ſhould be us d not on her fide, but 
to accompliſh this End, it is neceſſary, that a on his: this method agreeing beſt with the 
Covenant paſs between a Man and Woman, for Genius and Character of both ſexes. For though 
their Mutual Aſſiſtance in ſerving Poſterity. It it be in many Places uſual, for the Relations 
this Covenant be Simple, not join'd with any of the Woman, to make the firſt Offer to the 
Agreement about conſtant Cohabitation, but Man, yet this is only to direct his Aim in the 
reſpecting barely the Procreation of Children, Attack, and to fix a particular Mark for his Ad. 
it conſerrs on neither Party any Sovereignty, dreſſes. x 
or Right over the other, except they ma This Principle being ſuppos'd, it is clear, 
challenge, on either fide, the promiſed fi- that the Man, when he makes his ſuit, is deſi 
ance, with regard to Poſter:ty. And, in this rous of ſuch Iſſue as ſhall be true and genuine, 
Caſe, if it was expreſly intimated in the Cove- not ſpurious or adulterous. And therefore we 
; nant, that the Woman deſir d Iſſue properly ought to abhor, as contrary to Reaſon and Na- 
for her ſelf and her own Management, the ture, the licentious Practice of many Nations 
Children ſhall be under the Government of the in this Point. Travellers tell us, that the 
Mother. Such a kind of ſimple and irregular King of Calecut hath Two Wives, each of 
Marriage we may call Amazonran, if any Cre- whom is conſtantly waited upon, with all Fa- | 


— / 


F * a as 


4) Senec. de Benef. | 4. e 15. 9 PR in Marriage, af:erwards peared to be @ Foreigner ; under that 
cel I may wot enter into ſuch a Relation wit you: The ſame Law which lay: hes r proves me from the 
Cenſure. (e) Add. Devteron, XXI. c. io, &c. () wid. Arian. de expedit. Alexand. J. 7. Procop. H. G. I. . Palzphat. 4e 
| fab. err. I 1. Jormand. de Reb. Geftic. c. 8. Juſtin. I. 2. c. 4 Diod orus Sicuſus (/ 2 c. 45.) reports, That the ign Dames 
* obliged their Husbands to perform all the ſer vile Employ ments, even thoſe which, in other Places belong particularly to t Maids : 
He tells us the ſame of a in Lybia, whom Hercule: utterly deſtroyed, thinking it a Reproch to Mankind, That 4 Nation 
be ſe ts continue where the Grvernment was in the weaker Sex. I. 3. c. 53. & 55. (g vid. Curtium, 1.6. c. 
J. wid. Edvard Lopez, de regwe 9, J. . c. 9 Add. Franc. Alvarez. Deſcrip. Xrthiop c. 133. Iſaac, Voſl. de Nilo, c.19- 
Mi Glycas ( Ann. p. 11.) tells of the Agile any, That amongſt them the Women bear Rule over the Men, and are very com- 
1 Danger of their Husbands Jealouſy-: that they till the Ground, build the Houſes and perform 
a other Sex. 


(i) See the Articles of Marriage between Philip and Mary in I. 13. ad ann. 1553. & 1 Thoſe of Mary 
bid. 1. ; Add Marian. Hiſt. ſpan. E 24 5. Dioder, Pry een 27.) mentions 2 
cree that paſſed among the mo yr, Rs, a the Queen ſhould enjoy a grearer Degree of 
Cod bop ere 
Y toobey. 6. W ot . i 
A t — by N 1 4 and If * a : | rament Caſti : 
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wiliarity, by Ten of the Idolatrous Prieſts; 
and that the King eſteems it an Honour to be 
thus abus'd; though he hath the Prudence, 
not to let his own Illegitimate Race ſucceed to 
the Crown, that Dignity being reſerv'd for his 
Nephews (4). Indeed the Women are in that 
Country, for the molt part, held in Common 
(1); whence 1t comes to paſs, that the Fathers 
ncgle& the Care of their Children, and all In- 


heritances deſcend, by the Mother's fide (n). 


Buchanan (n), to the diſcredit of his own 
Country, reports a Law of Evenus, or Ewen, 
the Third King of Scotland, by which it was 


order d, that the firſt Night of a Nobleman's 


Marriage ſhould .be the King's Fee ; and that 
the Noblemen, beſides taking the ſame liberty 
with the Commoners Wi ves, ſhould again com- 
mand their Company whenever they pleas'd. 
Till Milcolomb the Third, at the Intreaty of his 
Queen Margarzte, changed this ſcandalous In- 
dulgence, into-a Fine of Half a Mark, to be 
id by the Husband, in lieu of parting with 
is Bed the firſt Night (). At this time 
of Day, in the Kingdoms of Pegu and Arraca, 
at the Nuptial-feaſts, one of the Gueſts pre- 
vents the Bridegroom in his Addrefles to the 
Bride; yet 1t 1s Capital for him to be catch'd 
a ſecond time, uſing the ſame Freedom ( p ). 
We may conclude farther, that nothing is 
more repugnant to that Decency and good Or- 
der which ought to be kept up in the World, 
than to lead a Wandring deſultory Life, with- 
out any fix'd Abode, without any certain Seat 
of one's Fortunes and Concerns (7). The 
Education of the common Off ſpring is then 
certainly carried on with moſt convenience, 
when the Parents unite their Aſſiſtances to ſo 
ood a Deſign; and their Minds are by theſe 
weet Pledges knit together in a ſtronger Band 
of Affection (1). Beſides, a conſtant cohabi- 
tation, cannot but afford vaſt delight and ſatiſ- 
action to an agreeable Couple: and then the 
Husband 1s 2 means much more ſecure of 
his Wite's Chaſtity, than if they dwelt at a 


—______ 


diſtance. Such Matrimony, then, as is re- 
gular and perfect, conformable to Natural Rea- 
fon and to Ends of Civil Life, beſides the Co- 
venant of Fidelity to the Bed, doth imply an 
Agreement on the Woman's ſide, that ſhe will 
conſtantly dwell with the Man, and unite in 
the ſtri& ſociety of a Family; as well for the 
Education of the Children, as for mutual Aid 
and Pleaſure (s). The Cuſtom amongſt the 
Chineſe, tor the Women to bind their Feet fo 
very ſtreighily, that they cannot go without 
great pain, ſeems to have been firſt introduc'd 
on this politick Account, that being diſabled 
from gadding abroad, they might be oblig'd 
to fix with the greater application on the Care 
of Domeſtick Affairs (7). 

From what hath been obſerv'd before, it ap- 
pears, why the Husband and not theWife, ought 
to have the privilege of —_— their feat of 
Reſidence; for 1t 1s He that admits her into 
his Family, of which he himſelf is the Head 
and the Director. Though no Man, commonl 
ſpeaking, will be ſo hard as not to ask hisWife's 
Conſent in this Point; eſpecially i ſhe brought 
him a conſiderable Fortune. 

It is farther evident, that without a Breach 
of the Matrimonial Contract, the Wife cannot, 
againſt the Husband's Conſent, ramble abroad, 
lodge a- part, or deny him reaſonable Favours, 
unleſs upon extraordinary Occaſion. 

Upon the ſame Principles is founded that 
Preſumption in Civil Law, that Children born 
in Lawful Wedlock, are really the Husband 3, 
unleſs there appear ſome very ſtrong Argument 
to the contrary, ſufficient to overthrow the 
favour of the Preſumption (4). The Engliſh 
Laws are particularly complaiſant to the Fair 
Sex, obliging the Husband to own a Child, 
born after he hath been abſent many years, 
provided he hath been all the while within the 
Bounds of the Iſland (w). And they ground 
this Indulgence on two Reaſons, firſt, Becauſe 
the Wife hath ſolemnly given her Faith, that 
ſhe will be True, which ſhe 1s preſum'd not to 


(k) wid, 
olydor, V 


5 
c 


. Hift. Angl. J. 10. 


(r) Geneſ XXIX. 
„ thr the free 


Conciliat animes conjugum partus fere. Senec. Octav. 


2. _— Orat. 1. So ſoon as ſhe 


P-2. 6. 11, Of the Inhabitants of Caniclu ſee Paul. Venet. I. 2. c. 36. 

fade the ſuceteſt and the moſt ſacred Poſſeſſion that he enjoys. Cos: J. 
5 a la, I admitted her into the full Truſt and Care of all my Affairs; 

that could unite and eng age us to each other. ; 


Aloyſ. Cadamuſt. Nevig. c. 75. we meet, with the like Account in Ludov. Roman. Navig. V. g. (I) wid. Pet. de Valle, 
Hier. p.z, ep.7. ) The Practices of the Colchians, reported by Busbequius, in his third Epiſt. are very filthy. (n) Rer. Scotic, I. IV. 
P Comp. Sueron. Caligul. c. 40. & Boxhorn. Nor. 


( p Ludovic. de Barthema. [tinerar, 
(q) hon had realon to call a Man's Home or his Fire. 
7. Add. Ariſtot. Oecon. I. 1. g. 3. 


« Children are, commonly, the means of uniting and endearing 4 


(s) — in Nczr. The reaſon of our taking Vive is to obtain Iſſue, and to fee our Family Aﬀairs under a faithful Dirattreſi. 


Had. Xenoph. Oecomem G- Columell, 4 R. R. I. 12. prefar. 


Martin. Hiſt, Sin. 1,3. c. 28. Plutarch. e 


] | t) ; 
He rn of al Humour; and Qualities are ſaid to diffuſe hemſelns whole thro" the entire Maſe fo onghr the Bodies, the 
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(ither of the Pair te gi ue any thing to the other, the — was not to exclude them from a Participation 
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they ought to bold all things Common between them. Qu 
which preſerve Race and 1 

take Safety and Peace. Without t 
# Tourny to 8 diſtant Eſtate ; to goon 
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(w( See Chamberl, Preſent State of England, P. 1. c. 16. 13 
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have broken; and, ſecondly, Becauſe it is in 
the Husband's power to ſecure his Wife's Ho- 
nelty; and what Right, or Power, any Perſon 
enjoys, he is always ſuppos d duly to exerciſe 


x 

And hence, the Opinion of the Vulgar is 
not altogether unreaſonable, when they fancy, 
that the Wife's Diſhoneſty caſts ſome kind of 
ignominious Blemiſh on the Husband : as if, 
either out of Folly or Meanneſs of Spirit, he 
had neglected to uſe his Authority (). Do- 
mitian itruck a Gentleman's Name out of the 
Liſt of Judges, for receiving his Wife again, 
after he had put her away upon an Accuſation 
of Adultery (2), Some give another reaſon 
why a Mark of Shame ſhould be fix'd on this 
Misfortune ; and that is, becauſe it looks diſ- 
graceful in a Husband not to be Maſter of thoſe 
good Qualities which might engage his Wife's 
Affection, and ſecure her Fidelity. A Man 
that lies under this unhappy Cenſure, and 
cannot conveniently redreſs the Wrong which 
he ſuffers, would do well to conſider Zuripides's 
wiſe Aphoriſm, that | 


Er ob, mo it % 
Aardivev ph αν. 


It is a great Part of Humane Wiſdom, to cover 
thoſe things with Secrecy, which look ill if they 
come abroad ( a). 


Charron's (b) Remark will not, in all Caſes, 
hold ſtrictly good, that tis a vulgar Error and 
Folly to upbraid a Man with his Wife's Diſho- 
neſty; as if this were to make him ſuffer for 
the Crime of another, which 'tis not in his 
Power to prevent. 2 

It may not be amiſs, on this Subject, to throw 
in an occaſional Obſervation , that thoſe 
Marks of Reproch, which the Common People 
fix on the Heads of ſuch unfortunate Husbands, 
are no new Invention, nor confin'd to the 
Cuſtoms of our Weltern World : For we read, 
that the Emperour Anaronicus caus'd the 
largeſt of the Stag's Horns, he met with, to be 
faſten'd on the Gate of the Market · place, on 
Pretence to ſhew the Vaſtneſs of the Beaſts he 
had kill'd in Hunting; but really as a ſilent Re- 
buke to the Immorality of the City, and the 
Lightneſs of the Dames (c). But as She can- 
not properly be call'd an Adultereſs who ſuffers 
in her Honour by compulſion and force (4), 
fo to keep a Wife who hath been thus injur'd 
doth not, 1n it ſelf, appear any way foul or re- 
proachful (e). 


Booxky] 
XI. We are farther to examine, whether b. 
the mere Law of Nature, from the princ; 
Contract of true and perfect Matrimony, * 
ariſeth any proper Sovereignty or Dominion 
of the Husband over the Wife. Indeed in Hol 
Scripture it is expreſly ſaid, that the Wilts, 
Deſire of the Wiſe ſhall be to her Husband 
and that He ſhall rule over her. But this beine 
enjoind the Woman by way of Puniſhmen: 
ſeems to bear the Face of a Poſitive Inſlitutim 
To diſcover, then, how the Law purely Na. 
tural directs in this Point, we may firſt obſerve 
that to be bound to follow the Will of another 
in ſome certain Buſineſs, is not altogether the 
ſame thing as to be ſubjected to his — . 
becauſe the former may reſult from a imple Pat 
For there are many Pacts, eſpecially of this 
kind, 7 grve you this to do ſuch, or ſuch a thing 
[ do this, provided you will do ſo, or ſo, for me ; In 
which it was at firſt in the Power of either 
Party to chuſe, whether he would enter into the 
Agreement or not, Yet the Covenant heing 
once conſented to on both ſides, one Party 
mult follow the Will of the other, (as to 
thiz particular Buſineſs; ). and not wie ver.. 
Whence it appears, that how far ſoever the 
Wife may be oblig'd to ſubmit to the Hus. 
band's Will, in the Affairs proper to Matri- 
mony, yet 1t doth uot preſently follow, that 
he mult needs have the ſovereign Command 
over her, in other Actions and Concerns. 
Again, the End of Marriage is not like that 
of Common-wealths, the Detence and Security 
of Men; (for how weak an Union, as toany 
mutual ters is that which conſiſts only of 
two Perſons?) but is directed wholly to the 
Propagation of Humane Race. Therefore 28 
a Common-wealth cannot be underſtood with- 
out a ſovereign Ruler, fo it ſhould ſeem that 
Marriage, without any Superiority of Govern- 
ment, might ſubſiſt well enough under the 
common Force of Contracts, aſſiſted with the 
Engagements of Friendſhip and the Charms of 
Love. It muſt be confeſs'd, that a ſeparate 
Family hath ſomewhat in it much like a Halt 
or Community, which not regularly allowing 
of more than one Head, the Wife when ſhe 1s 
admitted into it, ought, one would think, to 
yield a full Submilſion to the Lord and Di- 
rector of the Society. But it may be urg d, in 
anſwer to this Objection, that a Family, if en- 
creas d with a numerous Train of Servants, 
hath two Ends and Deſigns, one common, the 
other proper. The common End conſiſts in 
mutual Defence and Security, ariſing from the 
united Strength of ſo many Perſons. In this 


(J 'Tis 2 Saying of Gyges in Herodor. (Clio.) Every one ought to keep an Eye on his own Concerns. Plato obſerves ( in Alcites,) | 
Spartan Kings are —4 watched and overſeen by t 
ace of Whereas in Perſia the 


that The Wives of t 
Crown , who is not truly of the Ra: 


Ephori, {ea Heir | 
ing — , in 2 of Nature, ſo much aboot hit 
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I that there is no Danger of counterſeiting his Strain: And therefore his Wives are under no Guard, but t 
ation. 
IT Add. Cartel. Paſſ. Art. 16g. (2) Sueton. Dem. c. 3. So by the Artic Law A Man was reckoned baſe and 
* who kept his Wife, after he had diſcovered her : i 
Tacitus, (Ann.11. ) * Labee the Husband of Feſtilia was cited to give an Account why he had forborn to ſee the Law executed upon hs 
Wife, after ſhe had been openly convicted: and he could not otherwiſe excuſe himſelt than by pretending that the ay Days, which 
the Law allowed him for conſidering time, were not yet expired. (a) Add. Plutarch. de Anim, tranquil, p. 467. E. F. ) Ya 
(b) L.1.c.39.#.11. (e) Nicet Acominat. de Imper. Andronic- (d) vid. Gartian. Cuuſ. 32+ CHI. 5. c. 2. Kc. e) 
© we are to commend the ing of David in 2 Samnel XX. 3. | 1 
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tho ſome ſupreme Sway be neceſſary, 
1 mn much as the Wife is but little con- 
cern'd in that Affair, the _ of the Famil 
may be very well kept up, altho ſhe be join, 
to her Husband by no ſeverer Bands than thoſe 
of Aﬀe&tion and the Matrimonial Covenant. 
Thus we find the Patriarch Abraham exerciling 
1 Sovereignty over his Domeſticks, and yer 
treating Sarah with the kind Epualily of a 
Siſter (F). Tho', at the ſame time, her dutiful 
Behaviour towards him is highly commended 
in the holy Scripture ; and it is ſaid parti- 


cularly, that ſhe call'd him Lord (g). The 


proper or peculiar End of Marriage ſeems like- 
4 attainable, without any Inconvenience, 
altho neither of the Parties ſhould bear any 
ſuch abſolute Authority over the other, as 
mult include the Power of Life and Death, 
and of the moſt vigorous Reſtraints ;z but the 
Ties of Friendſhip. and the Obligation of the 
free Contract, may very well ſerve to hold Man 
and Woman together. Yer this Contract, (the 
Husband having the better Part in the Terms 
and Conditions, and the additional Advantage 
of his Sex,) ſeems to be form'd in the manner 
of thoſe Leagues and Covenants which we 


call Unequal; ſo that the Wife is bound to 


Obedience, and the Husband rather to Pro- 
tection (4). Not that it is repugnant to the 
Law of Nature, for a Wife to be ſub jected to 
her Husband in the way of ſtrict Political Go- 
vernment. For the Fear of ſupreme Autho- 
rity, and the Endearments of Conjugal Af- 
tection are really no more deſtructive of each 
other, than the Sovereignty of the Prince ex- 
tinguiſneth the Love of the Subject. And 
this full Political Authority, as it may be ac- 


quir d by any Husband, by means of a new Co- 


venant annex'd to the Matrimonial Agreement, 
ſo we End in ſome Nations allow'd to all 
Husbands in general, by Virtue of a publick 
Cuſtom or Conſtitation. Ceſar (i) tells us of 
the ancient Cant, that they had the Power of 
Life and Death, as well over their Wives as 
over their Children. Amongſt the Germans, 
the Husbands were impower'd to execute the 
Puniſhment of Adultery ; not as an Indulgence 
to 2 and Reſentment, but as an Effect 
of their juſt Power and Command (+). How 
the Caſe ſtood at Rome , Cellius thus informs 
us from a Speech of old Cato's. A Husband 
(except after 4 Divorce,) is a Judge, a Cenſor, 


ſhe aft; thing peryer/ly, or ſcandalouſ/ly, he: 
fr « Ol upon her 57 er Wine 7⁰ 

1, 1 commit 1ſhoneftly with ano- 
ther Mar, be Ck Puniſh. 
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and tind of ſovereign Prince over his Wife : if 


ment. Again, ſays that grave Senator, Should 
you apprehend your Wife in the Act of Adultery, 
you might kill her without far ther Froceſs or 7 yal. 
on the contrary, ſhould ſhe find you guilly of the 
ſame Crime, ſhe hath no Right to touch you with 
a Finger. Tacitus (1) hath recorded a latter 
Inſtance of this ancient Cuſtom. He reports, 
that Pomponia Gracina (Wife to the famous 
Plautius, who friumpb d ſor his Victories in 
Britain,) being accus d as a Fquourer of foreign 
Superſtitions , was remitted to the Judgment of 
her Flusband : And be, according to the old In. 
ſtitution, calling an Aſſembly of her Relations ; 
took ſupreme Cognizance of her Life and Honour. 
We muſt not omit the moſt remarkable Practice 
of the Saccæ, a People of &ytbia, amongſt whom, 
as Alian (m) tells us the Story; When a 
young Man ſeeks him out a Wife, he is oblig'd, 
In the firſt Place, to engage her in ſingle 
Combat; if he gets the better, he leads off 
© his Captive in Triumph, and ever after acts 
© the Sovereign over her: if the Victory fall on 
© her ſide, ſhe is the Queen, and he the Slave. 
And this Contention is not deſign'd to en 
danger the Lives of the Combitants, but only 
to determine the Maſtery between them. 
What Power the Husband hath over he 
Goods of the Wife, is likewiſe to be adjuſted, 
either by the Contract and Agreement of the 
Parties, or by the Deciſion of the Civil Laws. 
Theſe Engagements are to be ſtrictly obey'd in 
the ſeveral Points which they have ſettled ; as 


for inſtance, whether the Woman ſhall bring a 


Portion at Marriage; whether or na the Couple 
ſhall join Purſes, and mix their Effects in a 
Common Stock, whether the Husband ſhall 
have an abſolute, or a limited diſpoſal of his 
Wife's Fortune; and the like Queſtions. 
Amongſt the Zaponeſe the Women marry 
without Portions : indeed, the Maid's Parents, 
if of the wealthy Sort, ſend a ſumm of Mony as 
a formal Preſent to the Bridegroom on his wed- 
ding-day, but he preſently returns it in the 
ſame ceremonious manner; the reaſon they 


allege for their Cnſtom is, that they may not 


ive the Women an Occaſion of Inſolence and 

ride. And there they have this mortifyin 
Proverb, That a Moman, ſo long as ſhe lives, hat 
not ſo much as a Houſe that ſhe can call her own : 
Before Marriage ſhe is a Dependant on her 
Father's Family, in Marriage on her Husband's, 
in Widow-hood on that of her Children (#). 
It was a Cuſtom. with the old 7hracians, that 
the Faireſt of the Maids ſhould be expoſed to 
Publick Sale, aid be given in Marriage to the 
higheſt Bidder :*on the other fide, that thoſe 
whom Nature had been leſs kind to, ſhould ex- 


-(f) wid. Genel: XVI. 2.5.6. XXI. 10. 11. 12. 


mei matrna ſus fit, Priſce, marite 
y mph mor al mx men 


3. Add. en. v. 238. &c. , 
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pend their Fortunes to buy themſelves Huſ- 
bands (o). The A{yriars likewiſe diſpos d of 
their Virgins in the way of Sale (). 

Where the Civil Laws have not defined 
theſe Matters, or where the Parties live in a 
State of Natural Liberty, the Husband and 
Wite may ſettle any ſuch Point as they pleaſe, 
by particular Contract. 

XII. For the further Illuſtration of this 
Subject, it will not be amiſs to examine the 
Doctrine laid down by Horuius in his firſt Book 
ae Civitate (q): Firſt of all, he rejects the 
Opinion of thoſe who aſſert, that the Husband 
-hath, by Nature, a Sovereignty over the Wife. 
And thus far we approve his Cenſure, if the 
Perſons, againſt — he diſputes, did main- 


tain the Husband's Sovereignty to be the free 


Gift of bare Nature, without any intervening 
Contract, or without the Wife's voluntary Sub- 
miſſion. For this indeed would be repugnant 
to the Natural Equality of Mankind; and a 
Fitneſs or Ability to govern, cannot, of it ſelf, 
confer a Right ot Government. | 
Hence he proceeds to affirm, that There can 
be no Syvereiguty, publick or 2 of one Per- 
ſon oder another, but that which ariſeth from the 
expreſs Appointment and the moſt ſolemn Inter- 
vention of Afyiighty GOD. Now as to this 
Polition, we cannot but obſerve, that when 
Enquiries are thus made into the Origine and 
Fountain of Dominion, what we ſearch for is 
the neare/t, the immediate and the ſecond Cauſe; 
the jir/? and univerſal Cauſe of all things being 
ever preſuppos'd. And therefore, tho' it ap- 
pear molt evidently , that GOD hath com- 
manded ſuch an Order to be introduc'd amongſt 
Men, yet the main Queſtion will be {till behind, 
what Contracts are required to put Men in a 
way of conforming to the divine — . For 
he muſt have little Knowlege of Letters, who 
can imagine, that when we ſay GOD is the 
Author of ſuch or ſuch a Moral Inſtitution, 
we mean that he produceth it, as He did at firſt 
the Heaven and the Earth, without the Inter. 
vention of any thing formerly created, That 
GOD expreſly . the making of the 
Jeuiſb Tabernacle, is no manner of reaſon 
why we ſhould not: ſay, that the Workmen 
were the next and the immediate Cauſe of the 
Fabrick. Thus altho' it be enjoin d by the 
Divine Oracle, that the Woman ſhall be in Sub- 
jection to the Man, yet to make him actually 
and immediately her Sovereign, it is neceſſary, 
that ſhe promiſe Obedience to him by her own 
free Covenant. To ſay the contrary would not 
be leſs ridiculous, than to pretend, when G O D 
bids us Have Dominion over the Beaſts of the 
Earth; there is no need of our uſing any out- 
ward means to obtain it, as by Hunting, gr. 
The Argument, this Author afterwards 
makes uſe of, is certainly moſt tri ing an 


childiſh. The I ife, ſays he, hath no ſuch thn. 
as Conjugal Sovereignty, and therefore oy can con 
fer no ſuch thing on the FHusband. As if |, 
the agreement of ſeveral Perſons, a new "A 
Quality could not be produc'd , which gid hot 
actually exift before. To conſtitute a Dominic 
it is by no means neceſſary 3 that it muſt h. 
firſt really poſſeſs d by one Party, and then 
tranſlated on another; (as Phyſical Subſtance; 
cannot be given away, unleſs they had before 
a fall and formal Being : ) but this ſuperiocs 
then ariſeth, when any Perſon diveſts himſelt,; 
that Power of reſiſting Another, which his Naty. 
ral Liberty gives him, and engageth his Faith 
that he will ſubmit, in all things, to theWill gf 


Him whom he thus chuſeth for his Governcy; 


Farther, altho', in Holy Scripture, the gy. 
jection of Eve be ſaid to have been enjoin d her 
as a Puniſhment, for ſeducing her Husband: 
yet it doth not hence appear, that the Husband; 
Sovereignty, after the Fadl, hath not for it; 
neareſt and immediate ſecond Cauſe the Agree. 
ment between Man and Woman. For, ſince 
a neceſſity of Obedience, doth not always in. 
clude an unhappineſs of Condition, (as the 
moſt bleſſed State of the Holy Angels is not 
1mpair'd by their yielding the dicke lervice 
to GO D;) the Puniſhment attending the 
Woman's Inferiority ſeems to be this, that ſhe 
bears the Yoak unwillingly , with inward 
Grudgings at her Station, and a Natural Deſire 
of Command. And therefore it is no Contra- 
diction to ſay, that the Superiority of the Hus. 
band Naturally ſprings from the Conſent of the 
Wife; and that GOD Almighty, in way of 
of Puniſhment, to the Woman, hath made her 
Subjection troubleſome and uneaſy, 

The following Diſtinction looks but like an 
1mpertinent Niceneſs, #batever ſi ill, or what- 
ever Voluntary Pact we can now conceue in the 
Woman, belongs purely to the Act of contratting 
Marriage ; and conſequently is to be underſioud 
of that Conſent and Approbation by which ſb «- 
quieſceth in the future Government of ſuch a 


particular Fusband. This is no more than to 


ſay, that the Husband's Sovereignty is not pro- 
duc'd by the Conſent of the Wite, but being be- 
fore eltabliſh's by G O D's Command, the Wiſe 
voluntarily enters under it. As a Traveller 
doth not build his Inn, but freely makes uſe 
of it when he findeth it built to his hands. 

It is ſufficient on the whole to obſerve, that 


the Dominion of one Perſon over another, con- 


ſider d as a Mieral Entity, doth not exiſt wich. 
out the concurrence of ſome Human Act, al 
cannot be underſtood without Subjection and 
Obedience: And that the Woman, for this 
reaſon, lies under no Obligation to Obey, be: 
fore ſhe hath, by her own Conſent, ſubmitted 
to the Rule and Authority of an Husband. 
And though that ſhe ſhould thus ſubmit het. 


a . 7 9 
(0) Soe.. Thus Sexthes in Xenephon, If yuu have a Daughter, DI fairly buy her after the Caftom of Trace. t, 
H-raclid. de Po/is. Mela. J 2.c 2. ( Klan. . H. 1.4. 4. 1. Herodot. Clio. 22 2 Lr e 
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and Wife: l. 1.2. 3+ D. de Donas. inter Vir, & Uxar, (q) Cap. t. 
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only of a Husband, bur of a Man; and 1s to 
be look'd upon as a moſt vile Diſturber of Hu- 
man Decency and Society. As for the excuſe 
of Lycurgus, and others of thoſe Ancient Law- 
vers, that fo fair a Soil as a Young Wife 
ought not to lie fallow, under the neglect of 
an unactive Hugband ; their molt ready and 
moſt honelt way of preventing ſuch Miſ-haps, 
had been to prohibit Marriage between Per- 
ſons of improper Years. And then for the 
Point of Jealouſy, by it they muſt mean, either 
that ſenſle!s Paſſion, which torments a Man's 
Head without good Suſpicion or Reaſon, or 
elſe a due and proper Vigilance and Caution, 
in order to the preſerving a ſpotleſs Bed: the 
former kind of Jealouſie, the moſt fooliſh, 
and the moſt miſerable Diſeaſe of Human 
Minds (p), their Community of Wives could 
not cure; and the other, _ the juſt effect 
of Reaſon and Prudence, it ous t by no means 
to have taken away (7). Nor ſhall I ever 
be perſwaded, that to lay all Poſſeſſions in 
common, and to give each Man the privilege 
of calling every thing is oten, is the ſureſt 
method of prelerving Peace and Friendſhip in 
the World. Every one muſt indeed acknow- 
lege, that it is much more for the Publick Be- 
nefit to have a Hate fill'd with healthy and 
vigorous, than with diſeas'd and weakly Sub- 
jets; and at the ſame time, that the Parents 
Conſtitution hath a conſiderable Influence on 
the Child's. 
generally then it doth, it were by no means 
worthy of ſo high regard, as that, in conſide- 
ration of it, we ſhould diſſolve the ſacred 
Ties of Marriage, and ſhake the main Foun- 
dation of all good Order amongſt Men 009 
XVI. The other kind of Po/ygamy, and that 
which more properly claims the Name, being 
the joint Relation of many Wives to one Hus- 
band, hath been the praftice of many Nations, 
in ancient and in modern Time. The Moſatcal 
Law was fo far from forbidding this Cuſtom, 
that it ſeems in ſeveral places to ſuppoſe it 
(s . And GOD, by the Prophet Natban, 
reckons amongſt the peculiar Favours and 
Bleſſings, he had beſtow'd on David, that He 
bed given him his Maſter's Mives into his Boſom 
(t). Mr. Se/den 
elteem'd it lawful, for a Man to marry as many 
Waves as he pleas'd, provided he could main- 
tan them, and yield a ſupply in all things an- 
ſwerable to their relation. Yet it was the 


Advice of their Sageſt Rabbies, that for the 


— the Inconveniencies of Number, no 
— ould exceed four, except the EA 
e that acted contrary to this Rule, Was. ad- 
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Yet did this Rule hold true more 


naus (c) urging 


(u) aſſures us, that the Fews 


Judg'd Guilty of notorious Impudence, and of 
Di ſobedience to the Inſtitutions of his An- 
ceſtors. The #7jgh-Prieftwas allow'd one only 
Wife at a time, though he was not hindred from 
marrying another, in caſe of the Death, or 
Divorce of his firſt. By the Prohibition of 
Denteron. XVII. 17. They were perſwaded, 
that their King ought not to go beyond eigh- 
teen. If the Men of their Nation hvd in a 
Country, where Polygamy was not tolerated, 
they thought them oblig d to conform: as par- 
ticularly in the Roman Empire, the Laws of 
which expreſly reſtrain'd them from the ule 
of ſuch a Liberty (x). As for the Modern 
Fews, we are inform'd by Leo Mutinenſis (y), 
that the of them who live in the Eaſt, flill 
keep up their ancient practice of Polygamy, where- 
as in Germany, they are not allow'd this Privi- 
lege, and in Italy very rarely ; and only m Caſe 
a Man hath livd with his preſent Wife many 


years without ue (2). 


Tacitus obſerves of the ancient Germans ; they 
are almoſt the only People among N the Barbari. 
ang, who are contented with fmgle Marriages. 
Indeed ſome few Perſons of extraordinary Merit, 
are aduanc d to the Favour of more Ladies than 
one ; but then they are courted to this Liberty, 
not out of Luſt, but upon account of their ſingular 
Virtues and Worth. Thus Cæſar (a) tells us of 
Arioviſtus's two Wives, cholen out of different 
Nations. Be OIL | 

The Grectans, according to their regular 
Frame and Conſtitution, admitted but of one 
Wife; yet we find, in one of the Athenian De- 
crees, an Exception to this purpoſe, that 0 en- 
creaſe the Number of Men, at preſent 3 
it ſhall be lawful for any Perſon to have Children by 
another Woman, beſides her that is, in a more 

ſtrict ſence, his Wife (b). And hence Athe- 
ing the Improbability of the 
Common Story, that Socrates had two Wives, 
in as much as this was contrary to the Primitive 


(r) The 8 
* d a Reſutation. 
hs in the — 
Ba, e, c. 16.) For Perſons, who are 
7) Vid 
u) De 


Deuteren. XXI Wie — — Aae Offencer * 
16. 1 16, 17. Ambrolii, ratiin. car. 32. que 
U i Schiende f. M .d 


ys e Breed, in Horſes, js too filthy and 
Plato on this Sub ect. Palit II. 2. It is a worthy ſaying of 
perly Man and Wife, int a:otker Partn. r, and another 
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mms, 


when their King Anaxandrides refus d to put 
away his Wife, on the account of Barrenneſs, 
he was compell'd by the authority of the Zpho- 
ri, to admit another to his Bed, who did not 
lie under the ſame imperfection. Every Body 
knows, that the Romans were content, each 
Man with his ſingle Wife (F). Yet Sueton 
(g) reports, that it was once in Julius Ce- 
ſar's Head, to introduce a Law, to give Men 
licence to marry what fort, and what Num- 
ber of Wives they thought fit, for the better 
ſtocking the Common-wealth. Socrates, the 
Eccleliaſtical Hiſtorian (4) reports of the Em- 
perour Yalertinian, that whilſt his Wife Severa 
Was living, he admitted to the ſame Honour 
the moſt beautiful Lady Zu/tzna ; and publiſh'd 
an Order through his whole Dominions, per- 
mitting every Man to follow his Example; 70 
have 1wo lawful Wives. Paulus Diaconus (i) 
gives the ſame Relation; and Zonaras men- 
Lions the Emperour's two Wives, though he 
lays nothing of the Law enacted on the oc- 
caſion. But, in as much as the other Hiſto- 
rians, Ammianus, Zozimus and Oraſius, to- 
gether with the Chriſtian Fathers, who ſo of- 
ten diſcuſs the Queſtions concerning Matri- 
mony, are abſolute ſilent in this Point, Baro- 
nins (k) concludes the Double Marriage of 
Valentinian, and the Law in juſtification of it, 
to be perſect Forgeries. | 
eMahomet, in his new Inſtitution, allow'd 
of Polygamy ; crafuly accommodating his 
DoCctriues to the temper of the People, whom he 
intended to deceive. For as the force of Love 
is ſtronger in the Men of thoſe Eaſtern- Parts, 
ſo the Women, either by their Natural Ge- 
nius, or by the Power of Education, live in 
ſuch perfect ſubjection to their Husbands, 
that their Jealouſies and Quarrels are ſeldom 
conliderable enough, to diſturb the Peace and 
Union of the Family. Yet the wealthier Men 
ſhut up their Wives in ſeparate Houles, or 
cConfine them to diſtinct Towns, to prevent 
Diflention (/). Hoccaliue (m) will have 
this Indulgence to have been a Device, to diſ- 
poſe Men the better for a Life of ſlavery; whilſt 
dividing their Riches a ſo large a Pro- 
geny, they muſt continually grow weaker, 
and more abſolutely at the command of the 
Government. A Thought very ingenious in- 
deed, and of refin'd Policy; and ſuch as pro- 
bably never entred into QAſabomet's Head, 
who died ſo long a time before the Eſtabliſh- 
ment of the Turkiſh Tyranny and Empire. 
As for the [natans, Travellers inform us, 
that the chief Reaſon why ſeveral of their 
Princes have refuſed to imbrace the Chri/tiar 
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Faith, hath been becauſe, amongſt other Con. 
ditions, it was required of them, to admit ng 
more than one Woman to their Bed () 
XVII. Whether or no this Practice be re. 
pugnant to the Law of Nature, is a Point nc: 
fully ſettled amongſt the Learn'd. It ſhall be 
our Buſineſs, to propoſe fairly the Argument 
on both ſides, leaving the Deciſive Judgment 
to be paſs'd by the Reader. Thoſe = who 
maintain Po/ygamy, as we now underſtand it, 
to be in itſelt agreeable to Natural Law, argue 
in this manner. The regular end of Mair. 
©mony, that is the certainty of Oft-ſpring, 
and the benefit of Mutual Aſſiſtance, is 2 
© well anſwer'd under theſe Allowances, as un- 
© der the ſtricteſt Confinement. It is an Idle 
Objection, which ſome make, that a? 078 rate 
© the Conjugal Faith will not be reciprocal, 4 
Condition which Reaſon itſelf requires eſſu. 
* tially neceſſary to every Covenant. For Ai. 
tua] Faith doth by no ineans ſuppoſe, that 
© the performances on each {ide mult needs be 
equal. Nor doth the true Intent of Matri. 
©mony demand, that the Man ſhould confine 
© his Deſires fo ſtraightly as the Woman. The 
© reaſon why one Woman ought to take up 
© with one Man, being the great danger of the 
© Uncertainty of Iſſue; which hindrance doth 
©not lie in the way of the other Sex. Yet 
eis not the Husband leſs oblig'd to make good 
© his Faith to every Wife; which performance 
© conliſts in the yielding her all due Conjugal 
Help, Kindneſs and Support. As for the 
* main End of Marriage, the obtaining of Chil- 
*dren, one Man is, in this reſpect, equal to 
© many Women; at leaſt to ſuch as are Mo. 
*derate and Vertuous. And therefore it 1 
© chiefly Luſt and Intemperance which makes 
Women ſo averſe to Polygamy. Indeed, if 1 


Wife, at her firſt contrac with her Husband, 


* binds him under an Engagement to admit no 
(Partners with her of his Bed; (as Laus 
bound Jacob in behalf of his Daughters: ) 
©ſach a Covenant is faithfully to be perform 
(). Where no ſuch Condition is made, 
© there the Wife ought to reſt ſatisfy d, with 
© a competent Share in the Husband (p). Nor 
* doth ſhe, in this Caſe, ſuffer any Injury; for 
©ſhe can have no more right over her Hus. 
© band's Body, than what ſhe obtain'd by the 


Matrimonial Compact: But in that Com 


© ſhe receiv d a Right only to a part of the Man, 
© and voluntarily agreed to this imperſc& pol- 
« ſeflion. And therefore, ſhe hath only reaſon 
eto complain of her Husband, when as? 

(us (9 ) fays, he lets bis own Field lie falls, 
© 70 plough another Man's. Nor, doth this a- 


— — 


(f) Vid.1 +. G. de Inceſt. Napr.1.18. C. ad L-Jud. de Adult. 
(&) Tom. IV. ad A. Chr. 350 S. 125. 


(1) Richer. de Morib. Tue, (m) 
(mn) Add. Abrah. Reger de Bramin. p. 1. © 1+ & Alex de Rhodes Itinerar. p 


(eg) C. 52. Ders. 
Rage. di Parnafſ. t. 2. c. 6% i 
2. C. 11. 4% Add. L121. CI. D. de Verb. Obliga. 


(p) Vid. Geneſ. XXX. 15. 19. Herodot. Thalia. The Perfian Wives take their Turns aud Courſer with their Hurbands. 


(9) Aſinar. Act v. Sc. 2. Add. I. I3. $.5. D. ad L. Jul de Adult. & ad cam Grot, in Flir. Sparſ. 

ambirions of Honour, as to be ſatisfied with the Excuſe which ius Verns (in Sparttan) gave his 

Miftreſſes: Gi ve me leave, ſays he, to ſatisfy my Inclinations by yore! other means: A 
2+ . 


Add, Plaut. Mercat. A 4 Sc-ult, Gratian. cauſ. 32, qu. 6. . 


Women are ſeldom ſo ve? 
y, when ſhe complain d tb“ 
* 1s a Name ot Dignity, not of Pleaſure 


& Jow- 
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ſelf, be indeed agreeable to the Divine Will, 
et chis doth not hinder, but that her own 
Covenant and her Subjection conſequent upon 
it, are the immedfate and neareſt Cauſe pro- 
ductive of the Husband's Power. 

XIII. Nor can we grant what the ſame Au- 
thor maintains, that the Husband, beſides the 
Command of the Family, and of Conjugal 
Affairs, is 1nvelted with an abſolute Power of 
Life and Death, in which Right the Summ of 

bis Authority conſiſts. For though this Power 

be meant as it is unreſtrain d by Civil Conſti- 
tutions, and as it amounts not to a licentious 
excuſe of Murther andParicide, but to a lawful 
Authority of inflicting condign Puniſhment 
on Capital Crimes: yet, that Every Sove- 
reignty as it is ſeated in a proper Perſon, not pre- 
cariouſly obtain d, nor . a Superiour, 
dath import the Power of Life and Death, is an 
Aﬀertion that we ſhould not be inclin'd to 
aſſent to, without very good proof. Certainly 
the End of Matrimony requires no ſuch abſo- 
Jute Authority. And if it be objected, that 
all grievous Enormities ought to be brought 
under Human Cogniſance, we will only ask, 
who ſhall puniſh a Sovereign Prince, or who 
the Father of a Family, living ſeparate from 
all Cuil Government? We confeſs, that if the 
Wife prove guilty of Intolerable Wickedneſs, 
ſhe may (in this Natural State,) be expel'd 
the Houſe as an Enemy, and may be kill'd by 
- the Right of War. And we have already * 
granted, that even this moſt ſtri& Political 
Power, is not repugnant to the Nature of Mar- 
Tlage, though we are very far from allowing 
it to be eſſentially neceſſary. 

XIV. We are. oblig'd here to explain that 
common Maxim of the Lawyers, that Con- 
ſentmg and not Beading, makes a Marriage (r). 
Which will bear theſe two Senſes, that a 
Conple, whatever Freedom or Familiarity oy 
may ule, cannot be Husband and Wife, unleſs 
they have paſs d their mutual Conſent to live 
in Wedlock (3): or, that ſo ſoon as both Par- 


ties are come to an agreement, the Matrimo- 


nial Contract ought to be eſteem'd perfect, 
even before the Ceremony of the Bed. Our 
1 on the Point is this, that as it is re- 

ute to the full transferring of Propriety, 

at the Thing be plac'd under the power o 
Another, in uch manner, that he may diſ- 
poſe of it at his pleaſure; fo ro make a Wife 
it ſeems neceſſary, that the Woman deliver 
her ſelf as it were into the Poſſeſſion of the 
Man, for the common Ends of Matrimony : 


© ET 


ment, that the Yed begin it. It is ſaid Re- 
becca became Iſaac s Wiſe after he had brought 
her into his Mother Sarahs Tent (7). And 
I queſtion whether we ought to call 1t Adul- 
tery, when a Woman betrorth'd to a Man in his 
Abſence, but not fed home to his Houſe, nor 
gruen into his Poſſeſſion , is Bedded by another 
Perſon: altho' we ſuppoſe, that the former 
Engagement, as made by Proxy, had, in the 
Eye of the Law, the full Force of contam- 
mated Marriage. On the other fide, it would 
be abſurd to ſay, that 7 obias's Hife had not a 
Title to that name the three firſt Nights (u). 
Or that our Women are not #7ves when the 
Prieſt hath perform'd the ſolemn Office, till 
the Evening Diverſions of the Bride-Chamber. 

According to the Opinion of the Jews (w), 


Conſummation, as well as Conſent, was, be- 


fore the Law, requir'd to the compleating of 
Matrimony. Yet, by their Law, Conſent alone 
rendred a Marriage valid (x). Grotius ( 
obſerves, that no Proceeding was made 1n the 
Nuptial Affairs, till the Solemnity had been 
uſher'd in by the hearing of Divine Service in 
a Publick Aſſembly: which moſt Religious 
and moſt Decent Inſtitution, the Jews pro- 
bably receiv'd from Ancient Tradition, and 
do {till obſerve; and from them, it was ad- 
mitted into the Chriſtian Church. For this 
reaſon, though at the ſettling of the Contract, 
they oblig'd the Man to ſwear to preſerve the 
Virgins Honour, till the day of Marriage; 
yet, for the greater ſecurity, they ſhut her 


up from him in the partment of the Women, 


'till the time of that finiſhing Ceremony (3). 
XV. We are in the next place to enquire, 
whether by the Law of Nature, the Matri- 
monial Bond be limited to a ſingle Man, and 
a ſingle Woman ? or, which 1s the ſame thing, 
whether Polygamy be Naturally allow'd? Poly- 
gamy is of two forts ; either when one Woman 
promiſcuouſly admits. of many Men, or when 
one Man 1s at the ſame time join'd in Marriage 
to many Women. To the former kind be- 
longs the famous Plaronical Communion of 
Wives: a Cuſtom propos d by Plato in Idea 
(a); but really praftis'd by many Nations. 
Diodorus Siculus (b) reports of the Taproba- 
nians in India; That the Men did not con- 


f *fine themſelves to ſtrict Wedlock, but poſ- 


ſeſs d the fair Sex in Common, and educated 
© the Children, (in whom they reckon'd them- 
© ſelves All concern'd,) with Care and Love. 
© Nay, the Nurſes often chang d theie little In- 
© fants, ſo as to hinder them from knowi 

their own Mothers (c). Caſar (d) tells 


but it is by no means eſſential to this Agree- 


Sef. NI. (r) L. 15. D. de Condit. & Demon at. 


Or, as 


nfilian expreſſeth it, Familiarities and Meetings wit bout 


e Rights can never make a Wife. Vid, 1. 5. 57 quelt. 2. (5) And therefore Euca- pleads for himſelf in Virgil. 


—_ c Conjugis 
( tj Gene xy Pretendi teas 
. . Vid. Tob. VI. 1 (w 
J. - C. ae 7 i * * 14 
de Repub. & Morcil. Ficin „ I 1 Moreh. I 18, 
C. 41: 


and N the Troy 


ibid. Of the 


nhabitants of Thule Solmnus 


Vid. Selden de J. N. & G. ſ. V. c. 4 
(2) ory 7 
lophagi I. 2. c.58. (e) Add, Diod. Sic. J. 3. c. 15. 
Pag, |. . 3. Of the 2 who are bkewiſe mention od by mw} Fe: «by "Gy 
# Agatharcid. c. 30. Pompen. Mel. |. 1. c. 8. t (4 
commen, and 2 ö Nw, (1 know not with what Credit) that They hold their Women in 
ave Strangers to fix: Matrimony, c 35. (4) De B GI V. 


dam 
aut hee in . ven. An. IV. 


(x) Deuteron, XXII. 23, 24 Add. 
Geneſ 24. 67. Druteron. 21,13, (4) Vid. Lib. V. 
Ot the Id hyephagi, l. 3. c. 24. Of the 
Of the Garamantes, vid. Plin J. 5. c. 38. 
Herodot Me Of the Gindani 
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us of the Ancient Britains, Ten or Twelve of 
them together have Wives in common amo 
them ; eſpecially Brothers with Brothers, Fa- 
thers with their Sons, But, every Woman's 
Children are attributed to him, who firſt Mar- 
ried ber, when a Virgin, Where it is plain, that 
great Author cannot mean, that one Woman 
had, at the fame time, Ten or Twelve Hus- 
bands, as Mr. Se/den (e), amongſt others, 
imagines ; but that ſo many Men having each 
of them married his proper Wife, afterwards 
| my upon that friendly way of poſſeſling 
them (J). Lycurgus, as Plutarch delivers, 
Endeavouring to prevent the Vain Woma- 
* niſh Paſſion of Jealoulie; thought this the beſt 
© Expedient, to allow Honeſt Men the free- 
© dom of each other's Bed: laughing at thoſe, 
© who reſented, in ſo high a manner, theſe petty 
© Injuries, as to purſue their Revenge by Mur- 
©thers and War. He look'd on it as no inde- 
cent Cuſtom for a Man, ſtep'd into years be- 
© fore his Wife, to recommend her to the Arms 
of a Young and Virtuous Friend, and when 
there appear'd hopes of having a Child, by 
* ſo good a Father, to Challenge the Bleſling 
„to himſelf. On the other ſide, a good and 
© Upright Man, who eſteemd a Married Wo- 
© man for her own Virtue, and for the Come- 
© lineſs of her Children, was encourag'd to 
© beg of her Husband, without Ceremony, the 
© favour of a Nights Lodging; That be might 
© tranſplant into his own Garden ſome Slip of ſo 
© Goodly a Tree, Indeed Lycurgus was of per- 
©{waſton, that Children were not ſo much the 
© Propriety of the Parents, as of the whole 
© Common-Wealth ; and therefore he would 
© not have them begotten by the firſt Comers, 
but by the beſt Men that could be found. He 
©cenſur'd the Lawgivers of other States, who 
* whilſt they ſpent no Pains or Charge in pro- 
© moting and improving the Breed of their 
© Dogs, and of their Horſes ; yet, being them- 
t ſelves Old and Infirm, ſhut up their Wives 
from other Men. Whereas a little Reflection 
© would have taught them, that the Vertues 
and Vices of Children, their Succeſs or Miſ- 
© carriage, do chiefly redound to thoſe who 
© have the Care of their Education. And this 
Inſtitution of the Spartan Founder, the Hiſto- 
rian judgeth to have been ſet on foot, evade 
x marnxac, agreeably to Nature and to Policy (g). 
The Szozeks (h) too were of Opinion, 
that Wiſe Men ought to communicate their 
Beds, as well as their other Poſſeſſions: be- 


cauſe by this means All eſteeming the Chil. 
dren their own, would love them with equal 
tenderneſs; and there would be left no room 
for Jealous Fears, no Suſpicion of Adulte 
or Diſhoneſty (1). The borrowing and lend. 
ing of Wives, amongſt the Romans, is 2 
Practice much talk d of by Authors (&). Saler, 
in his Laws, permitted an Heireſs, whoſe 
Husband prov'd impotent, to call in the 
aſſiſtance of haynearelt Kinſman (1). 

Vetwve are not to make the leaſt Doubt, but 
that all theſe Licentious Indulgences are re. 
pugnant to the Law of Nature (mz). For the 
Natural and Regular End of Marriage is, the 
obtaining of Children, whom we may, with 
certainty, call our own. But what room can 
there be for diſtinction in this wild and con. 
fas'd mixture? Again, the Buſineſs of Nature 
not requiring ſo numerous a Concurrence, all 
theſe additional Helps and Services proceeded, 
not from Neceſſity, — from Luſt. Beſides, : 
molt material Objection againſt theſe [rregy. 
larities is, that the kind and endearing Tide. 
of Relation are ſunk and extinguiſhd in them. 
Plato propoſeth by way of remedy to this grand 
Inconvenience, that the Civil Laws ſhall ſup. 
ply the defect of Natural Kindred; that all 
Perſons ſhall eſteem their Seniors in Age, 23 
their Parents; their Juniors, as their Chil 
dren; their Equals, as their Brothers and 
Siſters. But this is a moſt idle and vain Ex. 
pedient; for to have 20 certain Father, 10 
certain Child, O. is, with regard to mutual 
Affection, the tame thing as to have none at 
all. Tis well urg'd by Zaantins (o): I/ 
all, ſays he, are concern'd in every Child, who 
can love a Child as his own, when he muſt need! 
be ignorant, or at leaſt doubtful, whether it be 
his own, or no? On the other ſide, who ould 
reverence a 'Man as his Father, when indeed, 
he is uncertain to whom he owes bis Bling 
Whence it comes to paſs, that he muſt tate a 
Stranger for his Father, and his Father far « 
Stranger. And, it was a good Anſwer to one, 
admiring there ſhould be no ſuch thing 3s 
Adultery heard of in Sparta, that their vely 
Matrimony was Adultery. Farther ſtill; the 
main difference betwixt the Conjugal Union 
of Mankind, and the wild Freedom of coup- 
ling amongſt the Beaſts is, that the Wife en- 
gageth her Faith to be true to the Husband's 
Bed. Which Engagement, if he voluntarily 
releaſe, and madly betray his own Honour to 
new Rivals, he is unworthy the Name, not 


(e) Lib. v. Cap. 11. (/) The fame Cuſtom is mention'd, thou zh not © diſtinctly, by Xiphilin. Epit. Diem. in Ner. in Br. 
again in Sever. Strabo reports ſomewhat like ha of the — A oe 15 he) lie in cammm t- 

af the ſame Blood and Family, but the El ieſt bears the chief ſway. One Wife ſerves them All: 
re her Bed, placing his Staff befere the Chamber-Door : But the 
hey eſteem every Intruder into another Family, 1,16. Vid. lib. 11. de Maſſager. 


auica's Sprech; and 


Death, and ſuch t 


the Kingdom of Calecut, Ludovicus Romanus (Navig. I. 5. c. 8.) i 
wught to Bed, ſhe preſents 


Seven Hu'bands, who lodge with ber by turns. When She's broug 
pleaſetb, an i no Appeal lies from 


rep"r's of the Lithuanians, trom Mneas Syluius, that Toe Women, by 


her Determination. Vid. & Pet. de Valle Itiner. p. 3. 


4 that — firſt, hath admiſſen 


. n 
Nights ſhe eth with the Eldeſt. They pun; erers * 
& Tapyr. Ot any — 5 


informs us, that Every Woman is at the [ame time 
2 Child to which 2 Seven Father: be 


ep. 7. 
Conſent of 21 L their S , whom he) cal 
Infamous. 


Aſſiſtants ef their Bed; whereas on the other fide, for the Hurban1s to uſe the like Liberty, would be accounte1 ig bly Add. Tb 
l 1 


(g) The fame Law is 

Com panell, de Civit. Solis. 
Hortenſins. Vid. & Luc m. l. 2. v. 326 
(o) Dv. Init. |. 3. c 20. 


Xenophon de Reb, &r . Laced emon 
(k) Vid phe Num. & Cat. 1 So Cato is commonly ſaid to have lent his Wife Mertis - 
(1) Plutarchi Sn. (m) Comp. Aiarrb. XXII. 25. Cc. () l. V. de Repub. 


(+) In Dieg. Laert. Zen. / 


only 
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<Jowance of Polygamy, as ſome Object, reduce 
(the Women into the Condition of Slaves. 
(Nor is it any Crime, to place the weaker 
(Sex in an inferior Degree to the ſtronger, to 
whom they owe their defence and ſupport 
(xr). The Reaſons alledg'd on the other fide, 
(taken from the fatal effects of Jealouſie, the 
danger of Domeſtick Quarrels, the Hatred 
of the Rival Mothers, tranſmitted to their 
(various Race; do not amount to a proof, 
(that Polygamy is Naturally Unlawful ; but 
then the ſame Inconveniences appear, as 
ein all, ſo eſpecially in ſecond, Qfarriages, 
© which no one will upon this account term 
e unlawful. Nor are the troubles and misfor- 
(tunes of this kind equal in all Places, but 
(they are chiefly to be diſcover'd in thoſe 
(Countries, where either the Women have 
too high and commanding Spirits, or the 
Men too low and ſervile. In many Nations 
© the Wives, either by their Natural Diſpoſi- 
©tion, or by Cuſtom and Education, pay a 
© more ſtrict and ; — Obedience (4 ). and 
(beſides, it is no difficult task, for a Man of 
(tolerable Prudence and Diſcretion, to keep the 
Family- Peace amongſt ſeveral Women (7). 
XVIII. Thoſe who deny Po/ygamy to be 
greeable to the Law of Nature, chiefly in- 
fiſt on the ſeventh Commandment in the De- 
calogue, T hou ſhalt not commit Adultery ; which 
mult be acknowleg'd to affect the Man, as 
well as the Woman. And therefore, ſay they, 
tif che Prohibition lies on both Parties, the 
*Husband muſt be guilty of Adultery, when- 
*ever he receives into the Covenant of Mar- 
©riage, or into the Poſſeſſion of his Bed, ano- 
*ther Woman, againſt the conſent of Her to 
whom he firſt plighted his Faith, and gave 
the power over his Body (u). | 
In return to this Argument, Antonius Mat- 
theus (x), the Civilian, affirms, that Adul- 
as 5 ma be committed, either by Polygamy, 
or between a married Man and an unmarried 
Woman (), but gnly with another Man's 
Wife (z). Nor will he allow every Violation 
of the Marriage Covenant to be the Sin of 
Adultery: for we never call him an Adul- 
terer, who maliciouſly forſakes his Wife, 
who refuſeth to give her maintenance and the 
like: yet ſuch a Man, without doubt, breaks 
_ Matrimonial Faith. He adds, altho' it 
* be unjuſt in the Husband. to require a ſtriQ- 
or chaſtity of his Wife, than he practiſeth 
* himſelf; 2 by no means proves the ſin 
2 both to be equal. For every one 
*knows, that the Wife is, upon many ac- 
counts, oblig d to a much ſeverer degree of 


1 — 


Han. But the Aſſertors of the other Opi- 


Moderation and Purity; in regard, as well 
*to the Modetty of the Sex, as to the danger 
of confus d Amours, and of a ſuppoſititious 
Breed; as likewiſe to prevent the ſcandal 
cher lightneſs would bring, not only on her 
© own Family, but on the Government, under 
© which ſhe lives. For if it be reckon'd fo 
< very diſgraceful to be born of Parents, one 
„of whom is a Native, the other a Foreigner, 
ein ſo much that in molt Countries a name of 
© Reproach is fix d on Perſons of this motly 
Race; how much fouler an Infamy would 
© jt prove, as well to the whole State, as to par- 
ticular Men, | ſhould it be left uncertain, 
© whether the Subjects are born in Adultery, 
cor in lawful Marriage. In Leviticus (a) Adul- 
©tery is defined, he coming to another Man's 
* Wife, the polluting another Man's Bed. Nor 
can it on any account appear probable, that 
a Law againſt Adultery, directed to a peo- 
©ple, who actually uſed Pe/ygamy, ſhould for- 
; bid this Practice, without declaring as much 
in expreſs Words. Thole Expreſſions of Ho- 
<ly Scripture, and of the Primitive Fathers, 


*(4), which ſeem to make the coveting, or 


© defiring another Man's Wife, to be Adultery, 
care to be underſtood in the ſame ſenſe, as 
© when he that hates his Brother, is ſtil'd a 
©Murtherer. | | 
Others chuſe to anſwer thus, The Com- 
© mandment alleg'd doth indeed bind Men, as 
© well as Women: and therefore for one Huſ- 
* band to diſhonour another's Bed, is no leſs 
(ſinful, than for a Wife to defile the Bed of her 
proper Husband. But then Polygamy doth 
not make the Husband guilty of this Treſ- 
© paſs againſt his Neighbour. It is true, if in 
the Original Contract between the Parties it 
was expreſly provided, that the Man ſhould 
transfer the whole power over his Body to 
the Woman, then in caſe he brings an Uſur- 
per to her Bed, whether under the Name of 
© an Harlor, or ofa Wife, he certainly violates 
his Faith given in the former Matrimony. 
But we have no ſuch charge of Perjury to lay 


© againſt him, if at the firſt Marriage he re- 


 ſerv'd to himſelf the liberty of adding a ſe- 
©cond Conſort, as a Partner to her whom he 
then receiv d. Nor can he be ſaid to defraud 
© her, in as much as he bargain'd to allow her 


only a ſhare in himſelf. To this it is reply d, 


that we muſt not ſuppoſe the Woman would thus _ 
conſent to her own Loſs and Injury, wunleſs 
either compel d by „ or fear, or moved by 
weakneſs and defect of Judgment ; neither 
which Cauſes are able to found a Right in the 


* 


1 WIE 


4 im 

(s) Vid. Benzs. 
Wan examination, very {light and trivial. 

made ſome kind 

occafion hon to examine. 

De Crimin. ad L. 7ul. de Adulter. c. 1. £13. 

Gratian, cap. 3, 4. & 1. quæſt. 4. 


ing of Euripides. that Women, who are Wiſe, will tranſaft every Thing by Men, 
Nov. Orb. 5. 1. c. 37. (t) The e e, Diom 
(u) Gratian. cauſ. 32. quæſt. 
ply to this, in bis Sixth Chapter 
6008.1 (2) L.. 
ok, 50 £ que 6. 


ae Ci ve, . 


— ä — A 
(ad |. 7. C. de 7udeir, &c.) will be 
5. cap. 15 16.22. Vid. Becler ad Grot. l 2. g 922 
16. in his 14th Chapter, ſ. g. which we ſhall 
8 


in 
2. D. 5. t. (a) Levit XVIII. 20. XX. 10. 
eadem. C4. X. De eo qui cagnou. Con. 


nion 


"; 
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nion will not grant, that there is any In- 
jury in the preſent Caſe. All the Right and 
« Title, ſay they, that one perſon can have to 
«the Body of Another, mult ariſe from Co- 
« yenant, and from the Conſent of that other 
«Party. And conſequently, if ſo much be 
« perform'd, as was fairly covenanted for, there 
cought to be no Complaint of injurious deal- 
© 10g, 
. — in juſt and true Matrimony, the 
AHusband receives the full and perfect poſſeſſi- 
«on of the Wife, therefore the Wife obtains 
« the ſame abſolute Title to the Husband. 
Nor will ſuch an unequal Covenant prejudice 
«the Natural Equality of Mankind. For to 
© ſalve this, it is not neceſſary, that the mu- 
e tual performances amongſt al See ſhould 
be exactly alike: If fo, it would be repugnant 
to the Law of Nature, that one Man ſhould 
© be born a Prince, another a Subject, and both 
© by Virtue of an antecedent Human Covenant, 
© nut made by themſelves, but by others. 
Will any one be ſo extravagant as to main- 
«tain, that it is a breach of Natural Equality, 
<unlets the Wiſe be allow'd her turn of Go- 
cyerning, as well as the Husband? And there 
cis the tame difference obſervable in the Care 
«of the common Off- ſpring: how little trouble 
«doth this bring to the Father, in compariſon 
of the grievous Pains undergone by the Mo- 
ther. Would it not be a moſt ridiculous Pro- 
@poſal, for the Women of a State to deſire a 
part in the ſupreme Adminiſtration? and yet 
« we muſt not ſay, that the Men are guilty of 
Injury and Tyranny in excluding the Fair Sex 
from this Honourable Privilege. Should any 
« People be of ſuch a Lemper, as to deſire the 
eſtabliſhment of a ſtricter Government, (which 
the bolder Patrons of Liberty are wont to 
call, the Treatment of Slaves, if they too 
© freely indulge the Reins, to the new Power, 
- *they act fooliſhly, and rranſgreſs that Ruling 
©Prudence, which is the beſt-lov'd Silter of Va- 
© rural Law. So that to commiſerate the Condi- 
*tion of the Wives in Turkey, &c. is as ab- 
ſurd and impertinent, as to beſtow our pitty on 
Husband- men and ArtificersÞ condoling with 
© them, that they ſhould be ſo unfortunate, as 


It 1s no ow conſequence to ſay, that 
{ 
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to live in more uneaſy circumſtances, than 
the Nobility. The reaſon why a Husband 
cannot honeſtly admit another Man to partake 
*of his Bed, is built upon a different Bottom. 
* On the whole 1t may be concluded, that a We. 
man lies under no reſtraint of Conſcience 
* from agreeing to this kind of Matrimony, n 
*a Country where the Practice is publickly 
* recelvd, Eſpecially, fince if it were in any 
*degree Vicious, yet the bare force of the 
* weaker Sex could never prevail to the beat. 
ing down a publick Cuſtom : nor would all of 
them join in the Attempt : ſome being eye: 
more kind and friendly than others, and mor: 
unwilling to engage againſt the Men (c). Thc 
„Example of the Heathens, and of the A. 
© hometans (who are allow'd four Wives, aud 
as many Concuhines as they can maintain, 
may indeed be of no great force in the Argu. 
© ment, becauſe it appears, that thoſe People 
fare guilty of many violations of the Law of Na. 
ture; but the Pohgamy of the Fathers, under 
the Old Covenant, is a Reaſon, that Inge. 
*nuous Men mult confeſs to be unanſwerable. 
As to the ſaying of the Apoſtle, 1 Cuil 
VII. 4. it doth not ſeem to reach the pri- 
mary Deſign and Uſe of Matrimony, but only 
the ſecondary and indirect End, the ang 
HFornication- which End belonging in che 
ſame degree to the Man and to the Woman, 
* Humanity and Equity enjoin, that the ſame 
* proviſion ſhould, in this reſpect, be made 
© for both Parties. And there it follows hence, 
*that the Husband ought not to deny his 
Wife Conjugal Favours, but the communi- 
* cating his Favours to Others beſides Her, 
© doth not here ſeem to be Forbidden, 

XIX. Thus the Point is argu'd on both 
Hands; and which ſide ſoe ver hath the bettet 
of the Diſpute, this is very clear and certain, 
that the moſt decent, the molt proper, and 
the moſt peaceable way of Wedding is, for One 
to live contented with One. This then is, with- 
out all doubt, to be eſtggm'd the higheſt, and 
the moſt perſect of Matrimony ; and the Lars 
and Conditions of it are moſt religiouſly to be 
obſerv'd, as well by the Husband, as the Wite 
(4). It is worth remarking, that where {- 


——— — 


(e) Iſaiah IV. 1. (d) Euripid. Andromach. 


Nec'er will I commend 


More Beds, more Wives than one; nor Children Curs'd 
Wich Double Mothers, Banes and Plagues of Life. 


Let each Good Man 
And check th' i 


ſſeſe his Si 


& nothing but Kindneſs and Comfort. 


are wont to 


te Bride, 
of a Rival Dame. 
tocrares ad Nicod. I cannot but greatly condemn thoſe, who pen 

a[terwards to ſtand to the Agreement ; but f'ving # looſe ro their Pleaſures, injure and offend thoſe dear Partners, from winnn 1 
it her Bargains, they | 


ng entred upon a Married State for their whole Life, neglet 


aftice Juſtice and Honeſty, and 27 make 


ro violate the Nuptial Contract, which ought to be ſo much more ſtrifly obſerv/d, than all others, as it is of 


and of nearer and more important Concern, Plutarch de 


or Perfumes, is ariven to Madneſi, Did the ſame ay held in Women , 
or the ſake of a worthleſs Pleaſure ? 
off enſrve Smell conld be: and 


than canſe ſo great Misfortunes 
bis Wife Jef DiftraBion, as t 


n . ay, t a Cat 1 melting certain 

4 ht — to abſtain ral re ſach Perfumes, 16h 
Why, the Diſhon:ſly of @ Hausband is as likely à means to threw 
conſequently, it is moſt unjnſi, on the account of an —— 


action, to bring ſo grievens an Asien on an innecent Perſon ; and not rather to preſerve the Naptial Bed wicommunic 


. ſtains. ytemneſtra in Eurip. Electra. 


a Woman: 
Fally, 
lawleſs 


yeral 
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veral Wives are allow'd to one Man, he ſel. 
dom fails to lingle out a Beloved, whom 1n 
all reſpects he prefers to the reſt (e). Thus 
Nature it ſelf ſeems out of Multirude, to lead 
us into Unity. Tis a wiſe obſervation, that 


of Sat (/), the Relation, ſays he, of a Son- 


in-law, is but ſlightly efteem'd among N the Nu- 


midians, and the Moors: and the reaſon 1s, 
becauſe they marry each as many Wrues, as they 
think agreeable to their Fortune and Grandeur ; 
ſome Fn ſome more, and their Princes with 
a far wider Liberty. Thus the Mind is divided 
and diftrated with Number, and All are de- 
Jpiſed, becauſe All cannot be loud (g). 
Grotius (Y) afligns theſe Reaſons for the re- 
ception of Single Marriage amongſt Chriſtians ; 
that the Wife, beſlowing herſelf imtirely on the 
Husband, may receive the equal return of his 
whole Heart and Affection that the Family. 
Affairs be carried on with more regularity 
under a ſingle Miſtreſs ; and that many Mothers 
not create feuds and quarrels among fi the 
Children. To which we may add, that after 
the ſufficient Multiplication of Mankind, Po- 
ought , amongſt all Nations of tole- 
rable Civility, to be reſtrain'd on this Politick 
account, that by too ome a number of Chil- 
dren the Nobler Families muſt in time be re- 
due d to Poverty, the meaner to Beggary, and 
the State oppreſſed with an Idle ſwarm of the 
baſer Populacy; which if not vented and 
thrown 5 (as it cannot always be), will at 
length overturn all Order and Government, and 
ſink the Common-wealth under its own wetght 
(i). We are told, the Turks themſelves, in the 
Point of Marriage, do not now take the ſame Li- 
berty as they formerly us d, and as their Law 
allows: the cauſe of which alteration is not, 
perhaps, ſo much the increaſe of Feſtial Luſt 
amongſt them, as their experience of the Incon- 
veniencies and Miſchiefs attending Polygamy. 
XR. Another Controverſy, no leſs warmly 
managed is, whether Matrimony, by the Law 
of Nature, be a Society, or Partnerſhip, capa- 
ble of being difſolv'd, and conſequently, whe- 
ther Divorces be, by the ſame Law, allow- 
able? And here we ſhall take the ſame courſe 


as before, to lay down the ſtreſs of what both 


Parties urge on the Point, leaving the Conſi- 
derate Reader to 8 for himſelf. 
Firſt of all, it is taken for granted, that accor- 


rs 
* 


ding to the Common Nature of Covenants, one 
Party cannot recede, unleſs the other hath ei- 
ther broken the Agreement, or elſe yielded his 
Conſent to this Releaſe,- It will therefore be re- 
pugnant to the Law of Nature, for either of 
the Married Couple, to depart from the other 
unconſenting, only for the Improvement of 
Condition, or ſatisfaction of Humour, with- 
out being able to alledge any Breach of the 
Matrimonial Pa& on the other's fide. Nor 


can the Indulgence of the Roman Law (E), 


in ſome Caſes of Partnerſhip, be brought to 
Juſtify a deſertion of this kind. For, beſides 


that, the relinquiſh'd Party is moſt certainly 
exdamaged; an Union entred into upon ac- 


count of Gain, may much more eaſily admit 
of ſeparation, than this moſt ſtri& and ſacred 
Tie between Man and Wife. For, in Marriage 
the Parties acquire a Rjght over the Bodies 
of each other, which ought not, on either ſide 
to be takenf rom them againſt their Will. And 
indeed, though there ſhould be a mutual Conſent 
of the Parties, yet it would be both indecent and 
unſafe to allow the diſſolving of Marriage, with- 
out very weighty Cauſe : in as much as this Li- 
berty of frequent Divorces, muſt exceedingly 
ſhock the ſtrength, and Credit of Families; and 
the Grace and good Order of the whole Com- 
mon-wealth (/). And the ſame reaſon will hold 
in Eſpouſals , which altho' no farther Progreſs 
hath been made in order to their Conſummatio 
yet ought not to be broken-off by the Act and 
Motion of the Parties contracted, unleſs ſome 
extraordinary Occaſion fall out; or ſome of 
thoſe Conditions are found defective, on the 
ſuppoſal of which the Validity of the Covenant 
dependeth (n). Dionyſius Halicarnaſſeus (n) 
exceedingly commends the Inſtitution of o- 
mulus, by which he order'd one ſort of Mar- 
riage, eme with the greateſt Ceremony, 
to be incapable of Divorces. This Law (ſays 
the Hiſtorian) engag'd the Wives ( who had 
no Refuge, nothing io truſt to in Caſe of a Rup- 
ture, ) to yield arcaay Compliance to the Temper 
of their Fluchands and it oblig'd the Husbands, 
on the other fide, ſo to uſe their Wives as a ne- 
cefiary Poſdeſſuong/quhich they comld not, on any 
account, bro , or deſert. And one may 
reckon among the chief Cauſes of the Decay 
and Corruption of the Roman State, their too 


frequent practice of Divorces, either upon ſo 


(©) Ge XXIX. Deuter. XXL 15, 


ber Il. 17. Cant. VI. 2,8. (f) In B. Jugurt 


E b. . 
g) To ine ſame purpote amm. Fae we: (l. 23. c. 12.) ſpeaks. of the Parthians, Their Affection grows cool and languid, by 


* —_— Variety they make uſe of in their Pleaſures. 


0p. Hitt, Vandal. 1.2. Be ye concern'd for your Children (ſay the Barbarians) who are chain d to the Necaſſity of s ſingle 
Bed : Arfor us who, if we pleaſe, can have ffty Brite: together, we 55 ne Fear of wanting Poſtericy. Claudian de 2 2 


— Connubis mile : 
Non isis generis nexus, won pignora curd ; 
Sed numero languet Pieſas. 


A thouſand Nuptial Bands they wear, 


Bad is no Union, nor their Race their Care; 
But Love expues in Number. 


m) Add. Gell. J. 4 . 4. (n) L. 2. 


i) It is a moſt barbarom Way which the People of Angels in Afrie uſe, to get rid of their vaſt Stock of Men, occafion'd by 
erer i ( a, . 


N 
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{light Pretences , or upon none at all (o). 
Ammianus Marcellinus reports of the Saracens 
what ſcems very agreeable to their barbarous 

Cuſtoms. They hire Wires (ſays he) () 70 ſerve 
a preſent un. and to make ſome ſhew and ſem- 
blance of «Matrimony, the Woman preſents her 
Mock: Hnsband with a Spear and a Tent ; at the 
x d day, ſhe may if ſhe pleaſeth break up and ſeek 
a new Mate. Varenius (q) informs us, that 
the Dutch, now and 1 22 this kind 
of Marriage in having liberty to re- 
leaſe r —— che Iſland. 
The like is praQtis'd in many other Parts of 
the Indies, and the Kingdom of Perſia (r). 
How vile doth the Roman Liberty appear 
in Juvenal? 


Cur dc ſiaerio Bibule Sertorius ardet ? 

St verum excutias, facies non uxor amatur. 

Tres rigæ ſubeant, & ſe cutis arida laxet, 

Fiant x rae dentes , oculique minores ; 

Collige ſarcinulas, dicet libertus & eri; 
Jam gravis es nobis, & ſæpè emungeris ; ext 

Ocins, & propera ; ſicco venit altera naſo. S. G. 


Theſe Truths with his Example you diſprove, 
Who with his Wife is monſtrouſly in love: 
But know him better: for, I heard him ſwear, 
Tis not that ſhe's his Wife but that ſhe's Fair. 
Let her but have three Wrinkles in her Face, 
Let her Eyes leſſen, and her Skin unbrace; 
Soon you will hear the ſaucy Steward ſay, 
Pack up, with all your Trinkets, and r 
You grow Offenſive both at Bed and Board; 
Your Betters muſt be had to pleaſe my Lord. 
Mr. Dryden. 


For really, as Claudias (s) obſerves, 


Femina cum ſenuit, retinet connubia partn ; 
Uxoriſque decus matris reverentia penſat. 


A Matron for her fruitful Bed we praiſe : 
And the ive c barms the Mother's Awe repays. 


And how ſcandalous was that Law of Charon- 
das, mentioned by Diodor us Siculus (t), giving 
liberty to Husband, or Wife, after a Divorce, 
to chuſe a new Partner, provided they did not 
pitch on a younger than the former? 

Heſides all this, to put away a Wife looks 
heinous in the Eyes of all the World, and 
loads the Woman with ſo much reproach, that 
it would appear moſt Baſe and Unworthy to 
proceed in lo ſevere a manner, unleſs upon ' ox 
extraordinary Grounds and Provocation. And 
this may extend it ſelf, as well to the buſineſs 
of Contracts, as of the more ſolemn and perſect 
Marriage. Thus when Padigzs, in Procopius 
(u), having eſpous'd the celebrated Hrittia, 


broke of the Match withont being able to a]. 
ledge any Crime on her fide, the Hiſtorian tell; 
us, She , unable to bear the ſcandal, bent all her 

thoughts and reſolutions on Revenge. For Mz. 


aefly and rags are ſo highly priz'd and ſo micely 
eſe 


regarded by t Barbarians, that a Woman 
turned off and deſer ted, moſt infallibly loſeth her 


Reputation, though her Virtue be really ſafe and 
— It was aWiſe and "Sian © om 
when the Daughters of Po/lio and Arippa *ltan. = 
© ding for the place of Governets over the 
* Veſtal Yirgins, the former Lady was prefer d 
© on this account, becauſe her Father and Mo. 
©ther had liv'd in a long and peaceable Mar. 
*riage, without Separation; whereas Aprippy 
von the other ſide, had filled his Family wich 
Jealouſies and Diſſentions x ). 

XXI. We are farther to examine, whether 
we may apply that to Matrimony, which hold; 
good in all other Covenants, that in caſe the 
Heads and Conditions, eſpecially the chief of 
them, are broken on either ſide, the injur'd Par. 
ty hath the power of receding from the Agree. 
ment. And here we may venture to take the 
Affirmative part, if the Gueſtion be put con- 
cerning the Neceſſary and Eſſential Terms of 
the Contract. Thus the 2 Delign of 
Marriage is the procuring of Children, in order 
to the effecting which it is requiſite, that 
there be the neareſt and the moſt familiar Com- 
munication between Husband and Wife. And 
therefore, if we regard barely the Law of Na. 
ture, either Perſon may quit and renounce the 
Relation, in caſe the other prove guilty of 
baſe Deſertion, or of Voluntary and Obſtinate 
Unkindneſs, as to the Affair of the Bed. This 
laſt Omiſſion would bear an Action of Law 
amongſt the Ancient Jews (Y); and the Con. 
jugal Debt as well as others might be recover d 
by Proceſs in Open Court. 

Again; the Intent of Marriage is not only 
that we may obtain Children, but that we ob- 
tain ſuch as ſhall indeed be our own. On 
* this account, ſays {aſephus, Moſes abſolutely 
© forbad Adultery; thinking it would be every 
way more happy, that p 4 Husband ſhould 
© keep the Poſſeſſion of his Bed ſecure and und: 


*ſturb'd, and that the production of genuine Iſſue 


© would be alike advantageous to Private Fami. 
© lies, and to the Publick State. (Autigu. Ill. io 

Nay, and after this End hath been provided 
for, every honeſt Man is willing to keep his 
Bed to himſelf, and doth not think it either 
decent or ſafe, to take Paſſengers a-board, tho 
the Vellel be firſt laden to his Deſire. Very few 
Husbands have ſo high Notions of Court nels 
and Complaiſance, as to be concern d at 0vids 
Cenſure, that, 


— 


— 


(0) Senec, „e Beref. I. 1. c. 4. Vo is now aſham'd of 
lity, reckon their Nears not by the Number of Conſuls 
Hopes of being di vorc ? (p) £. XV 
Fn. Perl. J. g. c. 22. Petru de Valle Irin p. 2. ep. 17, 

L 12 In ww Ped Add. Martial. J X. RE. is (t) 

iu Syrus Many Alarria es are next t many . 

H braica. . 3. c. 6. 7. 1 


breaking the Nuptial Umon when ſo many Ladies a of Eminence and Nut. 
but of abend,; and are = in hopes of marrying and m 
£.3 : 

L. 


12. e. 18. 


Woman that 


* 


iu 


(+) Ola 


(9) Japon. c. 13. 


LIV. *) Tacit, n. 11. Pub- 
67 U #id. Selden dt Vert 


| and 


Cu) Ff. Goth, 
ne d Aue dn 
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| Rufticus eff nimium quem lædit adulteraConjux 
wh” or mores non ſatis Urbis habet (2). g 


He that won't end hit Bed 's a ſtingy Clown, 
Unpraftis'd in the freedom of the Toun. 


It is therefore to be eſteem'd 2 juſt Cauſe of 
Divorce, if the Wife voluntarily expoſe her Ho- 
nour to another Man. As on the other ſide, 
if ſhe be overcome by the Ulurper, in the way 
of force and violence, we can on no pretence 
call her Virtue in Queſtion (4). And though 
it be commonly reckon'd a more heinous 
Crime, to aſſault her Chaſtity thus, by main 
Strength and Power, than to enſnare and betray 
it by Flattery and Charm; yet the truth 1s, 
the former indeed offers the more grievous Inju- 
ry tothe Wife, but the latter to the Husband (6). 

It appears then, that the reaſon why Aaul. 
tery, and willful Deſertion, are accounted ſuf- 
ficient Cauſes of Divorce, doth not ariſe from 
any particular Poſitive Law of GOD, (as if 
theſe two Exceptions were added to that Ordi- 
nance which makes the Bond of Marriage per- 
petual,) but from the Common Nature of Cove- 
nants, which 1s ſuch, that when one Party hath 
broken the Agreement, the other is no longer 
oblig'd to keep it. And the force of theſe Cauſes 
is ſo extenſive, as to juſtify the injur'd Perſon, 
not only in refuſing to cohabit with the perfidi- 
ous Wretch, but likewiſe 1n paſling toa ſecond 
Marriage; whatever the Caron/ts urge to the 
contrary. Indeed thoſe grave Profeſſors, when 
they are to gratify a Friend in this Point, do not 
ſcruple to find ont a way of eluding their own 
Decrees, by declaring Go former 
have been originally null and void ; an Evaſion 
which they can ground on many plauſible 
Scruples. | 

But altho' Marriage be chiefly entred into 
upon the deſign and hopes of Children, yet 
the bare inability of either Party (otherwiſe 
fit for a Conjugal State) towards promoting this 
End, doth not ſeem a ſufficient Ground of Sepa- 
ration; in as much as it is a thing ſurpaſſing all 
Human Power to beſtow the bleſſing of /ncreaſe. 
Yet Carvilins Raga, the firſt Man of the Romans, 
2 away his Wife, (523 years after the 
Bu g of the City) 1s reported to have 
taken his principal Motive from the Oath, 


arriage to ( 


which the Cenſors required of every Married 


Man, in this form, Se habere Urorem liberorum 


guerendorum cauſa, That he engaged on that Con- 
ation in the account of Tſ{ne ( c ). 

XXII. But the chief Point of the Contro- 
verſy on this Head is {till behind, and may be 
thus Stated, According to the true and regu- 
lar way of contracting Marriage, the Wile con- 
ſents to a conſtant Cohabitation with the Hul- 
band, promiling, according to her beſt ſtrength; 
to aſſiſt and comſort him, as well with ſweet- 
neſs of Converſe, as with the Participation of 
Buſineſs and Cares; and engaging farther to 
be guided and directed by him, as the Lord 
and Governour of the Family, In requital for 
which, the Husband on the other fide, is oblig'd 
to protect and defend his Wiſe, to treat her 
with Honeſty and Civility, and to pay many _ 
other friendly Regards of the ſame kind (4 4 
Now the Queſtion is, whether the ſignal and 
enormous Violation of theſe inferior Duties 

ives a full and fair reaſon for a Divorce. And 
ere, if we regard barely the Law of Nature, 
many venture to hold the Affirmative. For 
ſince a Father hath the Power of diſcarding an 


_undutiful Son, who, at leaſt in Natural Con- 


{ideration , ſeems more nearly related than a 
Wife; why may not he baniſh his Wife, as a 
Rebellious Member of the Family, when her 
Manners are intolerable, and her Amendment 
deſperate ? Eſpecially if we reflect on the Re- 
mark of Fulgentius, that a Wife, the nearer ſhe 
is join d to a Man by the Lau, the more cer- 
tainly ſhe proves to him, either Honey, by the 
ny of her Temper, or Poyſon by her fi ono. 
ard and malicious Diſpoſition ; being really, either. 
a continual Comfort and Refuge „ Or a perpetual 
Plague and Torment. An honeſt Man, ſays old 
Simonides, can have nothing in this World Better 
than a good Wife, nothing Ii. arſe than @ Bad (e). 
On the other hand, in caſe the Husband treats 
his Wife with nnreaſonable Severity, and de- 
nies her the Reſpe& due to her Sex and her Re- 
lation, ſo as to ſhew himſelf, not ſo much a 
kind Partner, as a troubleſome and vexatious 
Enemy, it ſhoyld ſeem very equitable, that 
ſhe might be relieved by a Divorce (). 
Another ſcruple immediately ariſeth upon 
this, whether it be allowable, by the Law of 
| / 


h 3 6+ 4. Martial, . 6. Fp. go. 


Mec hu m Gellia now habet niſi unum, 
Turpe eft hoc magis, ux eſt duorum. 


= 


One Spark ſerves honeſt Gels at a time; 


Mid. Abr. Roger de Bramin. p. . c. 1 
br, 7. c. 13. 
e Max, Met. Liv. 50. 6.24. 
Alan. Y H. IL 12. c. 47. (b) L. I. . 3. D. de 

(e Vid. Gell. J. IV. c. 3. (4 Homer. I. 10. 


But her two Habana, are 2 fouler Crime. | 


Xenophon in Hieron, 578. L.13 1. 7. 1. 39. princip: D. ad L. Julian de 
Serve corrupto. DN Coden and per 


ſwade is more than to force and 


The Wiſe and Good will cheriſh and defend 
The Partner of their Bed, their neareſt Friend; 
Their fecond Self. 2 a 


(e) ih Oreft. 
| | Bleſs'd 

A | Where ſmiling 

(f) Add. L. Theodol. I. G C. de red "IM 


© 
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is the Man, and ſweetly 
I Nuptial Band; 
Bur he whom inauſpicious | 
Wretched abroad muſt prove and cure'd at Home 


Hymen 


Nature ; 
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Nature, on the account of Intolerable Man- 
ners, or of Barbarous Treatment, entirely to 
diſlolve the Matrimonial Bond? Or, whether 


the other Conjugal Duties, as the Propagation. 


of Race, Sc. may not ſtill be continued, 
though the cohabiting in the ſame Family be 
broken off? In as much as the former Covenant 
bearing a regard toChildren, ſecms to he Eſſen- 


tial to Matrimony, the latter only Additional. 


Thus much, then, is certain, that ſeveral Pacts 
may be made between the ſaine Parties, under 
this Condition, that in caſe one of them ſhould 
be violated, the others ſhall nevertheleſs ſtand 
Good. Nay one and the ſame Patt may be di- 
vided into many Heads, and Proviſion may be 
made, that although one of the Heads be tranſ- 
greſs d, yet the Parties ſhall proceed in per- 
forming the reſt. If the Marriage was con- 


tracted under ſuch a form, it feems reaſo- 


nable, that the Wife, although ſhe hath by her 
unpeaceable Carriage forfeited her Title to a 


Continual Cohabitation, yet may ſtill Iie under 


the force of that part of the Covenant, which 
obligeth her to conſult Succeſſion, Bur be- 
caule it is by no means wean? that ſhe, 
who is unfit for the firſt of theſe Privileges 
and Duties, ſhould with any Convenience be 
admitted to the other ; that a Man ſhould 


deſire Iſſue by the ſame Woman, whom he is 


conſtrain'd to hate; and not rather entertain an 


abſolute averſion to the Bogy, which lodgeth 


ſo froward a Gueſt: it is the Common and 
Regular Practice, for the Parties to contract, 
by one and the ſame Agreement, for their li- 


ving together and for their mutual Care of 
Polterity : and thus the two Conditions are, 


in ſo cloſe a manner, united and interwoven 
one with the other, that in Caſe either be 
broke, both Naturall tall aſunder. It is 
therefore contrary to the Law of Nature, that 
the Reaſon before alledg d ſhould cauſe a 3 
tion from Bed and Board, and yet continue ſome 
part of the Marriage- Obligation, ſo as to hin- 
der the Parties from diſpoſing of themſelves ano- 
ther way. Unleſs ſuch a ſeparation be en join d 


only. for a Time, as a Puniſhment to Obſtinate 


Perverſneſs, and to try, whether there is 
any probability of Reformi For it is ab. 
ſurd to ay, that the Tie of a Covenant re- 
mains in force, whilſt no part of the Debt, 


- ariſing from that Covene at can, or ought to 


be diſchargd. And tho' we ſhould acknow- 


ledge, that the Party, who gave occaſion to 


the XXIV* C 
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this Miſchief, 1s juſtly enough puniſhed, yet 
the Innocent Party is in the mean-whije in. 
jured, — thus for the Fault of another 
and being ohlig'd io live in a State of Cell. 
bacy, probably inconvenient, perhaps intole. 
rable. f 
Thus far then, in the Conſideration of A. 
tural Iau, the Man and the Woman are upon 
the ſame Ground. And for this Reaſon ?/,. 
tarch calls that Order of Romulus, 76206 
very hard and ſevere, which forbad a Woman 
to deſert and turn-off her Husband, yet gave 
the Husband leave to diſcard his Wile, ether 
upon her poyſoning the Children, counterfettng 

the Keys, or committing Adultery (g). A. 
mongſt the Athenians we find, either Pany 
might, upon ſufficent cauſe, ſeparate fron, 
the other: tho' they diſtinguiſh'd theſe two 
kind of Divorces, by different Names. For a 
Man to put away his Wife was term'd, w. 
mur, lor a Woman to quit her Husband wa; 
Ai. The Reaſon of this variation in 
Terms 1s manifeſt; the Woman was receiv'd 
into the Man's Family, and therefore ſhe 
could not properly, d#omiuew', ſend him away, 
move him out of the Houſe, tho' ſhe might, 
« roadeen forſake Lim, and retire to a place of 
Eaſe and Security. | 

We have only this to obſerve farther, that 
upon whatever Reaſons Divorces are tolerated 
in a Common-wealth,. it is highly expedient, 
that the Cauſe be heard and approv d by the 
Proper Magiſtrate ; and that a point of fo very 
great 11 15 and moment be not left to be 

ecided by the private Conſcience and Di. 
cretion of the Married Pair. For the Nes. 
ſon which Hodinus (h) offers to the contrary, 
Becauſe this publick, way of proceeding muſt rr. 
e impair the Credit and Charas fer of on 
of the Perſons, doth not ſeem to conclude with 
any Force to the Purpoſe (i). 

XIII. With regard to the Divine Lav, 
either as Originally declar'd, or as renewd 
by our Saviour, the difficulty is much gres- 
ter. This is evident, the Jews thought Y.. 
vorces , not only permitted, but commanded, 
(in caſe the Wife diſpleasd her Husband,) by 
| hapter of Deuteronomy. 
farther, there is a Place in Philo Judens (K) 
which ſeems to imply, that Barrenneſs was 
Judg'd a ſufficient Cauſe for the like Separs- 
tion. Nor are we to doubt, but that the thing 
was frequently practiſed in chat Nation, altho 
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(8) Exripid. Andremache. 
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| ber the Man from a Diſloyal D . 
kai Eh yal Dame 
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Dame from an In jurious Man 
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Cf 6% | Special. the whole Paſſage runs thus. 


rooted in their Minds. But we & chuſe . F known Burrenneſs , Te like Beaſts ro ſatiiſy their In 


= 


(i) Add. Plat. de LL, I. XI. p. 974 
W 


mutual Love, they camnet eaſily ds Violence to thoſe Affection: which are — 
impious Offenders, as contradicting and op 05 Himſelf, who path eftabliſh'd the n- 
| their 


in, 
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their Sacred and Profane Hiſtory, for more 
than 700 Years, have recorded none, or very 
ſew [nſtances of this kind. For, it is not in- 
deed the Cuſtom to Regiſter, in Publick Annals, 
Matters which are done according to General 
Uſe, but ſuch only as appear ſingular and ex. 
traordinary. In Jiaiab (1), aud Jeremiah 
(m), amongſt the many ways of repreſenting 
and reproving the People's Sins, we find Si- 
militudes taken from a Divorce, as an Action 
very well underſtood by the Vulgar. Jaſenbus 
takes notice of it, as a thing very unuſual 
and differing from the ordinary Law an 
practice, that Salome, Wife to Cotobar, Præfect 
of [dumes and Gaza, ſhould ſend a Bill of Di- 
vorce to her Husband; whereas, regularly, 
it was not allowable-for the Woman, to leave 
the Man, unleſs he put her away : excepting 
only one Caſe, when the Husband falſly re- 
ported, that his Wife did not prove a Virgin 
at their firſt ſamiliarity; here the Woman 
had her Choice, whether ſhe would ſtay, or 
depart; and the Husband, if ſhe choſe the 


the Superſtition and the Corruption of the 
Papal Sce, the Bond of Matrimony was declar'd 
indiſſolvible, during the Life of the Parties. 
Buxtorf (u) hath endeavour'd to make out, 


contrary to the Current of the Jewiſh Writers, 
that in the Words of Moſes, Deuteron. XIV. 


© 1,2,3,4- this one Prohibition only is contain'd, 


© That a Man ſhall not recerve again to his Bed 


*a Wife which he hath once put away : Bur 
that the Cuſtom it ſelf, of putting away 
©Wives, 1s 1n that Place, neither approv'd by 
© Moſes, nor plainly condemn'd; but left as 
it were indifferent. And (ſays he) the Ob- 
© ſervation of our Seavionr, that this Permiſſion 
was given by Moſes, becauſe of the hardneſs of 


*zbeir Hearts, ſufficiently makes it appear, 
© that the Meoſaical Indulgence doth not amount 


*to an Approbation, but ſignifies only a bare 
© Toleration, or Connivance, exempting from 
© Crvil Puniſhment ( x). G 


XXIV. Mr. John Milton (), provoked, as it 


ſhould ſeem 


by the Misfortune of his own 
Family, hath, 


with great pains, endeavour'd 


former, was oblig'd to keep her (o). JFoſe-/ to make out, that even, by the Principles of 


D 


' phus (p] reports the ſame of Flerodias, Ari- the Chriſtian Religion, an /ntolerable Diſpoſition, 


's Da 

Subj Be Baptiſt's Reproof (7 

= that our Ee ah abſolutely fe 
this ancient liberty of Divorce, is the Judg- 
ment of moſt Divines ; grounded on Math. V. 
32+ XIX. 3, Cc. Mark. X 4. Grotius (r) 
is of Opinion, that it was, from the Beginning 
molt pleaſing to G O D, that the Bond of Mar- 
' riage ſhould be perpetual; but, whereas the 
Old-Covenant-Men were not oblig'd to this 
ſtrictneſs, our Saviour under the New Cove- 
vant, ratifed by an expreſs Law what was be- 
fore molt agreeable to the Divine Will, Mr. 
Selden's Explication (5) of the ſame Places of 
Scripture is to this purpoſe, .* There were 
© amongſt Jeu two Sects, the Sammeant, and 
the Hillehans, who maintain'd contrary No- 
© tions on the Point before us. The former 
* aſſerted, that a Man ought not to quit his Wife, 
| * unleſs upon ſome diſcovery of Baſeneſs and 
Diſhoneſty; the latter, that any Diſlike ta- 
ken of the Woman, was enongh to juſtify a 
Divorce. Our Saviour then, as an Arbitra- 
*tor, between the two diſputing Parties, de- 
*clares in favour of the Sammeans ; that it 
* was nat lawful, upon ſlight Pretences , to 
*diffolve an Union inſtituted by G OD him- 
_ *Telf; but only upon the Commiſſion of foul 
and ſcandalous Crimes, comprehended, ac- 
*cording to the Genius of the Hebrew Lan- 
Cage, under the General Term of Forntca- 
tron (t). He adds, that amongſt the moſt 
| ancient Chriſtiant, Adultery vas not eſteem'd 
the only lawful Cauſe of Divorce: as appears 
from L. g. C. de Repudirs ,. enafted by the 


meet for him, and afterwar 


ter, the Lady who was the 4 Diſparity, or Contraricty of Mind, 1s 4 ſuffi- 


cient Reaſon for Divorce nay, that Perſons, 


away ſo unhappily pair d, are indeed under an Obliga- 


tion to ſeparate. We hope we ſhall not ſeem 
tedious, if we venture to run over his chief 
Arguments. In the firſt place, then, he lays 
down this Aſſertion to build upon; CO D, in 


the firſt ordaining of e Marriage, taught for what 


End be did it, in Words expreſly implying, the 


apt and chearful Converſation of Man with Wo- 
man, to comfort and refreſh him againſt the Evils 
of ſolttary Life : not mentioning the purpoſe 0 

Generation till afterwards ; as being but a Z 
condary End, in Dignity , though not in Ne. 


ceſſiiy. Now this Bottom we take to be Falſe. 


When GOD was pleas'd to give Man 4 Help- 


commanded the 
the Primitive Couple to increaſe and multiply, 


He did not hereby ordain two different Ends of 


Marriage; but the latter Words ſeem deſign'd 


to deſcribe the chief” Fruit ariſing (through the 
Divine Benediction) from the Mautnal A/pftance 


firſt mention'd. And indeed, if the bare be- 

light of Converſation, had been the principal 
Intent of the Creator, what need was there 
of a difference in Sex? For, take away the. ”” * 


procreation Off. ſpring, together with the 
pleaſures, which' by the Appointment of Na- 
ture, ſweeten and recommend it, and Men alone 
would have been more agreeable Companio 
and more able Aſſiſtants to each other. 


thus we ſee, that Boys and Old Men, thoſe 


who have not felt the Paſſion of Cove, and 
thoſe who are paſt it, agree in preferring the 
Converſe of their own Sex, to all the Charms, 


and all the Entertainments of the Fair; Boe f 


molt Religious of all the Emperours. Till by 
13 \m) UI. . 6. N 2 L. XV. c. 9. 
e 
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) De Urore 
Difſerrarion 


M 3 - 


—— 


Vid. Phil. Jud. de Special. Leg. LIBE. e 2 
= 8 147 22. ( 475 va N 4.9. c. 2 
of Grotiss on this Point, on Marth. V. 31. 32. | 


Mr. 


hy 
Ds 
? FIRE." 


! 
4 


94 


** 


of - be Law of Nature and of Nations ö B oO k VI. 


Mr. Milton ſeems to dream of ſome more de- 
licate, and more refin'd Pleaſures; and frames 
the /deaof a Wife ſuitable only to the Genius 
of a Wiſe and Learned Husband: he would 


have her able to be the Companion of his 


Studies, or to refreſh him with her Wit, when 


he comes from ſeverer Meditations, to compoſe 


his Cares with ſweet Diſcourſe, and charm away 
a Melancholy Fit. Whereas altho' there is 
no conſidering Man, who would not infinitely 
prefer the Pleaſure of the Mind, to the ſhort 
and empty Gratiſications of Senſe ; yet, it is 
ſo very difficult, to find a Woman of this Phi- 
loſophical and Elevated Temper, that there 1s 
ſcarce any Man eminent for Wiſdom and Lear- 
ning, who might not ſue for a Divorce, on 
this pretence. And therefore, if there be 
any Perſon of ſo Mortihed a Spirit, as to think 
the continuing of his Name and Race, ſo mean 
and worthleſs a Deſign, and who feels no Pains, 
that the Fair only can cure, he ſhould on all 
accounts be advis'd to lead a ſingle Life: 
For, 'tis no Wonder, if Coldneſs and Gravity 
prove ſo ill Companions for Charms and. Beau- 
ty. Laſtly, whatever the Aſſertors of theſe 
Opinions pretend, 'tis impoſlible they ſhould 
give any other keaſon, why the Converſation 
of Women was rather inſtituted as a Help for 
us, than that of Men like qurſelves ; except, that 
Nature hath wiſely fix'd in the difference of 
Sex, ſweeter Engagements, and more pecu- 
liar Propenſions. It may then, on the whole 


matter, be the ſafer way, not to endeavour the 


bringing this high and P/atonical Strain of 
Notions into practice: (but, conſidering the 
ordinary Temper and Capacity of the Female 
Sex,) to judge Her a very convenient and 
proper Partner , who 1s able ſuſtain a ſhare in 
the Concern of Children, both as to their 
Birth and Education, and in the Care of di- 
rec&ting the Family; altho' ſhe be able to afford 
little alliſtance in deep Speculations and in Stu- 
dious Enquiries. Zuvenal's Advice hath ſome- 
thing in it beſides Satyr: | 


Non habeat matrona, tibi gue junta recumbit, 
Oicendi genus, aut curtum ſermone rotato 

T orqueat enthymema, nec biſtorias ſciat ommes, 
Sed qucdam ex libris, & non intelligat : odi 
Hanc ego, quæ repetit volvitgue Palemonis arte, 
Servata ſemper lege & ratione loqucndi. 
Jenotoſque mibi tenet, antiquaria, verſus, 
Nec curanda virts Opice caſtigat amice 
Verba: ſoleciſinumliceat dixiſſe marito. Sat. VI. 


O! what a Mid- night Curſe has he, whoſe Side 
Is peſter d with a Mood - and-Figure Bride ! 
Let mine, ye Gods! (if fuch muſt be my Fate;) 


No Logick learn, nor Hiſtory tranſlate; 


But rather be a quiet, humble Fool: 
I hate a Wife, to whom I go to School. 


Who climbs the Gtammar- Tree, diſtinctiy knows 
Where Noun, and Verb, and Participle gray, 
Corres her Country- neighbour, and a-Beg. 
For breaking Priſcians, breaks berHusband's Head. 

Mr. Dryden, 


Strabo (y) reports of the Brachmans, that 
they never communicate their Philoſophy with 
their Wives : leaſt if they prove wicked, they 
ſhould droujge ſome Secrets which ought to hae 
been conceal d from the Profane ; or, if they 
happen to be Good, they ſhould deſert their Hu. 
bands. ' For the equal Contempt of Pleaſure and 
Pain of Life and Death, is uf -ang Principle ty 
fit a Perſon for a State of Subjettion-(:), 

This Remark wall hold true in General of 
Mr. Milton's Arguments, that they prove juſt 
nothing at all, in caſe it be apparent, that our 
Saviour declar'd Adultery, to be only the ſuf. 
cient Cauſe of Dworce. To ſeem hard in ſome 
particular Inſtance, is no Objection againſt the 
expreſs Words of a Law. We are not pre. 
ſently for repealing thoſe Human Conſtitu- 
tions, which, appearing uſeful and beneficial 
to the Common- Wealth in General, do yet 
turn to the Prejudice of one, or two private 
Perſons : becaule theſe are look'd upon as In- 
conveniences which tis impoſſible to avoid, 

The only Point he gains is this, thatif the 
Saying of Chriſt will bear another Interpreta- 
tion, it ſhould ſeem more agreeable to the Gol- 
pel Clemency and Goodneſs, to follow a milder 
Senſe, than that which is at preſent receiy'd, 
The whole Strength of his — may be 
thus repreſented in ſnort. Incorrigible Dil- 
* parity of Mind, or Stubborneſs of Temper, 
© rendring a Woman unfit to live in Society 
*with ſuch a particular Man, and hindring 
© the chief Benefic of Matrimony, mutual Help 
© and Refreſhment, is a much weightier Cauſe 
© of Divorce, than any Natural Defect, an 
© Diſtemper, any Uncleanneſs of Body, whic 
vet were allow'd as lawful Pleas by the Jew- 
% Diſpenſation (a) No Partnerſhip can - 
© /zge the Perſons concern'd in Contradiction 
c either to the chief End of its Inſtitution, or 
© to the Intentions and Hopes of both, or of 
ceither Member. Now it was the Deſign of 
© the wiſe Creator, not to give Man a Domeſtick 
Torment, but a kind Help to join with him, not 
only in the bringing of Children into the 
© World, but in che Education of them, and in 
© the whole Buſineſs of Life; which End Intole- 
© rable Sowreneſs of Temper doth plainly per- 
vert and deſtroy. It looks abſurd and unrez- 
© ſonable, that the Canon. Lau ſhould , with- 
© out Scruple , declare /mpotency a ſuffictent 
© Cauſe of diflolving Matrimony, and — allow 
© no regard to the Manners and Diſpolitions of 

©the Parties: eſpecially ſince the former may 


immediately be diſcover'd, whereas it is uſual 


— 


(y ) L. 15. 


(2) Caripid. Hyppel. Caron. 


t 


— 


—— From a Woman wiſe above her Meafire 
Protect me Heaven. 


crat- 


* 


tc. FY * 
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( craftily to diguiſe and conceal the latter, till 
(che poor Man runs ignorantly into the Snare, 
«hence he can never be releas d. It is againſt 
(che Law of Charity, nay, it is moſt barbarous 
and inhumane to confine and chain down a 
Man to ſuch Miſeries as are not to end till his 
(Death; and which would admit of an eaſy 
Cure, did not the Severity of this Poſitive 
Ordinance ſtand in the way: in as much as 
(God Almighty, in His Laws and Commands, 
i ſeems to have mercifully accommodated Him- 
{elf to the Infirmity of Human Nature, The 
Holy Scriptures preſcribe ——— amongſt 
(other Reaſons , for the avoiding of Tempta- 
(tions to Incontinence. But now the Man 
(who can find in Marriage no Reſt or Comfort 
(to his Mind, who is perpetually teiz d and 
«(iſturb'd, by an untoward Partner, muſt needs 
be aſſaulted with ſtronger Temprations, than if 
the liv'd in Celibacy. For his Heart will be 
(ever full of Diſcontent ; and becauſe his Wife 
eis ſo unpleaſing an Object, he will ſeek to be- 
«tow his Love and himſelf elſewhere. Mai- 
© wonides, amongſt the Reaſons of the Law 
«about Divorce, aſſigns this for one, that the 
«Peace and Tranquillity of particular Families 
«might, by this means, be the more ſurely pre- 
(ſery'd(b). Which Reaſon affecting Chri/tans 
© as much as Jews, it cannot ſeem probable that 
(GOD deſigu d to lay a heavier Yoak on the 
( former. than on the latter (c). We are 
©commanded” in Holy Scripture to remove 
(from us all Obſtacles of Piety : among(t the 
© chief of which we may fairly reckon the Fro- 
© wardneſs of an incorrigible and inſeparable 
Companion. It is repugnant to Nature, that 
two Minds direct. * and admitting of 
©no Poſſibility of Union, ſhould be tied toge- 
„ther in a Bond never to be broken. The 
Chriſtian Emperours have declar'd it as their 
Judgment, that the Plotting of either Party 
© 7 the Liſe of the other is a good Neaſon 

*ot Dworce and how many Men's Lives have 
* heen unhappily ſhorten'd by theſe continual 
© Griels and Diſcomforts ? Marriage is a Society: 
But Human Socterzes, in as much as they are 
© held together by a Mora! Bond, conſiſt rather 
in the Union of Souls than of Bodies. Should 
we fay otherwiſe of Marriage, we ſhould de- 
"grade it below the Coupling of Beaſts, in 


*fetion and good Will in the Mates to each 
| her, When, therefore, the Soul doth not 
And in Matrimony that ſweet Agreement 
„ Thich it ſought, ſo ill - ma teh d a Pair live 
ö rather in the Miſery and Hardſhip of a Priſon 
than in the Comfort of Society. Solemn 


1 


*which we frequently obſerve ſome ſort of Af. 


© Oaths, if either in themſelves im r, or 
© trending to the prejudice of a third — 
© capable of a Diſpenſation; and hath not the 
Marriage- Covenant as 172 a Right to the 
ſame Favour? Nor will it fignify any thin 
to anſwer here, that unhappy Matches are Jai 
on Men by Divine Providence, forthe tryal and 
exerciſe of their Patience. For Diſeaſes and 
* other Calamities are moſt certainly ſent from 
Heaven; and yet the Application of Human 
© Remedies was never 4 in ſuch Caſes. 
After this He holds a long Diſpute, concer- 
ning the Permiſſion of Divorce amongſt the 
Jews. For (ſays he) if it be, in the Nature 
* of the Fact, Auultery for either Party after a 
©Divorce to marry again, it follows that Moſes 
@eſtabliſh'd Adultery by a Solemn Law. But to 


imagine this of Inſtitutions which had GOD 


* for their Author, would not only be abſurd, 
but moſt profane and impious. | 

He likewiſe reprehends thoſe Authors who 
affirm that the Jews had not a Law of Divorce 
but rather a a e * A Diſpenſation (he 
© obſerves) 1s of two Kinds, either ouy ſo 
*call'd or improperly. The latter is rather 4 
© particular and exceptive Law, abſolving and 
© diſengageing from a more general Command, 
© for ſome juſt and reaſonable Cauſe : as that 
© mention'd in Numb. IX. v. 6. gc. and that in 
© Leviticus of marrying the Brother's Wife 
upon his Deceaſe without Iſſue. A Diſpenſa- 
tion, properly ſo call'd, obtains only in parti- 
© cular Caſes rarely Reon and therefore 
© not . in the Law, but left to the Deciſion 
F Charity, and to the Prudence of the Judges : 
© As upon extreme Hunger, it was lawful for 
David and his Followers to eat the He - bread. 
*fo that this Sort of Diſpenſation, is nothing 
*elſe but the interpreting a Law according 
* to Equity. 3 | 

Here it is worth our Notice that he confounds 
Diſpenſation and Equity with each other; 
whereas there is really a wide Difference be- 
tween them. But, as to the Argument, this is 
certain, whoever will maintain the euiſb Di- 
vorces to have proceeded in the way of Diſpen- 


ſations, it lies on him to prove, that there was 


then extant ſome general Law, declaring Ma- 


trimony not to be reverſible upon account of 


Manners and Temper ; which Law muſt either 
have been a Branch of Nature's Ordinances, or 
a Divine Poſittue Inſtitution. As for thoſe 
Words in Gene/is, and thoſe too be one 
Fleſh, ſome are of perſwaſion, that t 7 expreſs 
indeed a molt ſtrict Partnerſhip, and ſuch as 
to break off on a flight account, could neither 
be decorons nor advantageous to Mankind. 


(6) $o Bodinur (de R 
to carb the Pride of 


Ende eur, to diſcov-r their Haba. « and 
: mew Erg wements on their Minds. And 
the SweeFneſs of their Converſation, and 


4 


e ) Virenias ( Deſcri 
[Sil beep en their Family, and take care of ber Maintenance avid Su 


On this account, the Hime 4 

which means they in all things gratify and pleaſe i 
7 6 hey ul: the Inj of make nor the leaf 
ing al $ervicer, may recover theraſelve 


But 
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But that it doth not hence follow, the Knot can - 
not be untied npon Reaſons which ſubvert the 
very End and Deſign of Matrimony: As it would 
be ridiculous thus to argue, GOD joms Man and 
Wife together, therefore it is not in the power 
of Man to join himſelf to whom he pleaſeth ; or, 
therefore no Human Covenant ought to intervene. 
But what ought to be inferr'd 15 rather this; 
GOD joins the Parties by the Mediation of 
their Deed and Covenant; therefore it is his 
Will they ſhouldnot be ſeparated unleſs that Co- 
venant be on one ſide or the other tranſgreſs d. 
. Mr. Milton proceeds to inquire into the Opi- 
nion of thoſe who aſſert, that Divorces were 
by the Divine Law permitted only and not ap- 
proved. This he takes to be an irreverent Re- 
flection on Almighty GOD; in as much as it 
betokens Infirmity in a Governour, to allow 
his Subjects in any Practice, to which he does 
not really give his . And why 
mult the Jeu alone have been fo notorious for 
8 of Heart as not to be able to my 
with the ſuppos d Primitive and General Or- 
dinance, when ſo many Chri/tian Nations 
and * have yeilded à ready Obedience 
to it 
On thoſe Words of our Saviour, from the Be- 
ginning it was not ſo. Some thus deſcant, in 
the State of Innocence Human Manners were 
© more perfect and excellent, than to give occa- 
©fion to any Signal Trouble and Diſagree- 
© ment: and therefore the neceſlity of applying 
© Divorce as a Remedy to unhappy Marriages, 
is a remarkable evidence of the 1mpair'd Con- 
dition of our Nature. 8 

To conclude; Mr. Milton ſarcher cenſures 
thoſe who allege, chat this liberty of Divorce 
was therefore granted to the cue by Moſes 
| becauſe they had been accuſtom d to it in . 

For now when the weight of W oak 

was ſtill upon their Shoulders, mult needs have 
been the moſt proper time of teaching them 
to forget the Cuſtoms of that Country. As we 
ſee ſo many ſtrict and excellent Laws given 
them againſt /ab/atry, which they had ſeen 
practiſed every Day, during their Servitude 
and Confinement. | 

But theſe Matters we leave undetermin'd, as 
not tending directly to our main Purpoſe. 

XXV. The neceſſary Qualifications required 


by the Law of Nature, in Perſons rightly con. 


tracting Matrimony, are a Fitneſs or Ability 
both TH and Moral. By the former we 
underſtand ſuch a Conſtitution of Body as is 
capable of attaining the chief End of Marriage, 
the Procreation of Iſſue (4). Therefore ſuch 
Perſons-as labour under a perpetual and incu- 
rable Impotency, ſuch as 


uchs and the like, 


* 
ought not to aſpire to the Conjugal Hongy; 
It was certainly an Unnatural Cuſtom in Ei 
to allow the Zunuchs Wives, becauſe they lad 
claim to ſome inferior Degree of uſeleſs pes. 
ſure (e). And here a Doubt may ariſe whe. 
ther we can properly call it Matrimony, When 
an ancient Couple are link d together withgy; 
any Proſpect of a Bleſſing from the Bed. Y 
ny/ius, in Plutarch (), when his aged jc. 
ther deſired him to beſtow a Husband upon 
her, replied, It was in his Power do Violence t, 
the Laws of his Country, but not to the Lau! 
of Nature ( 8 ). Vet in moſt Common: wealth 
theſe fort of Matches are tolerated; in as much 
as the other End of Matrimony, mutual Aſi 
ance and Comfort, will hold as ſtrongly here 
as in any other Caſe (). Perhaps we ſal 
not ſpeak improperly it we call theſe An 
Marriages , as we term thoſe Offices Honmay, 
in which a Title only is conferrd, withou, 
Action or Buſineſs. Aero, when he deſerted 
his Wife Octavia s Bed, excuſed himſelf with 
ſaying , Sufficere ſibr Uxoria Ornamenta (i), 
He was contented with the bare Ornaments and 


- Baages of «Marriage ; in Alluſion to the Trium. 


pbalia Ornamenta , ſometimes beſtow'd on Per. 
ſons without the real Solemnity of a Triumph, 
The Caſe of David and Abiſag (k) ſeems to 
fall under this imperfe& Matrimony. Tho' 
Solomon, in all- Appearance, eſteem'd the Mar. 
riage good and valid; in as much as he gave 
Capital 23 on Aaonijah for begging her 
for his Wife; becauſe this Attempt of marry- 
ing the King's Widow, (which in the Jew 
Conſtitution was accounted unlawful, ) ſhew'd 
he was driving on ſome Deſign againlt the pub- 
lick Peace and Eſtabliſhment (1). | 

XXVII. Ir is farther ſuppoſed in «Matrimny, 
as in all other Covenants, that the Parties con- 


tracting it have ſufficient Uſe of Reaſon ; that 


there is no Error, no Flaw in the Eſſentials, 
and that no unjuſt Fear is on either fide occa- 


fion'd, In this laſt Point the Jewiſh Civil 


Laws were very particular; by them, if the 
Woman was compell'd by Force or Fear, the 
Eſpouſals were revers'd,butnot on the other fide 
if the Man alledg d Compulſion; becauſe there 
could not be the ſame Preſumption of any Vio- 
lence or Fright offer d him : and if the Con- 
ditions had diſpleas d him, he might afterwards 
have rejected her (mn). In like manner, if 
there were a Miſtake, either as to the Perlon, 
the Object of Conſent, or in any Quality, 
either relating to Matrimony it ſelf, or ſerving 
as a Condition on which the Conſent was built 
(Elpectally in caſe of Guile or Deceit uſed on 
either ſide) the Contract is manifeſtly void 


Thus a Wife pretending Virginity and alter- 


tw * 3 — 
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. 
- 


(d) Zoxim. I V. To put 4 Virgin in the Marriage Bed 

(„r. ad NG V.2, Genel. 39. — 2 
kind of Unchaſtity even in 
* rm'd a 
J. 7. 67. 3.4 

() Sueton. Nex. c. 35. 


o vercom with the Magick of the Fai the colder bi . 
(h) P7d.1.27. C. de Nuptiz. air Sex, his own Powers are in tre Reception of 1 
(k) 1 Kng:l. 


( 7) Grot. ad 1 Reg. 11. 17. 
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diſcover'd de fectiye, was by the Divine 
N not only turn d away from her Husband, 
but made liable to ſeverer Puniſhments. Tho 
the barbarous Nations appear not to have been 
over-curious in this Point of Purity (2). 


Thus, again, if a Man, in the Covenant of 


Marriage, expreſly inſerted a Clauſe, impor- 
ung that he took ſuch a Woman for his Wife 
only in caſe ſhe were of noble Blood, of ſuch 
Fortune or the like; he ſhall not be oblig d 
io conſummate the Match till the ſuppoſed 
Condition be made appear. But if, neglecting 
10 enquire into the Truth, he ſhall have pro- 
ceeded to Conſummation, he ſhall by this Act 
be judged to have tacitely renounced the condi- 
tional Clauſe ; and therefore if things do not 
afterwards come up to his Hopes, he hath no 
ood Reaſon for Divorce. For the Contract 
Fd not run in theſe Terms, /f you do not bring 
me ſuch a Fortune Il divorce you, but, if you 
do not bring me ſuch a Fortune I not marry 


- which are manifeſtly different. He, then, 


who, in the Affair of Matrimony, thus ſeels the 
Charms of the Portion more than of the Lady, 
is very ridiculouſly ſenſeleſs, it he let the 
Buſineſs be finiſh'd before he hath good Secu- 
rity for that which was his chief Aim. (o). 
Mach lefs ſhall it be lawful to break off a Match, 
or to forbear conſummating, when a Man hath 
catcht at the Bait of a ſuppoſed Fortune, wich- 
out bargaining for any particular Summ. And 
therefore the Eyhori in Sparta did very juſtly in 
fiaing the Gentleman, who having be 
tracted to Lyſander's Daughter in her Father's 
Life-time , refuſed her, when that great Ge- 
neral was found to dye in ſo poor a Con- 
dition (p). | 152 
What we have been offering holds good only 
in Natural Law. For it is in the power of Ci- 
vil States to enact, that no ſuch Clauſe, belong- 
ing indirectly to Matrimony, ſhall hinder or 
defer the due Conſummation of it. 
VII. A Aral Ability of contracting Ma- 
trimony is wanting in Women, already diſ- 
pov ol to other Men. For the Right of the 
usband over his Wife continues ſo long as he 
doth not actually renounce it. Therefore to 


marry another Man's W ik t duely loos'd 
and ſepa s Wite, not duely 100s 


arated from him, is not only unlawfal, 
void and ineffectual: decauſe it was not in 
Woman's power to make this ſecond En- 
ement, whilſt the firſt continu'd in force; 

nd to cohabit with this new Husband is to 
ve in conſtant Adultery. For the ſame rea- 
in Countries where Polygamy is prohibited, 


en con- 


a Man cannot without Sin proceed to another, 
Marriage, whilſt he is held by the Bonds of a 
former. | ror dba 

By the Lende Law, it was Criminal for a 
Man to take his Wife again whom he had put 
7 The reaſon of which Inſtitution 
no doubt was to prevent the frequency of Di- 
vorces on flight and petit Occaſions, by cut- 
ting off all Hopes of Re- union, when Paſſion 
ſhould grow cool (r). Let ſome, from Ferem. 
XII. 12. collect, that it was lawful to receive 
again the diſmiſs d Woman, provided the had 
not contracted a new Marriage. 

It is remarkable in the 7wrkifh Alcoran, that 
a Man is allow'd to take home his Wife, even 
after he hath three times diſmiſs'd her, but 
not unleſs ſhe has been, in the mean time, 


married to Another, and been diſcarded by 
him likewiſe. 


The Qlabometaus eſteem this 
as the higheſt Infamy and Reproach ; and 
therefore the famous Hajaget thought he could 
not beſtow a heavier Curſe upon Tamerlaue, 
who ſent to defie him to War, than by re- 
plying, i he doth not come as he threatens, 
may he fetch bis Wife back after he hath three 
times ſent her off (1). It is another Precept 
of the Alcoran, that a Man who puts away his 
Wife, ſhall fix a certain Time, during which 
it ſhall be unlawful for her to chule a new 
Husband : that he may thus uſe Deliberation 


in determining whether or no to take her again 


into favour. - 

Joſephus (t) mentions a Jererſh Ordinance 
forbidding a Man to Marry Her whom he hath 
perſwaded to leave her former Husband ; ſince 
this Irregularity could not but breed high Diſ- 
contents and Troubles. On the ſame good 
Reaſon are thoſe Chriſtian Canons Ach. = 
which deny an Adulterer, the liberty of marry- 
ing the Woman whom he thus defiled (). 
In this Point, Euripides (x) Obſervation ſel- 


dom fails, 


The Wretch that flains Another's Bed, 
And takes the Vile Adultereſs to his own, 
Condemn'd to wed her for his Puniſhment ; 

Ts wildly vain, if he enpect ſhe'll prove . 

7 her new Vous more Chaſt than in her old, 


XVIII. Perſons allied within ſuch a Degree 
of Blood or Apfinity, are likewiſe under a Mo- 
ral Incapacity of contracting Marriage; in 
ſo much that it is not only from the Begin- 
ning unlawful to ſtrike ſuch a Match, but this 
Engagement tho' actually concluded is never 


4 


* Hut. Eccleſ. . e. 8. I. 5. c. 


: « ay 
end credulous, (p) Vid. Aan. “ VI. 4. 4 


Grotius 6 Deut eran. 
442 and (ad. 4.1.) gives this Rcaſ m. 1 ſuch a Prot} looks like i 


uc hericr. 


Countenance 70 th: ; 
n. qu bl. r 1 


of the Armenians 20d Ly dane, Strab. |. 11, of the ery An 


1 Eſpecially fince the Managers of Marches uſually anſwer the Character which we find in Libanius (Progymm.) 
ied Flouriſhes and fine Sayings, and by leſſening what's preſent and abſent, ea 


ͤü—ü— 


ſamenes , idem Me/pomen. Sec Ariſtippus's 
112 c. 7. n. 4. Paul. Vene t. 1,2. c. 37. of the In- 


eſty amongſt che Phenicians ; as we are told by 


come arm 
magnifying what's prevail on 
L 4 
ws One's Wife to another Man, aud might geld 
. (5). Chalcondil. L 3. (7 Antiqu, I B. 1 ian. 


(y Hd. l. 4. 5: 3, 4, f. D. de gradibus & affimibus. 5 Main, £7 * 
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eſteem'd vicious and defective. This is an 
Opinion generally receiv'd by all Nations of 
Manners and Civility; yet to aſſign a ſolid rea- 
ſon for it, ſuch as ſhall flow, like other * 
from the Social Nature of Man, ſeems at fir 
ſight, a Point of no ordinary difficulty. Some En- 
quirers are content to fly to the Abhorrence of 
Human Affections in this Cafe: * All Perſons, 
«ſay they, who are not 1 by ill Edu- 
cation or wicked Habits, do find in their 
cyery Senſes, a Repugnancy and Averſion to 
© ſuch Impurities; which is a plain Argument 
* that thoſe things are prohibited by the Law 
© of Nature. - But indeed this Repugnancy of 
Affections is not equally to be diſcover d a- 
monglt all People, nor always, even amongſt 
thoſe who pretend to the Arts of Culture and 
Refinement : and when Authors urge it for a 
Reaſon, it would not be altogether abſurd to 
anſwer them, that the Abhorrence may per- 
haps ariſe not ſo much from any in-bred Prin- 
ciple, as from long Uſe and Cuſtom, which 
often counterfeit Narure. Nor 1n our Searches 
after Natura! Law, is it very ſafe to rely upon 
the bare Judgment of our Senſes and Affections; 
ſince at this rate we might conclude, that thoſe 
things are by the ſame Law commanded, to- 
wards which our Senſes and Affections are car- 
ried on with a vigorous Inclination ; whereas, 
on the contrary , it is manifeſt that thoſe Acts 
to which we are fo violently prone , Reaſon 
and Nature do really diſallow. 

Plutarch (z) enquiring why the Romans did 
not take Wives from amongſt their near Rela- 
tions, thus propoſeth his Reaſons after his doubt- 
ting Manner. Was it that they might ſpread their 
Kindred more widely, and increaſe the number 
F their Alliances; giving Wives lo ſome, and 
taking them from others ? Or did they it, to 
avdid Conjugal Diſcoras ; which, ſhould 77 ariſe 
between Perſons allied by Blood, would 


1444 
not only the Love between FHusband and Wife, 


but the very principles of Natural Affections (a)? 
Or becauſe, they knew the weaker Sex, to ftand 
in need of many Defenders, were they therefore 
unwilling to marry their Kinſwomen, that they 
might be ready to affift and protect them, if in. 
jur d by other Husbanas (b)? The firſt of theſe 
Reaſons, The ſpreading and improving of Alli- 
ances, is confirm'd by the Approbation of St. 
Auguſtin and of Bp. Cumberland (c). But on 


this way of arguing we wy obſerve, that as an 
Act leſs gef or profitable is not always un- 
lawful, ſo the Profit here alledg d is not attain- 


able by this only Method : in as much as a far 
greater Advantage may reſult from the quite 
contrary Practice; that is, if the neareſt Re- 
latons would ſtill match themſelyes to each 


A * _— beth 8 


cit 


other, their Eſtate and Wealth would be bin. 
dred from paſling out of the Family. And on 
this account in the Divine Law, Levis. XXIII 
Women poſſeſs d of an Inheritance in img, 
able Goods, are commanded to take Hus ban 
only from amongſt their Kindred ; leaſt the 
Lands ſhould run out of one Tribe into ang. 
ther. Let in caſe they would quit their Tite 
to the Inheritance, they were allow'd to marry 
any Perſons, of their own Nation. The Wo. 
men of the Tribe of Cevi were not concern; 
in this Injunction, as being incapable of hold. 
ing Land (4. In Peru, during the Com. 
mand of the Tucas, it was provided by Lay 
that every man ſhould chuſe his Wife out of 
his own City and his own Family: after the 


Marriage was concluded, a Houle was built 


for the new Couple at the Common Charge, 
and the neareſt Relations preſented them with 
Furniture (e). It was one of the Artic Lay, 
that Fleirelſes ſhould be taken in Marriage by 
their neareſt Kinſmen, to preſerve the Riches 
of their Anceſtors in the ſame Line (/, But 
the ſeeming Hardſhip of this Ordinance was 
ſufficiently made amends for by another, which 
commanded that if the Circumſtances of ſuch 
a young Woman were but very mean and incon- 
{iderable, the next of her Kindred ſhould never- 
theleſs be obliged to wed her, or elle to give 


her a Fortune ſuitable to her Birth and Qua- 


lity (g ). | 

XXIX. In order to the ſettling of theſe 
Queſtions, it is, in the firſt Place, neceſſary ve 
examine how it comes to Paſs, that altho' the 
Propagation of ſo noble a Creature as Man, be 
in it ſelf a Work of Honour and Credit, yet 
amongſt all civiliz d Nations, as well the Ji. 


fliruments as the Act of this good Service ſhould 


be guarded with ſo tender a Senſe of Modelly, 
as nothing but a Face harden'd by Habitual 
Wickedneſs can conquer or ſuppreſs? To 
which Purpoſe we have a moſt remarkable 
Story, recorded by Plutarch (h) and Polyans (i) 
of the Miletian Virgins, who being, by ſone 
ſtrange and unknown Cauſe, driven te a mad 
Deſire of hanging themſelves ; and their 
Diſtemper admitting of no Stop nor Remedy; 
it was at length decreed by a 2 brag Law, that 
the Bodies of thoſe who diſpatch'd themſelves 
in this deſperate way, ſhould be carried naked 
through the Common Market. And by this 
means, whilſt the Fear of Death could make 
no Impreſſion on the Frenzy, the Senſe of 
Shame reſtor'd them to their Wits. It is far- 
ther remarkable, that whatever Nations, in 
ancient or modern time, have entertain da 
Cuſtom of going naked, or of performing in 
open View the ſecret Affairs of Marriage, 


ed Roman. 108. ( # ) For Inſtance, becauſe there often happen Quarrek bers cen the 
t not to marry one that o d a Natural Reverence to his Mother ; that #5, 


this } 
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have been cenſur'd and condemn'd by the reſt 
of the World, as Wild and Barbarous( 4), Now 
the reaſon of all this is not ſo eaſy to come at. 
Yor as to the immediate Initruments of this 
Work of Nature, they lie under no ſcandal 
of Deformity, and they ſerve to a great and 
worthy Deſign: And therefore, the Zgyprrans 
and Athenians paid religious Regards to them, 
in their mylte rious Worſhip (7). The Act 
itſelf as it is agreeable to Nature, fo is it of 
abſolute Neceſlicy, and every, way proper for 
the produceing of ſo brave and generous an 
Riel. And therefore, why ſhould the Ex- 
erciſe of it before Others, create more Shame in 
a Man, than Ea ing and Drinkmg ; ſince the Hu- 
man Spectes can no more be preſerv'd without 
the former Means, than the /ndrviduals without 
the latter? Nor will Plutarch's Diſtinction 
ſatisfy the Doubt. 7 here 75 no Pleaſure (ſays he 
(m),) which we can more innocently enjoy, than 
that which we receive from Food and Nouriſbment. 
All Men are agreed on this Truth, as they ſhew 
by their dayly Praftice. For they Eat in full 
Company and in open view; whereas in therr 
Love-Affairs they ſeek the ſhelter of the Night : 


Becauſe in theſe latter Ceremontes to be Public 


and Communicative is efteem'd as Brutiſh and Un. 
natural as to be Private and Secret in the. for- 
mer. As to this Point of Openneſs and Secreſy, 
it was a ſevere Return which a Scorch Lady 
in the Emperour Severus's time, gave Julia 
Auguſta when reproach'd by her for the Cuſtom 
of holding Wives in Common amongſt the Hri- 
tains, We (aid (he j obey the Neceſſities of Nature 
much better than Na Reman Dames for we 
do that openly twith the Beſt of Our Men, which 
Tau do prevately with the Horſt of Yours n). 
Neither do they throughly clear up the 

Matter, who have recourſe to the Holy Scrip- 
tures, where this Natural Shame 1s recorded 
to have been che immediate Conſequence of 
the Fall. For the chief Queſtion ſtill returns, 
why the Paſſion of Shame, ſhould fix on theſe 
Parts, for its peculiar Reſidence, when our 


Hands and our Tongues are as readily diſpos'd 


to aid our Sinful Luſts and Diſorderly Deſires? 

in as much as the Primitive Tranſgreſſion 
came by the Act of Ealing, one might imagine 
that this Opinion of Impurity ſhould rather 


pe I 
- 


faſten upon the Mouth as it is Original and 
proper Seat. | | 
XXX. The Author of the Treatiſe de Prin- 
cipiis gulti & decori touching on the Subject 
now before us, in the firſt Place lays down this 
for a Principle; Every thing which cauſeth Shame 
is not a Sin, nor forbidden by the Diates of - 
Natural Law (o). He inſtanceth in Poverty, 
mean Cloaths, innocent Miſtakes, Deformity, 


and the like; which frequently put us to the 


luſh, tho' we can by no meanes lay any Mo. 
ral Turpitude to their Charge. * He proceeds 
©to oblerve, that the reaſon why we would 
*avoid ſuch things, is becauſe they are the 
© Tokens of ſome Infirmity or Imperfection; 
from which Cenſures every Man deſires to 
keep himſelf at as great a diltance as poſſible. 
In the ſame manner, altho' to diſcover the &. 
© crets of the Body be not, in it ſelf, Sinful, yet 
© a Man ought not certainly tod uſe ſuch a free- 
© dom in open view, whenſoever it would prove 
© an Olfence and Blemiſh to Natural Honeſty; 
© which is very often the Caſe. A Man hath 
©then only good Reaſon to be aſham'd, when 
che poſſeſſeth or diſcloſeth ſuch ImperteQions, 
as may make Others juſtly deſpiſe him, whilſt 
< appearing thus below the Character which he 
« ſuſtains. To be Ignorant of a Point of Lear- 
ning is no Blemiſh in him who hath wanted 


the Benefit of Education; but one who hath 


© made a long pretence toſtudy, and yet can ſhew 
no Fruits of his proficiency, may well be aſham'd 
©of the Neglect. Plain Behaviour fits decently 
© enough on a Countryman, but would be a 
© faulty Stiffneſs in a Perſon of Breeding. Thus 
then, he who uncovers in Publick Sight thoſe 
© parts of the Body which the Cuſtom of the Na- 
<tion bids him conceal, is an Offender againſt 
Natural Honeſty and Decorum (p). But he 
may take the ſame Liberty in a Country 
where the Men go Naked, as ſuppoſe in the 
© Caribbes, without the Imputation of Obſce- 
nity or of Sin (4). Thus it is accounted Im- 
© pudence to do ſome things in the Preſence of 
© Strangers, without deſiring particular leave, 
© which we make no ſeruple of practiſing before 
© our Equals and our Acquaintance (r). Thus, 
a Teacher of Anatomy lays open ſuch Objects 


sto our view, as it would not be decent for 


* 


u la reports of the M. ni ans, that their Love affairs are promiſcuous and open. And Apollonia: Rhodius has left this 


of the ſame People; 


The Manners and the Notions t 


Arc the Reverſe of ours: in let View 


What we 


rform, or at the crowded Barr, 


They act by Stealth, and make a filent Care: 
But what our Modeſty at Home conceals, 


Their Tribes proclaim, and every 


Streer reveals. 


Like Beaſts, beyond the Power of Sbame to move | 
Stretch'd on the Ground they ply their Common Love. 


Vid. Died. S. I XW. 4 1 ly Xen Ane ; 4; of the N in Mel 
„ J. XIV. c. 31. ' aCd:.T.V. Of the M tans Herodot. in Clio; of t aſomenes in en. 
; * 1 * ohilin- Epit. Dion. in Sever. 47 Montaigne E 


(1) Fid. Diotor Sic. I. 1. g. 88. i i 
2. C. 12. & Charon de 88 I 13 W 
ehen, in chis Caſe, as H:rodotus 


SL In ome Parts of Abyſints the Women go 


the to I 

go with the Watt id feli 
17 linx Clandius did r 
done. Add. Dingen. Laert. in Metrol. 1 VI. 


\ 


\ 


ed. c.:2. dd, Jo. Leri, Hiſt Amer, c. 8. & Rochefort Deſerip. Autill. P. 2. C. 9. If I miſtake not, 
) And 
2 


Scruple of offending the Aer with ſome kind of Sounds, 


(* 


(0) P. 59. 
wk it, when ſbe throws of her Garments , lays aſide her Modeſty with chem. 
aire naked, ary wb i= ob hs ur Influence 


on the Men. Franc. Alwvarc. 
ſome of 


rhe {ame Penalty as Adukery. E wy 
t out the viſe Edict, which Liv ſo long are his grave Deliberation, (Set. Claud. 32.) we ſtuull 
* when 


we are 
© him 


ch we reckon not quite ſo improper Muſick 
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him ſo much as to name, were he not en- 
oag'd in his proper Buſineſs and Exereiſe. 
The ſame judgment we are to make of the Point 
before us. For altho' a Nation, which doth not 
©<cenſure theſe unſcemly Freedoms, muſt needs 
© have caſt off all Modeſty (), and this not 
© without a grievous Sin in their Forefathers, 
© from whom the looſe Opinion is derivd; yet 
© the Cuſtom being once firmly eſtabliſh'd, and 
© ſuch a way of living exempted, by Univerſal 
© Conſent, from all Marks of Diſgrace, the 
© whole People may then openly appear in the 
ſame manner, and yet conttact not the leaſt 
„Guilt; in as much as they do not appre- 
chend, or acknowledg in this Practice, any 
©[mperfe&ion or Infirmity deſerving Shame; 


more than we do in the Cuſtom' of our 


Women to go with their Faces unveild , 
© which in ſome Countries would be reckon'd 
© a ſcandalous breach of Modelty (7). We may 
© farther obſerve, that even in thoſe Nations 


© where the appearing Naked is prohibited, the 


© moſt ſecret Parts are ſometimes diſcloſed 
© without Sin, as when they are recommended 
©to the Care of Phyſicians, or when Surprize, 
© or Neceſlity, in regard of Time, or of Want, 
<hinders their Concealment; oi when Children 
are wrapt in their Swadling-Cloaths. Be- 
cauſe, in all theſe Caſes, the Mark of Im- 
pudence ceaſeth; the Diſcovery being made 
© without any laſcivious Deſign. (a). 
In another part of his Work he repeats the 
ſame Argument; the uncovering of the ſecret 
parts, {ſays he) is not in it ſelf, foul or in- 
decent, but is only rendred ſuch by means 
of the Circumſtances; which Circumſtances 
care taken, either from the Luſt of others, or 
from their Honour or Worth, or from our 
© own Reputation, which we are oblig d to ſup- 
port and preſerve. But in as much as the 
external Tokens of Reverence and Reſpect 
care capable of great Variation, many Actions 
care, (by the ſame People,) conſtrued as an 
Affront to our Neighbour, or a Diſcredit to 
<ourſelves, which upon the Change of Circum- 
<{tances, would appear harmleſs and inoffen- 
© five. Upon the Approach of our Saviour, 
ve find St. Peter (x) haſtning to gird on his 
Fiſher's Coat, whereas he was not aſham'd to 
Ework Naked with the Companions of his Bu- 
© fineſs. Becauſe the Dignity of Crit, and the 
© Honour St. Peter ow'd him, required a grave 
© and modeſt Appearance and Carriage; which, 


in the Opinion of civiliz'd Nations, are inc, 

* filtent with Nakedneſs (). We ttanſad 
„many things in ſecret with Decency and 
Convenience, which if perform'd open}, 
© would be reproach'd as infamous ; neither dy 
ve reckon it diſhonourable, to let the Con. 
© pany know on what account we retire. Lali. 

many Actions paſs unblamed in Mex, which 
' would look inexcuſably impudent in the other 

SEX. 

From St. Paul's manner of Speech 2 05 
riutb. XI. 1 he inferrs, That when upon 
* the Formality of begging Pardon, or deſitine 
leave of Others, we ſay, or do a thing fairly 
and civilly, which would otherwiſe be rue 
* and indecent; the Impropriety here doth not 
© affe&t the thing abſolutely confider'd in jr; 
© ſelf, but depends wholly on the Circumſtance; 
© which if taken away, leave no Ground for Cen. 
© ſure : for all that is here done is that the other 
Party waves and remits the Reverence, which 
was owing to him. He judiciouſly inſer:; 
this Caution, provided, that by the general Caſtim. 
of the Nation, all Men are allow'd to indus: 
each other in theſe petit Liberties. For other. 
wile particular Perſons do by no means wipe 
oft the Blemiſh, when they give themſelves 2 
mutual Diſpenſation in ſuch Points: As a 
Company of wild Sparks could not avoid 
Shame and Reproof, ſhould they, by joint Con- 
ſent, go naked in a Place of Manners and Civi- 
lity. Laſtly, He makes no Doubt but that our 
firſt Parents, before they ſinn'd, had, in reſpe4 
of Shame, the innocent Inſenſibility of Chil. 
dren ; but that immediately after their Offence 
this guilty Paſſion ſeiz d upon their Mind, by 
which they apprehended their Nakedneſs to 
be indecent, as we, when we grow up to Years 
of Reaſon, make the ſame Judgment. His In- 
ference from the whole is this, © That no De- 
© pgrees of Marriage are forbidden by the Law 
of Nature; tho to abſtain from ſome is molt 
* agreeable to Natural Honeſty (2). 

XXXI. For our part, tho' we do not think 
this way of arguing ought altogether to be 
condemu d, yet we chuſe to fix the Shame, now 
under our Examination, principally on theſe 
two Reaſons. Firſt, becauſe Man is a Crea- 
ture of high and proud Conceits, fondly de- 
ſirous of Honour and Grace, and abhorri 
any thing that ſeems to lefſen him in thele 
reſpects. Now, through thoſe Our-lets of our 

y, Nature caſts off the uſeleſs Relicks of 
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() Since, amongſt all civiliz'd People, it hath been, even in Drath, 2 Care 09H ave tre 0 fal in a decent and modeſt Poſture. - 


(t) Plato, (is Diog. Laert. 13, ) 


e, not to appear naked in publick Places. 
meuiions; yet 4 is on Quarters he 8 not affected with the 


vues tata bers pede mon eſt amplier uno, Where the whole Troop make but a Foot in height. 


{peaking of unwritten Laws, 


from in h in T3 wy yon: eas os m1 
, in T3 ky Yopr's wr * 


ing 
(* Je might well be aſham'd of his Sie amongit a 
grace, 


er AJ it 


Sr. Tho. Herbert (Travels, p. 21.) reports of Women — the Cafars, that if you give them any hong. they ow Try 
0 en, never y 


way of Civility. - (x ) Jonn XXI. 7. 


) Hence amongſt the Romans, Sons grown up to the Condition 


their Parents, nor Sons in Law with their Fathers in Law. Cicer. Off. 1. Val. Mix. 1.2. c. 1.8. 7, S0 in Livy C. l. c. 251, The be 


ties command L Quintius, whom they found ſtripp d at his Country Work, to he ir the Orders of the Senate in his Cown. In 


muner, within our own Houſes and in private we are not aſh 
Wedding or ſolemn Meeting without 
& Charron de la Sageſſe, J. 1. c. 6. 


— 


and Off:nce, Fid. Matth. XXII. 12. 


the ſame 


me melt Apparel, which yet we could not appear in ut: 
oj (z) Comp. Montaign's Efaves, l. 1. C. I. 


what 
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what we eat or drink; and theſe Relicks we 
have a great Averſion to, not only upon account 
of thetr Uncomelineſs, but in as much as they 


ſeem to upbraid us with our mean Condition, 


whilſt the greateſt Delicacies of Taſt, by be- 
ing once receiv'd within us, are fo vilely 
chang d and corrupted. And hence our lofty 
Imagination engageth us to be very induſtrious 
in concealing ſo manifeſt Tokens of our In- 
firmity (). Nature (ſays Tully (b)) ſeems 
to have had a moſt kind regard to the Dignity of 
our Body, by expoſing only thoſe Parts to ſigbt, 
which appear beautij ul, comely and agreeable ; and 
covering and concealing thoſe which would be 
and offenſtue, if laid open to view, and ſerve 
as only for the meer Neceſſities of our Being. 
This exquiſite Diligence, which Nature hath 
in the Human Fabrick, Men have imi- 
tated in their modeſt Cuſtoms and Manners (c). 
Our ſecond Reaſon is, ſince our Affections 
being depraved and corrupted by the Fall, our 
irregular Luſts endeavogg violently to make a 
Sally through choſe Pallages ; and ſince the due 
Reſtraints, and the legal Methods of Propa- 
gation, are the very Hinges on which Human 
Order and Society ſeem to turn; Mature to 
preſerve her own Dignity, and to cut off, as 
much as poſſible, all Occaſions of looſe Deſires, 
hath invented this Paſſion of Shame, engagin 
Men carefully to cover and to guard thoſe — 
Places, leaſt lying continually open they ſhould 
tempt and invite the Enemy; and reſtraining 
the Purſuit of unlawful Pleaſures, whilſt Mo- 
deſty confines the Exerciſe of thoſe which are 
lawful, to the Privacy of Darkneſs and Retire- 
ment. Hence our firſt Parents, after the per- 
fect Harmon y of their Affections was di ſorder'd 
and 1mpair'd , when they found the unreaſo- 
nable Inclinations of Senſe vigorouſly ſtriving 
to forcea way through thoſe defenceleſs Parts 
of the Body, could not but conceive the deepeſt 
Shame at this wretched Diſcovery of their 
own Imperfection; which, in ſome meaſure, 
to diſguiſe and conceal, they had recourſe to 
the Shelter of Apparel. That this Original 
Sheme of Nakedneſs ſhould , amongſt many 
Nations, ſeem to have been quite ſubdu'd and 
ellaced, was probably the Effect of Neceſſity; 
when Men being driven on uninbabited Coalls, 
and having worn out their preſent Garments, 
nd no Supply of news ones, nor yet wanted 
them, by reaſon of the kind Temper of the 


Climate. Thus their Shame drop't off by De- - 
grees with their Cloaths ; or perhaps they ex- 
preſs'd, for a little time, ſome Marks of it in 
wearing a thin Covering round their Middle, 
which ſoon left them quite naked, | | 
It's farther obſervable, that 'our Shame is 
ever increas'd to a high Degree, by the Pre- 
ſence of thoſe Perſons to —— we naturally 
owe a Reverence, or towards whom ve ought 
to carry our ſelves with Gravity and Caution: 
ſuch as are eſpecially our Parents and our Chil- 
dren. So that he who cannot be hereby de- 
rerr'd from daring to offer, under theſe awful 
Reſtraints, the open Freedom and Familiarity 
of the Conjugal State, is fairly judg'd to have 
an invincible Forehead, and to be well pre- 
par d for the Commiſſion of the greateſt Villa- 
nies, being poſleſs'd with harden'd Impudence, 
The moſt violent Diflemper of Human Mims , 
as it is term'd by the wiſe Tragedian (4). 
XXXII. This Shame or Modeſty may be 
aſlign'd as one of the principal Cauſes, why we 
eſteem Marriages between Kindred, in a di- 
rect Line, to be forbidden by the Law of Na. 
ture: eſpecially ſince there never did, and pro- 
bably never will any ſuch Caſe happen, as ſhall 
render theſe Matches neceſſary for the Preſer- 
vation of Human Race (e). And with regard 
to this reſtraint we are to expound the Reaſon _ 
urg'd againſt thoſe Marriages by Grotins, the 
Sam, (ſays he,) being Superior by the Law of 
Matrimony, could not pay to his Mother, if at 
the ſame time his Wife, that Reverence which 
Nature requires; no more could the Danghter, 
in the like Caſe, to her Father ; becauſe altho' the 
Conjugal Pact would keep her till his Inferior, 


yet ſo near a Familiarity muſt needs prejudice 
ber Natural Daty. For take away the Force 


of thisOriginal Modeſty, and it will not appear 
ſo very abſurd, for a Mother to marry her 
own Son: ſince it is agreeable enough, that a 


Husband ſhould pay Reſpect and Honour to his 


Wife on account of her extraordinary Virtue, 

Wiſdom or Birth. Tacitus obſerves of his Fa- 
ther and Mother-in-Law, ( Agricola and his La- 
dy ;). uixerunt mira concordia per mutuam cha- 
ritatem & invicem ſe anteponendo They liv'd 
in wonderful Agreement ; thro' the Engagements 
of Mutual Affection, and by their kind Care 4 | 
giving each the Preference to the other. Muc 

leſs 1nconfiſtent would it be, for a Woman to 
pay to the ſame Man the Duty of a Daughter, 


5 
ht — 


iempering their Clay with their Hand and 


4) 
12 And thert fare the Danghters of Lor (Gene ſ XIX 3.) were too forward in their Conclahon : Though Grot ius is of Opinion, 


that they r Prectice abſolutely blamekb, having heard that ic was uſual 
er ſians, a F 


kkewiſe with the p 


f 


N 3 and 


— 
10 


and of a Wiſe, did ſhe not find a reſtraint 
fyem the above mentioned Principle. 

ni The Reaſon alledg'd by Socrates in XNenophon 
(F) appears very poor and inlipid; as it no- 
thing deſcrv'd blame in theſe Matches but the 
great difference of Age, the effect of which 


mult either be Barrenneſs, or ſuſpicious and un- 


reſembling I{lue: For are there not many Mar- 
riages in which the Years of the Couple ſtand 
at as wide a diſtance as thole of Parents and 
their Children? ; 

We cannot on th:s Head, but recommend 
the Chaſt and Pious Regardof the Roman Laws, 
which out of Reverence to the bare Name of 
a Father allow'd no Man to Marry his Adopted 
Daughter, tho'all the Right of Adoption had 
been formally taken off and reversd (g). And 
the Emperour Claudius ated much beyond his 
ordinary Capacity, when a Woman refuling to 
acknowledge her Son, and the Arguments ap- 
pearing dubious on both ſides of the Cauſe, he 
obliged her to a Confellion of the Truth, by 
ordering the Young Man to demand her 1n 
Marriage (5). 

Some have attempted to ſhew the high Inde. 
cency of ſuch a practice from the ſtrange Con- 
fuſion it would cauſe in the quite contrary 
Names and Titles of Relation. Thus Mirrba 
argues with her ſelf in Ovid, 


Nec quod conſundas G jura & nomina ſentis ? 
Tunc eris & matris pellex & adultera patris ? 
unc ſorer nati, genetrixq; vocabere fratris (i)? 


Canſt thou be call'd 2 ſave thy wretched Life) 
Thy Mother's Rival, and thy Father's Wife? 
Confound ſo many facred Names in one; 
Thy Brother's Mother, Siſter to thy Son. 

Mr. Dryden. 


And Phi Fudens (K) inveighing againſt the 
Perſians, who allowed the Marriages between 
Mother and Son, thus expreſſeth himſelf. We- 
thine could have been invented more grofly In. 
Pinus ; 10 abuſe the Bed of the Deceaſed Father, 
. which claim d a moſt Religious Reſpett ; to pay 
no Reverence tothe Mother ; to have the ſame 
Man become her Husband and her Sou, on the 
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other hand, to ſee the Mother aſſume the Num- of 
_ ite 1 to 1 their Common Children call / 
the Brothers of their Fatber and the Gr | 
—— e 

No leſs unnatural and deteſtable is the 
Cuſtom of the Iſle of Ceylon, where a Father 
when he hath provided a Match for his Daugh. 
ter, foreſtalls the Husband in the oftice of the 
Bed; giving this ridiculous Reaſon, that ';1; 
but uſt he ſhould gather the fiſt Fruits from a 
Tree of big 9wn planiing (I). 

XXXIII. The Jews, in this Point, had re. 
courle, not ſo much to Natnral Reaſon, x to 
the Original Prohibition of GOD. They 
taught, that from the Beginning of the World 
ſix Kinds of Conjunftions were divinely for. 
biddden; with a Mother, or Mother-in-Lay, 
with another Man's Wife, with a Siſter by the 
ſame Venter, with a Male, and with a Beaſt. 
And all this (except the Caſe of a Siſter) they 
deduce from thoſe Words in Gen. 1I. 24. 
Therefore ſhall a Man leave his Father, (that 
is, ſay they, he Bed of his Fatber, and conſe. 
quently ſhall abſtain from his Mother. in. Lau,) 
and his Mother, (that is, he ſhall obſerve de. 
cency and diſtance towards his proper Mother; 
and ſhall cleaxe to his Wife, (thus both Males 
are excluded, and Women married to other 
Men;) and they two ſhall be one Fleſh ; (there. 
fore unnatural Delires towards Bealts are here 
likewiſe forbidden; in as much as tis impoſlible 
for Man and Beaſt to make one Fleſh.) This 
is Mr. Slden's account of their Doctrine (m 
It was a very ſtrange and ſingular Fancy, 
of theirs, which the ſame Author reports (), 
that a Gentile, becoming a Proſelyte of Juſtue, 
immediately loſt all Relation to his Gentile 
Friends, of what nearneſs and degree ſoever. 
Thus, if ſeveral Perſons of the ſame Family, 
as ſuppoſe a Mother with her Daughter weie 
admitted together into the Jeuiſb Commu- 
nion, they imagined that their Right of Kin- 
dred ſtraight expired, and that they ought to 
live as perſons entirely diſengaged from each 
other. For by this act of embracing and ac. 
knowledging their Religion, they conceiv'd 
Perſons to be abſolutely. regenerated, and put 


” TY 


tt. 


5 — 


Y) Apornem 
(i) A. X. So Oed pus in Seneca (Pheniſi) 
Avi gener ana; rivalis ſus, 


Frater ſasrum li C& fratrum parens. 


Toyeftes in the 4g<memnon of the ſame Poet. " 
| 0 -------—---> Verſa oft naturs retro 


Avo em patri virum, 
Natis nepotes mi ſcui. 


thid. Per (celera natus, nomen ambigumm (uis, 
laem ſororis vatus & patris nepos- | 
We weet with what follows amongſt the ancient Epitaphs; 
Herſilus he jaceo, mecum Marulla quieſcit, 
Que ſorur & genetrix, que mii ſponſa uit. 
Vera negas, frontem-que trahis, enigmate Sphings 
Credis ? ſunt Pythia veramegis Fripode. 
Me pater e nata genuit, mihi jungitur illa; | 
Sic ſoror & con, u, fic ſuit il parens. | 
(A Philo. Jud. de Leg. Special. 
cf rhe Empire of the M: 


* 


Ls (e D.de vitu rupriarum. () Soeton, Claud. c. 15, 


Son- in- Law to his Grandfather, Rival to his Father, 14 
Brother to his Children, and Father to his Brothers. 


ee turn'd the Courſe of Nature back, 
Contounded all Relations, wildly mixt 

The Names of Father, Grandfather and Son, 
Husband and Grandſon. 


Conceiv'd in finful Love, and born a Riddle; 
Puzzling his Friends to fix his doubrful Name, 
Son to his Siſter, Grandſon to his Father. 8 


Here and next in deep Repoſe 

Marulla lies, his Mother, Siſter, Spouſc. 

Srart not, or frown to ſee the Sphinx renew; 
The Pythian Tripos never told ſo true. 

Shamed by her Sire, ſhe weds their Common Son, 
And blends the three Relations into one. 


(1) And the fame vile Excuſe is alledged for his Inceſt by Chach Join in Bernier s Deſcript®" 
(m) L. Vc. 1. 2. (n) C. 18. : | 
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into the Condition of Infants (o). Thus their 
Mu man having extinguiſh d all the Ties that 
vere upon him from his fff Nativity, lay, in 
hat reſpect, under no Reſtraint or Limitation 
2s to Marriage. And this Notion they pre- 
tended to found on the Divine Law. Yet, by 
the Traditions of their Wiſe-men, a Proſelyte 
was forbidden to marry his Mother , his 
Daughter , or his Siſter, tho' a Proſelyte as 
well as himſelf. And if any Perſon , during 
his Continuance in Paganiſm, had wedded in- 
to ſuch Degrees, at his Converſion he was ob- 
liged to releaſe himſelf by Divorce. The 
Caſe was not the fame with a Slave, when 
receiv'd into their Worſhip under that Con- 
dition, For as they imagin'd him likewiſe to 
have no remaining Alliances of Kindred or 
Blood, ſo farther they judg'd it no Sin for him 
to paſs beyond the above-mentioned Bounds of 
Marriage, which confin'd all Free-men, as well 
Gentiles, as Jews. The reaſon of this Diffe- 
rence was becauſe they eſteem d a Servant as 
NM. Body, in Civil Conſideration : And thus 
the State was not concern'd in regulating ſuch 
inferior Marriages, but they were confirm'd, 
or diſſol v d, at the «Maſter's Pleaſure, Yet the 
Roman Laws enjoin the ſame decent regard to 
Kindred ( in the Marriages of Slaves, as of 
Free-Subje&ts. 144 5 | 

'Tis remarkable what Travellers report of 


the Chineſe, that they decline marrying Wo- 


men of the ſame Name with themſelves, tho' 
not allied to them by Blood. And that on the 
other hand, provided their Natnes be different, 
they never regard any Nearneſs of Birth be- 
tween Husband and Wife; fo that a Niece and 
an Uncle is a very allowable Match (7). 
XXXIV. We are now to examine the other 
Degrees of Conſangumity, thoſe in a tranſuerſe 
Line; and afterwards to paſs on to the Caſe of 
Aeg. To begin with Brothers and Siſters; 
there is commonly ſo very remarkable a Mo- 
deſty between them, that they are unwilling 
to be, t the fame time preſent in a Place, 
where the Endearments of Love and Courtſhip 
ae carrying on: Nay it may be obſerv'd, that 


Brothers themſelves are uſually averſe to _ 


g with each other on theſe Points of 
Pleaſure, tho only in Sport and Jeſt (r). Yet 
the reaſon why we cannot poſitively affirm that 
Marriages, in the firſt Degree , are, of them- 
ſelves, e paige to the Law of Nature, is 
this; as the Origine of Mankind is re- 


corded in the Holy Scriptures, ſuch Matches 


muſt neceſſarily have been made between the 
firſt Children of our firſt Parents. For it is by 
no means to be ſuppos d that G OD would ap- 
point ſuch a Cafe in which the Law of Nature 
could not but be violated ; and yet we ſee Him 
commanding the Propagation of Kind, and at 


the ſame time providing no other way of per- 


forming that Duty, beſides theſe Contracts be- 
tween Brothers and Siſters. Nor can we ſay 
that the Creator lay under any Obligation of 
forming one only Human Pair. Some have ex- 
preſs'd great Contempt of this Argument, as 
raſh 41 impertinent, but their Cenſure will 
be of little force, til their Reaſons are more 
confiderable. They tell us, O D was pleas d 
Mankind ſhould draw their Deſcent from one 
Head, that He might eſtabliſh a firm Alliance 
amongſt them on the Score of their Kindred. 
But would not the Alliance have been ſuf- 
ficient, ſhould ſeveral Pairs have been ar firſt 
roduced, all having the ſame Nature, and the 
ame immediate Author of it? And would not 
they have been able,by Inter-marriages, to keep 
up the near Relation amongſt their Poſteriry ? 
They urge farther, that if the Beginning of 
Human Race had been otherwiſe ſettled, Fars 
muſt have immediately ſollow'd, and the World 
have periſh'd in its Infancy. But of what Con- 
ſequence is this Objection, when even accord- 
ing to the eſtabliſh'd Method, we ſee one of 
the firſt Brothers falling by the Hands of the 
other? Therefore the Prohibition of theſe - 
Marriages ſeems to have taken its Riſe from 
ſome poſitive Ordinance ( s ) : the Ground and 
Occaſion of which might he, Firlt the great 
Modeſty diſcoverable between Parties thus re- 


lated; and, — this Conſideration, that 
in as much as their Circumſtances enga 


them 
to live together in a free and unobſerv d man- 
ner, were they farther allow'd to unite in a 
wedded State, too frequent Opportunities 
would be offer'd of Adultery, and Ver ſhame- 
ful Diſorders (7). | 
It may contribute to the Illuſtration of this 
Point to refle again on the Opinion of the 
ancient Jews, as collected by Mr Sel/den (u). 
They, therefore, amongſt the {ix Kinds of Con- 
junctions, originally forbidden by G O D, rec- 
on the Marriage of a Brother with his Siſter 
by the Mother's fide. But they add, that this 
mmand did not exerciſe its force 'til Man- 
kind being ſufficiently multiplied, Plenty of 


have hint ed 
-D 


z wit 
Lig tas 


aligns this Reaſon, ( oe 
Det rines ever — 


to 


obſcurely hi 22 in his Charader of he ſays, Theſe, who 

ame Cuſtoms ; me of the fo Lb which they are tau — — DG DS, 7 2 
Country neglef? as their Parents, Chilaren and Br. Hiſt. l. 5. (p | 
de cn muptint. L. 22. de reg. juris. Selten. J. V. c. 16. Hit. 
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ares 


7 


on Epiter. c. 47. to 

Siſtert, the Inclinations are no leſs power» 

. 2 * Perſons are tranſported with 
2. c 8. . 


. (r } #74 Ovid. At amerph. IX. v. 458, 535. 
other 


, the Ocdipus or Marcarcus, who bove | 
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other Women might be had, and there was no 
need of breaking in upon this Degree. Tis 
an old Tradition with the Eaſtern Feople, that 
all Adam's Children, except Stb, were Twins; 
and that it being neceſſary amongſt them for a 
Brother ſtill to marry his Siſter ; yet they care- 
fully abftain'd from Siſters of the ſame Birth, 
Farther, the Jews believ'd a Siſter, by the 
Mother's ſide, to be more cloſely allied to her 
Brother, than if by the Father's only. (And 


thus Deuteronom. XXIII. 6. Thy brother the 


on of thy mother , is emphatically ſpoken as a 
04k B_ of Relation.) They thought 
the primitive Command affected only Siſters in 
the former Senſe, not 1n the latter : for theſe 
they judg'd might be taken for Wives by the 

ureſt of the GCentiles, thoſe who obſerv'd the 

— of Noah, and govern'd themſelves 
by the Law of Nature and of Nations, And 
hence, they ſay, it came to paſs that Abrabam 
married his Siſter Sarab,; no Reſtraint; being 
yet laid, in that particular, from the poſitive 
Law. For leaſt any ſhould imagine, that the 
Term of Fler is there put for any Kinſ- 
woman, the Patriarch himſelf explains his 
own meaning, Truly, ſays he, ſhe is my ſiſter, 
for ſhe is the daughter of my father, but not the 
daughter of my mother (x). Yet that ſuch 
Matches were not uſual, in thoſe Countries, 
is evident from this, that Abraham imagin'd 
He ſhould avoid being taken for Sarah's Hul- 
band, if ſhe pretended to be his Ser. Unleſs 
we are rather inclin'd to ſay that He hoped they 
would take the Word in the fulleſt and moſt 
vulgar Senſe, ſor the Siſter by both ſides. 

A Difficulty ariſeth on this Subject from 

2 Sam. XIII. 13. where Thamar anſwers her 
Half. Brother Ammon, ſolliciting her to his 
Bed, Speak to the King, for he will not with-hold 
me from thee. Here on the one fide, it is not 
probable that Thamar was ignorant of the Di- 
vine Law, which expreſly forbids the Marriage 
of a Brother and Siſter by the ſame Father, as 
well as by the ſame Mother. And on the other 
{ide ; it would have been in vain for Her to 
think of finally clraping the Violence of her 
Brother's Paſſion, by de 
ſerve, that whatever the might ſeem to promiſe 
Him, He could not, at laſt, wed Her, without 
a manifeſt Violation of the Divine Command: 
which Fer is Joſephus's Gpinion (). The 
Jewiſh Doctors therefore give this Anſwer to 
the Caſe before us. They ſuppoſe Maacab, the 
Mother of Thamar and Abſalon to have been 
taken Captive by David in che War againſt 
the King of Ceſur, and to have born him 7ha- 
mar whillt ſhe continued a Gentile, and Abſalon 
after ſhe was made a Proſelyte. Since then 
they were perſwaded that Perſons, by embra- 
cing their Religion , were releas'd from all 


pending on this Re. 


former Kindreds ; and becauſe the Child ot: 
Tſraclite, by a Gentile Wite, tollow'd the he 
ther, not the Father, and was likewiſe reckon'd 
a Gentile; they concluded chat. Thamar, when 
ſhe became a Proſe/y/e, loſt all the Relation ſhe 
had to Amnon, during her Gentile Condition: 
and that accordingly ſhe belie v d ſhe might be 
given in Marriage to Him, without tranſgreſs. 
ing the Divine Ordinance ; her Nearneſs 0 
Blood being extinguiſh d in her Regeneraticy. | 
To touch on the Cuſtoms of other Nations 
in this Affair; we find yblis, in Ovid, con. 


laining that the Laws of Marriage ſhould be 
ltrifter amongſt Men, than amongſt the Gods; 


TDi nempe ſuas habuere ſoroves. 

Sic Saturnus Opim functam ſibi ſanguine durit 

Oceanus Tethyn, Junonem rector Olympi. g 
Metam. NI. 


In Hlomer (2) the Daughters of Malus are 
repreſented as married to his Sons. Thee. 
critss (a) commends King Ptolomy and his 
Queen for reſembling the Matches of the Gods, 
in being Brother and Siſter. Lucian (b reports 
the ſame of Manſo/us and Artemiſia ; 4rrian(c) 
of Hidreus , the Carian, and Ada his Lad { 
and the laſt Author expreſly adds, that the 
Gentleman did this according to the Cuſtom of 
his Country. Amongſt the old Peruvian; the 
Incas alone were permitted to marry their 
Siſters, and all other Men forbidden to take 
the ſame Liberty (4). On the other hand, 
the Romans abhorr'd this Practice as moſt 
odious and unnatural. Plutarch (e), giving 
the reaſon why the Women, in that Nation, 
ſaluted their Kindred with a Kiſs, hath leſt 
this Remark, I ben the Laws had probibited 
the Marriage of near Relations, they yet alluu d 
them {o Proceed 10 this innocent. Expreſſun f 
Love,; and ibis became a mutual Pleaze and 
Mark of their Alliance. For in ancient times 
the Romans ab/tain'd from wedding their Ninſ- 
wornen , in any Degree of Bhod ; as they at 
preſent forbear their Aunts and their Her. 
It was late before the Marriage of Couſin-Ger- 
mans was diſpens'd with (f). | 

The Athenians, by the Conſtitution of &. 
lon, might marry their Siſters; by the Father's 
ſide, not by the Mother's. Thus Plutarch (g 
relates a Match between Themi/toc/es's Son and 
his Daughter by another Wife. Demoſthenes (b) 
reports the ſame of his Grandfather, Cornelis 
Nepos, in his Life of Cimon, obſerves that Ge. 
neral to have made the like Marriage, which, 


he ſays, Fas agreeable to the Athenian Cuſtoms 


(1). Yet there is a Paſſage, in the Qration of 
Andecides. againſt Mcibiades , which ſeems 10 
overthrow all this: Ae fleck, ys he, the 
Example of our Anceſtors; with what Brave!) 


1 — 


(&) Geneſ. XX. 12. Fd. Grot. ad loc. (y) m VII. 
Mauſol. (c] De Expedit Alexand: J. 1. 
\. lb. (g) in Themiſtocl. 
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( 4) Garcilaſſo de la Pega, I. 4. F. 7. 
(h) Contrs Eubulid, '( +) See Becker's Notes on the 1 and 


(2) 0 15. (b) Diet. Diogo & 


(r) Oayſ. 
< 5 (e) In Rom. ()] See the 
Place. 
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nd what Wiſedom th oceeded , when they 
7 cat 4 Man len into Baniſhment, 
for Ls rad the Laws, m taking his own Sifter 
'o bis Bed (k). Plutarch, in Cimon's Story, 
delivers himſelf with no Certainty on this 
point; he tells us, Some cenſur'd Him for uſing 
119 much Liberty with his Sifler , tho only in 
t: Others affirm'd that the Matrimonial 
Contract had really paſs'd between them, and 
that the reaſon was, becauſe the young Laay, on 
account of the Poverty of the Family , could not 
a Husband abroad. . 

The Lacedemonians, on the contrary, mar- 
ried their Siſters, by the Mother's ſide, not by 
the Father's ; as PHI Zudzus(1) informs us. 

It appears from Plato (m), that he cſteem d 
Matrimony between Brothers and Siſters law- 
ful; in as much as he forbids it only in the 
aſcending or deſcending Line of Kindred. 

Amonglt the Zgyprians, Diodorus Siculus (n 
obſerves, this kind of Marriage was eſtabliſh'd 
by an expreſs Law, and was grounded on a 
ſuperſtitious Conceit, that the ſame Practice 
had ſucceeded fortunately with Z/is. Achilles 
Tatius (o) reports the ſame Cuſtom of the 
Phenicians. | 

Others of the Ancients declar'd an abſolute 
Diſlike of this Freedom. It is one of Pho- 
eyldes's Precepts, 


Mi N 2g yviTus is yge ve Ahh fuk. 
Nor climb thy Siſters interdicted Bed. 


And indeed that thèſe Matches were very un- 
uſual through all Greece, may be gather'd from 
Hermione s Speech in Euripides, where ſhe 
thus upbraids Andromache, 


Told N wp 70 PagBager Mes, &c. 


Thus the Barbari ams, with inceſtuqus Love, 
Fathers their Daughters, Sons their Mothers wed, 
Brothers their Siſters; and no Law reſtrains 
Their ſinful Paſſion. —d — — 


Or if they were once permitted in Greece, it 
1s certain they grew entirely out of uſe with 
Poſterity ; as that Paſſage of Sextus Em- 
prica p) ſufficiently proves; 7 he Egyptians 
contratfed Marriage with their Siſters , which 
amongſt us is diſallow'd by Law. The ſame Au- 
thor lays in another Place (7); In our Coun- 
Iry we efleem it contrary to all Right and De- 
cency, to make a Wife of a Mother or of a 
Ster (r). Yet he chargeth both thoſe Practi- 
ces on the Per/ians ; as þ likewiſe Hrabo (s), 
Lerrtiuf (t), Curtius (u) and Lucian (x). 


Tho the Anſwer given by the Judges to Cam- 


each other, but had loſt all 475 F 


byſes, in Herodotus (y), plainly ſuews, that 


the wiſer Men, even in the Per/ian Nation, 


were of a very different Opinion. 
It may not be improper to conclude our 


Search into the preſent Controverſy, by te- 


turning to the Jews. They, then, in their 
Prohibition of Marriage between Brothers and 


Siſters, thought it made no Difference whe. 


ther the Siſter, in ſuch a Caſe, came by Adul- 
tery, or by a lawful Bed: Nay it ſhe was 


born of a Mother-in-Law, in a diſhoneſt way, 
the Rule held againſt Her, in this reſpe& (3): 


Tho', otherwiſe, as to the Crime of Inceſt, 
they held it could only be committed by «Ia. 
trimony, not by Adultery, nor by unmarried 


Pollution. Thus, amongſt them, he did nor 


paſs for an Inceſtuous Perſon who had defil'd a 
Mother and her Daughter, but he only who 


had actually wedded both. Thus too a Man 


might marry her whom his Father, Brother or 
Uncle had been too familiar with, tho' he 
could not wed his Mother-in-Law, nor his 
Uncle's Widow, nor ſo much as his Brother's 
Relif, unleſs in the extraordinary Caſe of his 
dying without Iſſue (4). And fo, on the other 
hand, a Man might take her to Wife whoſe 
Mother, Siſter, Grandmother, Aunt, Daughter 
or Niece he had corrupted. It is true, by the 


Traditions of their Rabbins, theſe Marriages 


were judg'd unlawful ; yet the contracting 


Party was only 8 puniſh'd, and the 


Contract ſtill allow'd to ſtand good. From 
all which we may infer, that the Jews, in 
itating the Notion of Affinity, held it to pro- 
ceed not from a bare Nearneſs of Blood, unleſs 
caus'd in a regular and Matrimonial way (5). 


Nicetas Acominatus reports, that the Em- 


perour Anaronichus Commenus having a De- 
ſign of joining in Marriage Alexius and Trene, 
both inceſtuouſly begotten on Theodora, and 
conſulting his Judges on the Point, one of them 


gave his Opinion, that The Parties being ille- 


gitimately born, were not to be gun of Kin to 

and Alliance of 
Blood,; and were in the Condition and Diſtance 
of Strangers. But the Hiſtorian cenſures theſe 
Judges as Men of greedy and ſordid Tempers, 
who made a Gain of diſpenſing with GO D's 
Commands, and would ſel] their Voices for the 
Feaſts and Favour of great Perſons. 

XXXV. As for the other Degrees, forbidden 
in Leviticus XVIII. it will be (till more diffi- 
cult to find a Reaſon why they ſhould hinder 
Marriage, on the hare Conſideration of the 
Law of Nature. Tho' it muſt be own that 
ſuch Matches have been condemn'd and deteſted, 


by many Heathens. St. Paul (e) calls it Such Fore 
nication as is not ſo much as named amongſt the 


Gentiles, that a man ſhoud have his Father's 


— — 
(&) To this Athenenxs, l. XIII. c. 21. 1) De Leg Special. em) De LL. I. 3. (n] LI. e. 27. (0) . i. 
0 Pyrrhon. 1 De he Pu V . l. 5. c 11. (3) Lars. (t) In] L 
(v)L8.c Thalia. Add. what is related of the Thruſcians, the Inhabitants of Mount Libanas , 


(z) Add | 54 D deri Nupt, 
(e) I Ccrurh. Y. 2 


0 


( 2) Comp. HA. J. 3- D. | 
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Wife. Phocylides ſets it down 
Moral Leſſons. 


46 one of his 


MnTyuns wi atop iν,Ls f Rix rA ries 
Mes & os Tiue mv wires i116 Gdoer. 


Make not thy Father's injur'd Bed diſgrace 
Thy Step-dame's Vows; but with Reſpect confeſs 
A Mother Her chat fills thy Mother's Place. 


The Story of S/ratonice is well known, whom 
Seleucus her Husband gave away to his Son 
Antiochus; when the young Prince was fallen 
in Love with her beyond Cure. It was a re- 
markable Saying of Seleucus on this Occaſion, 
that If his Wife expreſs'd an Abhorrence of ſo 
unuſual a Practice, he begg'd his Friends to inform 
her, that whatever Action was pleaſing to the 
King and beneficial to 1he Publick, ſhe ought to 
eſteem right and juſt (d). 
not ſtick to call this Love of Antiochus, Au- 
enar male, a ſinful Extravagance of Paſſion. It 
is ſaid to be the ordinary Cuſtom amongſt the 
Tartars, tor a Son to marry his Mother-in-Law, 
when left a Widow by his Father (7). 
The ancient Jews, as Grotius obſerves , 
founded the Prohibition of theſe Degrees 
chiefly on two Reaſons, Firlt, on That Natu- 
ral Modefly which hinders Parents from holding 
Familiarity with their Ju, either by them- 
ſelves, or by ſuch Perſons as are, in Blood or Affi. 
nity, neareſt to them. Which Argument, as 
it is of good Force in the Aſcending and De- 
ſcending Line, ſo, in as much as the Shame 
there alledg'd is exceedingly weakened, and 
almoſt brought to nothing in the Collateral 
Kindred, eſpecially beyond the ſecond Degree, 
1t can here by no means amount to a Precept of 
the Law of Nature, Yet are we toeſteem thoſe 
Civil Conſtitutions moſt juſt and well grounded, 
which extend the Prohibition to a wider Com- 
paſs ; on purpoſe, as it were, to fence in and 
ſecure thoſe Degrees, which the Dictate of 
Nature, or the Poſitive Ordinance of GOD 
had before forbidden. Their ſecond Reaſon 
was, Leſt too great Occaſion ſhould be offer'd to 
Fornications and Adulteries between Perſons 
thus related, and conflantly conver/ſing with Free- 
dom together , if ſuch Pieces of Wantonneſs 
might be made good by the Remedy of Marriage. 
This Argument, like the former, 1s ſufficient 
to give Occaſion to a Poſitive Law, not to 
evince any Precept of Nature. The Fews a 
ply it well, to account for that ſeeming Diffi- 
eulty in the 18 of Levit. where the marrying 
an Aunt is forbidden, and not the marrying a 
Brother's Daughter; tho' both ſeem — 7 
diſtant in Degree. For they obſerve, that 
young Men frequenting the Houſes of cheir 


Yet Appian (e) doth 


Grandfather and Grandmother, and ſometime, 


dwelling with them, are very much in the 


Company of their Aunts, whereas they com- 
not ſo often to their Brothers Houſes, nor have 
there the ſame Privileges and Freedoms, ye, 
the latter of theſe Degrees was eſteem's un. 
lawful by the Romans, as appears from th. 
Caſe of Claudius, when deſigning to matt“ 
Agrippina (g). as 
Many there are, notwithſtanding , who 
aſſert, that in the Place of Scripture but nos 
mention d, not ſuch particular Perſons a0 
forbidden, but, in general, all ſuch Nearne(; 
of Degrees: whoſe Arguments, were ther: 
Occaſion might perhaps find an Anſwer. 
Thoſ= who maintain that all the Degree; 
mention'd in the 3 of Leviticus, are 
likewiſe repugnant to the Law of Nature, urge 
the words of the 25 Verſe, For all theſe abimi. 
nations have the men of the land done which wer: 
before you, and the land is deſiled. For, (ay 
* they, in as much as every Tranſgreſſion pre. 
* ſuppoſeth a Law, thoſe Geutiles in contracting 
g ſuch Marriages mult needs have violated, ei. 
© ther ſome Natural Law, or ſome Divine Poli. 
© tive Ordinance univerſally binding Mankind: 
The latter is hardly to be made out, and the 
© former muſt therefore be admitted. To this 
Mr. Saen (h) anſwers, that the Text is to 
be reſtrain'd to thoſe Sins which the Heathens 
were capable of committing. And as an Atgu- 
ment that 1t doth not extend to every Par. 
ticular there mention'd, he obferves, that one 
Caſe there prohibited 1s the marrying of two 
Siſters together, which Tould not be before 
vitious , having been practis d by ſo righteous 
a Man as Jacob. (Tho' to this Remark of Mr. 
Selden it might well be added, that the Quar- 
rels and Emulations between thoſe Siſters, Ja. 
cob's Wives, was probably the reaſon of this 
Poſitive Prohibition.) In the ſame manner An. 
ram, eMeſes's Father, married Jochabad, his 
Aunt; another of the Degrees here forbiddenſi) 
By the Turkiſh Alcoran (k), a Muſuiman is 
reſtrain'd from wedding his Mother, his Step- 
dame, his Daughter, his Siſter, his Aunt, his 
Niece, his Nurſe, his Foſter-Siſter, his Wives 
Mother, his Wive's Daughter by a former Hul- 


band, his Son's Wife, two Siſters, a Daughter 


to a Woman whom he hath abuſed, and, Laſt- 
ly , another Man's Wife, unleſs taken for a 
Slave in War (7). 17 

It may not be from the Purpoſe to obſerve, 
that many have imagin'd the Force of Affinity 
to ceaſe, on the Death of the Perſon in whom 
it was founded. It js a Saying of Euripides, 


eu Affnities efface the old. 
Tſecrates(m), ſpeaking of a Gentleman who 


— 


( 4), Plutarch i= Demetr. (e) In Syriacis. Add. Scnec. 
ex preſſeth a grievous Abhorrence of Marri 
he, and never heard of till this time in the World! A 
run, nupt. (F) Hayrhon. de Tartar 
"Th)Zi.V.e ii. (#5) We meet with remarkab 
Ar. Roger, de Bramin. p 1, . 12. (&) Chapt, of Wives. 


rn 
dd. L g. 5. 1. D. ae 
. Cap. 48. Paul. Venet. I I. c. 1j. (g) Tac. ao. 


XII. 
le things the Degrees of iry amongſt the Indian, in 
(1) 4:4, Wien . N. & S. bo, N) In Lena. 


Valer. Max. . 5. c. 7. 5. 1. Cicero (pro Chef, 
ive's Mother. O incredible Villany of a Woman, 4 
Condit. fine cauſe 1. 12, 5. l. 23. L Ig. I. 37. O. 


4. e. 1. 
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had married his Aunt, ſays, Ze took ſo much 
Delight and Satisfaction in my Father's Friend. 
'p, that laſiug my Aunt, without 1ſue by ber, 
he took my Father's Conſin German for his ſecond 
Wife , 10 keep up the Afmily between our Ha- 
milies (n). Horus (0) tracing out the Cauſe 


obſerves, that upon the Death of Julia, 
Daughter to the former and Wife to the latter, 
— * being broken aſunder which had ſo 


long held them together, they ſoon diſcoverd 


their mutual Jealouſy, and appear d the moſt 
violent of TEAR Marriages 4 * Philo the 
Jew(p), are the Ties and Engagements which 
unite the Families of Strangers; and when they 
are diſſolv'd the Afﬀfmity breaks off with them. 
XXXVI. It will be convenient to add a word 
or two about thoſe inferior, or Secondary 
Wives, in uſe amongſt ſome Nations : ſuch as 
dotruly plight their Faith to their Husband, 
and are united to him in the ſtricteſt manner 
of Society ; yet ſo as that upon account of 
their unequal Condition, or Birth; or for other 
Reaſons they are not admitted to the full Ho- 
nours, of their Character, nor acquire the 
ſame Rights for their Children, as other law- 
ful Mothers (7). Of theſe Mr. Selaen hath 
treated at large; and from him it appears, that 
their Difference, from juſt and proper Wives, 
is introduced purely by Poſitive Law, or by the 
particular Covenant of the Parties, who to 
the principal Matrimonial Pact may add any 
thing at their Pleaſure , which doth not con- 
tradi& and overthrow it. The chief Reaſons 
on which this Practice ſeems to have been 
founded are theſe, the Preſervation of noble 
Families, the Fear of injuring former Chil- 
dren (r), and, laſtly, the avoiding of thoſe 
great Expences , which a #7fe, in the higher 
and more perfe& Degree, might challenge by 
the Cuſtom of the State. In order to the keep- 
ing up of great Families, 1t 1s convenient that 
they marry into equal Fortunes and Honours : 
for the better procuring of which , it hath 
been enaſted, in many Common: wealths, that 
in caſe a Man take a Wife beneath himſelf, the 
Marriage ſhall not have all thoſe Effects and 
Privileges, which it would otherwiſe, in 
Courſe, enjoy. And then again, nothing more 
weakens a Family than the diſmembring of an 
Eſtate into too many Parts; wherefore, to pre- 
vent this Misfortune , ſome have thought it 
proper to take up with theſe Secondary Wives, 
whoſe Children, if their Portions are not over 
large, have yet no Reaſon to complain. And 


. 


of the Quarrel between Cæſar and Pompey 


ing Iſſue in juſt Marriage, 


as to the third Point, He is a notorious Fool 
who makes himſelf a Beggar to maintain the 
Pride and Grandeur of a Wife. 

On the whole, it is clear how injuriouſly 
we deal with theſe Juferior Wives, if we allow 
them no better a Title than the vile Name of 
Concubines. For Concubines are properly ſuch, 
as exerciſe Conjugal Freedom without Con- 
Jugal Faith, and differ only in Degree from 
common Strumpets: nor do they exempt them- 
ſelves from the Scandal by entring into a pri. 
vate Engagement, and confining-their diſho- 
neſt Service to a ſingle Perſon (7). But the 
Faith of the Marriage-Bed 1s infinitely more 
ſacred and ſolemn than to be — A into 
Compariſon with the ſtricteſt of thele illegal 
Compacts, founded on the baſe Proſpects of 
Lucre or of Luſt (7). 1 | 

- Buſbequius (u) remarks ſomewhat very 
particular of the Turkiſh Emperours , that 
after Bajazet, none of them entred into juſt 
and proper Matrimony. For He, after his De- 
fect by Tamerlane, falling together with his 
Wife into the Hands of the Victor, took no part 
of the barbarous Treatment more to heart, than 
the Affronts and Diſhonours put upon the Sul. 
taneſs before his Eyes. In regard to this Ac- 
cident, his Succeſſors abſtain from Conjugal Eu- 
gagements, and as to the Affair of 1ſiue make 
uſe of Women in the Condition of Slaves, who 
are not capable of Suffering fo much Injury and 
Diſgrace. But mated the Turks, in general, 
pay no leſs Aﬀettion and Kindneſs to their Sons 
by Concubines or Harhts , than to thoſe dubo are 
born of their legal Wives ; nor have the former 

leſs Degree of Right to the Goods and Eflate 
of their Father. 75 

Abbas, King of Per ſia, took another way of 
preventing theſe Indignities: for, carrying 
with him 1nto the Field all his Female Train, 
he commanded the Eunuchs that had the 
Cuſtody of them to cut off the Heads of all 
his Wives, in caſe he loſt the Battel ( x). 

The Chineſe ; when they deſpair of obtain- 
in ave recourſe to the 
Remedy of Concubines; eſteeming it the moſt 
miſerable thing that can befall a Man to be at 
a loſs for Children, who might mourn at his 
Deceaſe, and perform the decent Honours of 
his Burial ( y). | 

We have only this Obſervation to add, that 
as the publick Laws of Common-wealths are 
wont to inveſt other Contracts with certain 
Rites and Solemnities , upon want of which 
they paſs for invalid in Civil Cognizance; ſo 


» 


O— 


* 


6 Cre pro Quint. The Aﬀenity could by no mean: be broke off. the Children were &'ive. Idem Philipp. XI, nter 
nl), Gero pro Qui Aﬀenity could by off, whilf . 


, who ly nis 
(0) L en. 


. ( 
a uſual thing for different Parents to make Marches between their deceas'd Sons and 
way of Marriage, a Relation is no leſs contracted between their ſar 


Q 


„ J. 5. c. 7 


And this Gentleman, O ye heauenly Powers, was once my Friend 
4 Cai ; On the ocher fide, / that 


we are told of the Turtart, ebe them ris ; 
2 that by this Poſthumous 


Marcus, opon the Death of his Lady Fauſfins + took the Wife of his Procurator for a 


ut he might not bring ſo numerons a Family of Children under the Power of a 
7 DIN ere A 
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in ſome States there are ſuch Ceremonies , 
annex d to Matrimony, as if omitted make it 
illegal, or at leaſt deprive it of ſome Effects 
which would otherwiſe have ſprung from it, 
according to the local Cuſtoms and Conſtitu- 
tious (2). Now altho' the Law of Nature 
be a Stranger to theſe Formalities, yet in as much 


as it commands all Subjects to obey the Ordi. 
nances of the Government under which they 
live, it would be idle and ridiculous for ſuch 
Perſons, as have not the Power of makin 
or of reverſing Civil Laws, to plead the 
— of Natural Law in the preſent 
Caſe. 


— — 


(2) Ha. Conſtitut. Sicul. J. 3. cit. 20. 


* 


unn... 


—_— 


= II. 
Of Paternal Power. 


f"Hildren are the proper Fruit of Matri. 
mony ; as they are likewiſe the proper 
Subjects of Paternal Dominion, that molt anci- 
ent and at the ſame time moſt ſacred Kind of 
Government; by Vertue of which the Chil- 
dren are engaged to acknowledge the Supe- 
riority, and to reverence and obey the Com- 
mands of their Parents. The Origine of this 
Power Crotius (a), and moſt Writers refer to 
the AQ of Generation, by which the Parents 
do, in fome meaſure, reſemble the Divine Cre- 
ator, whilſt they make a Perſon really exiſt, 
who before had no Being. But in as much as 
both the Parents equally contribute to this 
ſignal Benefit, they ſay that both originally 
uire a Right over their Iſſue; but that, in 
cCaſe, they contend for the Sovereignty, and 
by reaſon of their contrary Cemmands, cannot 
both be obey'd gether, the Father's Autho- 
rity is to carry the Precedence ; not only on 
the account of the Advantage he hath in Sex, 
but likewiſe becauſe the Mother her ſelf is 
placed under his Direction and Sway. | 
II. Mr. Hobbes (b) takes another Road in 
© tracing out this Paternal Rule : Tho, ſays he, 
©this be a true Conſequence, A Man is the Ha- 
her of another, therefore hath a Dominion 
© over bim, yet it is not ſo clear and manifeſt as 
to ſhew its On Neceſſity, as thoſe do where 
© one of the Terms is included in the Defi- 
© nition of the other; but muſt be made out 
©by other Arguments and Proofs. Beſides, 
© ſince 8 Power, if regularly eſta- 
<bliſh'd, is indivifible, ſo that no one can, at 
© the ſame time, ſerve two -Maſters, unleſs in 
Subordination, and ſince two Perſons concur 
to the Act of Begetting, that Act ſhould Ieem 
©. an improper Foundation for Sovereignty : 


© which may therefore be more convenient] 

* deduced from a State of Nature, in the follow. 
ing Method. During ſuch a State every Man 
*hath a Liberty of practiſing againſt every 
Man, what he thinks may conduce to his own 
© Preſervation; and conſequently the Conque- 
* rour is the Lord and Maſter of the conquer d. 
©Whence we may infer, that by the Lay of 
Nature the Right of roms an Infantis 
<firſt in the Power of the Mother; who, if 
© ſhe reſolve to nouriſh and breed him up, as ſhe 
© 1s in Duty oblig d to do, is ſuppos d to do it 
© upon this Condition, that he ſhall not prove 
© her Enemy when grown up, i. e. that he ſhall 
* pay Subjection and Obedience to her. (Ac- 
cording to his Hypotheſis , thoſe are mutual 
Enemies, who are neither ſubject one to the 
other, nor own a common Malter.) For it is 
* by no means to be preſum d that I would give 
© a Perſon Life, on purpoſe to put him in a Ca. 
* pacity of growing up to my Prejudice, andof 
gaining Strength in time to repay my Kindnels 
*with Hoſtility. Thus therefore a Woman 
© becomes, at the ſame Minute, a Mother aud 
* a Sovereign Miſtreſs. Nor is the Excellency 
© of Sex a ſufficient Argument why we ſhould 
attribute this Right of Governing to the Huſ- 
*band rather than to the Wife: For the Ine- 
6 oily 1s not ſo great between them, as that 
© the Man can immediately eftabliſh his Rule 
over the Woman withqut Oppoſition ; but, 
cin a State of Nature, he mult fairly win her 
by a Courſe of War. Farther, the Woman, 
© by carrying the Child ſo long about her, and 
©nouriſhing it with her Subſtance, doth cer- 
* rainly contribute, if not the moſt noble, yet 
© the molt laborious and troubleſome Share to 
© the Production of Iſſue (c). Laſtly, in a 


— 


| (4) L. 1. e . & 1, d ) De Give, c. 9. 
AF A OR. It 


— te their Ti only by that ard Satinfactien. But che Mothers love with tn Paſſion, remembring 


their ten Months Trouble, their long Gourſe of Cares and Dangers. 


It is a Saying of Medea, in Fami, (or rather in Exripider from 


whence it was borrowed; ) I had rather be three times under the 


$word, ' than once under the Hand: of the Midwife. Vet they tell as of the, Women of Pariain in America. that they bring farm 


without any Pain or Weakneſs, and immediately after their 


. return to ordinary 
ſame is of the Women of Gili; and 'tis added, that the Spaniſh Dames, if they live there any conſiderable time, 


the ſame Hardineſs. 


their ordi Work and Employment. Much tbe 


: 


Oreſtes, in Euripides, when it makes for his Cauſe, gives his Father much the Advantage of his Mother. 
A- and his Fair Dame 
as but the Seil that bred and brought me forth. 


More tied I d my [elf to ſacconur Him 
N eee fn food reg oe 
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© much as in a State of meer Nature, where 
«no Common-wealths and no Families are ſup- 
© noſed, tis impollible to know who is the Fa- 
«ther of the Chijd hut by the Mother's Aſſe ve- 
«cation; it follows, that the Child belongs to 
© whom ſhe pſeaſeth, and therefore primarily 
410 her ſell. which account 1t was en- 
«© ated, by the Nman Conſtitution, that Iſſue, 
«brought forth without Matrimony , {ſhould 
(follow the Venter, or the Mother (4). 

III. From the Mother this Dominion, ac- 
cording to Mr. Hobbes, may paſs to other Per- 
ſons ſeveral ways. Firſt, if the Mother re- 
« nounce her Right by expoſing the Child; the 
«Perſon who finds, and breeds him up, ſhall 
<enjoy the ſame Right which the Mother had 
cover him before. For the Life which the 
«Mother, at the firſt, gave him, ſhe, as far as 
© ſhe is able, takes away _ by this Act 
4of expoſing him: and, conſequently, the Ob- 
© lipation he had to her, for her former Kind. 
©nefs, is entirely caucell'd by this Injury. On 
«the other fide, to the Perſon who ſav'd and 
c educated him, he owes all poſſible Returns, and 
© ought to acknowledge him, both for his Pa- 
(rent and his Maſter (e). Here, tho' we 
ſhould grant that ſuch a Child ought {till to 

rve an Inclination of paying Duty to his 
Mother, and, upon her Sorrow and \Repen- 
to return in ſome meaſure, under his old 
Relation and Subjection; yet he cannot do this 
otherwiſe than with the Conſent and upon the 
Reſignation of his Educator, to whom all his 
Charges, Or. are to be refunded, And this 
ſeems to be the only Caſe in which it is 
poſſible to acquire Rule over a Man by Seizure 
or Occupancy. | 

© Secondly, if the Mother were made a Cap- 
tive in War, the Iſſue born to her belongs to 
© the Perſon who took her; as her other Goods 
(and poſſeſſions. But here it muſt be obſerv d, 
that the Right and Power of the Conquerour, 
over the Iſſue of his Female Captive, is quite 
of another kind than that which ſhe, as a Mo- 
ther, before enjoy'd. 

_©Thirdly, if the Mother be her ſelf a Sub- 
*X& inany Common-wealth, the ſupreme Go- 
*yernour there hath Dominion likewiſe over 
her Child. Where we are again to remark, 
that the Power of the Civil Governour is 
very different from that of the Parents ; and 
that it is doth not preſently follow, that the 
Mother's Authority moſt be extinct, and as it 
were ſwallow d up in the chief Ruler 's; but in 
States it is only limited and reſtrain d, in 
others it is left almoſt perfect and entire. 


* Fourthly, If a Woman enter into an Agree. 
ment of living with a Man, under this ex. 
* preſs Condition, that the Man ſhall be Lord 
*and Sovereign, then the Children born 10 
* them both ſhall belong to the Man, upon the 
Score of his Sovereignty over the Mother. 
But, if the Father be the Mother's Subject, 
the Children likewiſe fall under her Com- 
mand; otherwiſe the bearing Iſſue would be 
* a Prejudice to her Supremacy. And in gene- 
"ral, if the Society between the Man and the 
Woman be ſuch a regular Union, as gives one 
*the Dominion over the other, the Children 
"owe Subjection to the ruling Parent. But if, 
in a State of Nature, a Man and Woman con- 
* tract to cohabit in ſuch a manner as to be in- 
© dependent from each other's Rule, the Chil- 
dren ſhall fall to the Mother, unleſs it was 
© expreſly order'd otherwiſe in the Bargain. 
©For the Mother may, by Covenant, diſpoſe 
© of her Right as ſhe pleaſeth. Thus they tell 
© us of the ancient Amazons; that they agreed 
with the Men of the neighbouring Countries 
to whom they had recourſe ſor Iſſue, to ſend 
back the Males, and only to reſerve the Fe- 


male to themſelves. But in Common-wealths, 


*if a Man and a Woman engage, by 22 
© to cohabit, the Children ate the Subjects of 
the Man: becauſe, in Civil States, all the Do- 
* meſtical Sovereignty belongs to che Fathers 
© of Families, by whom the States were founded 
© and eſtabliſh'd, and who, we may be ſure 


were willing to ſettle the Point in favour 


* themſelves. Such a Contract between a Man 
© and Woman in a Common - wealth, if it be 
* made in folemn Form and according to the 
© Laws of the Place, is call'd Matrimomy. But 
© in Caſe the Parties bargain only for Concubi- 
© nage, or for a leſs folenn kind of Cohabita- 
tion, the Children ſhall then fall either to 
© the Father or to the Mother, according as 
© the Civil Conſtitutions have determin'd. 

IV. Ye m this, as in other of the like 
Points, have recourſe, in the firſt place, to Al- 
mighty GOD the univerſal Caufe and Author 
of Things. And yet we think it a very law- 
ful Attempt, to ſearch farther into the ſecond 
Caufes and immediate Inſtruments. For as to 
that which ſome pretend, that A Sovereignty, 
which one Man obtains over another, is communi, 
cated to him by GO D, as it were in the manner 
of a Divine Commiſſn , and that all Human 
Power is purely by Delegation; We take it to 
detract from the Honour of GOD, altho' the 
Perſons, ho- have ſuch Sentences commonly 
in their Mouths, ſpeak with a great Appear- 


WA 


of the Lyciany, if a Free, woman married 2 Sas, the Children were adjudged Free: bur if the 


Man in 
baſe and ſervile. The ſame took their Names from the 


Adretus ſpeaks in Euripider ( Alceff.) 


So far I died as Death was in Dur Power: 


£245 And if a kind Deliverer hath reſtored me 
To Lighc and Life, I own him for 
And bealt to be the Comfort of his 


Rl, 4 Mev min rakes pnatherees of the Water whore he was ready to periſh, may well be efterned # Father bf the Per. 


Eo 


Father; 
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ance of Piety. For he who excrciſeth a de- 
| legated Power, hath the ſame Power altoge. 
ther with Him from whom he receives it; 
only with this Difference, that the former 
poſſeſſeth it only as borrow'd, the latter as his 
own. But it would betray very low and un- 
worthy Thoughts of the Infinite Majeſty of 
Heaven, to conceive that the ſame Species of 
- Sovereignty is enjoy d by GOD and Man (F). 

Having premiſed this Caution, we go on to 
the main Buſineſs before us. And, firlt of all, 
we think it may be ſettled as an undoubted 
Truth, that the Act of Generation doth yield 
an Occaſion to the acquiring a Right over the 
Child, which ſhall hold good, not only againſt 
other Perſons, who have not the ſame Claim 
of Parentage (g), but likewiſe againſt any 
Pretenſion that can be made in behalf of the 
Child it ſelf. We ſay an Occaſion ; becauſe 
we are not perſwaded that Generation alone is 
ſufficient to give a full Dominion over Human 
Iſſue. For altho' our Children be indeed made 
of our Subſtance, yet in as much as they be- 
come Perſons like our ſelves, and our Equals, 
as to all thoſe Rights which naturally accrue 
to Men; before we can render them unequal 


to us, or ſubject them to our Dominion, it 


ſeems neceſſary for us to ſeek out ſome other 
Title. Eſpecially ſince, in the Method of 
bringing a Child into the World, the Parents 
have no little regard to their own Pleaſure 
and Satis faction; and therefore cannot rate 
the Kindneſs at fo vaſt a Price, and ſet it fo 
highly on the Child's Score, as to demand back, 
in Conſideration, a full Subjection and Obedi- 
ence, whether the Child be willing or no. It 
is a Saying of Lacrantius (h), Fe that begets 
a Son hath no Power to make him be Conceiv a, 
io make him be Horn, to mate him Live: whence 

it appears , that he is not ſo properly the Author 
| of his Sons Being, as the Inſtrument. | 

The Right then of Parents, over their Chil- 
dren, ſeems to be founded on theſe two Titles 
or Claims. Firſt, it ariſeth from that Duty 
which Nature (in enjoining Man to be a ſoci- 
able Creature,) lays on them to take care of 
their Off-ſpring ; ſhe having, at the ſame time, 


to {tir up their Diligence, wiſely implanted in 


them a moſt tender Affection towards theſe 
little Pictures of themſelves. For take away 

from the Parents all Care and Concern for 
their Childrens Education, and you make a ſo- 
cial Life an impoſſible and unintelligible No- 
tion. But this Care cannot duly be exercis'd, 
unleſs the Parents have Power to direct and go- 
vern the Actions of the Child, in order to 
the procuring his Benefit and Safety, which 
he himſelf, t _ Defect of Years and Judg- 
ment, is incapable of apprehending and of 
providing for (7): and conſequently Nature 


whatever the Subject or Occaſion of it be, doth 


doth, hereby, enjoin Parents actually to make 
uſe of ſuch a Power and Dominion, {o far as it 
is neceſſary to the Accompliſhment of ſo in. 
portant a Work, For whoever obligeth a ber. 
ſon to the Proſecution of an End, is, at the 
ſame time, ſuppoſed to have given him Autho. 
rity to apply all Means, that ſhall appear rc. 
quilite, for its Attainment. And this Power 
of the Parents, reſulting from the Duty lying 
on them to provide for their Iſſue, doth ne. 
cellarily create, in the Children, an Obliga. 
tion to ſubmit themſelves to their Parents Hi. 
rection, without which Act of Submiſſion the 
former Benefit cannot be obtain d, and the Ay. 
thority is to no Purpoſe. | 
Secondly, The Sovereignty of the Parent; 
ſeems, likewiſe, to be built on the preſumed 
Conſent of the Children, and conſequently on 
a Tacite Pact. For, as the Parent, by the very 
Act of breeding by the Infant, doth declare 
himſelf ready to fulfil the Obligation of Na. 
ture, and to conſult, ſo far as in him lies, the 


. well educating of his Charge; ſo the Infant, 


on the other ſide, tho', on account of the im. 
perfe& Force of Reaſon, he cannot expreſly 

romiſe thoſe reciprocal Duties, which an- 

wer to the Parents Obligation, yet by Vertue 
of this Care, employ'd by the Parents about 
him, he contracts as firm an Engagement to- 
wards them as if he gave his full and expreſs 
Conſent (4). And this Engagement begins to 
exert its Power, ſo ſoon as he arrives at the 
Knowledge and Apprehenſion of any thing, 
that his Parents have done for him. It being 
fairly preſumed, that had he, at his comin 
into the World, been furniſh'd with the Ule 
of Reaſon, and made capable of underſtanding 
that his Life could not be preſerved, without 
the kind Proviſion of his Parents, join'd with 
their Command over him, he would gladly 
have yielded Obedience on ſo commodious 
Terms. Which Conſent of his being Talio 
nely ſuppoſed, hath the ſame Validity as if it 
had been openly, declared (/). In the fame 
manner, as a Perſon, who hath had any Bu- 
neſs perform'd for him by another, in his Ab- 
ſence and without his Knowledge, is ſuppoſed, 
by a kind of filent Covenant to contrad an 
Obligation of refunding the Charges. It is 
clear therefore that the Dower, which Parents 
have over a Child, is then actually conſtituted, 
when they apply themſelves to nouriſhing 
and educating him, and rendring him, ſo fat 
as they are Ke, a uſeful Member of Human 
Society. | 

Some indeed have maintain'd, that the Ob- 
ligation between Parents and Children can by 
no means be derived from tacite Conſent 3 
Covenant, upon this Argument: Conſent, 


0 


— 


() Na. Marth. X. 28, | That, as he who is Maſter of 4 Thing is likewiſe Mafter of the Fruits or Profits of it, ſo he von 
- Malt ofthe Body ence the Chi. proces, (ous have the fu or Title towards obtaining a Sovereignty over the (hd 
Cit. m. It. J. 5. c. 18. 


(i) Hd. Sirac, Vlll. 25 XXX. 1. 4 (xk) 444. 1. 2. D. de negot · geltis. 


(I Comp. Senec. Conſe]. 44 Marciam. . . 
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mot take place, except in Actions that were free 
before the Conſent paſs d,; but now it. is not a 
Hatter of Freedom iu the preſent Caſe, for the 
Parties to perform the mutual Duties, of Fdu- 
cation, on the one ſide, and of Obedience on the 
other. But this way of reaſoning cannot wea- 
ken what we here aſſert. For it doth not im- 
ply the leaſt Contradiction, for a Duty to 
ariſe, at the ſame time, from a Precept of 
the Law of Nature, and from Tacit Con- 
ſent and Pat. It is not certainly free for a 
Man not to obey GOD; yet GOD hath been 
pleas'd to enter into Covenant with his faithful 
Servants. A Subject is, no doubt, obliged to 

cform all due Offices, in the State under 
which he lives; and yet, when he is to be 
Liſted in the Military Order, not only his 
Conſent is required, but his Oath. And thus 
why may we not as well affirm, that whilſt 
the Parent actually undertakes the Education 
of the Child, the Child's Tacit Conſent is 
to be underſtood ; the Effect of which Conſent 
amounts to this, that he ſhall not afterwards 
have reaſon to complain, that the Parent's Au- 
thority was obtruded upon him againſt his 
Will, and without ſufficient Grounds and 
Title ? 

V. When the Queſtion is carried farther, 
and it is demanded to which of the Parents 
this Right, over their Iflue, doth moſt properly 
belong, a Diſtinction or two will decide the 
point: For the Perſons concern'd, either live 
under ſome Common-wealth or not; and again 
the Parents either are, or are not 'engage 
to each other by Covenant. Without the 
Bounds of a Common- wealth, or in a State of 
Natural Liberty, if the Parents were not uni- 
ted by any laſting Contract, the Child is under 
the Care and Command of the Mother. Be- 
cauſe, in ſuch a Condition of Life, it being as 
probable that one Man ſhould be the Father as 
another, the Mother only can determin the 
Controverſy :' at leaſt, the thing cannot be 
otherwiſe known, with ſo much Truth and 
Certainty , as Matters of Fact demand (mn). 
On this Principle, the Roman Laws award to 
the Mother Iſſue begotten in Common (n). But 
if a Covenant hath paſs'd between the Parents, 
by which they ſettled theſe Affairs, it will ap- 
pear thengg which, of the two, is to bear Rule 
over the Children: for that two Perſons ſhould 
ons the ſupreme Authority over a third, 


lar Pratice: This Covenant then be the 
Parties either terminates in the bare Progyte- 
ment of Iflue, or it includes farther the Sove- 
reignty of che Man over the Woman, and ſo 


N 2 


ut Subordi nation or Diviſion, is e - 


falls in with 7 Matrimony ; where, no doubt, 
the Command over the Children is lodg'd in the 
Hands of the Father. But, in Covenants of 
the former kind, tho' they uſually take their 
Beginning from the Man who ſeeks Children 
for himſelf not for her, and conſequently bar- 
gains to have the Rule and Diſpoſal of them; 
yet it may ſo happen, that quite contrary to 
this Order, the Woman calls in the Man for an 
Aſſiſtant to her Deſign of Iſſue; not the Man, 
the Woman. This was the Cale with the an- 
cient Amazons ; and is ſtill with any Sovereign 
Princeſs, that marries withour quitting her 
Rights; the Man being here not ſo properly a 
King, as the Husband cf a Queen, Nor ought 
we to think that Pacts, of this fort, are there- 
fore repugnant to the Law of Natare, becauſe 
in them one of the Couple ſeems to renounce ' 
that Care of the Children, which Nature hath 
equally laid on both the Parents: For the 
Precept of Nature, in this Point, doth not 
preciſely * that both Father and Mother 
ſhall apply themſelves, in the ſame ſtrict De- 
gree, to the work of Education; but is ſatis- 


fed if by Compact, the main Charge be com- 


mitted to either. In the ſame manner, as the 
Mother is not ſo neceſſarily obliged to giye her 
Infant Suck, but that ſhe may make uſe of a 
Nurſe (o): and as the Father acts upon good 
Prudence, when he delivers his Children into 
the Hands of able Inſtructors, for the forming 
of his Mind and Manners. | 
But, in Civil States, which for the moſt part 
have been erected by the ſtronger Sex, as the 
Men, in common Courſe, are the Heads of the 
reſpective Families, fo the private Dominion 
over the Children belongs to the Father; ſo 
that here the Mother's Commands are, in them- 
ſelves, little better than Cy and borrow 
their full Force of obliging from that ſhare of 
Power imparted by the Husband to his Wife. 
For as it is, generally, found convenient to 
admit the Woman to a part, in the Govern- 
ment and Direction of the Family; ſo the Fa. 
ther's Power, over the Children, doth by no 
means exclude the Mother's inferior Authority 
and Care. Not but that the Conſtitutions of 
particular Common-wealths may ſettle this 
Matter otherwiſe, as ſhall be judg'd expedient. 


Peter de Valle, in his Travels (p), informs us, 


that amongſt the Inhabitants of Babylon, or 
Bagdet, the ſupreme Power, over the Sons, is 


held by the Father, and over the Daughters 


by the Mother. | a | ; 

If, upon the Father's Deceaſe, the Govern. 
ment of the Family remain with the Mother, 
it is but juſt that ſhe exerciſe the ſame Autho. 


— 
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(m) 
accounted noue of their Sons ſpurious, altho born 


Generation, and that the Mother contributed no more than Place end Nouri 

&, the Pythagerean, in his Treatiſe of Yertues, The Fut her produceth the Form and 

inion is maintained by Plutarch, de Educat. and by Phaverinus 
| igious a Point the 7aponeſe eſteem it, 

the A/coran, the Women are commanded eo perform ff s Office to their Children tor the tho 
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erte contrary 
, Cap. 54. where he tells us how ſtrict and rel 


(p) 7. 1. Epift. 17. 
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rity over the Children which the Father for- 
merly enjoy d (7). And in Caſe ſhe marry a ſe- 
cond time, and the new Husband he intruſted 
with the Care of his Predeceſſor's Children, 
they are to Pay him the like Reverence and 
Duty as was challeng'd by their proper Fa- 
ther. Yet we are told a very odd Cuſtom of 
the Chineſe, in this Particular; that if a Wife, 
after ſhe hath buried one Hnsband, progeed to 
a ſecond Match, her Children ſend her off, co- 
vered only with a ſingle Garment, as an 1gno- 
minious Mark of her light Diſpofition : and 
the reaſon of the Cuſtom is, that according to 
the Inclination of that People, the Children 
cannot bear a Father-in- Law, much leſs re- 
ſpect and obey him (1). 

VI. The next ſtep we take muſt be to en- 
quite how far this Power of Parents over 


. their Children extends; or what are the pro- 


per Bounds and Meaſures of it. And here 1t 
is neceſſary to diſtinguiſh, firſt between thoſe 
Fathers-of-Families, wholive under no Publick 
Government, and thoſe who are the Subjects 
of a Common-wealth ; and again, between that 
Power, which the Father holds, as he 1s a 
Father; and that which he bears, as he is 
the Head of a ſeparate Family. The Power, 
which a Father enjoys, on the bare ſcore of 
his being a Father, in as much as 1t accrues 
to him as a neceſſary Means of diſcharging the 
Obligation towards his Iſſue, which Nature 
lays upon him, muſt conſequently be ſo great, 
as ſufficiently to anſwer and effe& that Deſign. 
Now the Obligation, or Duty of a Father, as 
ſuch, chiefly turns this General Per- 
formance, that he duly educate his Children; 
that is, nouriſh, protect, inform and govern 
them, in order to the rendring them uſeful to 
themſelves and others, til they are able to 
conſult their proper Benefit, and are grown 
Maſters of their own Wills and Actions. (For 
as to the Act of Begetting, chat is not ſo pro- 
perly a Part of the Paternal Duty, as the Oc- 
caſion of it.) Parents * to apply more 
Diligence and Caution in fulfilling this Obli- 
gation, the more truth there is in that ſaving 
of Plutarch, Good Inſtitution is the Fountain 
and Root of all Honeſtly and Virtue. Eſpecially 
if they take this Obſervation of Plato (s) along 
with it, which commonly holds true; Perſons 

(ſays he) who are naturally endu'd with the 
moſt excellent Wits, if they happen to be ſpoilt 


in the Breeding up, commonly prove the vei y worſt 


of Mankind. Can you think all thoſe barburg,, 
Hillanies, all that horrid Wickedneſs, which ar. 


fee iu the Worla, proceed from mean and as 


Diſpeſitions, and net rather from Brave ard C. 
nerous Spirits perverted by ill Education? ty 6, 


you ſuppoſe, that a natural Weakneſs and feeble. 


neſs of Temper, does ever prove the Care q ary 
very great Good, or very grent Miſchief(7)+ 

It 1s _ then, that, the Power of the Fa. 
ther doth by no means reach to ſo extravagant 
a Degree, as that he may deſtroy the Child 
whilſt in the Mother's Belly (2) unleſs the 
Mother mult otherwiſe infallibly periſn x}; 6 
after the Birth capeſe or make away with it 
much leſs after the increaſe of Growth and 
Years. For altho' it be very true, that the 
Infant hath his Riſe and Original from the 
very ſubſtance of the Parents, yet he is imme. 
diately plac'd, by Nature, in a Condition of 
Equality with them; at lealt fo far, as to be ca. 
pable of receiving Hurt and Injuy (y). There. 
jore the Opinion deliver'd by Arzilolle in his 
Politicks (2) is to be exploded as unjuſt and 
inhuman. s to the expoſing and the preſerving 
of Children, ſays be, let it be order d by Law, that 
nothing Jame or Oefect ive be ſuffer'd togriw up. 
If any Nation think it not allowable 19 expoſe 
their Infants, there certain Bounds are 10 be 
ſet to the number of Births : And if the Bu. 
fineſ's of Generation happen to exceed the due Li. 
mits, it will be convenient to procure Abortion, 
before the Fœtus is arriv'd at Life and Senſe, fi 
ſuch a period of its growth is to determine , whe. 
ther the Act of deſtroying it be harmleſs or ſiuſul. 
Lycargus did not expreſs more Mercy in his 

artan Diſcipline. We learn from Plutarch 
that, when a Child was beru it was not left to 
the Parents Choice lo preſerve and nouriſh bim. 
But he was carried immediately before an /fiem- 
bly of the Seniors, who conſidered and ſurveſgbed 
him. If they found his Limbs flrong and «ell 
ſet tegether , they order d be 
But the Weakly and Miſhapen Infants they ad. 


judged to be carried away and thrown into a kind 


of Whirlpool near the Mountain Taygetus: as if 
to live, when Nature had provided them ſo mfun 
or ſo un gory a Boay, could neither be far their 
own Good and Credit, nor for the advantage of 
the Common-wealth (a). Indeed this Unna- 
tural practice of expo/ing Infants was fo fre- 
quent and almoſt ſo Univerſal a Cuſtom with 


q ) Comp. Gene. XXI. 21. with XXIV. 4. 


(r) Neuhof. in Legat 9. 281. 


659 De Republ. / 6. 


( 
(t) An de LL. I. 7. calls a Child A Creature more in:raFable than's Beaſt. Liban. Leclam, 20. taucation is one of th: hight? 


Goods of Human Life. Horat. I. 4: O''e 4. 
Dectrina ſed vim t inſitam, 
Rec ique cultus p ctora roborant : 
Uieunque defecere mores, 
Deaecorant bene nata culpe. |, 


But Learning feeds the In- born Flame, 

And Culture gives great Souls a firmer Frame: 
If Generous Morals one decline 

Baſeneſs and Vice atraint the nobleſt Line. 


(1 ) P74. 1 4. D. de extraordin i 1.8. D. ad L. Corel. de Sicaril f. 28. 5,5. D de penis, (x) fe, Aur: Matth. de crimir. 


adl 47.D t 5.8.5. Orot. in Sparſ. ad i. 39. D de penis. (y) P 1 

that Tou are Dur ſelf a Man, and the Father of a tan. Vid. Philo Jud. de Special. LE: La 

h. 4.6. fit. 3. c.7. $&lden. de J. N. 5 

it is reckon'd {candalons for the Woman to conceive before then th 

breed ſooner than that time, by miſerable Pains and Beatings they procure Abort ion. 4 
( @ ) I know not whether we may venture to credit the Account given by Dfoger. Sic. (1, 1. c. 58. 


Sic. J. 1. 6.77. Add. Grot. ad Exod. XXI. 22. Leg. Wiſb 
molt barbarous Cuſtom which Pages in Formoſa, w 
fifth or thirty ũxth Year, And if x 

(z) L. . c. 16. (21.) 


* 1 . Fail. Farherly Power as to remember 
E 2 — t. 7 C. c. o· . 


64e. i. It is a moſt abſur 


the Method taken by the Taprebanians, to make Experiment of the Temper of their Children. | the 


ſpauld be bred up. 
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the Ancients, that Strabo (b) mentions it as 
ſomething very particular in the Zgyprians, 
that they bred up all their Chilaren (c). So 
Dionyſins Halicarnaſſeus (d) ſets it down as a 
remarkable Opinion of the Aborigines; they re- 
fuſe to make away with any of their Infants ; 
thinking this one of the highe/t and moſt execrable 
Villenes. And Tacitus, in his account of the 
Jews (e), makes their abhorrence of this Cru- 
elty one part of their Character (/). 

Nor doth it appear reaſonable to extend the 
Paternal Authority, as ſuch, to the Power of 
Life and Death, even in the Caſe of Faults 
committed; but rather to fix its Bounds within 
the exerciſe of moderate Correction. Becauſe its 
whole Care and Buſineſs is taken up about ſo 
tender an Age, as can ſcarce be imagined ca- 

ble of ſuch grievous and incurable Offences, 
as demand Capital Puniſhment (g). It ſeems 
the more proper way of proceeding, when a 
Child of Obſtinate and Incorrigible Perverſe- 
neſs rejects and deſpiſeth his Father's kind La- 
bours on his account, to caſt him off as un- 
worthy of all Care and Notice. And thus to 
abdicate, or diſ-inherit a Son, may paſs for the 


ſevereſt Penalty that a Father, by virtue of bis 


being a Father,can inflic ee. 

VII. Of this Paterna Power ſtrictly taken 
. muſt we underſtand that place of Crotius (h) 

where he divides the Age of Children into 
three periods; Firſt, of imperfe& Judgment 
and Choice; 1 when = have at- 
tain d to Maturity of Judgment, but {till re- 
(main as Members of their Father's Family, 
and have not undertaken the ſeparate Ma- 


'nagement of their own Affairs; Thirdly, 


(when they have left their Father's Fami- 
(]y, either to join themſelves to ſome other, 
cor to ere one of their own. Which Di- 
ſtunction Ziegler ſeems to have condemn d on no 
very good Reaſon. For tho, as he obſerves, 
the Holy Scriptures (i) preſs the Duty of Obe- 
dience on Children, without making any ſuch 
Difference, yet they do by no means forbid 
that grown Perſons ſhould be treated in another 
way of Management than Infants; nor do 
they require that a Son, when arriv'd ata State 
of Diſcretion and Maturity, ſhould never re- 
move out of his Father's Houſe. © During 
the firſt Period of Age, then, ( ſays Grotius ) 
*all the Actions of the Children ought to be 
regulated and directed by their Parents; for 
who cannot govern himſelf, falls of courſe 
under the Government of Another; and the 
Parent, according to Nature, is the moſt pro- 
per Perſon 
the Child. 
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to exerciſe this Authority over 


VIII. It is here made a Queſtion, whether a 
Child, under this 1niperfe& Period of Reaſon, 
be, by the Law of Nature, capable of Propri- 
ery , or of being the Maſter of any Goods or 
Poſſeſſions, in ſuch manner as to exclude the 
Claim of his Parents ? On which Point it may 
be proper to diſtinguiſh berween Goods gotten 
by private Induſtry, and thoſe which are left 
or made over by the Liberality of others, as 


in Legacies, Donations, Oc. In that tender 


Age, what can a Child be ſuppoſed to get by 
his own Induſtry ? Certainly not ſo much as 
his Parents have Jaid out on his Education, 
This therefore the Father may fairly challenge, 
1n requital of his Pains and Charges. For tho' 
he were obliged indeed, by the Law of Nature, 
to ſupport and maintain his Off-ſpring, yet he 
was not, in the leaſt, prohibited to make what 
Fruit and Advantage ho could of his Labour. 
One might as well ſay, that Parents are for- 
bidden to take any Delight and Comfort in their 
Children; a Satisfaction ſo very great, that 
moſt, who are ſo happy as to enjoy it, eſteem 
it invaluable, and beyond all Compenſation or 
Equivalent (4). For the ſame Reaſon, it would 
be a high Degree of Impudence, for a Son, in 
this State of Minority, to require a Reward 
for the Service he does his Father. *Tis a 
wife Saying of Sophocles, ALY 


| Good Children ſhould forget the Toils they bear 
To help therr Parents. wh 


In Peru the Children were obliged to aſſiſt 
their Parents with their Labour, til the Age 
of five and twenty (J). f 
In the other Caſe, when any thing is to be 
transferr'd on the Child, in way of Gift or 
Legacy, at firſt view, ſuch a Donation may 
ſeem invalid, becauſe Acceptance is a neceſſa 
Condition required in the Receiver, which 
cannot be perform'd without deliberate Con- 
ſent, and therefore not without the full Uſe 
of Reaſon. But becauſe it would be an intole- 
rable Hardſhip to niake Children incapable of 
theſe Advantages, on account of ther Immatu- 
rity, when, for that very reaſon, they have 
more need of the Aſſiſtance of Others; it is 
moſt agreeable to Equity, that another Perſon 
ſhould accept this Bounty in their Name, and 
ſhould likewiſe have the Goods in Charge 'til 
the Children are capable of being their own 
Managers. And for this Truſt, no Man 1s fo, 
fic as the Father. Whence it appears, that it 
is by no means natural for the Father to ac» 
uire a Property over Poſſeſlions of this kind, 
tho' it be very equitable, that he take not only 


Add. Diodor. Sic. I. 1. c. 8. 


(d) Liz. (e 
u practis'd of che Indians. They 


Order and Diret ion of Officers nted to 3 this Affair; w 
* 4 4 Five in am 


. 
aſh W — 
wing their way happier Birch 
: hable ro ines 


bur 


(4) L.1. (% Hiſt. v. (F) Yer Cartius (1.9. 
bring up the 1 ſays URL at rhe "Plea of the Parents, but accord; 
tion of Souls, as moſt other People 

2 — 1 — Condition. 


and Amercements, but receiv 


c. 1.) reports that the 2 
to t 
laren to be kit'd, as they find either au- 
ives the like Account of the Catheaxs. 
do I by 


whilſt t 


hoe commend all ſuch C 


eſpecially the Females withouc 
r he Baſt cher mak 

(g) Thus the Roman Y hey wore the 
jon. Plin. N. H. 1.9. c. 23. (h) I. 2. c. 5. 1. 1. 
De vegs, is 
P the 


6. 12, 
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the Care, but the Profits of them, as Helps to- 


wards maintaining the Child, till arrived at 


proper Years of Inheritance. And hence too, 
we may diſcover the juſt and ſolid Grounds of 


thoſe Diſtinctions, in the Roman Law, be- 


tween the Peculium Profeclitium, Aduentitium 


and Caſtrenſe of Children; the Stock or 
Wealth they get, by labouring under their 
Parents, by the Bounty of others, and by the 
Military Pay. | | 
IX. Another Enquiry, that may be rais'd on 
this Subje& 1s, whether the Paternal Power 
and Duty, can be made over by the Father to 
a Subſtitute? On which Point we are to know, 
that altho' the Father's Authority and Obliga- 


tion took their Occaſion and Riſe from a Per- 


ſonal Act, which is incapable of being tranl- 


ferrd (n), yet this doth not hinder him from 


recommending his Office to a Deputy, the Ad- 
vantage or Neceſſity of the Child ſo requiring. 
But then he would do well to keep Plutarch 
Advice always in mind: 7 hoſe Parents ( ſays 
that wiſe Author, ) do zuſtly deſerve Cenſure, 
who having committed their Sons to the Care of 
Maſters and Inſtructors, never trouble themſelves 
to make iryal of their Proficiency. This is a 
very ſcandalous Miſtake in Education. They 
ought, at proper Diſtances of Time, 10 enquire 


 zuto the Boy's Parts and J. ay tov and not 


to place all their Hopes in the Faith of a merce- 
nary Teacher. Beſides, the Maſter himſelf will, 
by this means, be engaged to uſe more Diligence 
and Application, when he finas that ſo frequent 
a Jude ment will be paſs'd on his Pains. 
Farther, it is not, in the leaſt, repugnant to 


the Law of Nature, for a Father to relign his 


Child to be Adopted by ſome other honeſt Per- 
ſon, when it is likely to prove to the Child's 
Advantage ( # ). But that he ſhould pawn 


or ſell his Child, Nature ſeems not to allow , 


in any Caſe ; except when he cannot other- 
wiſe feed and ſupport him. For then, he 
ought rather to ſell him into ſome eaſy Servi- 
tude, whence there 1s Hope of being releas'd, 
chan to let him periſh with Hunger. Alias (o) 
hath recorded a memorable Conſtitution of the 
Thebans to this Purpoſe: No Man, under Pain 
of Death, ſhall expoſe an Infant, or caſt him out 
into an unmhabited Place. But if the Father 
be reduced to extreme Poverty, the Law direfts 
him to carry the Child, immediately after the 


Birth, to the * who upon recerving an 


eaſy Price ſball deliver it, whether Male or Fe- 
male, to another Perſon, taking Security of the 
Buyer that he ſhall honeſtly breed up the Infant, 


and for his Pains ſhall take its Service ... 

grown 70 Manor 3 Eſlate. The Det.” 
of which Law is grounded on this Rule hat 
Nature is ſuppoſed to give us a Right to eve; 

thing, which appears abſolutcly neceſlar 3 
our tulfilling her Commands. In the * 
manner the Emperour Conflantine (p) Permits 
a Father, in the Caſe of extreme Want, to fell 
his Son or Daughter, ſo ſoon as they come into 
the World, Jealt they ſhould otherwiſe ſtatve: 
yet ordering, at the ſame time, that whoeye; 
would repay their Price to their firſt Buyer, 
ſhould have the Power of redeeming them int, 
Freedom (q). And when, in an Edict of 7jr.. 
dorick and a Law of the Yiſo-Goths, we find: 
Prohibition againſt ung Children for the ſale 
of Food ; it is meant of Food for the Occajion; 
of the Parents, not for the neceſſary Suſte. 
nance of the Children. Yet Romulus granted 
Parents a very unreaſonable Privilege, when 

as Dionyſius Falicarnaſſeus (r)] informs ys. 
He allow'd a Father io make Money, by ſellin 
his Son three times ; thus giving him mire Al. 
thority over his Son than over hrs Slave. Fir 
Slave once ſold, and then obtaining Liberty, i 
ever after at his own Command and Dijpuſal, 
But a Son, tho Fw? Ol and twice recovering 
his Freedom, return d under his Father's Domi. 
nim, and was not exempicd from it till be had 


Paſs'd the third Sale. Numa, in ſome meaſure, 


loften'd the Rigour of this Law, by excepting 
from Sale thoſe Sons who had contracted Mat- 
riage, provided they had done it by their Fa- 
ther's Orders, or with his Conſent. The Decem- 
viri durſt not quite take it away, but left it to 
wear off by gradual Diſuſe, till it was at length 
expreſly revers'd in the Code. Yet the old 
Cuſtom was {till kept up, of ſelling a Son three 
times, tho' only in way of Fiction and For- 
mality, at the Ceremony of giving him his 
Freedom. Tho' this too was afterwards taken 
off by Jaſtinian (s). It appears from PIA. 
tarch (t), that amongſt the Athenians, at leaſt 
before Solon s N a Father was allow d to 
fell his Son for the Payment of his own Debts). 
And we are lately told of the Muſcovutes, that 
a Father makes this Advantage four times, 
after which the Son is releas'd from his Autho- 
rity (x). TheChineſe make a frequent Practice ot 
ſelling thoſe Children, whom they think they 
ſhall not be able to maintain; but with this 
good Condition, that any of them ſhall have 
the Privilege of buying Combine into Free- 
dom, at the ſame Rate at which they were 
firſt ſold. | | 


— 


c 


Euripides ( Jen.) 


em) Liban. Declam. 20. No Law can reral the 48 of # Father, and cauſe him not to have begotten. (n) Ada. Gell. l. 3 c. 
If that Friend want à Fortune, tis but fair | 


He give his Son to this who wants an Heir. 


Aa A(t) ka : (8 


ard 
( x) Sigilm. Baro in Herberitein, Add. Olear 


L. 2. C. de i fil. ſuos diſtrax. ( g. in Kdt. Theodoric. „ Wiſige 

8 patrib. qui N q) Cap 49. 95 in Edie,” & leg | 

| char Tn, #7 f. 

them, if they happened "ve inte Slavery). Add, F 
. 
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X In the third Period of Age, when the 
Children have left their Father's Family, and 
are releas d from his Command, they are per- 
ſectly at their own Diſpoſal, yet ſtill retainin 
me Debt of Reverence and Duty, which is o 
rpetual Obligation, ariſing from thoſe ante- 
cedent Merits of their Parents, which can 
never be cancell'd or repaid. Plato (2) is ad- 
mirable on this Argument. Ae requires, 
ſays he, hat we endeavour to ſatisfy our greateſt 
and oldeſt Debt, our Debt to our Parents. Every 
one ought to be fix d in this Perſwaſion, that 
whatever he poſ/eſseth belongs to thoſe from whom 
he recerv'd bis Birth and Education, and ought, 
ſo far as is neceſſary , to be ſpent in tbeir Ser- 
vice. To them therefore he is freely to afford his 
Goods of Fortune, of Boay, and of Mind; 
as if he had only borrow'd them from their 
Kindneſs , and was now to reftore them in their 
Ae, when they had the greateſt Occaſton for 
them ; gratefully remembring the Cares and Pains 
they long ſince underwent on his account. Nor 
ought we to expreſs our Reverence to our Parents 
in Actions only, but in all our Words and Conver- 
ſation. Weare obliged to yield to their Paſſions, 
and to the common Effefts of them ; ever con. 
fidering what juſt reaſon a Parent bath to reſent 
the leaſt Injury or Diſreſpect from a Child * ). 
He proceeds with the ſame Wiſedom, in advi- 
ſing what Honours and Services ſhould be paid 
to Parents after their Deceaſe ; that we ought 
to grace their Reliques with a decent Monu- 
ment, and to purſue all Methods and all Occa- 
ſions of making their Memory ſacred. The 
Chmeſe are remarkable in this Point of Duty; 
a Perſon engaged in the greateſt Affairs of the 
Court, upon the Loſs of a Parent leaves his 
Othce, 1f not Military, and retires Home to 
ſpend three Years in Privacy and Mourning. 
The reaſon of their fixing this Period of Grief, 
vas, becauſe the firſt three Years of our Life 
ve give our Parents the greateſt Trouble (6 
Amonglt the ſame People the Son ever makes 
uſe of a lower Seat than his Father, and pla- 
ceth himſelf at his Side, not over againſt him. 
And indeed, that Children- can never requite 
the Kindneſs of their Parents is a Truth in 
every Body's Mouth (c). Tho' Seneca (d) hath, 
lor Oppolition's Sake, endeavour'd, in a long 
iſpute, to prove that a Son may ſometimes 
even out-do a Father in Benefits: And Alexan- 
der , rovoked once with ſome Complaints 
* his Mother, could not forbear ſaying, 
at He made him pay very dear for his nine 


Months Lodgings (e). But how valt ſoe ver 
the Merit of our Parents be acknowledg'd, this 
is certain, that it will not bear them out in 
impoſing an unlawful Command; and therefore 


it was a braye Reply of the ſame Prince to the 


ſame Mother, urging him to put an innocent 
Perſon to Death, and reminding him of the 


Pains ſhe had undergone for his Sake, My good 


Mother, ſays he, demand ſome other. Reward for 
your Trouble. the Life of a Man is too pretious 
to admit of any Equivalent (f). Mr. Hobbes(g) 
is of Opinion, that this Debt of Filial Reverence 
ariſeth not only from the Law of Gratitude, 
but likewiſe from the Force of a Tacit Com- 
paft ; it not being preſumed, that he who re- 
leaſeth another from his Rule and Dominion, 
intends ſo far to make him his Equal, as not 
to reckon 1t to him as a Favour : But a Per- 


ſon, thus diſmiſs'd from Subjection, is ever 


ſuppos'd to promiſe, that he will conſtantly pay 
his Bene factor all thoſe external Marks, at le 
of Honour and Eſteem, which Superiors are 
wont to receive from their Inferiors. | 
Yet it was, no doubt, a Strain of Super- 
ſtition in the Jews, when they would not allow 
a Son to let his Father Blood, to open a Sore, for 
him, or to draw a Thorn out of his Fleſh (5). 
Amongſt thoſe who live in a Common- 
wealth, it may happen that, upon account of 
ſome Office or Dignity born by the Son, the 
Father ſhall be obliged to do him Reverence, 
yet not ſo as to quit his Prerogative of private 
Reſpect. Thus Fabius c Maximus commended 
the Action of his Son the Conſul, who, as Fa- 
bius came riding towards him at a publick 


Meeting, order'd him to alight and make his 


Approaches to him on Foot (i). 

Whether this perpetual Duty and Obligation 
of Children, remaining after their Father's 
Power is expired, ariſe from the Act of Gene- 
ration, or from the faithful Care and Labour 
of Breeding them up, is a Controverſy that 
hath divided learned Men. Thoſe who con- 
tend for the former, are wont to tell us, that the 
Kindneſs of giving Life is not only, in its ſelf, 
the greateſt Good that can be beſtow'd, but is 


MISS 


likewiſe the Occaſion of all others; and that, 


by this Action of conferring a — the Pa- 
rents do, in ſome meaſure, reſemble the Al- 
mighty Creator. Some, again, give their Ju 


ment in Favour of Education; as that ick 


properly makes a Aan deſerve his Name, and 
hich ys not _perform'd without a long and 
difficult Courſe of Application and Expence. 


— 


(a) Vid. de LL, XI. p. 975. Arrian Epictet. J. 2. c. 10. Remember you are 4 Son; and that it belongs ty Tour 


Duty to think Tour Father's Good , in all reſpetts, Ter own : to yield Obedience to alt his Command: ; never to defame him to others 
turn 1 his Prejudice or — and 


u do or ſay any thing that ma 
7 bim with Nour uemeſt Power. Oppian. Halieut 


Navel l α ris H que n. 
of their 


Gill, La: 6:2, 


; to yield and give place to him upon all Occaſions, 


Song are new Strength to 4 decaying Sire, 


(#) 


Add. Bercler in Grot. 5. 6. 
P 2 | | | They 
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They illuſtrate their Opinion by this Obſer. 
vation in Nature, that amongſt Brute Creatures 
the Male is not diſcover'd to have the leaſt 


the Dam's Tenderneſs ceaſeth with her Care, 
when they are able to provide for themſelves: 
whereas the Affection between Human Parents 
and Children is perpetual : which muſt needs 
be a Token, that the great Dearneſs on the one 
fide, and the Obligation to Duty on the other, 
do not chiefly reſult from that Act of the Pa- 
rents which they exerciſe in common with 
Beaſts, but from their peculiar Diligence in for- 
ming and managing their Off. ſpring, in order 
to a Life of Decency and Society. Ariſiotle is 
cited in Defence of the former Notion, 4 F. 
ther, ſays he (&), 15 the Cauſe of the Son's Ex- 
iftence, ( which ſeems the greateſt of Benefits, ) 
and of his Nature and Inſtitution. And again (/), 
Men ſtand engaged in the higheſt Degrees of 
Hienaſbip and Piety towards the Gods, and to- 
wards their Parents. For from theſe they re- 
cerv'd the nobleſt of all imagtuable Goods, their 
Being and Education. On the latter of which 
Paſſages we may remark, that altho' the con- 
ferring of Life be firſt named, yet it is not ex- 

reſly compared with the other Benefit. 7510 
— (m) is produced on the ſame ſide; it is 
a Saying of his, We can never return our Parents 
equal Favours ; ſince we can't repay, in the ſame 
manner , their Kindneſs of firſt bringing us into 
the World. And thus too, the Father in the 
Declamation (#) ; We firſt prodaced Tou out of 
our own Life and Subſtance , and open'd to Tour 
 Proſpet# this vaſt Scene of Divine and Human 
Things. We made Tow capable of ſecing and of 
enjoying the Sea, the Earth, the unwearied 
Conrſe of the Stars, the Heavens with al their 
ſacred and ſhining Glories. 


ſion, that the Benefit of Educating is a much 
ſtronger Ground and Spring of Filial Obliga- 
tion, than the other of Begetting. Plato (o) 
ſeems to countenance this Opinion, Parents, 
ſays he, ought either not have brought their Chit- 
aren into the World, or not tore Pains in 
training and inſtructing them. In another 
Place (), he introduceth Demodecus thus 
ſpeaking of his Son; The A# (of planting 
ſhall 7 call it; er.) of begetting my Son, was the 
eaſieſt imaginable ; but the breedimp him np was 
4 Tack of Diffically and Trouble ; ever filling me 
with Fears on bis account. And Scrates, in 


Regard for the Young which he begets, and 


Yet we cannot but deliver it as our Perſwa- 


the ſame Dialogue, declares it as his Judgment, 


I know not any Buſineſs in which a pruden; 
ought to be more Caution and Dies uce, mY 
in forming his Son's Mind to Goodneſs and Lg. 
rue (q). So the Father pleads in Ruiniilian(r) 
T do not now, ſays he to his Son,, ſer 75 Ju, 
Score thoſe vulgar Favours of lending You Life 
and Light, and Liberty ; but whatever Hater 
Ton have ſbeu'd, whatever gallant Action Tis 


have per for mA, this I charge upon Tou as ty Ie. 


rit ; tis my Strength with which Jou have con. 
quer d. T hat Soul of Yours , ſo unſbalen, ſq un. 
daunted under the greateſt Dangers, had its Riſe 
and Original from mime. It hath been my long 
loyment to render Jou a Man of Abilitie; 
and Courage, in _your early Tears by my Prectpti 
and ſince by my Example(s). It is not indeed 
eaſy to imagin or allow, that a Parent hath con. 
ferr'd any conſiderable Benefit on his Child, 
ſhould he caſt him away when he firſt comes 
into the World; or afterwards, entirely negl«(. 
ing his Culture and Education, ſhould let him 
grow up like a Beaſt, to lead a Life uſeleſs to 
others, and ſhameful to himſelf ( 7). Javenal' 
Reaſoning is very juſt and true, 


Gratum eſt quod patriæ civem populoque dediſti, 
Si facts ut patrie ſit idoneus ; ultlis agris, 
Utilis & bellorum & pacis rebus agenais. 
Plurimũ enim intererit quibus artibus & quibui hurt tu 


Mor ibus inſtituas. - 


The State and People will Your Zeal commend, 
In giving that a Han, and theſe a Friend; 

If fit to aid the publick Good: if Skill'd 

In Rural Labours, or the Martial Field, 
Orgrave Debates of Peace. Th'importantStake, 
Now waits Your Care; what early Steps Youtake; 
What Scheme of Arts or Manners is deſign d, 
To fix his Pains, 'or cultivate his Mind. 


Ariſtotle himſelf, (who was cited to coun- 
tenance the other fide of the Queſtion ) hath 
left this Saying on Record (), that Parents, 
who take care to ſee their Children duly informd 


and inſtrufFed, deſerve much higher 5, that 

thoſe who barely lend them a Beimg : the latter 

male them c of Living, the former of long 
ly and happily. 


Nor doth that Conſequence, on which the 
other Opinion is built, ſeem to hold; Life u 
the greateſt Good; therefore the AF of the Pa. 
rent in giving that, is the mf 45 * 10 
raiſe an Obligation in the Child, For before | 
can charge any Action of mine on Another, 


— 


(t) Si ret nulla merit conflet patri 
daſe(y bor 
that be 


Solon ( in Plutarch) Children, born 
grounded on this Con who 
ont 


he account of Iſſue, but of ; and therefore his Vice is 


In Crito. (77 Tig 
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ſuch Children, becauſe be hath injured and diſgraced them by making their very Nativity 2 Reproach. . Vitrur. /. an, 
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a conſiderable Piece of Merit, it is neceſſary 
that I koow to what Perſon I do the Kindneſs, 
and whether it will wr ene. reach him. A- 
ain, it will be convenient for, me to reflect 
* conſider whether I really intended the 
thing as a Favour ; how much 1t ſtood me in; 
whether I undertook it more for the Sake of 
doing Good to the other Party than for my 
own Pleaſure or Uſe; whether I was engaged 
in the performance, upon Reaſon and Delibe- 
ration, or was drawn to it by the Force of 
paſſion, or Allurements of Senſe: Laſtly, whe- 
ther the Action be capable of benefiting the 
other Perſon, without the Addition of ſome 
farther Services. Whoever diligently weighs 
theſe ſeveral Points of Enquiry will be eaſily 
inclin'd to acknowledge, that the Kindneſs of 
Educating is much more proper to found an 
Obligation, than the vulgar office of Begetting. 
Yet we do by no means appove of all that 
Seneca bath urged on this Head, in his Dit- 
courſe of Benefits (x). For he is not to be 
born with, when he calls the Life of a Man, 
whom GOD hath endued with an Immortal 


Soul, a Thing common to us with the wild Beaſts, 
with the ſmalleſt, and with ſome of the fouleſt of 


Creatures ; and, ihe Happineſs of Flies and of 
Worms. But ſome Parts of his Argument may 
be admitted, without Cenſute. — ys 25 

n my Nattvity, as it appears barely in it ſelf, 
— 7 will fs it to ou ſhort and uncertain 
Favear, a Subject lying equally open to Good and 
Evil. No doubt it was my firſt Step to all the 
Benefits Tenjay,but it was not therefore thegreateſt 
becauſe the firſt ; nor, becauſe the greateſt with- 
out it could never have been. And again, Barely 
to Irve ts the leaſt Degree towards living well. 
J would thus talk with my Father : ſuppoſe as 
Jos firſt gave me my Lafe {0 I had ſaved Tours. 
in this I ſhould cer tainy exceed Tour Kindneſs, 
for I conferr'd my Favour when Tou was ſenſible 
from whom Tow reretu d it, and I to whom 7 did 
it and, then, I did not conſult my own Pleaſure, 
al leaſt not my Pleaſare alone, in the Performance. 
Would Tou conceive how ſmall 4 Boon Tou be- 
fou d on me in my Birth ? Fancy Tour ſelf to 
bave immediately caſt me out to periſh naked and 
belpleſs ; in this Caſe Tour Ar of Begetting me 
bad been a manifeſt Injury. From all which 7 
mfer, that the Acquaintance of my Father and 
Mother had proved but a ſlender Kmdneſs to me, 
bad it not been follow'd with other good Offices, 
which ratified and confirm d it (y). 

XI. In order to our underſtanding what 
Power the Father hath over the Son, during 
the ſecond Period in our Divifion of Age, we 
mult remind our ſelves of what was before 
lightly hinced, that Fathers are inveſted with 


Gauls (c) 


another kind of Sovereigaty, as they are the 
Heads of their reſpective Families. Now this 
Authority is different according as the Perſons 
live, either within or without the Limits of a 
Common- wealth. Separate Families, as the 
very much. reſemble States and Kingdoms, lo 
they are govern'd by their Heads, in a way 
bearing ſome Proportion to Regal Power. For 
we are not willing to give them abſolutely the 
Name of Civitates, as Mr. Hobbes hath done; 
becauſe Families and publick States are inſti- 
tuted on different Ends and Deſigns, and con- 
loqueatly many Parts of Civil Sovereignty are 
excluded from this private Dominion. And 
indeed Mr. Hobbes himſelf elſewhere confeſs. 
eth, that 4 Family is not properly a Common- 
wealth , unleſs it be of that Power , by its own 
Number or other Opportunities, as not to be ſub- 
dued without the Hazard of War, Yet Family- 
Rule, in this ſeparate Condition, ſo nearly ap- 
2 to the Legiſlative Authority, as to 
ve the Power of Life and Death in Criminal 
Caſes, as likewiſe the Management of Arms, 
and the Care of Leagues and Alliances. This 


Dominion of the Father over the Children, 


now grown up, is eſtabliſn d by tacit Compact; 
the Father extending his Commands beyond 
the Affair of Education, and the Children 
only putting themſelves into a State of farther 
Obedience. For the Laws of Equity and Gra- 
titude direct, that a Son ſhould yield his Strength 
and Service chiefly to Him, to whom he owes 
all that he now is or enjoys; till ſuch time as, 
with his Father's Conſent, he be releas'd from 
the Subjection. | | 

XII. But after the erecting of Common- 
wealths, of theſe Rights which before be- 
long'd to Fathers of Families ſome were con- 
tracted, others quite taken away. Yet ſo much 
Authority was almoſt in all Places allow'd, as 
appear d ſufficient for educating the Children: 
except that even this was much retrenchd 
under Plato's Notional Government; and in 
the Per/ian Conſtitution, if we admit Xenophor: 
for a true Hiſtorian. In m_y Nations the 
Privileges of Family-Rule were little impair'd. 
Thus at Rome the Fathers had the Power of 
Life and Death oyer their Children, which 
they exercisd in 4 kind of Judiciary Manner, 
calling a Coungil of their Relations and 
Friends, and cauſing Sentence to be executed 
according to their Determination (2). Zaſti- 
nian (a) calls this Right Proprium Crum Ro- 
manorum, Particular to the Roman Ci1zens , 
and not pretended to by other Men ; for which 
Poſition Bodinus (b) bath fallen heavily upon 
him; alleging that the Perſiaus and ancient 
uſe of the ſame: and that, the 
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Abrogation of it in the Roman State was the 
Cauſe of many Troubles and Miſchiefs. Con. 
nanus (d) is of the ſame Judgment; and Dio- 
ny/ius Halicarnaſſeus (e) is produced as an able 
Patron of the Cuſtom. Some, on the other 


hand, engage chiefly in the Defence of the 


Emperour's Words, coufidently aftirming, that 
no other Nations allow'd the Fathers ſo ex- 
- tended a Power over their Children as the Ro- 
mans ; amongſt whom it had indeed no Mea - 
ſure or Reſtraint. And in this Senſe they in- 
terpret the Diſcourſe of Dionyſius, which was 
— alleged on the other ſide. Others ſay 
the Emperours Meaning was this, that the 
Paternal Power in Tome was attended with 
certain Attributes or Properties, which it had 
not in other Parts of the World: as for In- 


ſtance, if a Roman ſuffer d either the Minima ca- 


pitis Diminutio , or the Deportatio, The loweſt 
Deeree of. forfeiting Liberty, or the being tranſ- 
ported, he loſt his Fatherly Rule; whereas it 
was never the Cuſtom to deprive a Man, by 
thoſe Puniſhments, of any Privilege he poſleſs'd 
by the Law of Nature and of Nations. And 
they farther argue, that ſince all Jaft Matri- 
mony is founded on Civil Conſtitutions ; this 
Power of the Father being the Conſequent of 
that Union, muſt derive its Force from the 
ſame Principle (f). But perhaps the eaſieſt 
way of clearing that Paſlage in Eaflinian is to 
keep to the Terms of Crvium Romanorum, and 
to expound them ſtrictly in Oppoſition to all 
other Perſons who were not free Subjed?s, and 
who had not the ſame Authority over their 
Children. h 
Thoſe Founders of Common-wealths, who 
left the Fathers in Poſſeſſion of their old Na- 
tural Rights in ſo wide an extent, ſeem to have 
roceeded on theſe Conſiderations: that the 
Ref &, paid by the Children, might be thus 
rais d to the higheſt Degree of Awe and Ve- 
neration ; that the Fathers were the moſt 
likely Perſons to know their Childrens Faults, 
keeping them generally under their Eye ; and, 
that at the ſame time, their Natural Affection 
would probably reſtrain them from abuſing this 
Power to unjuſt Violence; the Exerciſe of it 
falling on an Age which requires Clemency ra- 
ther than Cruelty. Thus Phineus obſerves in 
Dioabrus Sculus (g), No Father will ever ſhew 
an Example of very ſevere Puni t on his 
Son, unleſs his Natural Tenderneſs be overcome 
the Greatneſs of the Crime. And Sopater 
ſpeaking of the ſame unlimited Authority, The 


1 
fir Chilaren (h). 


——— 


Law (ſays he) 7hus order d, well knowins gu. 
bt a Judge a Father maſt needs Go 


On the other fide, thoſe Legiſlators wh, 
took off this Rigour of Paternal Sovereignty 
robably did not want their due Motive. 
hey might have obſerv'd ſome Fathers ma. 
king a very ill Uſe of their Power, when 
tranſported by the Extravagance of paſſion 
beyond all Nature and Juſtice (1). Again 
they thought this Privilege altogether needle(; 
ſince the Magiſtrates were ſufficient for the 
Puniſhment of Capital Offenders. They might 
likewiſe eſteem it a great Hardſhip, that a Fa. 
ther ſhould be compell'd, in Contradiction to 
his own Wiſhes and Affection, to pronounce 
Sentence of Death on his Son, tho' jultly con. 
victed 0 ). | 
By the Jeuiſb Law, it was one Part of the 
Father's Pywer to cancel and make void the 
Vows of His Son, or of his Daughter. The 
reaſon of which Conſtitution, was not only for 
fear the Children, in their imprudent Age, 
ſhould ruin their own Fortunes by raſh Dona. 
tions, moved by a falſe Appearance of incon- 
{iderate Piety : but likewiſe” leſt they ſhould 
imbezz le their Father's Goods on the ſame 
Score, or hinder themſelves from doing him 
the Service they oughr. So that the reſtrain- 
ing Authority, in this Particular, did not ariſe 
purely from the poſitive Ordinance, but had a 
Foundation in Natural Reaſon ; it being 2 
known Principle, that no Perſon, under the 
Subjection of Another, can, with any Force 
or Effect, diſpoſe of thoſe things with regard to 
which he 1s under Government. As for that 
Law in Deuteron. XXI. about ſtoning the fe- 
bellious Son, which in it ſelf appears fo rigid, 
Care was taken to ſoften it, as far as poſlible, 
in the Interpretation. Thus they held that it 
did not extend at all to the other Sex; and that 
the Males, in twoPeriods of their Age, ſtood ex- 
cuſed from its Force z when they were not ar- 
rived to the Maturity of Reaſon, and when 
they had left their Father's Family, and ſet up 
for Directors of their own Affairs. And then, 
the Words of the Accuſation running 70 a 
Son is rebellious , he is a Glutton or a Dranka'd, 
there was a great Difference of Opinion how 


much the Young Man muſt have waſted in. 


theſe Exceſſes, before he could be proceeded 
againſt in this ſevere Method. They farther 
obferv'd it to be requiſite, that both the Parents 
at the time of the Charge ſhould be alive; 


— 


(g 4. . 47. 
of it ſelf, ſufficient Force and Strength : indeed for the moſt Part it holds firm and good ; but 
to break it aſunder ; and a Father, 2 with Paſſion, 2 that Name and Relation, and att; quite another Fart. 
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iſe the Son might have had ſome For- 
. him, ſufficient to make Compenſation 
for the Expence of his Vices (4). 
Amonglt the preſent Japoneſe, the Father 
hath the moſt abſolute Power of Life and 
Death over his Children. we ons A, 
From theſe and other Conſiderations 1t _ 
ars, how we are to underſtand that Rule 
lid down by Grotzus : In the ſecond Period 4 
(ſays he] when 7he Children's Judgment 1s ripe 
I fef?, thoſe Actions only of theirs are ſub- 
„ to the Command of the Parents, which im. 
mediately contribute 10 the well ordering of the 
Father's or Mother's Family : it being but equi- 
{able that every Part ſhould conform in promoting 


the Benefit of the Whole. In other reſpects, the 


Children have a Moral Liberty of doing whatever 
their own Judgment recommends 72 ſo that 
they are ſtill bound to take all poſſible Care to 
pleaſe their Parents ; tho, ſhould they take con. 
trary Meaſures, the Force of this Duty will not 
reach ſo far as to render their Actions invalid. 
Theſe Words, then, are to be reſtrain'd to the 
Power of Fathers of Families, as now eſtabliſh'd 
in moſt Chriſtian States: where the chief Bu- 
fineſs of it is taken up in Matters relating to 
Education. And 'tis indeed but juſt, that if 
the Children deſire to be ſupported at preſent 
by their Father's Wealth, and to ſucceed to it 
hereafter, they ſhould freely obey his Pleaſure, 
while enjoining nothing abſurd or indecent. 
If, without ſufficient Cauſe , they refuſe thus 
to comply, it cannot be expected but that the Pa- 
rents ſhould with-draw all farther Care and Ex- 


pence on their account, and declare them Diſ- 


mherited, Yet here too, it hath been the Care 
of Civil Laws to provide that Parents ſhall not 
inhumanly diſcard their Children, upon every 
Fit of Humour or Paſſion, without ſolid Rea- 
ſon, Thus Plato (m) allows not a Father to 
caſt off his Son without the Conſent of the 
other Relations (#n). And, in general, as it 
belongs to the Wiſdom of publick Governments 
to ſettle the Rights of private Perſons, in Sub- 
ordination to the common Benefit and Honour ; 
ſo it hath been uſual, with moſt Legiſlators, 
to prevent all Abuſes of this Power, whether 
tending to the Publick Damage, or to the un- 
juſt Oppreſſion of the Children. For Inſtance, 
a Father is obliged, as far as his Abilities will 
Teach, to render his Children uſeful Members 
of Civil Society (o): And fince there is ſuch a 
Variety of Callings, ſo many different ways of 
Living, it is very reaſonable that the Children, 
in chuling their Profeſſion, ſhould be ſway'd by 

their Father's Judgment and Authority; pro- 

vided he propoſe nothing contrary to Honeſty 
and Decorum ; 2 in caſe he ſupply 


1 
i... [A Dn 8 th n 3 


them with Money for the carrying on of ſuch 
Deſigns. Vet it would be, at the ſame time, x 
Breach of Wiſdom and of Juſtice to compel 
Children to a Method of Lite, ro which their 
Genius is utterly averſe; and a horrid Villany, 
to drive them on ſuch a Profeſſion as is either 
baſe and ſinful, as the waiting on the Stews; or 
intolerable to the common Temper of Man- 
kind ; as Celibacy without the Gift of Conti- 

nence, and the Confinement of a Monaſtick 


Vow. { 

XIII. Laſtly, As the Father ought not, with- 
out weighty Reaſons, to expel the Children 
his Houſe, fo they, on the other hand, ſhall 
not, according to the regular Courſe, paſs into 
another Family without his good Leave. Yet 
in caſe they have juſt Grounds for their De- 


parture, and yet cannot prevail on their Fa-. 


ther's Perverſneſs to give Conſent, I ſhould be 
of Opinion, that their Duty doth not hinder 
them ſrom removing, ſo as to concert their 
own Affairs, yy to his Humour; eſpe- 
cially when they free N reſign all future Depen. 
dance on him, for their Fortune and Inheri- 
tance. For as Civil Conſtitutions do wiſely 
countenance and ſtrengthen the Authority of 
Parents, ſo they are not wont to encourage im- 
pertinent Obſtinacy and Moroſeneſs. Nor doth 
it ſeem to be in the Power of thoſe who are 
Heads of Separate Families to retain their 
Children, when they have reaſonable Occaſion 
to remove : inas much as, in regular Common- 
wealths, it is not uſual to deny a Free Subject 
the Liberty of tranſplanting himſelf, when 
tied to Reſidence by no particular Obliga- 
tion. | 
XIV. To the ſame Head belongs that com- 
mon Queſtion, whether Children may diſpoſe 
of themſelves in Marriage againſt the Conſent: 
of their Parents? For rs Solution of which, 
we ought carefully and diſtinctly to conſider 
what is incumbent on Children, by Vertue of 
their Natural Daty ; and what on account of 
the Obedience which attends their State of 
jection : and again, what Rights belong to 
Father's ſtrictly, as ſuch ; what as they are the 
Heads of Families. Paternal Power, as ſuch, 
we have already obſery'd to be juſt fo great as 
is ſufficient to the Government ot the Children, 
till able to be their own Managers. This there- 
fore doth not ſeem to extend it ſelf ſo far as to 
the reverſing of a Matrimonial Contract; an 
Affair ſuppoſed to be carried on by Perſons of ma- 
ture Age and Reaſon. Indeed the Duty of Filial 
Piety and Reverence requires, not only that 
the Children apply themſelves to their Parents 
for Advice in Theſe Proceedings, but likewiſe 
that they make a Conſcience of oppoſing ſo 
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awful Directions (). Yet if they happen to 
break their Duty, in this Point, it doth not 
follow that the Act muſt be null and void. For 
an Obligation to hear and to reſpect Another's 


Advice doth not preſently diveſt a Man of the 


Power to govern his own Concerns. The Li- 
berty of Son, as Quintilian (q] obſerves, if it 
be at all allowable, is ſo in the Matrimonial Affair. 


for who can love by the Eyes, or by the Rules of 


Another ? 

But what ſhall we ſay of that other Power, 
which the Fathers hold as they are the Heads 
of Families? It's true, in many Common- 
wealths, the Laws have variouſly retrench'd 
the Liberty of Marriage. Thus, in ſome Places, 
no Perſon of the Royal Family can contract, 
without the King's Approbation ; ſuch Matches 
often proving of very conſiderable Conſequence 
to the Publick. In Japan the Prince chuſeth 
Wives for his Nobles (7). In ſeveral Countries 
Marriage contracted between a Subject and a 
Forreigner , between a Noble Perſon and a 

Commoner, are declared void. But as in all 
States and Governments, a Liberty of marry- 
ing and of removing is ever ſuppoled, except 
where there is either an expreſs Law to the 
contrary, or a Cuſtom equivalent to a Law; 
ſo in Separate Families, where moſt of the 
Reaſons fail on which the Civil Conſtitutions, 
about this Affair, are built; the Father of the 
Family doth not ſeem to have a Right of pro- 
hibiting or of reverſing his Childrens Marriage, 
when not defecti ve in any thing but his Con- 
ſent : provided (till that they are willing imme. 
diately to leave his Houſe ; for it would be un- 

reaſonable to bring a Perſon to live under his 

Eye whom he profeſſeth to diſlike(s). Yet 


if a Father fee his Authority {lighted by his 


Children, without very ſufficient Ground; for 


their Non-compliance (2), he may, as a Puniſh, 


ment of that Neglect, exclude them 
preſent Benefits and all future Expe&ations( 
What Rights thoſe Fathers of familie! who 
live not in a ſeparate Condition, but under 
ſome Common-wealth do in this reſpect enſo 
muſt be diſcover'd by the Cuſtoms and Coult, 
tutions of different Nations. Amonglt the 7. 
poneſe, — are entirely directed by the 
Parents, or, if they are dead, by the next Re. 
lations (x). And in Peru, under the ancien: 
Government of the Tucat, all Matrimony eq. 
gaged in, without the Parents Approbation 
was declared null, and the Children illegii 
mate (). This, in general, is certain, that 
as the Laws of a particular Country may pro- 
nounce a Contract invalid, either becauſe de. 
feQive in Form, or becauſe tranſacted between 
Perſons to whom ſuch particular Agreements 
are prohibited; they may, in like manner, (ul. 
pend the Validity of Marriage on the Conſent 
of the Parents; ſo that if deſtitute of this ne. 
ceſſary Condition, it ſhall paſs in Civil Eſtima. 
tion * null and — (2). For the 
Agreement of the Parties to cohabit like Man 
and Wife, can no more render Matrimony good, 
when contrary to Law, than the Bargain of 2 
Minor and the delivery Conſequent upon it, 
both undertaken without his Guardian's Influ- 
ence, can effectually and irrevocably paſs aua 
his Eſtate. Tho' Parents are to be admoniſh' 
that when the Government allows them ſo high 
a Prerogative , they ſhould be very cautious 


and 5 merciful in putting it in Execu- 


tion (4 


— 


\ 
(p) Non æquum eſt pugnare, pater cui tradidit ipſe, 
Ipſe pater cum matre, quibus parere neceſſe eſt: 
irginitas non tots tua eſt: ex parte parent um eff, 
Tertia pars matri data, pars data tertia patri ; 
Tertia ſola tua eſt: noli pugnare duobus , 
Qi genero ſua jura ſimul cum dote dederunt. Cuullus, 


Thus Hermione molt dutifully ſpeaks in Euripides ( Andromach. ) 


My 
His Judgment 


guides 


Twould be Rebellion to reſiſt thoſe Arms 

On which Your Parents have bettow'd Y our Charms. 
Your 5 is not all Your own, : 
A third each Parent claims, a third alone 

Remains to You; torbear with Two to fight, 

Who, in their Portion, give the Son their Right. 


i my Father's Care, 
Choice. 


And Xenophon tells us, that Cyrus would by no means engage in Nuptial Affairs without the Conſent of his Parents. (d) Declan. 156- 


(r) Varen. Deſcript. Ja c. 12. Add. 
n. Deſc 1751 N 


4 Cu) Vid. Leg. 
| (y ) De la Vega, L. 6 c. 35 
Grot. J. 2. 6.5. 4. 10. 


ifogoth. J. 1. Fit. 2. 8. Le 


bs Ls 


tur. Sicul. { 3. tit. 21. ] Geneſ XX 


VI. 34. 35. (t) Vi. l. 11 Hi. De 


, undion. tit. 12. c. 5. ( x) Varen. Deſcript. Japon c. 12. 
1 L. 7. D. ad. L. Jul. De Adulter. ty ) aal bee. 


CHAP. 


ITI. 


Of Deſpotical Power, or the Authority of the Maſter over li 
Servant. 5 


As the Husband and Wife (whence pro- 

"A ceeds the common Off. ſpring) make the 
principal Parts of a Family, 2 Servants come 
In for inferior, ſecondary Members, to bear the 
Burthen of common Labour and Buſineſs. Now 
theſe being uſually treated in a way of ſeyerer 


* 


dulgent Sway. Yet we are perſwa 


Diſcipline, give Occaſion to the forming of & 
new Species of Government on their account; 
different from that which is exercis d ov! 
Children, who demand a milder and more in- 
ded, that 


neither this Society, between Maſter and Ser. 


vants, 
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vants, can claim the Name of a Common- 
wealth or Civil State, as Mr. Hobbes is inclin'd 
io call it: not only becauſe it generally conſiſts 
of ſewer Perſons than are neceſſary for mutual 
preſervation, in a Condition of Natural Li. 
berty (b); but likewiſe becauſe a Maſter fur- 
niſheth himſelf with Servants, not ſo much 
for the Sake of Reciprocal Defence, as that 
by, means of their Labour, he may, 1n a more 
ample and more convenient manner diſcharge 
his Domeſtick Affairs. 

II. As to the Original of this kind of So- 
ciety, we muſt, in the firſt place, diſcard that 
cd Opinion , which makes Nature her ſelf to 
have actually eſtabliſh'd the Relation of Maſter 
and Servant amongſt Men. It is true, we dif- 
cover a ſtrange Variety of Parts and Capacities. 
| Togive one Inſtance for all; we obſerve ſome 
perſons of ſo quick and piercing Sagacity, as 
10 be able always to apprehend their own In- 
tereſt and Benefit, and, at the ſame time, of 
ſuch Vigilancy as to proſecute their Affairs, by 
their own free Motion, without the Admoni- 
tion or Compulſion of others. Some, again, are 
of ſo heavy Diſpolitions as not to ſee their own 
Advantage, any farther than they are guided ; 
being much fitter for the Labours of the Body 
than the Employments of the Brain; and far- 
ther, ſo given over to Supineneſs and Sloth, as 
unleſs they are forced and dragg'd to Applica- 
tion, they can manage no Concern wi tole- 
Table Care; nor ſo much as Save or Spend, by 
the Direction of their own Judgment. The 
latter Kind are thoſe whom Ariſtotle calls 
Slaves by Nature; not that Nature, by her own 
immediate Act, ſets them in ſuch a Condition 
of Bondage, without any Human Deed or Co- 
yenant intervening ; but becauſe by forming 
them with fo much Diſadvantage in their 
Frame, ſhe hath rendred it more convenient 
for them to live under abſolute Subjection and 
Controul, than to undertake the Government 
of their own Proceedings. It was a Saying of 
eefilaus, that The Aſiaticks were the worſt of 
Free. men and the beſt of Slaves which 1 
turn d upon the Emperour Domitian, when he 
obſery d, that There was never a better Servant, 
and never a worſe Maſter (c). 


III. Flornins, in his firſt Book De Ciuitate, 


Jars upon the old String, in contradicting the 
yn Opinion of the Lawyers, who derive 
' * * of Servitude from the Lau of Na- 
zt. He ſays, The Manner only of this In. 
- itution is to be referr'd to the Practice of 
Mankind; a Cuſtom having pre vail'd amongſt 
a moſt People to impoſe ſuch a Condition upon 
f their Captives in War. But we ſhould always 
; diſtinguiſh the Cauſe of the Society from the 
4 Cauſe of the Svereiguiy; the latter not bein 
deducible from Cuſtom, nor from the Law of 
„Nations, but being eſtabliſh'd by GOD him- 
ſelf. For ſince all Victory is from G O D, and 


1 


* by his Providence the Conquerour gets into 
© his Hands the Perſon of the Enemy, it follows, 
*that the Life of the Captive might imme- 
*diately be taken away: But fince Humanity 
would ſcarce have {uffer'd, that the Victor 
© ſhould always exerciſe this Rigour on an un- 
*arm'd and ſuppliant Perſon, it was thought 
convenient to forbear Execution and to retain 
© his Power over the Priſoner, who might thus 
© be of good Uſe in the Affairs of 1 But 
indeed, as the Occafion of Mens engaging in 
War was ever partly their own: Defence, and 
partly the Vindication of their Rights ; ſo upon 
their obtaining the Victory, when they 
thought good to ſpare the Lives of the con- 

uerd, it was at their Pleaſure, either to put 
them 1n a State of Slavery, or only to keep 
them in Hold till ſuch time, as by Ranſom or 
Compact they ſhould be deliver'd. All which 
Privileges and Proceedings, together with the 
Authority over Perſons thus brought into Sub- 
jection, were not immediately appointed by 
GOD himſelf, but were approved by Him upon 
Human Inſtitution, Nor 1s that Aa true, 


The Victor ſtill retains that Power of Life 


© and Death over the Captive, which he once 
procured; and conſequently, his Right is the 
© ſame, before he receives him into Fealty and 
© Service, and after he governs him as a Part 
© of his Family. For theſe are quite different 
things. The conquering Party , may by the 
Right of War, diſpoſe how he pleaſeth of his 


Priſoner, either kill him or ſave him; but this 


was never before term'd the Power of Life and 
Death ; which denotes a lawful Authority of 
inflicting Capital Puniſhment, in caſe of an an- 
tecedent Crime. Laſtly ; what the ſame Au- 


' thor Jays down, That all Sovereignty, of 


© what kind ſoever, imports a Power over the 
Life of the Subject, and therefore we muſt 
© not ſeek for Diſtinctions in the Power it ſelf, 
© but in the Exerciſe of the Power, and by 
©Conſequence, the Authority of the Husband © 
© over the Wife, of the Father over the Chil- 
© dren, of the Prince over the People is one 
and the ſame with that of the Maſter over 
© the Servant; except that the ways of Treat. 
© ment are more kind, and gentle in the former 
© Inſtances than in the laſt: is an Argument, 
that we can by no means prevail on our ſelves 
to allow. . 

VI. In our Judgment, the Origine of 
vitude ought thus to be traced out. In the 
early Ages of the World, when Men began to 
quit their primitive Plainneſs and Simplicity, 
to cultivate the Method of Living and to en- 
large their Fortunes and Poſſeſſions, it is ve 
likely the wiſer and richer Sort invited thoſe 
of leſs Parts and leſs Wealth to aſſiſt them in 
their Buſineſs, for Hire. Afterwards, when 
both Parties found their Benefit in this way of 
proceeding , the meaner Tribe were, by De- 


1 n 
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— 


(b) Na. Geneſ' xxx l. 7, &. XXIV, 30. | 
Q _ 


(e) Tait. Ann. VL | 
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prees, perſwaded to join themſelves perpetual 
em 


ers to the Families of the Greater; under 


theſe Conditions, that the latter ſhould engage 
to ſupply Food and all Conveniences of Living, 
and the former ſhould bind themſelves to un- 
dertake all proper Labours and Employments ; 
as their Patrons ſhould direct. So that the 
firſt Riſe of Servitude is owing to the volun- 
tary Conſent of the poorer and more helpleſs 
Perſons , and is founded upon that common 
Form of Contract, Do, ut ſacias; I promiſe to 
give Ton conſtant Suſtenance , upon Condition You 
i me with Tour conſtant Work. What Power 
Natare allows a Maſter over Servants, of this 
kind, may be eaſily diſcover'd from the Ends of 
forming ſuch a Society. He may enjoin them 
what Task he pleaſeth, in Proportion to their 
Strength and Skill. He may likewiſe correct 
their Sluggiſhneſs, by ſuch Methods of Seve- 
rity as are molt likely to prevail on their par- 
ticular Diſpoſitions ; tho' he cannot, on this 
Score, proceed to Capital Puniſhments : ſo that 
the higheſt Degree of Penalty he can infli on 
their Idleneſs, is, to expel the lazy Drones from 
his Family, and leave them to their own Beg- 
garly Condition. Nor doth it appear, that he 
can tranſmit them to another Maſter, without 
their Conſent : they being really in the Capa- 
city of Perpetual Mercenaries, or Hirelings , 
working for the Advantage of Him that em- 
_ them, whilſt continuing in that State, 
t not at his Diſpoſal when obliged to leave it. 
Laſtly, If Perſons, in this limited Order of 
Servitude, commit any grievous Offence a- 
gainſt the Members of another Family, their 
Maſter cannot, even on this account, proceed 
to take away their Life. Yet leſt he ſhould en- 
gage himſelf in Quarrels, by defending their 
njuries and Crimes, he is allow'd, or rather 
he is oblig'd te expel them his Houſe; which 
is a kind of delivering them up to Puniſhment. 
But if they prove guilty of any heinous 
Practice againſt the Maſter himſelf, and his 
Family, he may then juſtly kill them: yet not 
by Vertue of his Sovereignty, but as Eue mies, 
by the Right of War (4). | 

And according to theſe Meaſures the Con- 
dition of Servants and the Power of Maſters 
are, for the moſt part, deſcribed in the Old 
Teſtament (e). 

V. The Convenience of diſcharging inferior 
Offices and Labours, by the Hands of Others (), 
being thus found out; in ſucceeding times, 
when Wars grew frequent in the World, it 
paſs'd, by Degrees, into a Cuſtom to indulge 
Capti ves with Life and Corporal Liberty, upon 
Condition that they ſhould yield perpetual 
Service to the Conquerour (g). Thus Dio. 


dorus Siculus (h) reports of the ancient Hen. 
tian King Seſeſtris, that he perform id all his 
publick Works by the Help of Captives; fixin 
this Inſcription on the Temples which he 
built, None of the Nattves have here empliy d 
their Labour. Now theſe Slaves of War wer: 
of Courſe, treated with ſeverer Diſeipli ; 
being ſuppoſed ſtill ro retain ſome Sparks of 
Hoſtile Hatred. Beſides, an Act of Cruelty 


was judg'd ſomewhat excuſable, when pragiiq 


upon thoſe who had formerly made an open 
Attempt on the Life and Fortune of their 
reſent Maſter; and the Licenſe in this Point 
1mprov'd fo far, that it was eſteem'd a harmleſs 
Matter to kill them, either in Violence of 
Paſſion, or upon committing any Offence (i) 
This Privilege being once introduced, was ex. 
tended, tho upon leſs Pretence, to the Children 
of the Vaſſals; and to their Slaves, if they 
happen'd themſelves to be Znferior Mafters. 
Yet, in ſome Common wealths, it was quite 
taken off by publick Decrees, and in others 
very much abridg'd and reitrain'd. The primi- 
tive Inſtitution, therefore, of Servitude was 
not founded on War, but on voluntary Con- 
ſent; tho' the Chance of War . ſupplied Oc. 
caſion, not only to the increaſing the Num. 
ber of Slaves, but to the rendring their Con- 
dition more hard and grievous ( ). | 
VI. Let us fee how Mr. Zebbes (I) derives the 
Sovereignty of Maſters, and the Subjection of 
Servants, from his Sate of Har. And, hilt, 
we muſt diſcard that fundamental Error of his, 
that from the Condition of Nature, which he 
calls a War of every Man upon every Man, 
there can reſult to any Perſon a Right of inva- 
ding Another, and of reducing him into Servi- 
rude upon gaining the Victory. Yet thus much 
1s Senſe ; that as, by the Right of War, an 
Enemy may fairly be kill'd ; ſo the Conquerour 
may, if he pleaſeth, give him his Life, upon 
his Promiſe of perpetual Service. In which 
Contract and Compoſition, the Good which 
the Vanquiſh'd receives is the Security of his 
Life, which, by the Right of War, might have 
been taken away; and the Good which he en- 
gages to bring to the Victor, is his Service and 
Obedience, and thoſe, as far as poſlible, Ab- 
ſolute. For he that obligeth himſelf to per- 
form the Commands of Another, before he 
knows the Particulars, is bound, without any 
Limitation or Exception, to do all that the 
other Party ſhall enjoin. Tho the Law ol 
Humanity affords ſome Relief and Temper to 
this rigorous Juitice (). 
Farther, Mr. Hobbes rightly obſerves, that 
not every Captive, in War, 1s thus ſuppoſed 
to covenant with the Conquerour. For ſome 


() Yer after another Manner than the Old Germans, who kill d their Slaves, as Tacitus - ys, Not out of Diſcipline and Severit)» 


but pure Heat of Paſſion. 
8 (Polir. 3.) calls a Servant, © 165 
Pleny's, that The 


(e) Exod. XXI. 2. &c. Levit. XXV. 39. &c. Denteron. XV 


. 12. &c. $irac XXIII. 25. &c. 


, Opyere wes l. ) As to the Original of this Coſtam, dis an Aſſerrion, of 
eaemonians invented Seryitude ; (J. 7. c. 56. act 


cannot be admitted except in one of theſe rwo Senſes, either 


that they were the firſt in Greece who introduced this . or they made, Slaves of their Country- wen the Gree: an, 2 
Cc 


as ot the Bari ari ant, when taken in War. The former 


h) L. 5 Busbeq. Eoiſt 
(H) 1. c. 55. . 0 
(k ) Add. Bakr. ad Griot. J. 2. "x fun 


Wen | is favour d by that place of Herodotus ( Erate, ) where ſpeaking ot 
, its bang ſeiz d by the Pelaſgians, he adds, Neither they nor any other 
Add. | i Richer De Moribus 


(1) De Give, 6.8, 


the Grecians had then Slaves. 
4 (i) A. Grot. J. 3. c. . . 


do 


Orient. 101. 
em) Ha. Grot. J 3. 1. 


- 
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„ 


Jo not obtain an abſolute Grant of Life, but a 
temporary Reprie ve to ceaſe at the Conque- 
rour's Pleaſure: which was the Caſe of thoſe 
whom the Romans preſerv'd to adorn their 
Triumphs, and to entertain their Amphi-The- 
atres. Nor is ſo much Truſt and Credit given 
to every Captive, as that his Maſter ſhould ven- 
tare to leave him ſuch a Degree of Natura. 
Literty as might enable him, were he ſo incli- 
ned, either to run away, or to refuſe working, 
or to attempt any Miſchief or Damage again 
the Family. Such a One therefore pertorms 
Service," not upon account of mutual Faith and 
Contract, or by Virtue of a Moral Tye, but 
apon meer Force, like Brute Creatures; being 
in Fetters or under cloſe Confinement. 
The Obligation therefore of a Slave of War, 
towards his Malter, doth not ſpring from the 
bare ſaving his Life, or deferring his Death; 
but is built on his Exemption from Chains and 
Impriſonment. By this Act the Maſter ex- 
reſſeth ſo much Confidence in him, as to leave 
im poſſeſs d of Corporal Liberty; by which 
means, if no Mora / Bonds and Engagements had 
G'd between them, the State of War would 
fal continue; and the Slave might not only 
make his Eſcape, but _ fairly {lay his 
Preſerver. From all which it is clear, that 
there's a great Difference between thoſe Slaves 
who are ſecured in Priſons, Work-houſes, and 
the like; and choſe who are tied by Covenant 
to their Maſter : the former ſerving not out of 
Duty, but to avoid Puniſhment ; and conſe- 
uently, not acting againſt the Law of Nature, 
ſhould they either run off, or aſſault their 
Maſter's Life. For to hold a Perſon in Chains 
or Durance is a Sign, that we do not think him 
ſultictently enſured to us by any Obligation, or 
Meral Reſtraint. | | | 
Yer that Aſſertion of Mr. Hobbes cannot 
paſs for Truth, that The Maſter hath altogether 
the ſame "Right over the Slave , whom he thus 
keeps in Bonds , and him whom he holds only by 
Articles ; in as much as bis Right over both 1s 
2 For that kind of Hoſtile Privilege 
which the Victor reſerves to himſelf over his 
Priſoner, is a different thing from his proper 
Sovereignty: ſince, by means of the former, the 
Captive may, at any time, be deprived of his 
Life, under Pretence of the State of War, from 
whichheſeemstobe not yet perfectly exe mpted. 
Whereas the higheſt Degree of Sovereign 
Rule or Dominion, doth not directly include a 
Right over the Life of the Subject, except on 
- 523 1 
But altho' Dominion, which is properl 
Right of governing Another's 1 Beg 
hen eftabliſh'd with the free Conſent of the 
ect, cannot, regularly, be transferr'd with- 
out his good liking; Men having ufually pe- 
reaſons why they chuſe to jubmit to this 


1— 


leaſt Good towards his Vaſſal, he did it 


Perſon rather than to any beſides; yet in thoſe 
kinds of Dominion which are grounded upon 
Force, it hath been ever judg d allowable for 
the Sovereign to alienate them by his own 
ſole Will and Act. Let ſo long as the Subjects 
enjoy any Remains of Liberty, we cannot in 
ſtrictneſs ſay, that the Men themſelves are 
thus alienated or made over, but only the Right 
of governing them, as being join'd with ſome 
Uſe or Advantage. Every Sovereign may in- 
deed, as Mr. Hiöber remarks, ſay of his Sub- 


ject hic meus eſt, this Man is my Property ; yet 
*tis in a quite different Senſe that we call a 


Thing our own. For, by the former Expreſſion, 
I mean no more, than that I and none elſe have 
the Right of governing ſuch a Perſon; yet ſo 
as to be my felt under ſome kind of Obligation 
to him, and not impower'd to exerciſe that 
Right upon him in an unlimited abſolute man- 
ner. But, on the other fide, the Property I 
claim over a Thing, implies a Righvol's vag 
ſpoiling, and conſuming it to procure my Ad- 
vantage, or to ſatisfy my Pleaſure; ſo that 
what way ſoever I diſpoſe of it, to ſay it was 
own ſhall be a ſufficient F.xcule. | 
confeſs'd, that altho' the Law of Humanit 
doth by no means allow us to extinguiſh 
Marks of primitive Equality 1n a Slave, who, 
whatever he may have formerly deſign d, is 
now in a Condition of Peace and Kindneſs 
with us, ſo as to uſe him in the ſame manner 
as @ Beaſt or Inanimate Creature , towards 
whih we cannot ſtand under any Engagement; 
et the barbarous Cruelty of many Nations 
hath proceeded ſo far, as to reckon their S/aves 
in the Number of their Goods and Poſſeſſions, 
and to treat them not in a way of Sovereignty, 
but of arbitrary Violence; calling them heir 
own in the ſame Senſe as their Cattel (u). A- 
mongſt theſe People, if a Maſter perform d — 
r 
for his own ſake, leſt he ſhould ſuffer by loſing 
him: and the poor Wretch was Pitied only 
upon account of his Price (o). But all this 
is not enough to prove what Mr. Hobbes affirms, 
that Whatever the Slave 1 before his en- 
tring on that Condition, doth then fall to his 
Maſter : which can be admitted only in this qua- 
lified Senſe , that as much as the Slave was, le- 
fore his Captivity , able to get by bis Work, ſo 
much his Maſter 4 now claim, and oblige bim 
to make good, When a Man voluntarily en- 
gageth in Servitude, he may, indeed, deliver 
up his little poſſeſſions as well as himſelf into 
his Maſter's Power. But there is no conſtant 
Neceſſity of thus proceeding. And as for 
thoſe Perſons who, in ancient times, fold them. 
ſelves into Slavery, it is probable, that the 


retain'd not only the Price given, but likewi 


their former Goods, at leaſt, in the manner of 
their Peculium ; ſo as 10 baue themſelves the 


% Thus in ennie ( Dectam. 6. ) the 
ſon N, Mer um perdidi, I have 72 
'hemſeloes. / 60. B. De Furtis. if my fol Serv 


Fugitiv. 


2 


Man, that by the Chance of War had been made a Cap'ive and Slave, had rea- 
in the Raman Liv, 


Renagare Slaves are faid furmm ſui facere, to fleal awny 
(o) Add, Dio. Chryſoſt. Orat. 13. M _ 


2 Pro. 


2 


It muſt be 
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Propriety and (Management of them , tbo their 
Ma ers had che Advantage ; or elſe that 
they ſurrendred them up to their Children or 
aged Parents, whom before they were obliged 
to maintain. Tho', indeed the euiſb Doctors 
held it unlawful for a Man to fell himſelf, ex. 
cept under Danger of ſtarving ( p). Amongſt 
the Romans, it was a known Trick with Sharp- 
ers to ſuffer themſelves to be ſold, for the 
ſake of going Sharers in the Price: and for 
their Puniſhment they were condemn'd to real 
Servitude. The Sham was this; Caius, ſuppoſe, 
pretended Sius to be his Slave, and accordingly 
jog him to Sale, tho' indeed a Freeman : 

eius, being, upon Bargain, to receive a 

art of the Gaia, — to the — 

ut the Man being once paſs'd off to the 
Cuſtomer, and the Price deliver d; a third Per- 
ſon was ſuborn'd to claim S ius in the Court as 
a Free- man, by preferring an Action againſt the 
Purchaſer ; who, (Cazzs being, in the mean 
time, ſlipt out of the way,) was thus doubly 
gull'd of his Money, and of his Man (1) 

If a Man be compell'd to Servitude, by the 
Right and Courſe of War, the Goods which 
are taken with him ſhall be the Victor's. But 
thoſe which are not taken with him ſhall be as 
if he were naturally dead: at leaſt till ſuch 
time as he recovers his r Thus much 
is molt certain, that what the Slave gets during 
his Servitude, he gets for his Maſter. For to 
whom any Perſon fully belongs, to him ſhall 
belong whatever that Perſon can procure or 
produce. And in this Senſe Mr. Zobbes ſays 
truly enough, that 7he Slave hath nothmg which 
be can retain as his own, in Prejudice 10 bis 
| Maſter's Title. Yer what his Maſter peculiarly 
aſſigus or allows him for Management or Uſe, 
he may keep and defend againſt his Fellow- 
Servants; as Victuals, Cloaths, Lodgings , 
Fails and the like. 

VIII. When the ſame Author adds, that 
Sleve cannot be injured, the Words are not fit to 
be receiv'd without much favourable Allow. 
ance; large Abatements and Limitations. The 
Argument which he makes uſe of, 7he Slave 
havine ſubjefted his Will to the Will of bis 
Maſter, whatever the latter does, is done with 
the Will of the former , and therefore can be no 
Injury to bim; only proves thus much, that 
the Slave ought not to complain, whatever 
Work 1s enjoin'd him by his Maſter, provided 
it lie within the Compals of his Strength, tho 


never fo contrary to his Inclination : 1 

than a Subject can pretend he is ß 8 
with, when an Abſolute Prince doth not 0 
nage things to his good liking. That this $1, 
jectian of Wilf amounts to nothing more, u. 
will elſewhere fully evince. In other Matte 
who will deny but that it is an Injury to 2 
Slave, to ſet him a Labour above his Adili 
to beat him for not performing ſuch an 0 
poſſible Task, or to deny him neceſſary Fogg 605 
The Jews were fo Inhuman, as to think rudy 
ſelves not obliged to furniſh a Gentile Slave 
with Cloaths or Victuals, tho', at the fame 
time, they exacted from him the hardeſt Set. 
vices, with all imaginable Cruelty ( 5), The 
reaſon of this barbarons Rigour might robably 
be, becauſe they had themſelves fuffer'd the 
like Treatment in Egypt (t). And as for that 
Command in Leviticus XXV. 43. prohibiting 
Severity, they confined it 10 Perſons of their 
own Nation. The Romans in their Cuſtoms 
and Laws, as to the Point of Food, expreſs d 
more Kindneſs (). It was a noted Saying of 
Cato's, that To el with Servants abiut 
their Bellies looks ſcaudalonſly mean (x) Yer, 
in other reſpects, the Roman Maſters were re. 
markably unmerciful. As 1a ſelling their 
Slaves, when grown aged and unfit to work ; 
a Practice which Patch 2 juſtly cenſures, 
upon this Argument, that 77 is Mutual for 
Men to expreſs fome kind of Clemency and He. 
neficence, even to Brute Creatures, which have 
undergone Labours for our Advantage (3). 
On the whole, Ariſlorlès reaſoning will ever 
hold good: Me owe, ſays he, ſome Frimdfby 
even to a Slave ; not as he ſtands in that Relalim, 
but on the account of bis being a Man. Since 
there is a common Right, which each Perſon may 
claim in regard to every other Perſon, with whom 
he is capable of partaking in Laws or Cue. 
nants (4). - 

As the other Rights of Fathers of Families, 
hath: been moderated and retrench'd by Na. 
tional Conſtitutions, ſo it hath happened to 
this Authority over their Slaves; which, in 
different Countries, we find more or leſs fe. 
ſtrain d. But where it remains abſolute and 
unlimited, we muſt ſuppoſe it not to have been 
thus appointed by Crvi/ Ordinances , but to 
have been paſs d by, and left as it formerly 
ſtood before the Erection of Common. wealths. 
Vet it is obſervable, that the Laws of ſome 
States do encourage the Cruelty of Maſters, and 


< I Selden. I. 6. . . (% We have an loftance of this Trick in Plentss. Perl. AB. V. S. 4. & 9. (l) Nene 
175 3. makes it to the juſt Uſe of Servants, that be neither broken by Labour , nor by Want (8 ) Vid. Seder: 
J. VI. . 8 (t) EN. V. 13.14 (u) Nd. I 2. 5.2. } 2. B. De his qui ſui vel alio jur a 
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Wich ſcanty Meaſure ſhrinks his Servants Gate. 


Decree of Claudius, which Seren mentions ( c. 25.) When certain Perſans bad expoſed Fheir fickly nd 
| of providing for their Cure; be ordered all theſe who 


ers, if they ha d to recover : at the [ame time enacting, that ſuch f 
CO ITY Slaves, than thus to dil . Ae Al be bell ? of Mart We meet rhe Accout nt 
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im poſe greater Hardſhips, on the Slaves, than 
N. of Nature permits ta, under the moſt 
abſolute Command. We have a famous In- 
ſunce of this, in the Roman Cuſtom, of drag- 
ing the whole Family to Puniſhment , when 
the Maſter happen'd to be kill'd : which 
in Tacitus (b) endeavours to defend, by 
Arguments drawn from Uſe and Convenience. 
The Emperour Arian, in ſome Meaſure, leſſen d 
this Severity , by 3 , that upon ſuch a 
Misfortune, not all the Slaves ſhould be ar- 
raign'd for Murther, but thoſe only who were 
ſo near in the Houſe as to be able to hear and 
rehend the Miſchief (c). 


' two Points of Enquiry, whether it neceſſarily 


follows the Mother ? And whether it aſſumes 


the ſame Condition of Servitude? As to the 
former Queſtion, it is a Rule in the Romer 


Beaſts, that Partus ſequitur ventrem (d), The 
Birth goes along with the Bearer. This Gro- 
tins (e) judgeth not to be altogether con- 
ſonant to the Law of Nature, in cafe the Fa- 
ther can, by ſufficient Tokens, be diſcover d. 
© For, ſays he, ſince we may obſerve, even in 
© ne Brute Creatures, that the Sire, as well as 
©the Dam, expreſſeth a Care for the Young; 
© we may hence infer, that both have an equal 
«Intereſt in their common Iſſue : and there- 
fore if the Municipal Laws are ſilent in 
this Point, the Father's Claim is as good as 
*the Mother's (FJ. But we do not think this 
Argument of any Force; having before made 
out, chat the original Right over the Child is 
in the Mother; and only trans ſerr d to the Fa- 
ther, according to the Tenour of che Matri- 
monial Covenant. | 

As for the other Difficulty ; ſince, in a Con- 
dition of perfect Slavery, not only the Works 
but the Perſons belong to the Maſter, their 
Children . at rig Wy poder his TR 
as every t e which they produce (g). 
Lo * the Maid's Maſter ſhould have a 
better Title, in the Caſe, than the Man s, 
there are ſeveral Reaſons to be given. As firſt, 
. conſidering the Life and Familiarity of Slaves, 
to point out the true Father might prove a 
Matter of Difficulty (5). in, the Mother 
16, on account of = Burthtn, rendred tor 
time unfit to perform her uſual Work; 
and conſequently brings a Loſs and Prejudice 
to her Maſler, whi ongat thus to be repair'd. 
To which we may add the common Maxim, 


the Soil. If the Maſter himſelf bave Icſue by 
his Female Slave, the Condition of it ſhall be 
ſuch, as either his Pleaſure or the Laws of the 


Country ſhall determine. 


And by them hke. 


wiſe Judgment is to be paſs'd on a Child, which 
was Conceiv'd by the Mother, whilſt in a State 
of Servility, but Born after ſhe had obtain d 
her Freedom; or vice verſa, Tho' Humanity 
ever inclines to the favourable ſide, and de- 

clares for the Child's Liberty (2). | 


It is eaſy to ſhew , that 


the Maſler doth no 


Injury to his Slave's OtE-ſpring, by dooming it 
to the ſame Subjection. For ſince the Mother 
* | of * 2 tis impoſſible ſhe 
t the OF ſprim of Slaves there are ſhould maintain the Child, but with her 
— Hera Maſter's Goods. And in as much as the 
Maſter is obliged to furniſh fuch an Infant 
with Food, and other Neceſſaries, long beto1 
he is capable of making any Requital for h 
Laws, which holds of Slaves as well as of Labour, and ſince, when he firſt begins 
work, his Pains are ſcarce equivaleng to his 
daily Maintenance, he cannot eſcape Servitude, 
unleſs by the Maſter's particular Diſpenſation. 
And this Reaſon will hold, not only whillt he 


is ſuppoled to continue, 
Maſters 


as it were, in the 


s Debt, but ever after; becauſe the Con- 


dition, on which the Maſter firſt undertook to 
keep him, was, that he ſhould perform perpe- 
tual Service: and, to this Condition, he as pre- 
ſumed to have yeilded a tacit Conſent; efpeci- 
ally if it be conſider'd, that his very Birth is 
owing to his Maſter s Favour; who, by the 
Right of War, might have put his Parents to 
death. And as for that Natural Freedoms, with 
which all Men are in Common inveſted, it theft 
only takes place, when no Act or Agreement, 
of our ſelves or others hath rendred us ob- 
noxious ta a State of Inferiority. W 
And thus we ſeem to have cleacly ſlated the 
Caſe of Children, born to perſed? Slaves, ſuch 
as were Captives in War, and thence redueed 
to this Condition. As for thoſe of the other 
Kind, who engage themſelves in Servitude b 
their own free Motion; af there be no expre 
Law or Covenant to the contrary, Equity and 


common Favour incline 


to this Reſolution 


concerning them; that the Food of their fu- 
ture Iſſue is contain'd or implied in their own 
Maintenance , which their Maſter owes them as 
a Juſt Debt: and conſequently their Children 
are not involv'din a —— of Slavery (#). <\ 


X. Let us, in the next 


examin what 


Inconveniences do attend a State of 


Seruitade , which, in 


e Opinion of moſt 


that Things planted belong to the Proprietor of People, paſſeth for the greateſt Miſery incident 
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to Mankind , and ſuch as one ought rather to 
dye than endure (4). The full Sum and No- 
tion, then, of Perſonal Servitude amounts to 
this; that a Man, for the Sake of Food, and 
the other Neceſſaries of Life, ſhall lie under 
an Obligation to perpetual Labour : which if 
taken in its true Natural Extent, abſtracted 
from the barbarous Cruelty of ſome Maſters, 
and the unreaſonable Rigour of ſome Laws, 
doth not imply any extravagant Degree of 
Hardſhip and Severity. For that perpetual 
Obligation is well requited by a perpetual Cer- 
tainty of Maintenance, for which thoſe, who 
work by the Hire, are often at a Loſs, either 
through want ol Buſineſs, or willful Idleneſs (n. 
Some have thought, and not altogether with- 
out reaſon , that the Prohibition of Slavery, 
amongſt Chriſtians, hath chiefly occaſion d that 
Flood of thieving Vagrants and ſturdy Beggars, 
which is uſually complain'd of. Tho' there 
are Hates which have, in a great meaſure, put 
a Stop to this Nuiſance by erecting publick 
Work-Houſes, and compelling lazy Raſcals to 
a Life of Honeſty and Indultry ( "0 
Mr. Hobbes, in his Book De Cive (o), ſtating the 
Difference between Liberty and Servitude, ex- 
preſſeth himſelf to this Purpoſe. Liberty is 
nothing elſe but the Abſence of all Impedi- 
© ments of Motion. Thoſe Impediments may 
© beeither Natural and External, or Moral and 
© Arbitrary. With regard to the former Kind, 
„Things are ſaid to be more or leſs Free, as 
© they have more or leſs Space to move in; as 
4 Man in a wide Priſon is more at Liberty, 
than Another under cloſe Confinement. And 
thus a Perſon may be Free to proceed one 
© way, and not Free to proceed another: as 
© when a Traveller is hindred, by Hedges and 
© Mounds, from diverting out of the Road into 
© the Corn-ficlds or Vineyards. This Species 
© of Liberty may be — Phy/ical, or Corporal ; 
©1n which Senſe all Servants and Subjects are 
Free, who do not ſuffer Bonds or Impriſon- 
© ment, Moral Impediments do not abſo/utely 
© hinder Motion but by Accident ; that is, by 
© our intervening Choice, whilſt we judge it 
© better for. us to abſtain from ſuch a Motion, 
than to perform it. Thus a Paſſenger in a 
© Ship is not reſtrain'd from throwing himſelf 
© headlong into the Sea, yet, if he be in his 
„ © Senſes, he'll think a ſafe Cabbin referable to 
-© a Leap amongſt the Waves. In like manner, 
© whatever Penalties are denounc'd againſt any 
Action, a Man, that fears not the Danger, 
©ſticks not to break the Command. And thi 


dis that intrinſick Liberty of the ill, inſe. 
* parable from it, which Slaves no leſs than all 


* other kind of Subjects enjoy. We muſt ſearch + 


© therefore elſewhere to diſcover a Difference. 
And firſt, altho' ſcarce any Maſter is ſo levete 
*as to hinder his Servant from doing thoſe 
© things, which are neceſſary for the Preſeryz. 


tion of his Life and Health, which are the 


© chief Objects and Purſuits of Human Care: 
Cyet Free-men are, for the molt part, alloy'd 
to provide for themſelves, in theſe reſpectz 
with more Plenty and more Eaſe, than Per. 
© ſons of that low precarious Condition, whoſe 
© Conſtitution often ſuffers by their hard Fare 


© and unreaſonable Labour (p). Again, Free. 
© men do in this ſhew their eminent Advantage 


© above Slaves, that they are admitted to the 
more honourable Offices in Families and 
* Common-wealths ; and that they poſſeſs Su. 
© perfluities in a far larger Meaſure. Both 
which Privileges are wonderfully pleaſing, to 
Men of lofty Spirits and Deſigns. For the 
Trouble of Buſineſs is ſoften'd and ſweeten d 
© by the Honour and Credit of an Employment; 
and to ſwim in Aﬀuence is ever eſteemd 2 


© moſt valuable Happineſs ; as well becauſe we 
ſeem, by this means, to be well provided for 


© againſt all future Accidents and Occaſions ; as 
© becauſe our Life will thus paſs the more 
© \moothly, and we ſhall have larger Ability of 
© doing Kindneſſes, and gaining a numerous 
© Party by our Benefactions. But the main 
Diſtinction of all is this, that Free Subjects are 
only engaged to obey the Supreme Power and 
the Aves». Laws of the State, and fearing no 
Puniſhment but what is by them particularly 
denounced, in all other things they follow their 
own Fancy with full Delight and Satis faction. 
But Slaves are obnoxious to the private Com- 
mands, and to the coercive Power of their 
Fellow-ſubje&, and are compell'd to bear his 
Humour, tho' the moſt ſroward or 1mperious; 
which is the greateſt Hardſhip by reaſon of 
their near Abode, and frequent Intercourſe 
with cheit Maſter. And to render their Bon- 
dage ſti} more grievous, the publick Laws do 
ſeldom afford them Relief againſt their Maſter, 
unleſs in Caſes of moſt barbarous Severity and 
Cruelty. The more ſoft and gentle a Mans 
Nature is, the more muſt he be afflicled under 


theſe uneaſy Circumſtances (7). We may add, 


that the Yoak of Servitude is much the more 
galling on account of Human Pride; which 
encourages every Man to think himſelf wor- 
thy of Command; and thus when the Slave 


— 
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elleems himſelf altogether as fit, if not fitter, 
10 bear Rule than his Maſter, he fancies that 
Fortune hath done him a mighty Injury, and 
deſires on any Terms to change his Con- 
dition (v). : 
XI. A Slave may obtain Freedom ſeveral 
ways. As firſt, if his Maſter formally releaſe 
him ; for what Right the Slave before trans- 
ferr'd on his Maſter, the Maſter may reſtore to 
him again. Tho' it be cuſtomary, in many 
States, that the Slave, thus releas'd, ſhall {till 
ield ſome kind of Duty and Reverence to his 
Maſter (s). In caſe the Maſter own'd a Swperzor, 
he cannot otherwiſe beſtow Liberty than in a 
way conſiſtent with the Rights of that Superior, 
and with the publick Laws. Secondly, if his 
Maſter renounce and diſcard him : which, 1n 
Common-wealths, is reckon'd a kind of Puniſh- 
ment; and differs not from Manumiſſion or for- 


mal conferring of Liberty, in the effect, but 


only in the Manner and Deſign. In both Caſes, 
the Maſter reſigns his Right; but in the former 
by way of Reward, 1n the latter by way of 
Puniſhment : For that it is a real Grievance and 
AfMiRion to loſe a wealthy and convenient 
Maſter, even Free Servants are often ſenſible. 
Thirdly, In caſe a Slave be made a Captive, 
whether alone or together with his Maſter, his 
new Servitude extinguiſheth his old. But if 
the Maſter be only made a Captive, the Slave 
falls into the ſame State and Condition as he 
would do, were his Maſter naturally dead, at 
leaſt till ſuch time as the Maſter be reſtored to 
Liberty. Fourthly, A Slave may be releas'd 
Upon Uncertain!y of a ſucceeding Poſſe or ; as 
ſuppoſe his Maſter dyes without making over 
his Right to any Other ; becauſe then he is 
under no W of performing Service. 
For no Man is ſuppoſed to ſtand Obliged, unleſs 
he can know the Perſon to whom the Debt 1s 
to be paid. But whether a Man, thus releas'd, 
can claim the Privilege of a Free Subject, in a 


Common-wealth, is a Queſtion that the par- 
ticular Laws and Cuſtoms muſt determine. 
Some tell us, that amongſt the 7arks, the Act 
of ſetting a Slave at Liberty will hold good 
only againſt his old Maſter, but that any other 
Perſon may again compel him into Service. 
Another Caſe, when a Slave may be releas'd, 


Upon the Uncertainty of a ſucceeding Poſſeſſor , 


is if his Maſter dye, either in a Natural or 
Civil Senſe, without an Heir. For tho' the 
Goods of ſuch a Man are adjudg'd Derelict, and 
ou to the firſt Seizer, yet his Slave cannot be 
orced into a new Service by the ſame Claim. 
Things may be laid hold on by any Man, if no 


other hath already a Right over them: but 


Perſons cannot be challeng'd by any other Title, 
than what ariſeth from their own Conſent, or 
from ſome antecedent Deed, in which they are 
concern d. And therefore, that Right being 
now extinct, which the Victor by War obtain d 
over his Slave, Natural Liberty returns : And 
this, altho' the Diſpoſition of the Perſon ſhould 
make it more proper for him to continue in 
Servitude; for the Fitneſs of a Man's Temper, 
or Inclination can by no means give Another a 
Right of dragging him into Bondage, nor is it, 
always, lawful for me to force a Perſon upon 
that which is really for his Intereſt and Ad- 
vantage. Fifthly, When a Slave, not by way 
of Puniſhment, or on account of any precedin 
Offence, is thrown into Irons, or otherwiſe 
deprived of Corporal Liberty, he is by this 
AQ releas'd from his former Obligation by Com- 
pat? ; for his Maſter is ſuppoſed to take off his 
Moral Bonds, by thus impoſing Natural. It is 
inconſiſtent with a Covenant, not to believe 
the Party covenanting, and that Faith cannot 
be violated which was not given. And hence a 
Slave under this Treatment may, if Oppor- 
tunity favour him, without incurring the leaſt 
Guilt, make his Eſcape. | 


I— 


(er) In X-mphon ( . L 8. ) Chrydentas ſeems to eſtabliſh ſome ſuch kind of Difference. In the ſame manner, ſays he, 
to 


a: we think it reaſonable 
be this Difference between Subjects ( 85 we are 


6. 1. & 21, 


perform our Devurs with Readineſs and willing Compliance. Add. Dion. Chryſoſt. Orar. 14. 


obeyed by thoſe under our Command; let ns yield a ready Obedience where it is our Duty. Net there ſhould 
1 ts and Slaves, that whereas theſe are compe!l/:d to their Labour and 


ce, we ought to 
(8) Lex Wiſogoth, J. 5, tis. 6- 


The End of the Sixth Book. 
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CHAP. 7 
Notives induceing Men 10 eſtabliſh Civil 


Of the Cauſes and 
Societies. 


FT ER thoſe which are term'd Pri- 
mary Societies, we come now to treat 
of a Common - wealth, which is the laſt 
and moſt perfect Form of Society, and 

that whereby the beſt Proviſion is made for the 

Safety of Mankind, ſince their Increaſe. What 


induced Men to quit their primitive way of 


living, in ſeparate Families, will be evident, 
upon our Inquiry into the Nature of Civil 
Society, and the Aden of thoſe who com- 


poſe it. For the better Illuſtration of which, 


it will be of great Uſe to examin the Accounts 
that are commonly given of this Matter. 

II. And here the Generality have recourſe 
to the peculiar Frame of Human Nature, by 
which Man is ſuppoſed to be fo ſtrongly in- 
cy to a Civil State, that he would neither 

willi 


the Miſeries of a ſeparate Life ; the weariſom 


Condition of Solitude; the Ends of Speech, 


which would be loſt without Company; the 
Natural Deſire of Converſation ; the Advan- 
tage of uniting together; and the like : which 
we have before (a) alledg d, to prove Man a Soci- 
able Creature. Mr. Hobbes, on the contrary, re- 


preſents Man as a ſelfiſh Animal, whoſe Kind- 


neſs chiefly terminates in his own Perſon and 
Intereſt (), and whoſe Love for Society and 
other Men is only Secondary, being entertain d 


nor able to live without it. This 
they confirm by Arguments drawn chiefly from 


(] 


had De h 
| 


with the View of ſerving his own Pleaſure or 
Profit by their Aſſiſtance. For no one ( as he ar- 
gues) was ever determin'd in the Choice he 
made of Another's Company, by the bare Con- 
ſideration. of his being a Man, but by ſome 
Proſpe& of Honour or 2 from his 
uaintance; preferable to what he could ex- 
pe from the Acquaintance of any beſides. 
his he endeavours to illuſtrate, by Deduction 
from particular Societies. They who unite” 
© in a Body for the promoting of Traffick, are 
© led to it purely by the Hopes of advancing 
6 cher Gould more in Con junction with others, 
© than they could by their private Induſtry: an 
© whatſoever diſappoints, or puts an end to 
© theſe Hopes, prevails with all, but Fools or 
Madmen, to put an end likewiſe to the Society. 
go where any are Joint · Commiſſioners in a pub - 
© lick Office, they contract a ſort of Law - Friend- 
© ſhip, implying in it more of mutual Fear than 
ve; and conſiſting rather in Forms and Ce- 
© remonies, than in any ſincere Union of Minds 
© 2nd Combination of AﬀeRions. So that ſuch 
Men may ſometimes bandy together in a Party 
© or Faction, for the Sake of carrying on ſome 
©private Ends; but to a generous and dif-in- 
© tereſted Friendſhip they are commonly utter 
Strangers. Nor will wy One of theſe, if he 
© dare rely on his own ſingle Strength for accom- 
© pliſhing His Aims, ever trouble himſelf about 


% Book I. Chop. 4 (6) Ileus (Orar, 2.) No man values Ocher more than Himſelf, Euripides ( Medes.) 


— An: 
W In this fir t Maxim of Phi 


— 


That Love begins at Home 4h 


about them . 


that > 


Opinion , 'tis the common Defire of Mankind to advance their own Profit ; and their con Labour to | 


R | Aſſo. 
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And Hana. legs, who treads, 1 t.) 


900. „ —. e — 


© Aſſociates. Again, when Perſons meet upon 
the common Deſign of paſling the Time awa 
© pleaſantly, tis a mighty Satis faction that eac 
takes in 2 himſelf and the Company 
© metry.: in which he eannot ſucceed without 
« expoling che Faults or Follies of other Men, in 
© Caſes ſappoſed not to reach himſelf, (For 
© Prudence would never allow him to cenſure 
hat in Another, of which he was not him- 
«ſelf acquitted in his own Conſcience : aecor- 
ding to — Rule; | 


© Loripidem rectus derideat, Ethiopem abu. 
Let Him cry filthy Black whoſe Skin is white; 


Mr. 7 ate. 


Therefore, for any One to deride Others is, in 


* in effect, to declare his Contempt of them in 


reſpect of himſelf, and a certain malicious Pe- 


* ſign of ſetting off his own Luſtre by their 
* Blemiſhes. Even with them who keep within 
the Bounds of innocent Mirth and inoffenſive 
© Raillery, there is none but aims more at his 
* own Satisfaction, than that of other Men: 
* nay luch as make a Profeſſion of diverting 
*thole about them, mean nothing more 
than, by ſhewing their Wit, to recom- 
* mend themſelves to the Company. Belides, 
© moſt Men have naturally an itching Deſire to 
be examining, cenſuring and expoſing the 
© Words and Actions of others; which it they 
have frequent Occaſion of gratifying, they 
© took upon it, as a notable Ingredient in the 
© Pfeaſure and Happineſs of Life. And this Hu- 
© mour tis a difficult thing to ſuppreſs, or kee 
© within Compaſs, by the Proviſion made agai 

© it by Laws and Penalties. Laſtly,Suppoſe ſome, 
*that pretend to more Knowledge and Wiſdom 
than ordinary, met together toconferabout Mat- 
ters of Learning; each Man is for preſcribing his 
down. Opinion to the reſt, and finding his A- 
bilities or Authority diſputed, reſents it as the 
moſt heinous Affront (c). Whence it plainly 
„appears, that all Society, or Intercourſe be- 
tween ſuch Men is founded on the Defign ei- 
© ther of ſupplying their Wants, or of gratify- 
© ing their Vanity, or of finding Diverſion and 
Entertainment. The ſame is aſſerted upon 
c another Argument, taken from the Definition 
© of the Vill and of what is Good, Honourable 
and Profitable. Societigs are introduced among 


Men by their voluntary Conſent. Now where 


* there is an Act of the Will, there is of N 
0 ceftity Mn Object of that Act . which Obie 
6 always ſome {ſuppoſed Good to the Agent. For 
* be a thing never ſo good in it ſelf, yet if it be 
* not ſo likewiſe with reſpect to us, it loſes all 
its Influence on our Powers of acting. Thu; 
* for Inſtance, did Matters go never ſo well wit, 
the King of Perſia, I ſhould not look on n 

* ſelf as having any Share in his good F ortans 
All Good is attended with ſome Pleaſure, either 
of the Mind alone, or of the Body in Con. 
Junction with it. That of the Mind is either 
the Paſſion of Glory, or what may ultimate] 

© be reſoly'd into ſuch a Principle. That which 
* ate&ts the Body is Profit: which proves all $. 
* ciety to have firſt commenc'd upon the Score 

* either of Profit or Glory: that is, upon account 
* of Love to our ſelves, excluſive of all Other; 
Howe ver tis certain, that Glory cannot he 2 
* laſting Foundation of Society for any Number 
*of Men; becauſe, in Glory, as in Honour 

* where the Title to it is General, there is, in 
* effe&,no Title at all: the very Nature of Glory 
conſiſting in the Opinion of ſome Advantage, 
* which, upon Compariſon, we appear to have 
4 above the reſt of the World. Neither does our 
joining in Society with Others give us any 

* farther Occaſion of Glery, than our Alliance 
© withMen of great and extraordinary Vinues, 

may ſeem to argue a Parity of Worth in our 

© ſelves. For, otherwiſe, a Man is valued in 

© Proportion to that Ability he has of ſupplying 
* his own Wants, without depending on the Aid 


of his Fellows. It muſt be confeis d, that by 


mutual Aſſiſtance the Good of Human Life is 
© highly promoted. Yet to have the Service of 
other Men at our Command, would ſeem much 
© more eaſy and agreeable: As a the other 
Conveniencies and Helps of Living, that is 
<{till prized above the reſt, which ſerves to 
© more Purpoſes, and is purc has d, or preferv'd 
«with Jeſs Colt and Trouble. Whence we may 
© conclude, for certain, that Man would be more 
<1nclined to ire than to Society; that is, 
© would much rather command abſolutely, being 
© himſelf exempted from all Obedience, than 
© be obliged to any ſuch Exchange of good Off- 
©ces, as ſeems to be required in a ſociable Life: 
<were it not, that he is reſtrain d from acting 
after ſuch an arbitrary Manner, by the Danger 
*which he apprehends from ſo violent Reſo- 
<lutions (4. 


— Aa. 3 


(c) Arran. 


ou was inly the 


s views ©. that 

the Blaſt of Fame? But what if another ( ill- natured) Critick 
© in hearing this Pretender to Wiſdom ? what does he know ? Perhaps be has learnt his firſt 
with this morrifyi 


* Step farther: why, You'd be thander-ftruck 

* only Spirit enough to fay , PI! flew bim what a Man be bas a 
De la Sageſſe, 1.1. c 36. u. 6. 

- (4) Arrian. Epictet. | 2. c. 21. No Creature is engaged 
4 — —— — = way ot * A or 

* Scorn, For ſo ature appoin at the ſtrongeſt 
* Kinſman, our GoD. Where J 


©* and our Friends; all are ſecured. But if we meaſure our Proſit 
© our Juſtice it ſelf by another; in this Caſe, Profit 


her 
Charm 


4 J. Ul. c. 2. Ny . who was the chief Phi 


fore, it we refer to one and Wer by 


turns the Scale, and all other 


_—_—_ a 


? One ſhould tell Yoo, he beard feder, 


would not Your Heart {well with the ample I $96 enlarge its Nimealions 
ſhould give ſuch Inſtructions as theſe ; Hay 


ao Nw loſe Tour Time 
——.— but Pl venture him for 

Sound ; You'd be bat ro'r to keep Your Colour ; and would have 
„and what a Philoſopher he has under-rated. Add. Charca 


Ir Affection to another's Perſon, as to his own Prokit: 
» or 7 


or Lover or Beloved, he hates and rejedts with Curls and 
be our own Intereſt. This is our Father, our „o 


our Proſit, our Piety, our H , our , our Parents 


fink and are oar-weighed. For 1 ad 


, tions 
Mine, are Words which never fail to draw the Animal Nature after their Charm. Did Tou never ob ſer ve (ſays he a little — 


iWbelps playing, and fawning each other as the Patterns of Love and 
a f The þ = will coft wwe — 15 (Off. III.) That every Man ſhould procure the 
Life, for himſelf rather chan any beſidei, is an allow'd Privilege, and ſuch ar Natural Inclination deer by mo moans 


ien? But would Du know how oy 
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But altho' it cannot from hence be con- 
N Gs we have before obſerv'd,) that Man 
ic not by Nature a ſociable Creature; yet allow- 
ing him a Natural Deſire of Society, lince this 
may be gratiſied by the Primary Societtes, al- 
ready delcribed , this infers not his Deſire of 
Civil Society , any more than his general Love 
of Imployment beſpeaks his Affection for that 
of a Scholar, in particular (e). This is what 
Mr. Hobbes proves in the following Manner. 
Civil Society conſiſts not in a bare Aſſembly of 
Men; but in an Aſſembly combined together 
by mutual Leagues and Covenants. The Force 
of theſe Covenants, ignorant Feople and In- 
fants do not at all apprehend; nor 15 their Uſe 
diſcover'd by thoſe, who never felt the Miſ- 
chief of living without them. So that the for- 
mer are utterly incapable of inſtituting a Civil 
State, as being ignorant of its Nature: the 
latter are wholly regardleſs of it, as not being 
any way ſenſible of 1ts Benefit; or at beſt they 
live under it in a Manner, that teſtifies no 
Eſteem of its Excellence and Worth) And 
therefore all Men, being born Infants, are, b 


Birth, unqualified for Civil Society, and fo". 


. a great Number of them remain, to their dying 

Day : And the reſt ate formed and adapted to it, 
by the Force of Difgipline, not of Nature. 
Neither is the Credit of this Doctrine ſhaken 
by that known Maxim of Ariſtotle, that Man is 
Barn, or is, by Natare , a Political Creature. 
For, ſometimes, affirming a things be ſuch or 
ſuch by Nature, we denote it to be actually en- 
dow'd with ſome Quality , without any ante- 
' cedent AQ of its own, or of any One elſe, by 
which the Quality might be introduced. In 
which Senſe, a Fiſh is endued with a Na- 
tural Faculty of ſwimming, a Bird of flying, 
and an Oak of bearing Acrons. Sometimes 
the ſame Expreſſion ſignifies a Fitneſs in the 
Thing, to receive ſome Perfection 38 
and Diſeipline; the Reception of which Na- 
ture ſeems to intend, or at leaſt to approve; as 
agreeable, or, however, no ways repugnant to 
its Temper and Frame. Thus a Horſe has the 
Natural Faculty of prancing , which an Aſs 
has not; a Parrot of prating ; a Field, of bear- 


ing Corn, and a Hill, Vines ; a Man, of diſcour- 
ling, and of learning divers Arts and Sciences: 


In which Senſe, allo, we ſhall hereafter de- 


monſtrate Him to be a Political Creature, not- 


withſtanding his being born an Infant: ſince we 


are wont to take our Meaſure of what does, or 


does not agree to Man by Nature, from what 
He appears in his grown Eſtate, and under his 
full Uſe of Reaſon (F). As to Ariflothle's Ex- 
preſſion, we muſt note, that He uſeth the 
Words, Zr h, in the larger Senſe, for a 


Sciable Creaure , not ſtrictly for ſuch an one 


ä 


exactly diſpoſed and fitted ſor it. Thus He 
ſays, in the ſame Work (g), that Man 7s 
Nature à Political Creature, aud therefore would 
deſire the Company of Others, tho" be did not 
and in need of their Aſſiſtance. But now His 
Affection, for Civil Government , can never be 
inferr'd ff 

this, as was obſery'd, may be equally gratified 
by Primary Societies, ſuch as may well be ſup- 
I without admitting e 


rom the bare Deſire of Company ; ſince 


o again, the Philoſopher (5) proves Man to 
e a Political Creature from the Reaſons of 


Speech, which cle had been aſlign'd Him to 
no Purpoſe : whereas, the Uſe of Speech is not 
confined to a Common- wealth; Men having 
lived and converſed together, lo 
the Inſtitution of Government. In like man- 
ner, is to be underſtood that Paſſage in his 
firſt Book of Ethics to Nicomachus { 1): That 
Good may deferve the Name of Per 

appears to. be Sufficient; aud that we call Sufh- 
cient, which anſwers not only to the Wants 
ſingle Man in a ſolitary Life, but to thoſe of our 
Parents, our Wife, our Children, our Friends 
and Fellow-ſubjeds 4 ET e.. Nur 45 
bewwoc, becauſe Man is by Nature a Political 
Creature. And yet, there is room for the ſe- 
veral Relations of Parents, Children, Wife 
and Friends, without ſuppoſing a Common- 
ven. ⁵ OG GT OT” 
TV. For the clearing up of this whole Mat- 
ter, we ought to conſider, what that Condition 


before 


ect, which 


74 


x 


is which Men enter into, upon their erecling 
a Civil State; what, Qualities they are Shich 
may entitle them to the Name of Political 
Creatures, and, laſtly , what there is in their 
Frame and Conſtitution which ſeems (if we 


ak,) to indiſpoſe them for a Civil 


may ſo pe 

Lite, Firſt, then, whoever enters into a Cm. 
munity, diveſts himſelf of his Natural Freedom, 
and puts himſelf under Government, which, 
amonglt other things, comprehends the Power 
of Life and Death over him; together, with 
Authority to enjoin him ſome things, to which 
he has an utter Averſion , and to prohibic 
others, for which he may have as ſtrong an In- 
clination': ſo that tis poſſible he may often, in 
Obedience to this Authority, be obliged to ſa- 
crifice his Private Good to that of the Publick. 
Whereas, were Man to follow his Natural In- 
clinations, he would be ſubject to no Body, but 
live wholly at Diſcretion, and make his own 
private Satisfaction and Intereſt the Scope of 
all his Actions. Some weighty Motives there 
mult needs have been, tad. 

almoſt to Neceſſity, that could perſwade him 
to overcome ' theſe ſo very ſoothi 
Man, therefore, firſt embraced Civil Society, 
not as led to it by the Biaſs of Nature, but as 
as is immediately bent upon Civil Society, and driven by the Fear of greater Evils. The 


ſuch as amounted 


Deſires. 


+. 


0 


(en Ariſtetle (ad Nicem. | VIII. c. 14.) Man may be rather 
1 Time, is antecedent to Commom wealth; 


? 
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erm'd s Conjugal Animal, than a Civil: ar # Fomily, in Nec 
D epeerrn > Ripe, tr the ef conn Dota of Aus 


4 well ar in 
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Name of Political Creatures, or good Members 
of a State, may be N 22g to thoſe, who 
promote the common Welfare to the utmoſt of 
their Power, and freely prefer it to any private 
Conſideration , nay and. even meaſure their 
private Good by the Relation it bears to that 
of the Publick ; and, laſtly, at all times demean 
themſelves, with Kindneſs and Courteſy to 
their Fellow. ſubjects (&). But no one, now, 
1s ſo little acquainted with Human Nature, as 
not to know how 1ll-qualified the Generality 
are for diſcharging ſuch a Part: it being evi- 
dent, that very few do acquit themſelves in 
all Points of their Duty; that nothing, be- 
ſides the Fear of Puniſhment, could keep the 
greater Number in any tolerable Order; and 
that very many continue, all their Life long, 
Tmpolitic Animals, or, which is the ſame 
thing, Evil Subjects. Nay, it may be affirm'd, 
that no Creature is more fierce and unruly than 
Man, or 2 to more Failings, which tend 
to the Diſturbance of Society. Beaſts ſome- 
times contend about their Food; but then tis 
only in the Caſe of Scarcity: ſometimes, aga in, 
they enter the Liſts, at the Inſtigation of their 
Luſt; which yet has only its Seaſons of re- 
turning. But be they of never ſo ſavage a 
Diſpoſition, they ſeldom expreſs it againſt their 
own Kind. Whereas Men quarrel with Men; 


not only as excited by the Stings of Hunger, 


and by a Luſt, ſo vigorous as never to be out 
of Seaſon; but by other Vices and Paſlions, 
unknown to Beaſts, and often repugnant in 
Nature, one to the other. Of theſe, the chief 
are an endleſs Thirſt after rhings . 
and Ambition, the moſt pernicious of all Evils; 
of which, as no Creature ſeems to have an 

Senſe, excepting Man; ſo He has the molt 
lively and tender Senſe imaginable : while, in 
the mean time, tis the Privilege of Brutes to be 
moved at nothing, but bodily Sufferings (/). 
Add to this, that quick Reſentment of Inju- 
ries, and eager Deſire of Revenge; an Evil 
leſs common and leſs active in Brutes. a=, 
what is worſt of all; Men purſue the Ruine o 

each other, with ſo much Induſtry, that of all 


the Miſchiefs, to which Human Condition lie, 
open, the moſt Part are owing to their own Na. 
lice. Nor may it unreaſonably be aſcribed to 
the peculiar Care of Divine Providence, that 
Men advance to Maturity ſo much ſlower than 
Beaſts; to the End that they may, by length of 
time, be in ſome meaſure broken of their 
Fierceneſs and Haughtineſs of, Temper , and 
brought to an Accommodation with different 
Diſpoſitions. Otherwiſe, ſuppoſing Man to be 
put immediately in Poſſeſfion of his fullStrength 
the Foreſt could ſhew nothing ſo untracl. 


able (m). What Mr. Hobbes (n) obſerves, 


concerning the Genius of Mankind, is not im. 
e- to our preſent Argument: that All 
a reſtleſs Deſire after Power; not becauſe 
they really wiſh to be ſtill advancing to higher 
Degrees of Command, or that they may not, 
in their own Temper , be ſatisfied with a mo- 
derate Portion of it ; but becauſe they have 
no way of being ſecured in the poſſeſſion of 
what they already enjoy, but by farther Ac. 
quiſitions: the old Stock being ever ſpending, 
and therefore ever requiring new Supplies. 
And this End being accompliſh'd, there again 
ſucceeds a freſh Deſire, either of Fame hy new 
Conqueſts, or of Eaſe and ſenſual Pleaſure. 
Moreover, Competitiof for Riches, Honour, 
Command, or any Prerogative and Power above 
Others, inclines to Contention, Enmity and 
War: the way by which any one Competitor 
may arrive at his Hopes, lying through the 
Death or Defeat of his Rival. It may farther 
be urged, that whereas in Brutes of al Kinds, 
there appears viſibly a great Affinity of Deſires 
and Propenſions ; with us, there is not more Di- 
verſity of Men, than there is of Opinions and 
ways of living ; each of which is cry'd up, 
with a wonderful Perverſeneſs, by the ſeveral 


Patrons of them, in Preference to all beſides: 


a thing ſufficient, of it ſelf, to create Diltur- 
bances in any Multitude, who are to uniteinz 
Society (o). So far it is therefore from true, 
that Man is by Nature a Political Creature, or 
3 Birth is fitted for the Diſcharge of Cruil 

uties,; that tis as much as can be done, to 


(k) Hi. Epifer. I. 11. c. 10. What hen 6s the Davy of 


| 4s 
vate Advantage; that be conſult about nothing, as if relear'd and 


himſelf) as the Hand or Foot, if they were with Reaſon, 

fr don wn kg dingy phe es of 2 
etitiom 

Nation, and of the King; in chit. | 


— 


good Citizen ? That he meaſure nothing with re ſpect to his m 
diſenfr anc 


bit from the reſt of his Rind. Bus (cha: he ſ be 

ood rhe Order of Nature, would never entertain an) other 
ors obſerves of the Perſians ( Clio.) That thoſe ub“ 

rr of the whole 


1) Selyf (Catiix  * The Love of Money and, afterwards, that of Empire, were the Source of all our Miſchiefs. Covetouſnc' 


+ « with common Sale and arker of all Ambition engaged 
'in their Mouth, and another in their z to meaſure F 
4 your more the keeping a good Face, than an honeft . 


and other worthy Endo, ments of Soul 


; introducing, in their lead, Pride, Cruelty, Profaneuels, together 


its numerous Votaries to put up falſe Colours; to have one thing 


CE ek ealiry, bur by Advantage ; and to er- 


(m) N. Proverb. XIII. 24, XXIIL 13. 14. EccluC XXX. 1. Or. 12, (% Leviach c. xl. 


( 04 Ewripid. ( Phe niſt:) 


If what is Good, or Beauteous always bore 


| | | | The ſame conſpicuous Marks, to Mortal Eyes, 
> ny | | Men would be Friends, the World a peaceful Scene. 
| But Name and Species only join us now; 


Differing in Things, and claſbing in Deſires. 
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in up ſome few, by long Diſcipline, to a tole- 
"able Eise in this Reſpett (. Not to 
mention the Vices of the vulgar Sort, (who 
are the greateſt Part of Mankind, ) fo often 
enlarged upon by other Authors (9). « 
2 thorough Knowledge of Human Malice and 
Fraud, in order to the avoiding and diſappoint- 
ing them, makes up a very conſiderable Part of 
Civil Pradence (r). From what has been ſaid 
may be ſufficiently gather'd the Senſe and Im- 

rtof this Expreſſion, that Man is by Nature 
2 Political Creature : by which 1s meant, not 
that all and each of us are fitted, by Natnre, 
for ſuſtaining the Part of good Citizens; but 
that ſome, ar leaſt, by the F orce of Inſtruction 
and Diſcipline, may be ſo formed as to acquit 
themſelves well under that CharaQter ; and 
that ſince Men have increas'd and multiplied, 
Civil Societies are abſolutely neceſſary to their 
Safety; for which as they are,by a Natural Prin- 
ciple, engaged to provide, ſo they have the ſame 
Natural Cenarion to enter into regular States 
andGovernments,the chief Benefit of which In- 
ſtitutions is, the habitual Exerciſe of an or. 
derly, decent and friendly Life. 

V. Hornias (s) calls a Common. wealth he 
Work of Nature, and accounts for its Riſe in a 
Natural way: As, that the firſt Pair, from 
whom deſcended the whole Race of Mankind, 
were united by the Bonds of Conjugal Love, 
and their Children by thoſe of Natural Affecti- 
on, to them and to each other: that theſe En- 

agements founded a Family, which by con; 
nt Increaſe from new Births, with that 
Love of Society, implanted in Men by Nature, 
and improved by Neighbourhood and Alliance, 
at length furniſh d out a Civil State: it being 
abſurd and ſenſeleſs to imagin, that Men were 
once diſpers d in Woods and Deſarts, and there 
led a vagabond Life like the Brutes about 
them. But admitting. the Origine of Common. 
wealths, according to this Natural Account; 
yet to exclude all Compact, and all other Mo- 
tives from a Share iu their Inſtitution, is no 
leſs irratianal than to ſay, that becauſe a Seed 
grows up to a Tree, an becauſe a Tree 1s cut 
out 1nto Planks and Beams, and theſe, rightly 
framed and compacted together, compoſe a 
ror therefore a Ship is the Work and Pro- 
dact'of Nature; without allowing the Labour 
of the Arrificer, or any orher particular Canſe, 
to conſpire in erecting that ſort of Fabrick. 
We, therefore readily acknowledge it for falſe 


So that 


them longer. On the contra 


Number of Men, firſt aſſembled together, then 
diſpers'd abroad into Woods and Deſarts, and 
after rhat reunited into one Common-wealth. 
But then their Opinion is no better grounded, 
who ſuppoſe Mankind from the primitive 
Couple, or from four Families after the De- 
luge, to have fallen immediately into the Or- 
der of Civil State. For however a Father 
ight keep his Children under his Care, and 
the ſame common Roof, till ſuch time as the 
co to Years of Maturity ; yet ſince, in thoſe 
rſt Ages of the World, they lived altogether 
on Tillage and Paſturage, when Children were 
married, the Father had no reaſon to detain 
ry, we are inform'd 
by Scripture, that it was ulual for them, where 
arrived at an Age . for taking the Care 
of a Family upon them, to ſeparate and chuſe 


out new Habitations: eſpecially, while the 


World was yet unſtock'd, and while the Plea- 
ſantneſs of the Scene invited them to diſtant 
uarters (7). Nor was it peculiar to Siczly of 
Old, to have ſuch Inhabitants as Homer (u) 
deſcribes ; | 


| Tian A d ygA, (ff, — 


No Conncils they, nor Courts of Juſtice hold ; 

But on ſome Mountain's Top in Caves grow old. 

Each o er bis Wife and Children Empire bears, 
And none beyond bis Cave extends his Cares. 


There is, it is granted, a Natural Affection be- 
tween Brethren; yet not ſuch as excludes their 
Deſire of living rather upon the level, than - 
ith any Diſtinftions of Superiority among 

chem Neither ſuch as does convince us, that 
their Friendſhip could not be long-lived enough, 
ſuppoſing their Effects to be diſtinct and ſepa- 
rate. So that, . to this Account, t 
Propagation of Manki 

the increaſing their Diviſion, than to the uni- 
ting them in Society. But when the wiſer Part 
began to conſider, that, by their aſſembling 
into one Body, the Inconveniences attending 
ſeparate Families might be removed, they 
hereupon thought it not ſufficient to agree toge- 
ther upon entring into the ſame Covenant, and 
ſubmitting to the ſame common Power; unleſs, 
for their better Convenience and Security, they 
likewiſe agreed to contract their Dwellings, 
and, for the future, confine them to the ſame 
Place. And, in this Senſe, are we to interpret 


aud fabulous, whatever is fancied of a great thoſe Authors, who ſuppoſe Men, from being 


Birth, He obtains the Benefit of good Inſtitution 
Fs od fs Earth breeds. 


Conſequence, and 
5 hed Ag n all 


Cc.) Were Power added to 5 
; 14) d Mornay De Ver. Relig. Chriſtiane, c. 16. 


II., „ (O 


and Inclinatios. Mow n be the wilde Thi 
2 (r) Na. err 
1. 


the Heppine/: of Nature and 
— i4 or ary I Education, 


27 Pol. I. 1. c. 2. ö As Man, if rightly perfetied, is the beſt and w—_ 


contemptible. Idem (ad Nicom. l. 11. . 1) 


(in 
( ) De Civitre, 
dif- 


uing. 
Learmng, Book VII. t. 2. 


muſt rather tend to 
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diſpers d about in the Woods, to have been af. 
terwards aſſembled and united together by 
the firſt Founders of Civil Government. 

VI. Some make the Wants and Neceſſities of 
Men, to be the principal Cauſe of their fra- 
ming Political Societies; upon a Proſpect of 
living in better Faſhion and greater Plenty, 
when united together, than they could poſſibly 
do in a Condition of Solitude. In which Ac- 
count , thus much is certain, that were Men 
left alone, each to ſhift for himſelf, deſtitute 
of all Help from Others, no Creatures could be 
more exquiſitely miſerable. On the other ſide, 
"tis? undeniable, that upon the Inſtitution of 
Common - wealths, Human Life grew refined to 


a Degree of Luxury and Delicacy (x). But 


notwithſtanding this, it ſeems evident to us, 
that Neceſſity was not the ſole, or the prin- 
cipal Cauſe of Common-wealths ; howſoever 
Plato( y ) may favour that Opinion. Since the 
Arts of making Wine, of providing Cloaths 
and of turning the Ground to Paſture and 
Tillage, being even then known, while Men 
lived as yet In ſeparate independent Families; 
there ſeems already to have been a ſufficient 
Proviſion made for all the Neceſſaries of 
Life (2). For let us ſuppoſe a Father of a Fa- 
mily poſſeſs d of a large Portion of Land, and 
well ck'd with Servants and Cattel, what 
could ſuch an One want for his Support? What, 
at leaſt, that might not be ſupplied by the 
means of Commerce (4)? In like manner, as 
it is now uſual, for different Nations, to-import 
from each other any ſort of Commodities, for 
Uſe and Pleaſure ; without thinking it ne- 
ceſſary, for that Purpoſe,to unite together under 
the ſame Government and Conſtitution. And In- 
ſtances may be given of People living, for many 
Ages, under Civil Eſtabliſnments, in à Condition 
no way ſuperior, for Plenty and Abundance, to 
that of the Fathers of Families in ancient 
Time (+). So that all that mighty Plenty and 
Luxury, which now reigns in ſome Parts of 
the World , ſeems to derive its Origine from 
great Cities, rather than from Common- 
wealths, Becauſe, in the Cities, the meaner 
People, having no Income from Cattel or Land, 
are forced, (for a Livelihood,) upon improving 


divers Arts and Inventions. Which, likey; 
are not a little promoted by a ſort of Yanir 
common to great Towns , of vying one * 
the other in Dreſs and Finery; and therehy of 
running out into Extravagance ; for the g 
port of which more Trades are intended than 
for the Relief of Man's real Neceſlities: which 
yet Civil Life could very contentedly be 
without. | | 
VII. Therefore the true and leading Cauſe, 

why the Fathers of Families would conſent t 
reſign up their Natural Liberty, and to ſorm 
a Common. wealth, was thereby to guard them. 
ſelves againſt thoſe Injuries, which one Man wa; 
in Danger of ſuſtaining from another. For, as nc. 
thing, next to Almighty GOD, can be more be. 
neficial to Man than Man himſelf : ſo nothing iz 
able to work him greater Miſchief; as Cy 
thews, at large, in his ſecond Book of Offices, 
Now Man being 1nfeſted with various Evil 
has found out for each a proper Remedy, "FY 
neſs and Diſeaſe, -he prevents or removes by 
the Succours of Phyfick; Hunger, by tilling 
and manuring the Ground: againſt the Seve. 
rities of Weather he is defended by Houſes, 
Cloaths and Fire ; and by Weapons, or Strata- 
gems, againſt the Fury of Wild.-Beaſts. But 
or redreſs of thoſe Evils, which Men, at the 
Suggeſtion of depraved Nature, delight to bring 
upon each other, they had recourſe to them- 
ſelves, as the ſureſt Defence, by, joining toge- 
ther in one Body, and erecting a Civil So. 
ciety(c). And when they were once reduced 
to ſuch.Order, as to be ſecure from mutual In- 
jury, they muſt, of courſe, enjoy a greater 
Share of thoſe Benefits, which it was in their 
Power to confer upon each other. And this 
Account 1s ſeconded, by thoſe who deduce the 
Original of Common-wealths from Fear. By 
which, we are not to underſtand the violent 
Diſorder of One in a Fright and Conſternation; 
but only a wary Proviſion againſt future Evils. 
Of which Ariftophanes (d) rightly obſerves ; 
H wade ouGer mir , Cantion preſerves all things, 
And by this Expoſitionof the Word, Fear, ve 
avoid all the Force of what is objected, that, 
had Men been really afraid of each other, chey 
would have been ſo far from uniting together 


— 


49 Lafantius (De Opif. Dei: ) If each Man alone hat 
Aſſiſtant ; what Societ 


Humanity ! What be more vile than Man? What 


would there be in the World ? What mutual Reverence or Reſpe# ? What Order ? 


ſufficient Strength to ward. off al Dangers , aud flood in need of 19 
hat 3 What 
more extravagant ? What more fierce and cruel ? But now, while tach fig. 


Perſon'is weak and indigent, and cannot ſubſiſt without the Help of bis Fellows, All deſire I the Ornament aud the Defence 


(2) Vid. Genel. 


— | Nec mani nobis 
. Peſtra placent, feror Arcteit nam liber in aryis, 
+  Cuntla teens mecum : onmis amer jatturaque plauſtri 
. Sola; nec bac longums witter potiere rapins. 
A epulee quodcrunpue pecur, quedeungue f. 


ferarum. 


(e The Perſians took the true way of demonſtrating this; who had a Cuſtom. 

yn nor a9 Lay tothe nd, Ther Stn: e , the m/e 
o the ſame'Parpoſe may & applies of thoſe ye yy 
before in independent Villages, to inveſt Dejox with che A 


if there be any thing worſe, that accompanied 

for the future. Sn. Engi 2. Mathem. 1 2. 

Account of Herodotus, ) induced the Medes, living in 
(4) Allen. | 8 


cunmem Life. y ) De Republ. I. 2. 2. XXIV. 35. 
ü 1 make the ſame Boaſt wich Him in Valerius Flaccus (l. 


Nor ſhall this long 


(a ) N. Cornel. Nep. Attic. c. 13. 
5. ; 
Loour . — of Walks diſdain, 

ho live a Free-man on our Northern Plain. 
OF little Wealth I boaſt, but what I wear ; 
And if the Plough goes well, ſhall never dye with Care. 
No other Prize can tempt a Victor's Toil 
remain an envied Spoi 
Nature purveys for me < the 
True Veniſon yields, and every Flock a Feaſt. 


their King, to live the five eb. 


upon the Death of 8 
ence, the miſtrable t felt of Anarchy, the Slaughter, the R 
in « firmer Allegiance, to their So vet 
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I. Of the Law of Nature and of Nations. 


* Civil State, that they would not have en- 
Jared each other's Sight, but, One flying this 
way and Another that, would hereby have re- 
main'd in a perpetual Separation. As if 1 fear, 
implied in it nothing but Hæbt, and not alſo, 
VRulence, Suſpic ion, and Caution. Nay, this is — 
property of being afraid, the providing againf| 
the probable Grounds of Fear. Thus, going 
to ſleep we ſhut the Doors, for fear of Thieves; 
when they are ſhut our 1 is over. 
We go armed in a Journey for fear of Robbers; 
ad leis well armed, fear no more, To which 
Purpoſe I bucydides (e] obſer ves, that the Cuſtom 
of wearing Swords , which was generally re- 
ceivd in the barbarous Nations, continued 
likewiſe among ſome People of Greece, by the 
Neceſſity of ancient Times, when, as yet, they 
| had no Walls to defend them from Enemies 
| abroad, and could not meet together without 
ſome Fears and Jealouſies at Home. Remark- 
able likewiſe is that Speech of Pyrrbus to the 


Athenians, recorded by Plutarch in his Life; 


when being permitted to enter the City, and 
offer Sacrifice to Minerva, upon his returning 
thence, He ſaid, * That, for his part, He re- 
ctain d a grateful Senſe of their Kindneſs, and 
© of the Confidence they repoſed in Him; but 
adviſed them, No? to open their Gates, if they 
were wiſe, to any King for the future. Civil 
Communities, even in the times of profoundeſt 
Peace, do yet fortify their Towns, guard their 
Frontiers with Troops, and fill their Grainaries 
with warlike Stores: all which would be an 
unneceſſary Expence , did not they apprehend 
_ ſome Dogs from their Neighbours: of whom, 
after theſe Precautions, they are no longer 
afraid. So that, tis the Natural Effect of Fear 
io find out Remedies * ſelf. And, in 
like manner, becauſe Men were afcaid of each 
other, they ſupplied each other with Relief 
N in a Civil state. Of che Force and 
cacy of which, thoſe Authors ſeem to have 
a deep Senſe, who affirm, that, In Caſe there 
were no Courts o x. r90g in the World, Men 
world deſtroy each other (f). And 
indeed, that Men have abundant reaſon to ap- 
rehend and fendꝭ againſt mutual Danger, we 
ve, in another Place (g), fully made out: 
Which is no leſs true, for what AZornius ob- 
jects, that The Fathers of Families, for m 
Ages, lived together on terms of Equality ; with- 
out the fear of any ſuch pretended Jnvaſion on 
their Rights : * that Ambition was but of a 
late Growth amongſt Men, coming in after the 
Inflitution of Common-wealths , and then groing 
Occaſion to the Diſtin&ions of Honour and Dignity. 
As if it were not Ambition which occafion'd the 
the firſt Murther in the World; when Cain was 
enraged, that his Brother's Offering ſhould find 
more Acceptance with GOD than his own! Be- 
lides, Ambition is but one Root of thole Evils, 


which ſpring, in like manner, ſrom Perverſe. 
nefs of Temper, and Competition of Deſires. 
Of which, even in thoſe plain and primitive 
Ages, the former produced that ſavage and Bru- 
tal Fierceneſs in the Race of the Giants; the 


latter occaſion d Strife and Diſſention betwixt 


the neareſt Relations (4). In the Breaſts of 
Kings, Ambition ('tis true,) reigns with greater 
Violence, and tranſports them to Actions more 
bloody and eruel: yet we may trace ſome Foot- 
ſteps of the ſame Paſſion in Shepherds and 
Ruſticks. Hornius (i) proceeds to obſerve, 
that, in thoſe early Times, To prevole Others 
with Wards or Blows , would have prochim'd a 
Man's Folly as well as his Malice. becauſe this 
would have given a Right to the Party, thus pro- 
voked, to rake the firſt Gpportunity of killing bim. 
Again, there could be no Hopes of Hooy a 
People, as yet anacquainted with Wealth, and 
Poſſeſſing mo other Stores but thoſe of Fruits, 
7 7 of which was to be had in other Places, 
with little Pains and no Danger. As if the 
Proſpect of but moderate Gains were not, with 
bad Men, Temptation enough to do wickedly ! 
Or as if Thefts and Robberies were not as com- 
mon of Old, as they are, at this Day, amongſt 
People living wholly on Graſing or Tillage ! 
Not to ſay, that the Occaſion of founding Com- 
— ry was not only to protect Men 
from Robberies, but alſo from any Injuries , 
which they might be capable of offering or re- 
ceiving. What He afterwards affirms is ver 
true; that, Let the Suſpicions of pact 2 
miſchievous Deſign be never ſo well grounded; 
this will not juſtify an Attempt upon him, by wa 
of Prevention, And that Right and Power of 
over All, with which Nr. Hobbes inveſts 
Mankind in 4zs State of Nature, ought to be 
extended no farther than right Reaſon allows 
of; amounting only to this Senſe, that Man, 
in a State of Natural Liberty, has a Right to 
imploy againſt all Perſons, all ſuch means for 
his Preſervation; as Reaſon judges neceflary for 
him to uſe, and dangerous to let alone. Where. 
fore, to carry our Caution farther than right 
Reaſon ſhall preſcribe, 1s, doubtleſs, a Breach 
of the Law of Nature. So that he, who on 
any uncertain Fears, kills the Perſon he 1s 
afraid of, when he might, as conveniently, have 
eſcaped from him, muſt be adjudg'd guilty by 
the ſaid Law. Whence they appear to be 
certainly in the wrong, who _ that this 
Principle juſtifies Rapines and Robberies 
ſuch as are not open and profeſs d Enemies. 
For Robbery and Rapine plainly denote fuch 
Means, as ſound Reaſon can never judge ne- 
ceſſary to a Man's Preſervation ; but fuch as 
are rather made uſe of to ſerve the Ends of 
Avarice and Cruelty : it being never alledg'd 
in Plea for Robbers, that 1 ſpoil Men o 
their Goods, in their own Defence. That 
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other Expreſſion ſeems very ridiculous ; Sup- 
poſing Hatred and Diffidence to have reign'd never 
ſo much amongſt Men ; yet this could never be 
ſaid to have happen'd purely * the ſake Com- 
mon ueallbs for Men did not therefore hate 
or diſtruſt one another, purpoſely that they 
might Conſtitute a Civil State; but they there - 
fore conſtituted a Civil State, becauſe they 
diſtruſted or hated one another. And tho' we 
ſhould allow as fully as can be deſired, that 
while the Hatred * one Perſon extended only 
to ſome few, who were * to him, 
he might, at the ſame time, love and favour 
All Others, or, at leaſt, not be enraged againſt 
them; yet if each Man had but his ſingle Foe, 
this alone were enough to fill the World with 
Hatred and Diſſention. Tis therefore a vain 
Attempt, to aſcribe the n of Commu- 
nities, to The Accidents of Neighbuurhood, and 
the Natural Tucreaſe of Mankind by Generation. 

This laſt, indeed, affords a conſtant Supply, 
whence Civil Bodies are ſtock d and maintain'd : 
in like manner, the former might perhaps give 
| Occaſion for Neighbours to join themſelves to 

the ſame Community, rather than to divide. 
But the Cauſe which firſt moved Men to eſta- 
bliſh Societies, 1s, by no means, deducible from 
theſe Grounds. 

VIII. Nor has any One reaſon to imagin, 
that a bare Reverence of the Law of Nature, 
which prohibits indifferently all Sorts of In- 
juries, could ever have been able to ſecure the 
whole Body of Mankind, (as conſider'd in a 
State of Natural Independency,) from mutual 
Prejudice. Some there are (it mult be con- 
feſs'd, ) with whom Honour, Juſtice , Faith 
an Innocence are ſo much in eſteem, that they 
would not violate theſe Rules, tho' ſure of Im- 

unity. Many alſo may be well repreſented 
b "agg Charaer un we find 3 (k) ; 

refrain from Ini 4 Principle o 

Fear ; ( it being — 7 — others, — 
being likewiſe wrong'd by others: ) and who are 
therefore unwilling either to do Wrong or to re- 
cerve it. Now, were All Men of this Temper, 
the Eſtabliſhment of Civil Communities might 
not appear ſo very neceſſary a Work. But, on 
the contrary, what Numbers are there, who 
make light of breaking through the moſt ſa- 
cred Ties of Duty, whenever invited to injure 
Others by the Proſpect of ſome Gain to them- 
ſelves, and the Hopes of eſcaping, by Force or 
Fraud, from the Hands of the injured Parties ? 
Not to diltruſt ſuch Men as theſe, would be 
voluntarily to expoſe our ſelves to their 
Wickedneſs and Inſolence. Parum tuta per ſe 
ia prois of fe Nat wur Fl 
neſty is but an undefen/tble Hold. But as it is 
the part of Prudence, to keep a watchful Eye 
on bad Men, and to make an early Proviſion 
__ their Attempts; ſo is that Aſſertion of 
r. Hobbes (m) unreaſonably harſh, wherein 


he affirms, that The Hope of an 
curity and Preſervation conſiſts in his being able 
by his own Strength and Cunning , cither open : 
or ſecretly, to be before-hand with his Neighbour 
in Miſchief. Indeed the Generality of Men arc 
ſo far corrupted, that whe reſoever there js 
Appearance of greater Advantage from the 
Tranſgreſſion of Laws, than from the Obſer. 
vation of them, they make no Scruple to tran;. 
reſs them: According to that of Plats (n F 
hoever concerves it in bis Power 10 dy unyuſl 1 
readily does ſo : each Perſon concluding Imuſtice 
to make much more for his private Intereſt, (hun 
Juſtice could do. Yet to reproach All Mankind 
with this perverſe Diſpotition, is carrying the 
Point and the Cenſure too far. Nay, by the 
Confeſſion of Mr. Hobbes himſelf, ſome mode(s 
Natures there are in the World, that do not 
aſſume to themſelves more than they leave to 
Others ; always having their Eye on that Rule 
to Do as they would be done by. How any One. 
upon Pretence of providing for his own Se. 
curity, could ruſh upon the Oppreſlion and 
Ruine of ſuch innocent and e 2 Perſons, 
I muſt, for my part, own my ſelf at a loſs to 
underitand, Nor can it ever be, that right 
Reaſon ſhould warrant my going to kill or 
oppreſs Another, of whoſe Deſigns to do me 
hurt I have not had very particular Indica. 
tions: there being, til then, many better 
ways left open of compoſing Matters amicably. 
For, as to that Pravity of Nature and Diſpo. 
ſition, which is common to the whole Race of 
Men, and which therefore admits of various 
Degrees, we cannot, on the account of it alone, 
conclude a Man an open and profeſs'd Enemy. 
'Tis own'd, therefore, that as to the Diſcharge 
of Natural Duties from Others to me, I cannot 
have it, in a State of Nature, ſo well ſecured, 
as under. Civil Government: yet neither is it 
left in ſo miſerable an Uncertainty , as that 
hereby I muſt be obliged, or may be permitted, 
to treat All Men in a hoſtile Manner. For, 
while I find my own Strength to be equalor 
ſuperior to another Man's, and while that 
Man, by Words or Deeds, teſtifies a Deſire of 
living peaceably with me, and by real Prools 
confirms the Truth and Sincerity of that De- 
ſire ; what reaſon have I to account him my 
Enemy? Or, how can the bare Suſpicion, that 
all this Friendſhip is but Counterfeit, or, that, 
in time, he may come to alter his Mind, give 
me Authority to aſſault him by way of Pce- 
vention? And the Truth of this will appear 
more evidently , if we look upon the Practice 
of entire and independent States and Govert- 
ments, which are, with regard to each other 
in a State of Nature. Here all Men agree in 
judging it a Crime for one Nation, by ſecret 
Stratagem or open Force, to attack ”_m_ 
(as yet not known by any Exchange of g 
or bad Offices, nor engaged in Friendſhip and 
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alliance by. Covenant or overt my only be- 
2uſe there is no common Power preſiding over 
boch, by which the other State, if attemptin 

any injurious Deſigns, might be reſtrain d an 

puniſhd, Which clearly proves againſt Mr. 
Hobbes, that the Law of Nature is not altoge- 
her dumb, even ina State of Nature : tho' in- 
deed there is much greater Security of having 
this Law obey'd, under Civil Government; 
vhere the Power of the Magiſtrate is at hand, 
tocompel thoſe who are wanting in returns of 
Kindneſs and Peace. But, all this notwithſtand- 


ing, thus much Prudence ſuggeſts to us, that 


we ſhould not only provide, by a timely De- 
ſence, againſt the open and profeſs'd Malice of 


wicked Men; but that we ſhould likewiſe 


eſteem the Goodneſs of Others, not infallible 
and immutable. And, to anſwer all theſe Ends, 
no ſuch univerſal Safe-guard, as Civil Society, 
could be invented or conceiv d. * 
IX Moreover, altho' the Law of Nature 
direct us, in caſe y Difference ariſe, to adjuſt 
it amicably amongft our ſelves, or refer it to 
the Arbitration of Others; yer neither thus 


would the common Peace be ſufficiently ſe- 


cured. For with the ſame Eaſe, that we diſ- 
penſed with our ſelves in breaking the other 
Natural Rules, we might alſo {light this of 
appealing to Arbitrators, and ſo have imme- 
diate recourſe to Arms. Beſides, ſuppoſing two 
Men had, by Conſent, refer'd their Differences 
to a third Perſon; yet were either of the Parties 
diflatisfied with the Deciſion, it were no hard 
Matter for him to renounce and reject it; in caſe 
he found his own Strength ſufficient to ſhelter 
him from Human Puniſhment : eſpecially ſince 
the Arbitrator is not endued with any Autho- 
rity and Command, by Virtue of which he 
might oblige the Parties to ſtand to his Sen- 
tene. Therefore, in a State of Natural Li- 
berty, Prudence wall adviſe us, that we rely 
not too much on the bare Faith of Others; but 
but that we believe the Obſervation of all 
Compacts to be then beſt aſcertain'd, when 
either they are grounded on the mutual Ad- 
vantage of the Parties, or when tis in our 
Power to ſorce thoſe with whom we treat, to 
be jult and honeſt. But where Perfidiouſnels 
15 encouraged by Hopes of Profit, and not re- 
ſtran'd by Fear of Puniſhment, there it were 
Madneſs to think, that bare Covenants ſhould be 
able to warrant our Safety. This appears from 
the Practice of all Nations; who, when they 
break off their Alliance with one State , 
ſirengthen themſelves with the Friendſhip of 
another: by which AR they do not preſently 
condemn themſelves of Treachery, in thus 
ſeeking ſor protection to the Faith of Orhers; 
but i as much as Communities are chiefly 
guided by Intereſt in fixing their Alliances, 
1 but ſubſtitute an advantageous League 
in the room of one which was, either unpro- 


fitable, or dangerous. And cis under theſe 
Reſtrictions and Mitigations only, chat we can 
any way admit of Mr. Hobbess (o] Poſition, 
that Covenants founded upon mutual Faith, in 4 
* of Pa 4 r 7 For tho' it be 
plauſibly enough ſaid wp), that M7 
Men as — of Li Bebe ; and that, 
to repoſe Faith in them, is, with moſt Men, 4 
Tye 47 their Fidelity ; yet 'tus the ſafer 
Courſe, in a State of Nature, to think upon 

that vulgar Saying; | | 


Ilige xefpar* — I bonloon. Theogw. 
Undone by Truſt; and by Diftruft preſerv a. 


X Again, there is another reaſon why the 
Law of Nature cannot be able, of it ſelf, to 


_ enſure the Peace of Mankind. For this, is 
the Caſe of Natural Liberty, that each Man, 


as he places his Defence and Safety in his own 
proper Strength, fo as to the means of obtain- 
ing that End, and the whole Management of 
his Actions, he purely conſults and follows his 
own private Judgment. And what a wide 
Difference there is between Men in this re- 
ſpe4, no one can be ſo ignorant as not to have 
made part of his Obſervation. Few there are of 
ſo happy and noble a Temper,asto have, at the 
ſame time, that piercing Sagacity, which 74 
diſcern what is for the laſting Ad vantage of a 

Men in general, and of each in particular; and 
that Strength and Firmneſs of Soul, which may 
conſtantly purſue what has been prudently ſore- 
ſeen. The greater Number are, on account of 
their Natural Dulneis, impoſed upon by groſs 
Error, in the Likeneſs of Reaſon. Others are 
hurried by the Violence of their Paſſions, 


 whereſvever the Gratifications of Luſt, or the 


falſe Appearance of Advantage ſhall draw them. 


No in ſo endleſs a Diverſity of Opinions and 


Deſires, what Hopes can there be of Peace and 
Agreement: whilſt every Fool is as ſtrongly 
conceited of his own way, as the wiſeſt Man 
is convinced of his; and the former will no 
more ſubmit to the latter, than the latter will 
condeſcend to be inſtructed by the former: 
Since therefore Reaſon alone, according to the 
Tenour which we an it to hold in particular 
Perſons, is inſufficient to compoſe theſe Diffe- 


rences of Judgment; other Means are to be 


uſed, by which an agreeable. Union and Har- 
mony of Mind may, in ſome Degree, be 
obtain d. 5.0 4 

XI. In fine; altho' it be evident to all Men, 
that by breaking the Law of Nature, they ex 
ceedingly obſtruct their own Happineſs (che 
Promotion of which depends on the Aſſiſtance 
of Others,) and bring many grievous Eyils 
and Dangers on themſelves ; tho Nature has 
likewiſe 1mprinted it on the Minds and Con- 
ſciences of Men, that ſuch as a&coutrary to 
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(o) De Cive, c. 2. 7.11: | (p) L. XXII. 22. 
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her Decrees, by lightly invading and harming 
their Neighbours, ſhall not, in the laſt Event, 
go unpuniſh'd (): laſtly, tho' the Benefits that 
would redound to them, from their obſerving 
Natural Precepts, and the Evils which they 
incur by tranſgreſſing them, are a manifeſt Ar- 
ument, that it is better for Men to live — 
and ſociably than otherwiſe : yet would not all 
this be enough to procure the ſettled Peace of 
Mankind. And has: becauſe the Multitude 
act not by rational Motives , but by wild Im- 
pulſe, miſtaking Paſſion for Reaſon ; chief 
thro' the Fault of Cuſtom or Education, whic 
ſtifle and ſuppreſs the Force of inward Re- 
flection. As alſo, becauſe the greateſt Part of 
Mankind are wholly intent upon the preſent, 
without any Care or Thought of the future; 
and are commonly moved by theſe Objects, 
which thruſt themſelves upon their Senſes, 
while thoſe of a higher and nobler Nature are 
too refined for their Affections, and too re- 
mote for their Deſires. Whence it comes to 
paſs, that the Dread of Human Puniſhment, is, 
- with too many, more prevalent than that of Di- 
vine Vengeance; which yet ought to hold the 
Sovereign Place in our Fears, Becauſe, the 
Juſtice of Providence 1s, for the moſt part, 
flow, and the Methods of it ſecret and re- 
tired (r): which, with bad Men, is an Ar- 
gument, that the Calamities, which ſometimes 
attend Impiety, ariſe from other Cauſes (5); 
eſpecially er (oh they find, that the worlt 
amongſt them often abound in thoſe things, 
which the Vulgar take for the Meaſure and 
Standard of Happineſs, while the Good are 
oppreſs d with many Afflictions, ſufficient to 
erſwade the Wicked and Fooliſh that Virtue 
ox little Power, unleſs in making Men mile- 
Table. Thus Plutarch (t) obſerves: When 
Judgment is immediately executed on a Crime, it 
flops thoſe Men in the Courſe of their Wickedneſs, 
 ewhom Succeſs would have encouraged to proceed. 
For nothing does ſo much enfeeble the Hopes and 
deject᷑ the Mind of the Oppreſſed, as the Reſpite 


and Delay of Divine Vengeance; and nothing . 


more increaſes the Cruelty and Inſolence of therr 


Oppreſſors. And with this very Proſpett it is, 


that the Wicked encourage and hearten themſelves 
in Villany ; that the Fruit of their Crimes they 
ſhall receive in Band, but the Puniſhment in Re: 
verſion, and at agreat Diſtance from Enjoyment. 


It may farther be added, that the Sting, 
Conſcience, preceding a villainous AR — 1 
ſo fierce and raging as thoſe which follow x 
ter, when what 1s once done, we find - 
our Skill to undo (s ): and that the Voice of 
Reaſon, which could not be heard in the Hu 0 
and Tumult of our Paſſions, when theſe 5 

begin to cool and ſettle, will ſound moſt 1 
cibly in our Breaſt (x). In like manner (fo . 
the wiſe Author but now cited ( y),) 45 Mo, 
factors, when led to Execution carry each ty; 
Croſs , ſo does Sin , out of every Offence, from: 
ita own Torments : that moſt mpgenions Artipy 
a miſerable Life ! ſuch as 1s not only confung,t 
with Shame, but diſtracted with Ely; Con 
vulſions, Remorſe, and all the Tumnul:s of x uy 
bled Mind. But becauſe theſe inward Ty. 
ments make no Impreſſion on Senſe, they hay, 
ſo much the leſs Efficacy towards reſtrainin 

the Growth of Wickedneſs in Others, M. 
Hobbes (2) is in the right when he telk M. 
that Scarce any Fluman Action can be offend 
which is not the Beginning of ſo lam a Cham of 
Conſequences, as our Foreſight ſeldom reaches 1 
the End of. The pleaſarit and painful Accidents 
of Life are ſo firmly link'd together, that he ubo 
receives the Pleaſure , is, at the ſame time, ob. 
Zed, (whether he apprehends it or not,) io ccept 
of the 8 Thus tbe Abuſe of puer 
7s puniſh'd by the Power and Y:olence of Others ; 
Intemperance by Diſeaſes ; &c. and theſe ar 
what I call Natural Puniſhments. Yet the Ge. 

nerality of Men, either through Deſed of 

Judgment, or Vehemence of Paſſion, are com. 

monly hindred from giving theſe Conſidera- 

tions their due weight. Wherefore there re. 

main'd no way of laying ſo powerful a Re. 

{traint on Human Corruption, as what is now 

afforded , ſince the Inſtitution of Civil States. 

Plutarch (a) ſeems to have forgotten himſelf, 

when he cenſures Colotes for the following 

Aſſertion: They who firſt regulated Life, ein. 

poſed Laws, ſet up Governments and Magiſtrates 

over Cities, and enforced Obedience to their Di. 

rect ion, were certamly the Perſons who deliuer'd 
us from Trouble and Tamall, and eftabliſh'd Peace 
and Safety in the World. Take away theſe Eu. 
gagements ; and we ſhould live like wild Beaſts, 
and hardly forbear to devour the next we meet. 
For, that grave Writer, who reprehends this 
way of ſpeaking, could have no very deep In 
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( 9) Claudian De IV. Conſulat, Honor: 


F xtraite immanes ſcopules, attollite turros, 
Cingite vos fluviis, wafer opponite ſyl va:; 
Non aabitis murum ſceleri. 


„) Tis an Obſervation of Ceſar, rhat Divine aides to 
ants to thoſe, whom it intends exem 


from proſperous Affairs, ſometimes 
PR et the ing —.— Imnpunity. De B. G . i. 
(u) Curtios VIII. 

(x) Pluta*ch De Ser. Num. Vindict. When a Man, out 
brinons Wickedneſs, and after the uialent Thirſt of his 


broke tkrough the acrea, 
Shane ex Dion? | (y ) Ibid. (x) Leviath.c 31. 
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2. Nature ſ emu unkind in leaving Men unter this great i and Diſadvantage, that generally (hej. om 
ſider thi Leer ao them, than after they bee dou them . . yang; Wang 3 
Darice 
: | Defire is cool'd and apf, takes time to reflect, that what ke prope of 
Profit, Convenience, or Satisfattion. in any kind , has left him utterly diſappointed, while the b uſe Impreſſions and horrid Tam 7 
om remain in full Force; SPE be brought to this Perſwaſion, that when for the ſake of empty or unworthy P he 
moſt beautiful and excellent wm 7 Mankind, be , at the ſame 742, A. d his miſerable Life with 
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Hew Rocks and T the vaſt Aſcent ro win; 

Let Floods {urround, Br Foreſts hem You in; 

All Nature is to weak a Fence for Sin, | 
with a der-yer S- uſe of Aﬀtifion , by A ſudden Chant! 


#r1'y to puniſh fer their Wickedneſs , the more fim 
; (f ) Be n 2 


Envy, Ambition or ſenſual Delight , has committed 
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into Human Nature and Diſpoſition, if 
152 Ain d. that, upon reverſing the Laws of 
A Civil Communities, the Honour and Safer 
if Mankind could be preſerv'd by the wiſe 
Rules of Parmenides, Socrates, Plato, or He- 
nt. And, tho' we ſhould never lo freely 
ſubſeribe to Ay iſtinppuss Boalt (S), who, when 
ald what Advantage Philoſophers had above 
other Men? replied , Were there a general Fe- 
jeal of all Laws , we uld continue to live as 


regularly and peaceably as we do at preſent : yet 
= "A become 4 far the es 
who, if left to themſelves, would fancy Luſt 
and Paſſion the beſt Reaſon and Philoſophy ? 
Rather, therefore, let this be the final De- 
cifion of the Caſe ; ui ratione traduci ad ne- 
liora non poſſunt , metu contineantur ( 7 

it, that they whom Reaſon cannot perſwade 
to do better, Fear ſhould reſtram from doing 


worſe. | 


—— OA 
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(b) In Heſych. De Vir. Iluſtr. (*) Quintil, J. XII. c. 7. 
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Of the inward Structure and Conſtitution of Civ il States. 


T follows now , that we — more ex- 
I into the inward Structure and Con- 
utution of Civil States. That Men, therefore, 
might render themſelves ſecure againſt the 
Wickedneſs of Others, ſo far as the Condition 
of their Nature will admit, no other Expe- 
dient could have been invented but this, that 
each Perſon ſhould provide a ſufficient Guard 
about him, by means of which the Deſigns of 
others might appear ſo dangerous in the Exe- 
cution , that they would thiak it their ſafeſt 
Courſe, rather to refrain than to engage, ra- 
ther to keep the Peace, than to be the Challen- 
gers and Aggreſſors in a War. For the ma- 
leious Inclinations of Men, and their ready 
Diſpoſition to their Neighbour's Hurt, cannot 
any way be more effectually kept under, than 
by ſetting before their Eyes ſome preſent Dan- 
nk which muſt certainly fall on him that ſhall 

re to aſſault Another; and by taking away all 
Hope and Proſpect of Impunity. Now ſuch a De- 
lence , or Aſſiſtance as this can by no means be 
afforded by any fortified Place, whether it de-. 


rives its Strength from Nature or from Art: 


For to lie thus continually in Hold, is to be a 
perpetual Prifoner : nor would it be eaſy, for a 
ſingle Man to defend his Poſt. But if he let in 
others to help him there will be a Danger from 
them likewiſe, and he will ſtand in needof a new 
Protection. Some kind of Aid might indeed be 
expected from Arms; but not to 2 a Degree, 
2s that one Perſon alone, ſhould be able to 
promiſe himſelf any long Security from hence, 
2gainſt numerous Oppreſſors. So too, the De- 
ſence, which mig t be made by Brate Crea- 
ures, is very ſlender and uncertain, and by 
ho means capable of ſhielding us from Dangers. 
of this Nature. For tho we meet with a 
Story of two Doggs, that performed Military 
Service againſt the Americans (c); and tho 
the Emperour of -Zeylon, in his Royal City of 

is reported to have a Life-Guard (as it 


ä 


were) of an hundred Elephants, which ge 
their rounds upon the nightly Watch, and are 
the publick Executioners of Criminals : yer 
many Men mult join in teaching and training 
them, e'er they can be made fit for theſe Em- 
ployments. It remains, therefore, that againſt 
the Dangers, which might be apprehended from 
Men, Men alone could afford an agreeable Re- 
medy, by joining their Forces together, by in- 
terweaving their Intereſts and Safety, and by 
forming a general Confederacy for their mu- 
tual Succour (4). | 

II. But it is manifeſt, that the joining toge- 
ther of two or three, or of a few Perſons, mult 
neceſſarily prove inſufficient for this Defence; 
becauſe, then, the leaſt Addition, on the ſide of 
the Invaders, would turn the Scales and carry 
them on to certain Victory; and therefore 
would encourage and embolden*rhem to begin 
the Aſſault, by promiſipg not only Impunity, 
but Succeſs, So that to obtain the Security, 
of which we are now in ſearch, it is requiſite, 


that the Number of the Confederates be ſo 


great , as that the Advantage of a ſmall odds, 
on the Enemy's ſide, ſhall not viſibly deter- 


mine the Iſſue of the War; and conſequently, 


that this League and Union be made by a con: 


ſiderable Multitude. Hence Plato (e) demands 


ſuch a Number. of Subjeas in his Common- 
wealth, as ſhall be able to repel their Neigh- 
bours, when they prove injurious, and to ſuc- 
cour them when they are oppreſs d. From 
what has been offer'd, this farther Remark ' 

may be drawn, that the juſt Meaſure of an 
State ought to be taken from the Proportion it 


bears to the Strength of thoſe about it. And 


therefore thoſe Communities, which were 
heretofore look d on as ſufficiently large, when _ 
Mankind was divided into a prodigious Variety 
of diſtin Governments , are too little ſince 
the forming of mighty Empires. For , as 
Pliny (f) obſerves, PBoates, high and 


be) Gomara, Hit. Gent, Ind, Occid. c 44. & 65. (d) Cemp, Hobbes De Cive, ©. 6. 


(e) De LL. ILV. (f) Panegyr. 
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towring , ſenſibly diminiſh , when ſet in Com- 

pariſer with thoſe that overtop them. 
| II. To proceed; tis no leſs neceſſary, that the 
Multitude united on this account, do agree about 
applying the Means, for the Attainment of the 
delved End. For otherwiſe , how numerous 
ſoever they may be, yet, it they conſent not 
in uſing the beſt Methods for effecting the com- 
mon Sccurity, but reſolve to manage each his 
own Strength according to his own Fancy, the 
Deſign will come to nothing. Becauſe, being 
divided in Opinions, and moving contrary 
ways, they will not help, but hinder one ano- 
ther. Or, to ſuppoſe the beſt, if they ſhould 
once happen to agree well enough about the 
Undertaking of a ſingle Action, either upon 
ſudden Impulſe , or upon Counſel and Delibe- 
ration, led on by the Hope of Victory, of 
Booty, or of Revenge ; ( as may ſometimes be 
obſerv'd, in the mad Diſorders of popular Tu- 
mults (g):) yet afterwards, either by the Diffe- 
rences of their Tempers and Judgments, or 
by that Envy and Emulation, which is natural 
to moſt Men; or through Lightneſs and Incon- 
ſtancy, they will be ſo torn aſunder, as that, 
for che future, they will have no manner of 
Inclination, either to afford their mutual Suc- 
cour, or ſo much as to keep the Peace amongſt 
themſelves (5). And conſequently theſe uni- 
ted Bodies, which are form'd of a great Num- 
ber of Perſons, are, of all, the moſt unlikely 
to hold for any long time; unleſs they are 
kept together by ſome general Fear, reſtrain- 
ing them from quitting a Reſolution, at their 
Pleaſure, which they have once, by Agreement, 
taken up. Whence it follows, that the bare 
Conſent of a Multitude, tho' confirm'd by Co- 
venant, cannot give us that Security, which 
we now ſeek after; or, that tis not enough, 
for many Perſons to enter into a Confederac 
of mutual Aſſiſtance, and to promiſe on bock. 
ſides, that they will direct their Strength, and 
all their Actions towards this End, and to- 
wards the common Good. But tis ſtill ne- 
ceſſary, that ſome farther Tye be laid upon 
them, that they who have once conſented, for 
their general Benefit, to be peaceful and help- 
ful to each other, may be hindred by ſome 
Fear from drawing back and diſagreeing, when 
they find their private Advantage claſbing 
with the publick. | 

IV. For the Illuſtration of this Point, Hobbes 
examins ſtrictly the Nature of ſome inferior 
Animals, which, (after a ſort,) do appear like- 
wiſe to maintain Society among themſelves ; 
of which kind, the moſt remarkable are the 
Ants and the Bees, For theſe Creatures, tho 
void of Reaſon, by which they might engage 
in CompaQs, and ſubmit to Government; yet 
by joining Conſent, that is, by deſiring and 
declining all the very ſame things, do ſo di- 
rect their Actions towards the common Good, 


. - F ET. 
as that their petit Conſederacies are liable 
no Differences or Diſſentions. Why it loud 
happen otherwiſe with Mankind, ang wh 
conliderable Multitude ſhould not be able ' 
live amicably together for any time, A. 
the Reſtraint of Civil Authority, is a Quejjiv, 
not er, our Debate. The Reaſon, then 
for which the wiſe Appointment of Nawre 
hath join'd theſe little Creatures, rather than 
others, in publick Bodies, ſeems to be ihn: 
that they continue all the Winter, and are ſþy} 
nouriſh'd aſter their ordinary manner, where 
molt other Inſects, during that Scaſon, either 
periſh, or are preferv'd withcut any external 
ſupply of Food. Now theſe Winter-Store 
my be much more conveniently brought to. 
gether and laid up, if many join their Service 
than if each labour's apart from all the fell. 
Whence tis evident, that the Communities 
form'd by theſe Creatures, have a quite diff. 
rent End from that of Human and Political 
Societies : tho' we may diſcover in them ſome 
Re ſemblance of a Communion of Goods, whillt 
they labour all for the ſame general Stock, and 
afterwards do all receive * 
from it. Hobbes offers this farther reaſon of 
the Difference , that all the Government of 
theſe Animals is nothing but an univerſal Con- 
ſent, or, many Wills directed to the ſame Ob- 
je, not one arbitrary Will, as in Civil States : 
e means, that each of them, in particular, 
conſpires with the reſt, to work together, and 
to treaſure up their Proviſion in the ſame 
Heap; but that all their Wills are not reduced 
into one Sovereign Will, as in Politic Bodies; 
ſo that what a ſingle Ruler or a governing 
Council determine, ſhould paſs for the Will of 
All in general. The main Cauſes why, in 
in theſe Creatures, which live by the Guidance 
of no ſuperior Faculty than Appetite and 
Senſe, the bare Agreement of Inclinations 
ſhould be ſo laſting and ſo effectual as to ſtand 
in need of no other Aſſiſtance, ſeem to be 
theſe that follow. 1. Men are continually in 
Competition for Honour and Dignity, wheres 
theſe Creatures are not: and conſequently, 
that Envy, Hatred and Emulation , which 
flows from this Spring amongſt the former, 1s 
not to be diſcover'd amongſt the latter. 2. The 


Natural Appetite of the Bees, and that Fa, 


culty, which we may call the Judgment 
their Senſes, are exactly uniform, and are cal- 
ried on toward the publick Good, which in 
them differs not from the private. Malers 
is not good for the Hive, (as Antoninus 1) ob- 
ſerves, ) is not gved for the Bee : To ſee ineit 
Hives full and flouriſhing is their whole Wiſk 
and Deſire. But, amongſt Men, So many Heads 
fo many Wits: and ſcarce _ thing is look 
on as Wy good, which doch not afford the 
poſſeſſor ſome what ſingular and extraordinary 
above his Neighbours. 3. Creatures, whic 
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have not the Uſe of Reaſon, neither ſee nor 
fagcy , that they ſee any Detect in the Ad- 
miniſtration of their common Societies; in as 
much as they erected them not with the Gui- 
dance of Judgment, but by the bare Inſtinct of 
Nature, and have not the Art of comparing 
them with others. Again, not one of the 
Bees ever entertains a Deſign of forming her 
Comb in any other, than the common ſexan- 
r Figure: whereas, in Human Polities, 
there are very many, who, thinking them- 
ſelves wiſer than their Fellows, are diſguſted 
with the preſent Condition, and are for intro- 
ducing a Change in the Government. And ac- 
cording to the Difference of Judgments, ſeve- 
ral of theſe ProjeQors are for ſetting up ſe- 
yeral Models, or for reforming things each in 
his own way, the Conſequence of which muſt 
be the Diſtraction of the State, and, in the 
Iſſue, a Civil War. 4. Theſe Creatures, tho 
they have ſome Uſe of Voice, in making known 
to one another their Deſires, at leaſt, when 
their AﬀeRions are more warmly rais d; yet 
they want that Art of diſguiſing things, in 
the falſe Colours of Speech, which is neceſſa- 
nily required to the diſturbing the Minds and 
Pallons of a Society : this being the Inſtru- 
ment by which, what is good, is repreſented, 
either under a greater or a leſs Degree of Good- 
neſs than it really hath, and, what is evil, is, in 
the ſame manner, either aggravated or extenu- 
ated : or, perhaps, both are painted with a quite 
different Face from what they truly bear. But 
now , the Tongue of Man is often us'd for a 
kind of Trumpet of War and Sedition; which 
u able, not only to propoſe falſe Rules of li- 
ving and of acting, but alſo, with fair Gloſſes 
and much inſinuating Language, to recom- 
mend them to Others, and thereby to render 
their Minds utterly averſe to the Genius of a 
peaceful and ſocial Life. On which account, 
vas not without Juſtice ſaid by the Comedian, 
of the eloquent Pericks , that He thunder a, 
and ligbien'd, and confounded all Greece. 5. Ir- 
rational Creatures cannot diſtinguiſh between 
Contumely, or Contempt, and real Damage; or 
rather, they have no Senſe at all of Contempt. 
Therefore, whilſt they find the Neceſſities of 
their own Bodies ſupplied, they commence no 
Qarrel with their Fellows. But of Men, 
thoſe are the greateſt Diſturbers of the Com- 
won. wealth, who enjoy the greateſt Opportu- 
nities of being eaſy. Nor do they engage in 
Contentions » about their Honour or their Re- 
— till after they gain'd an abſolute 
iQory, over the Force of Hunger or the In- 
Laſtly, the 


nies of Weather. 

Creatures is Natural; but that of Men 
only Federal; that is, Artificial, or rather Mo- 
ral; held together by no other than Moral Ties, 
which do not, in the leaſt, extinguiſh the Na- 
tural Difference of Mens Inclinations, the 


— 


eement of 


Roughneſs of their Tempers, and the Power 
which they have of taking quite contrary Mea- 


ſures. To all which we may add this tarther 


Conſideration, that, in the Kingdom of the 
Bees, there is no Sovereign Authority properly 
ſo call'd, (tho' this be the very Life and Soul of 


a Community ;) for which reaſon their Mo- 


narch is not arm'd with a Sting. And there- 
fore 'tis the greater Miracle of Nature, that 


| — Rege incolumi mens omnibus una 5 


Amiſſo rupere fidem. | | 


Their Prince ſecure, one common Mind they bear ; 
But, Him once loſt, with wild Diſtraction jar (&). 


Yet here it ought well to be obſerv'd, that 


the Compariſon, thus purſued, between the 


two Multitudes, one of Men the other of Bees, 
hath been alleg'd to no other End, but to ſhew 
why, 1n a great Body of Men, deſtitute of the 
Advantages of Civil Government, no long A- 
greement or good Underſtanding can reaſo- 
nably be expected. But we wou 
be thought to infinuate, as if theſe Inclina- 
tions, in which the Seeds of Diſcord are con- 
tain'd, were found to be of equal Force and 
Efficacy in each particular Man; or, as if ſound 
Reaſon did not, from the bare Conſide ration of 


Human Nature, ſuggeſt ſuch Arguments, as 


mult engage and command Men, rather than 
any other Animals, to follow Concord and mu- 
tual Kindneſs. And therefore our Deſign, in 
this Matter, is not, in the leaſt, thwarted by a 
learned Author (J), who hath undertaken to 
retort theſe ſix Reaſons of Mr. Hobbes by ſhew- 
ing, that as Man naturally loves Honour, ſo 
Honour is the Natural Reſult of good Actions: 
that he more perſectly underſtands the Force 
of the publick Good, in ſecuring his own pri- 
vate Intereſt: that he enjoys the Gift of Rex. 
ſon , which equally diſpoſeth him, as his Lot 
ſhall fall, to govern or to obey: that he hath 
— Fa 0 by ſe Edge and a G 
nal Faculty, tting an and a Grace 
upon it, with the moſt proper Expreſſions: 
that he apprehends himſelf to be under the 
Guidance of a Law, by the Power of which he 
diſtinguiſheth a down- right Iajury, from a Da- 
mage offer d without Injury: laſtly, that A- 
reements, made amongſt Men, are not only 
ngthen d and confirm d by Nature for a 
long Continuance, but do likewiſe receive 
from Art, as the Alliſtant of Nature, many De- 
fences againſt leſs uncertain Dangers, and, by 
means of Writing, a Duration beyond the Age 
of Man. The Argument doth not at all affect 
ug, unleſs it could make out, that a numerous 
Body of Men, united under no common Go- 
vernment, might not be diſturb'd by a v 
few: as like wiſe, that all Men are judicious 
and wiſe, and do, after the cleareſt manner, 
apprehend the Dictates of ſober Reaſon, and 
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have utterly diſabled all their evil Affections 
and Deſires. He, certainly, erects a Civil State 
upon no better than a ruinous Bottom, who 
makes too large Allowances to the Modeſty and 
Ingenuity of Mankind; and meaſures the In- 
tegrity of Others, eſpecially of the loweſt 
Rabble, by his own. | 
V. But what that is which we may depend 
upon, as ſufficient for the long keeping toge- 
ther the Conſents and Inclinations of an uni- 
ted Mn]titude , will eaſily appear, to one that 
throughly examins the common Bent and Ge- 
nius of Mankind. Now in this there are two 
Vices to be diſcover'd, which eſpecially hinder 
any Number of Perſons, from long continuing 
in the ſame general Deſign. One is, the great 
Variety of Inclinations and Judgments, about 
diſcerning what is moſt expedient for the com · 
mon End: to which there is join'd, in many 
Men, a Dullneſs of apprehending which of 
ſeveral Means propos'd, is more advantageous 
than the reſt ; as likewiſe, the obſtinate Stub- 
borneſs in defending what they have once, 
_ or wrong, happened to embrace. The 
other general Vice, 1s a ſluggiſh Coldneſs in 
Buſineſs, and an Averſion to doing willingly, 
what we know to be for our Intereſt; when 
we are under no neceſſary Force, which might 
drive us on, if we hung back, and oblige us, 
whether we will or no, to the Performance of 
our Duty. The former of theſe Evils may 
be remedied, by uniting in a perpetual Bond 
the Wills of all the Parties, or by ſo ordering 
things, that in all Affairs, relating to the com- 
mon Good of the Society, there ſhall be but 
one Will to govern their Proceedings. The 
latter, by conſtituting ſome Power which 
ſhall be able to inflict a preſent and ſenſible 
Puniſhment, on thoſe who oppoſe or hinder 
the publick Benefit. Tally (m) hath a remark. 
able Saying to this Purpoſe : They obſerve 
(ſpeaking of the Arifletelians,) that even the 
Paſſron of Grief was not conſtituted by Nature, 
without our great Uſe and Advantage : that Men, 
taken in Offences , might be heartily troubled at 
the Correction, the Reproof, the Ignominy which 
they undergo. For they , who* can bear Infamy 
and * without Concern , ſeem to have 
obtain d the Privilege of [inning with Tmpunity. 

Now the Union of Wills, could not pollibly 
be compaſs'd in any of the following ways: 
either that, by a Natural Conjunction, the 
Wills of all the Parties ſhould be amais d into 
one; or that one Perſon only ſhould exert his 
Will and all che reſt ſuppreſs theirs; or that 
the Natural Diſagreement of Inclinations and 
Contrariety of Deſires, ſhould, by any means 
whatſoever, be abſolutely taken away, and 
combined 1n perpetual Harmony and Concord. 
The only Method then, by which many Wills 
may bs concei vd as join d together, is, at lealt, 


5 
this; that each Member, of the Society, ſub. 
mit his Will to the Will of one perſon or of 
one Cquncil, fo that whatever this Perſon or 
this Council ſhall refolve, in Matters which 
EP concern the common Safety, ſall 
be deem'd the Will of All in general, and of 


each in particular. For when I have, made 


over my Power to Another, his Act and Choice 
is interpreted as mine (). 

So again, as to the other Remedy propos d, 
'tis impollible to conſtitute ſuch a Power 2g 
ſhall be formidable to the whole Multitude 
by Natural Means; that is, by transfuſing the 
real Strength of All and each of them into 
one Perſon, ſo as to leave all the reſt utterly 
weak and impotent. But one Man can thug 
only be ſuppoſed to poſſeſs the Strength of Al 
when the whole Body, and every particular 
Member, have obliged themſelves to uſe and 
apply their Strength, as He ſhall judge ex. 
pedient, When this Union of Wills and of 
Forces is once compleated, thence, at laſt 
ariſeth what we call a Common-wealth or Ci. 
vil State, the ſtrongeſt of all Moral Perſons or 
Societies. 

What hath beeen offer'd may, perhaps, be 
more diſtinctly underſtood, if we conſider, 
that by the Submiſſion of their, Wills, made 
on the bon of the Subjects, their Matura Li- 
berty of Choice is not extinguiſh'd ; by virtue 
of which they are {till able, de facto, to reſume 
what they once gave, and to deny and with- 
draw the Obedience which they promis'd: as 
likewiſe, that the Strength and Power of the 
Subjects are not, by any Natural Conveyance, 
transferr'd really on the Sovereign, as 1h, for 
Inſtance, the Strength, which lay in the Shoul- 
ders of all the Subjects, ſhould be removed to 
the Prince's Shoulders; and, conſequently, 
that both the Wills and the Strength, of thoſe 
who are govern'd, are, as we may ſay, turn d 
in the Scales, and render'd conformable to the 
Governour's Pleaſure, only by theſe two Ms 
ral Weights, which we come now to examin. 
The firſt is taken from their own Act and Co- 
venant, by which they engage their Allegi- 
ance: and this receives all poſſible Force from 
the Command of GOD, and from the ſicred 
Authority of an Oath; both which ate ſo 
much the more effectual, in over. ruling Mens 
Minds, the more carefully the Parties have, 
from their Childhood, been educated with 
good Diſcipline and Inſtruction, and the more 
Knowledge they have obtain d of the Necellity 
and Uſefulneſs of Civil Government. But 
they who, through the extreme Pravity ot 
their Mind, refiſt the Force of this Weight, 
whilſt they, either fooliſhly imagin Goveln- 
ment to be a Stratagem found out for the vex- 
ing and opprelling of all others, to 7 the 
Tyrannical Pleaſure of a few; or elſe at 


. 
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overcome with a heavy Liſtleſsneſs, rendri 
averſe to the voluntary: Performance 4 
what their 4 requires; theſe ; we ſay, are 
drawn to uw t ors 
Weight which we have ſtill in reſerye ; that 
is, by the Fear of Puniſhment, and by exter- 
1 Compulſion Farther, ſince he who com- 
Is Another ought to ſurpaſs him in Strength, 
and ſince that Strength, by which Governours 
exceed the Force of private Perſons, ariſeth 
from hence, that the Subjects are ever ready 
to apply their united Power, as they ſhall be 
commanded ; hence tis evident, that the Abi- 
lity, which Rulers have to compel and reſtrain 
evil and diſobedient Subjects, is owing to 


the Obedience of the Good. Now, that the 


ter Part of a Nation's Strength ſhall , 
always, be in the Hands of the Sovereign, tis 
ealy for him to effect; provided that he firſt 
obtain'd his Crown by lawful means, and that 
he expreſſeth any tolerable Care and Endea- 
vour towards the Diſcharge of his Truſt. For 
as he may ever reaſonably hope, that the Ma- 
jority of the Subjects will be mindful of the 
Divine Command, -and of their Oath of Alle- 
giance and Fealty; fo tis, indeed ever the In- 
cerelt of the larger and better Part of the Peo- 
ple , that the State ſhould remain ſecure and 
undiſturd'd, and that the lawful Government 
ſhould be maintain'd in its due Privileges and 
Authority. But beſides all this , Governours 
have ready at hand certain uſeful Engines, 
which afford a vaſt Addition to their Power; 
ſuch as are, good Fortreſſes, and a ſtanding 
Force , engaged to the Prince by more than 
ordinary Ties; by means of which Aſſiſtances, 
a Mulutude, how numerous ſoever, may be 


reduced to Obedience, eſpecially if they want 
rms, and are ſcatter'd at a wide 2 


through the ſeveral Parts of the Country; an 
In cale the Sovereign uſeth due Caution, to 
Hinder his People from bandying into Factions. 
VI. That the Union, which we have been 
thus explaining, may be more throughly appre- 

ended, we are to — , that many Natural 
Perſons, before they cloſe into one Moral Per- 
Ton, whatever they a&, and whatever Obli- 
gations they take upon themſelves, they act 
and undertake in their ſingle Capacities , ſo 
that the Number of the Actions and Obliga- 
tons is equal to the Number of the Natural 
Perſons. And tho often; when we would de- 


note _ independent Men, we uſe the Word 


Maliitude, which ſeems to imply ſome kind of 
Unity; yet if we conſider more exactly, this 

erm is not one of thoſe which we call Col. 
kene Words, or ſuch as ſignify an united 
Body, compoſed of many Individuals, as thoſe 
other Names of an Army, a Nav, an Ajembly, 
a Senate, and the like; but reall imports no 
more than a bare Number of things in general, 
without ſpecifying whether they be of the 
lame or different kinds, whether they be uni- 


ted of diſpers d. And therefore, properly 


eir Superiors, by that other. 


ſpeaking, a Multitude of Men is not one com. 
pound yo but many ſeparate Perſons, cach 
of which hath his own Judgment, and his 
own Will to determine him in all Matters 
that ſhall be propoſed. For which reaſon, if 
we thus conſider a Maltitude, and then ab- 
{tract it from the particular Men of whom it 
conſiſts, we cannot aſcribe to it, in this gene- 
ral Notion, any one Action diſtin& from thoſe 
of the private Perſons, or any peculiar Privi- 
leg or Right Hence ſuppoſe a Man to be in 
a Multitude, or to have many other Men about 
him; not join d in a common Society, ſhould 
moſt, or ſhould all the reſt of theſe perform 
any Act or engage in any Compact, whilſt he 
alone enters his Diſſent to the Buſineſs, or, ne- 
gatively, doth not any way approve or partake 
of it, the ſaid Act or Compact ſhall on no ac- 
count affect his Perſon. So that, on the whole, 
to join a Multitude, or many Men, into one 
Compound Per ſon, to which one general Act may 
be aſcribed, and to which certain Rights be- 
long, as 'tis oppoſed to particular Members, and 
ſuch Rights as no particular Member can claim 
ſeparately from the reſt; tis neceſſary, that 
they ſhall have firſt united their Wills and 
Powers by the Intervention of Covenants: 
without which, how a Number of Men, who 
are all naturally equal, ſhould be link'd toge- 
ther, is impoſſible to be underſtood. 
VII. The Nature and the Number of thoſe 
Covenants, by the Mediation of which a Civil 
State is compacted, may be diſcover'd by the 
following Method of Enquiry. Let us con- 
ceive in our Mind a Multitude of Men, all na- 
turally free and naturally _ going about 
voluntarily to .ere& themſelves into a new 
Common-wealth: here it will be neceſſary, firſt 
of all, that they covenant each with each in 
particular, to join into one laſting Society, and 
to concert the Meaſures of their Welfare and 
Safety, by the publick Vote. (Tho', in a 
Compact of this Nature, tis the moſt uſual 
way, for particular Perſons, to reſerve to 
themſelves the Liberty of departing, if they 
ſhall ſee fit.) This Covenant may be made ei- 
ther Abſolutely or Conditionally. The firſt 
is done, when a Man engageth himſelf to ſtick 
to this Society, whatever Form of Govern- 
ment ſhall afterwards be approved of by he 
major Part. The latter, when the Perſon en- 
| ny this Clauſe, provided ſuch a Form 
ſhall introduced, as is agreeable to his pri- 
vate Judgment. Farther, when this Covenant 


is to be tranſacted, tis requiſite that all and 


each of them give their Conſent. He chat 
ſhall diſagree, tho' he ma 4 * for ſome 
time, to continue in the fame with the 
reſt, yet ſtands without the Bounds of the ri- 
L — nor is obliged by the Vote of his 
Fellows, tho che greater Number , ſo as to be 
under any Neceſſity of joining himſelf to the 
new Eſtabliſhment: but he remains under his 
Natural Liberty, in which it ſhall be law ſul 
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for him to provide for his private Security, ac- 
cording to his own Meaſures. But after fuch 
a Society, repreſenting the firſt Rudiments and 
Beginning of a State, hath been united in 
the manner deſcribed, it is then farther ne- 
ceſſary, that a Decree be made, ſpecifying what 
Form of Government ſhall be ſettled amongſt 
them. For before this Point 1s adjuſted, 'tis 
impoſſible they ſhould take any regular Step 
towards maintaining the Safety of the Publick. 
Now when Matters are come to this Iſſue, they 
who join d themſelves in the Society, upon Ab- 
ſolute Terms, ſhall, if they deſign to continue 
longer in the Place where the Society is fix'd, 
be bound, by the Agreement of the Majority, 
to acquieſce in the Form eſtabliſh'd, tho their 
own -Opinion more incline to ſome other 
Model. For, by adding no Exceptions to the 
Covenant, they are preſumed to have, in this 
reſpe& at leaſt, ſubmitted to the Will of the 
greater Number; from whom it can, with no 
manner of reaſon be expeRed, that they ſhould 
uit their own Judgment, to comply with a 
few that obſtinately ſtand out. But on the 
other hand, they who entred themſelves 1n the 
Society upon Conditions, unleſs they —— 
conſent to the Government reſolv'd upon, ſha 


not become Members of the new State, nor be 


concluded by the Vote of the Majority. 

VIII. After the Decree hath paſs'd, to ſettle 
the particular Form of Government, there 
will again be Occaſion for a new Covenant, 
when the Perſon or Perſons, on whom the So- 
vereignty is conferr'd , ſhall be actually con- 
ſtituted; by which the Rulers, on the one 
hand, engage themſelves to take care of the 
common Peace and Security, and the Subjects, 
on the other hand, to yield them faithful Obe- 


dience; in which, likewiſe, is included that / 


Submiſſion and Union of Wills, by which we 
conceive a State to be but one Perſon. And, 
from this Covenant, the State receives its 
final Completion and perfection. But now, if 
the Form eſtabliſh'd , ſhould happen to be a 
Democracy, this latter Covenant doth not fo 
manifeſtly appear; becauſe the ſame Perſons 
are, in different reſpects, Sovereigns and Sub- 
jets: whereas every Covenant requires two 
diſtin Parties. Nor doth the different reſpect 
ſeem a ſufficient Diſtinction; as, for Inſtance, 
when the ſame 7irius is ſaid to be a F ather, a 
Son, a Husband, a Son- in-Law, a Father-1n- 
Law, a Merchant, Oc. for here if this Titius, 
as a Merchant, ſhall promiſe any thing to the 
ſame 7 :tins, as a Father, there is no Covenant 
in the Caſe. We are therefore to underſtand, 
that, in a popular Government, the particular 
Members and the Sovereign Aſſembly, are not 
— diſtinguiſh'd by different reſpects, but are 
really different Perſons, ( tho' not of the ſame 
kind,) who have diſtin Wills, diſtinct Acts, 


and diſtinct Rights ſrom each other. For the 
Will of particular Men is not, immediately 
the Will of the People: nor can what par. 
ticular Men ſhall happen to do, be conſtrued a3 
the People's Act, or vice versa. Again, parti. 
cular Men neither enjoy the Sovereignty, nor 
any Part of it, but tis lodg'd in the Body of 
the People. For to have a Part of the Sove- 
reignty, and to have a Vote in that Aſſemby in 
which the Sovereignty reſides, are two diff. 
rent things. So that, hitherto, there ſeems 
to be no reaſon why we may ſuppoſe a Coye. 
nant to paſs between the general Aſſembly and 
the private Members of the State. One thing 
indeed there is which may be urged, with 
ſome Colour to the contrary : tis that ſuch; 


Covenant would be of no manner of Uſe; be. 


cauſe, each Man, by giving his Conſent to the 
ſetting up of a Democracy, is, at the ſame 
time, preſumed to have ſubmitted his Will to 
the Will of the major Part ; and beſides, the 
Love that he hath for his own Perſon and For. 
tunes, ſeems to lay a ſufficient Neceſſity on 
any Man to labour with his utmoft Ability for 
the publick Good, with which his on private 
Welfare is inſeparately united. However, 
altho' it may not perhaps be altogether ſo ne- 
ceſſary in Democracies , as in other Govern 
ments, that this Covenant, or mutual Engage- 
ment for performing the reſpective Dutits of 
Sovereign and Subject, ſhould be openly and 
expreſly made; yet tis abſolutely requiſite, 
that we ſuppoſe it to have paſs'd by tacit A- 
greement. For whether we look on that fit 
Decree, for the Eſtabliſhment of the Demo- 
cracy, as the bare Act of many Wills cot- 
ſpiring in one Deſire, or as the Covenant of 
each Man with each, to this Purpoſe, I wl 
ubmit my Will to a general Aſſembly of us all, 
upon Condition Tou will do the like : yet from all 
this, thus ſtrictly conſider d, there can no other 
Obligation ariſe but what follows, that ever) 
Perſon ſhall be bound to acquieſce, in this 
rticular Form of Government, ſo long 
tis not alter d by univerſal Couſent. But now 
the Subjects, in a Popular State, are 2 
under a farther Obligation, For firſt, eac 
Member is bound to ſtand to ſuch Decrees, and 
Commands as ſhall proceed from the gener 
Aſſembly; and then again, they are engaged, 
every one in particular, to contribute each his 
utmoſt Service to the State, and to prefer the 
publick Good to his own private Advantage. 
Otherwiſe, on what Pretence ſhould any Man 
be puniſh'd, for not giving Attendance at the 
publick Councils ? Since then ſuch an Oblige- 
tion is evidently difcover'd, there muſt, of Ne- 
cellity, be ſome Principle whence its Origiue 
is derived; and this can be nothing elle but 
the Covenant, of which we have been now 
diſcourſing (p ). ; 


— 
|| 


(p) In | 
Lf 


we, a Ncaber of « Danectaigd Rive ungcquainted with publick Affaire, is ftyrd an w/eleſs Citizen, La. Add 
But, 


Charmidet in Xenephon, Memorad. 1.3. p- 486. 
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if the Society agree to erect an Ariſto. 
= a — this latter Cove- 
nant is far more vilible. For upon creating 
the Senate or the Prince, both Parties inter- 
change their mutual Faith, and mutual Per- 
ſormances thence ariſe, as their neceſſary Duty. 
jn as much as, after the Sovereignty hath been 
ance conferr'd and receiv'd, the Prince or the 
Senate, no leſs than the Subjects, ſtand bound 
to diſcharge certain Offices, with which they 
were not — concern'd : The People, be- 
fore the paſſing of this Covenant, being no 
more engaged to obey cne Man, or one Coun- 
cil of Men ; than that Man, or that Council of 
Men were engaged to undertake the Care of 
the Publick, But now, from what Principle 
could this mutual Faith and Obligation to Du- 
ties, which were not required before, take 
their Riſe, but from Covenant ? 

What we have hitherto deliver'd, concern- 
ing the two Covenants, and the one Ordinance 
or Decree, may be illuſtrated by that Account, 
which Dionyſius Halicarnaſſeas gives us of the 
firſt Settlement of the Monarchy in Rome. 
For here, firſt of all, a Number of Men flock 
together, with Deſign to fix themſelves in a new 
Feat; in order to which Reſolution, a tacit 
Covenant, at leaſt, mult be ſuppoſed to have 
paſs d amongſt them. After this, they delibe- 
rate about the Form of Government, and that 
by Kings being preferr'd, they agree to inveſt 
Romulus with the ſovereign Authority. And 
this holds too in the Caſe of an Inter. reguum, 
during which the Society is held together only 
by the prime Compact, it is frequent to enter 
ihe Debate about the Frame and Model of the 
Common. wealth (p). | 

We ought carefully to obſerve, that this 
Method of producing and conſtituting a Civil 


State; by the means of two Covenants and one 


Decree, is the moſt Natural, and what agrees 
in general to every kind of Government. Yet 
a Monarchy , may ſometimes happen to be 


conſtituted by one Covenant alone ; as ſuppoſe 


many Perſons, without any antecedent Agree. 
ment, amongſt themſelves, ſhould, at the ſame 
or a different time, each Man for his own Per- 
lon only, ſubje& themſelves to a ſingle Maſter ; 
almoſt, in the ſame manner as an Army, it is 
ſorm d out of Strangers and Mercenaries, who 
come from all Parts to offer their Service. So 
2gain, they who join themſelves to a Commu. 
nity already eſtabliſh'd, have need of one A- 
greement only, by which they, on their own 
part, petition to be admitted into the State ; 
and, on the other part, they who repreſent the 
State, upon Security given for their Obedi- 
ence, admit-and receive them. | 

It would be an unjuſt Suſpicion, in any Per- 
ſon, to V. that what we have offer d 
about theſe Covenants, in making them the 
Cauſe and Foundation of a Civil State, is pure- 


ly our own arbitrary Fiction, becauſe the firſt 
Riſe of moſt Governments is unknown, or, at 
leaſt, we do not certainly 4pprehend them to 
have been compoſed and cemented after the 
manner here deſcribed. For, 'tis certain, every 
State once had its Beginning. But now, be- 
fore the fixing of any State, the Perſons, of 
whom it was to conlilt, could not he united to 
each other by the ſame Ties, as they are after 
the Staty is actually ſet up; nor could they yet 
be ſubject to thoſe whom afterwards they owe 
Subjection. And ſince we cannot underſtand, 
how either this Union or this Subjection could 
be made, without the Covenants or Agree- 
ments before mention'd, it is neceſſary, that 
the ſaid Agreements muſt, tacitly at Jealt have 


paſs d in the Inſtitution of Common-wealths. 


Nor is there any thing to hinder, but that the 
Original of ſome things, not committed to the 
Monuments of Time and Hiſtory, may be tra- 
ced out by the Diſquiſitions of Reaſon. 

IX. It may be worth our while, on this Oc- 
calion, to examin with particular Strictneſs 
the Opinion of Mr. Hobbes, who, in the Ge- 
neration of States, acknowledgeth no more 
than one Covenant of each Man to each Man; 
frequently repreſenting and declaring, that 
there paſſeth no Covenant between the Prince, 
or the Senate, and the Subjects. Indeed, we 
may eaſily gather from the Deſign of his Books 
of Policy, which is clearly diſcover'd in the 
Leviathan, the reaſon that put him upon this 
Aſſertion. His Principle Aim was to oppoſe 
thoſe ſeditious and turbulent Spirits, who, in 
his time, labour d to bring down the Regal 
Power to their own Model, and either utterly 
to extinguiſh, or to render it inferior to the 
Subjects. To cut off from theſe Men their 
ordinary Plea for Rebellion, which was, that 
there 1s a reciprocal Faith berween the Prince 
and the People, and that when the former de- 

arts from what he engaged by Promiſe, the 
[ates are releas'd from their Obedience, as alſo 
to hinder reſtleſs and factious Perſons from in- 
terpreting every Action of their Prince, which 
ſuited not with their own Humour, as a Breach 
of his Faith; he reſolves to deny that there is 
any ſuch thing, as a Covenant, between Sub. 
jects and their Sovereign. And having under- 
taken to maintain, that every Monarch, pro- 

erly and truly ſuch, hath an abſolute and un- 

imited Power; it follow'd, of courſe, that he 
ſhould exclude all Covenants or Compacts from 
this Affair, becauſe theſe ſeem to be the chief 
Inſtruments, of reducing __— co Bounds 
and Rules. But now, altho' it highly con- 
cerns the Intereſt of Mankind, that the Re- 
gal Power ſhould be kept ſacred and inviolable, 
and be ſecured from the impertinent Cavils of 
thoſe buſie Deſigners, who are always pluck- 
ing at it; yet this Conſide ration doth by no 
means make it neceſſary, for us to deny what 1, 


- 
— 
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e Debute of the-Perſian Nobles in Herader, Thalis, and of Brutar and his Aflxciares, in Dienyſ. Helicorn, I 4 
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as clear as the Light, and to acknowledge no 
Covenant, in a Caſe where there is certainly 
a mutual Promiſe for the Performance of Du- 
ties not before required. Whil{tI voluntarily 
ſubje&t my ſelf to a Prince, I Promiſe Obedi- 
ence, and engage his Protection: On the other 
hand, the Prince, when he receives me as his 
Subject, promiſeth his Protection, and en- 
ageth my Obedience. Before this reciprocal 
—5 neither was he bound to protect me, 
nor I to obey him, at leaſt by any perfect? Obli- 
gation. And who will «cy to ſay, that 
an Act of this kind doth not fall under the 
Head of Covenants? Nor is this Covenant 
- therefore uſeleſs becauſe they, who by their 
own free Choice , appoint a King over them- 
ſelves , ſeem before-hand to have entred into 
an Agreement, for the advanceing ſuch a par- 
ticular Perſon to the Throne. For as the bare 
Election, without the Acceptance of the Party 
Ele&ed, confers on him no Power over the 
reſt; ſo tis plain enough, from the Nature of 
the Buſineſs, that they who freely put chem- 
ſelyes under the Power of Another, delire 
he ſhould, in the Exerciſe of that Power, pur- 
ſue the End for which it was given him; and 
that he receiv'd the Power on this Condition, 
that thoſe who conferr'd it on him ſhould nor, 
by his means, miſs of their Aim. They who 
create a Sovereign, therefore as they, at the 
{ame time, promiſe whatever the Nature of 
Subjeftion requires; ſo, on the other part, 
engage him to endeavour the procuring of all 
thoſe Benefits, for the fake of which Civil 
Governments are introduced. And what can 
we call this but the entring into Covenant? 

X. Nor, upon admitting this Covenant be- 
tween Prince and People, do thoſe Inconve» 
niences, to which Mr. Hobbes ſeems to have 
had an Eye, neceſſarily follow. This indeed is 
common to all Covenants, that they lay upon 
Men an Obligation to ſome certain Perfor- 
mance. But then, there is the greateſt Diffe- 

rence imaginable, between thoſe Covenants in 
which one af the Parties doth, at the fame 
time, put himſelf under Subjection to the 
other, and thoſe in which neither Party re- 
' quires, with reſpect to the other, any Supe- 

riority or Command. Thus the Right ” 3 a 
Maſter over his Servant, at leaſt over fuch an 
one as freely enters into that Condition , de- 
pends upon Covenant; aad inthe ſame manner 
the Authority of a Father over him that offers 
bimſelf to be Adopted, and the Command of a 
General over his mercenary Troops. And yet 
this doth not hinder, in the leaſt, but that in 
all theſe Caſes there is a Right of Governing 
on the one ſide, and an Obligation to Obe- 
dience on the other: nor way the Party, in 
Subjection, throw off the Yoak, when his 
Superior's Command proves diſagreeable to his 
oven Humour (9). For, in all theſe Covenants 


which do not include a Submiſſion of Will and 
of Strength, ſome certain Duties are ſpecihe, 
to be mutually perform'd on in the inwars 
Principle of Conſcience ; and when eich 
Party refuſeth voluntarily to fulfil his fr 
gage ment, there remains no Redreſs but either 
trom War and Violence, or from the Com 
pulſion of their common Lord. But in Cove. 
nants, where one of the Parties is made ſy. 
ject to the other, the latter may, as he thin}; 
tit, preſcribe what ſhall be done by the former 
and hath likewiſe a Power of forceing his Com 
pliance, in caſe of refuſal ; whereas the (gr. 
mer Party eannot, on any account, be (1 
to hold the like reciprocal Power over hin 
Wherefore a Governour cannot be tax'd win 
Breach of Covenant, unleſs he either une 
abandon all Care of the Publick, or take yy 
the Mind and Carriage of an Enemy towrs; 
his own People, or manifeſtly, and with ey] 
Deſign recede from thoſe Rules of Govcry. 
ment, the Obſervation of which was, by the 
Subjects, made the neceflary Condition of their 
Obedience. And 'tis very eaſy for One inAutho. 
rity to avoid and eſcape all theſe Imputations 
provided he will but conſider, chat the higheſt 
of Mortal Men are not exempt fromthe com- 
mon Laws which attend their Fortune and 
Condition, and that, as Pliay (r) obſerves, No 
Prince was ever himſelf decerv'd, who had not 
before deceiv d others. Laſtly, that Prince muſt 
either be extremely vieious, or extremely weak 
and impolitick, who cannot ſo order Matters 
as that it ſhall be always the Intereſt of the 
— or the ſtronger Part of the People i 

e Him preſerv'd in his Perfon and Govem. 
ment. And it may be a ſtrong Motive to 
him, to apply his beſt Endeavours towards 
the e this good End, if he barely re- 
fle& on that Saying in Liuy (s), I it is be 
imagin'd that any _— or ſo mmch as any ſingle 
Man, will continue longer than they needs muſt, 
in a Condition which ts grievous and uneaſy 10 
their Mind? If then the Majority of the 
People find it their Intereſt to ſtand by their 
Prince, and to defend the publick Adminiltn- 
tion as lodg'd in his Hands; as they cannot but 
do, if he guide his Councils with Jultice and 
with Wiſdom, then his Fortune reſts upon 3 
ſafe Bottom. He that cannot compaſs thus 
much, 1s fitter for any other Employment, 
than for Sovereignty and Command. 

XI. Let us proceed, to weigh more pat- 
ticularly the Reaſons urged by Mr. Hobbes in 


favour of his Opinion. And here, firſt of all. 


we think it very inconvenient, that he ſhould 
go about to derive the Obligation of Subject, 
towards their Sovereign, from Such a Che. 
naut by which each Man obljgeth himſelf to eac! 


of his Feltows, that he will mot reſiſt the Will of 


that Perſon, to whom-he hath yeilded- himſelf Je 
be goveru A t). Indeed, they who have agreed 


(7), Niphilin. Fit. Dion. in N 
fron! the Ce A boi 27 Go 


Sovereign Farce and Authority , when confer'd by a private Perſon, 
againſt him in the Hand; of the — (r) — (821 c. 21. 5 
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aoogſt themſelves, to confer the Sovereignty 
2 a certain Man, are preſumed to have agreed 
ikewiſe, that they ſhould all ſubmit their own 
Wills to bis Will; or, that, in the Management 
of the Common-wealth, his Will ſhould repre- 
ſent the Will of them All. Nor is it unuſual 
to ratify ſuch a Conſent, about conferring the 
Sovereignty, as alſo the Terms under which it 
ij conſer'd, by the mutual Covenants and Oaths 
of the People. Yet to agree about inveſting 
ſuch a Perſon with the Government, and to 
conficm their Inveſtiture, by interchanging 
their Faith one with another, are two diffe- 
zent things. But to go farther, there's no Ab- 
ſurdity in ſuppoſing, that Subjects ſhould mu- 
wally engage their Faith to yeild Obedience to 


ſuch Coyenants in which All engage for each, 
2nd each for All. Let there is no Neceſſity, 
but that this may entirely be omitted, and 1n 
Fact tis ſeldom practis d. When a Stranger is 
incorporated into a State, he ſwears Allegiance 
to the Sovereign : but he is now here required, 
ſo far as we can diſcover, to contract with the 
other Subje&s about paying this Allegiance. 
Laſtly, it would be a thing of very dangerous 
Conſequence, to build our Obligation: to our 
Prince on a Covenant with each of our Fellow- 
ſubjects, which ſhould import as follows, / 
nauſſer my Right ay the King for Tour ſake, 
that You, for my ſake , may transfer Tour Right 
upon him alſo, For at this rate, every Subject 
will ſeem to make the Obedience of every 
ther Fellow-ſubje& the neceſſary Condition 
of his own: and conſequently; if any one 
happens to violate his Engagement, all the 
reſt ſtand releas'd from theirs. And this Rea- 
fon alone ſhews what Necellity there is, that 
each Subject ſhould be bound to his Sovereign, 

in his own Perſon, without any Dependence 
on the Obedience of others; to the end, that 

how uneaſy ſoever one, or two may perhaps 

appear under their Confinement, the Sovereign 

may make uſe of the united Strength of all 
= relt, in reducing the Rebellious to their 
J uty, | | 
No leſs incongruous is that Aſſertion of Mr. 
Hobbes to this Purpoſe ; that the Obligation 10 
| obey the Supreme Civil Power, doth not ariſe im- 
mediately from that Covenant by which particular 
Perſons give up all their Right to the State ; but 
only mediately , from hence, that, without Obe- 
Aience, the Right of Sovereignty would have been 
daun and inſignificant , and, by Conſequence , no 
Commonwealth would have been ſorm d (u). 
What need of this winding and turning, when 


their common Prince: as we know, there are 


The Reaſon, which moved him to this Poſition 
is certainly idle and frivolous. - He proceeds 
upon a tacit Suppoſal, that things, agreed to 
by Covenant, cannot lawfully be refuſed ; . 
whereas 2 Prince may lawfully command his 


Subject, what the Subject may as lawfully diſ- 


obey; as if the King ſhould order me to kill my 
ſelf, or himſelf,or my Father, tho judicially con- 
demn d: wherefore, in his Opinion, the Obe- 
dience of Subjects is to be drawn from ſome 
other Principle , than from any Compact with 
Ferne, But now, we maintain, that 
the lawful Power of the Prince; and the Duty 
of the Subjects do exactly and compleatly an- 
ſwer one to the other: and therefore we deny 
that, in any Caſe, the Subject can lawfully re- 
fuſe, what the Prince lawfully enjoins. For 
He can lawfully enjoin no more , than what 
really is, or, at leaſt, is judg'd to be agreeable 
to the End for which Civil Communities were 
firſt eſtabliſh'd. If either, through evil De- 
ſign, or through unwiſe Councils, He attem 
any thing contrary to this End, the Act ſhall 
on no account be eſteem d lawful. But whether 
the Subjects may reſiſt all ſuch unreaſonable 
In junctions, is properly another Queſtion, and - 
ſhall be diſcuſs d in another Place. Mr. Hobbes's 
Inſtances are of no weight in this Point. For, 
if the Prince might lawfully command any of 
thoſe Actions which he mentions; that is, if 
the Performance of ſuch a thing, by a Subject, 
{ſhould ſeem conducive to the Good of the 
Common- wealth, the Subject could not law- 
fully refuſe to comply (æ). And, on the other 
ſide, if the Commands were void of all Juſtice 
and Reaſon, and the Subject ſlain for not per- 
forming them; no Man in his Wits, will ſay 
that ſuch an one was Jawfully put to death. 

As to what he affirms in the ſame Chapter (). 
that the Right of the Sovereign is confer d on 
him by the People, in the way of Donation; 
this is not ſo much as conſiſtent with his own 
Notions. Donation he himſelf allows (2) to 
be the transferring of Right from one Party to 
another, without the like Return. But now 
when a Prince is inveſted with the Sovereignty, 
there is a mutual transferring of Right; or a 
reciprocal Promiſe. The Subjects engage to be 
obedient, the Prince to take care of the Com- 
mon-wealth, to which Duties neither of them 
{ſtood bound, before this Act paſs'd between 
them, For, as before the Government was 
confer'd on ſuch aPerſon,the reſt of the Societ 
might haye oppoſed or, reliſted his Commend, 
tho they afterwards appoint: him for their 
Sovereign; ſo he on his part, if they had de. 
manded his Care or Protection, might likewiſe 


he might have gone on in the ſtreight Road ? 
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have reſiſted them; that is, might have denied 
thoſe Performances, as things which they had 
no Right to require of him (4). | 
XII. The other ſet of Reaſons, which He 
makes uſe of (5), to overthrow all Compacts 
between Prince and People, will appear to be no 
leſs weak than the former. In the firſt place, he 
undertakes to prove that Democratical States 
are conſtituted not by Covenants between each 
Man and the whole N but between each 
Man and each Man. His Argument is; becaufe; 
in every Covenant, the Parties covenanting 
© muſt exiſt antecedently to the Covenant it ſet. 
© Whereas, before the Settlement of the State, 
©the People cannot be ſaid to exiſt, as being 
© not one compound Moral Perſon, but only a 
© Multitude of Individuals. And then again, 
cafter the State is ſettled, to enter into ſuch a 
© Covenant would be to no Purpoſe ; becauſe 
©the Will of the People includes in it the Will 
©of any private Subject, to whom the People 
© muſt be ſuppoſed, in this Caſe, to engage their 
Faith; ſo that they may releaſe themſelves 
© when they pleaſe, and, by Conſequence, are 
© actually free. But now tis manifeſt 
there's a Medium between theſe Suppoſitions. 
Before the Settlement of the State, many Men 
are not indeed a People, thatis, a Democratical 
Community : therefore no Covenant can be 
made with them as ſuch. And ſo too, after the 
State is ſettled, a Covenant of this, Nature 
would in one Senſe be in vain ; that is, twould 
be in vain, for one or two 1 Subjects, 
to make a private Compact with the People 
about the publick Adminiſtration: for he that 
hath once given his Conſent to the introducing 
a 1 is preſumed to have thereby ob- 
liged himſelf to obey ſuch Decrees, as ſhall 
roceed from the Majority of the People; 
which Obligation muſt needs ſuffer Prejudice 
from any particular Covenant. But ſtill, in 
the very Act of — — a Popular State, 
a murual Covenant may, and really doth, paſs 
between the People and the private Members: 
the Nature of which we have already explain 'd. 
A Man might argue, with juſt as much Reaſon 
and Conſequence, that a Husband cannot 
a have entred into any Covenant with 
is Wife : becauſe, before Marriage, ſhe was 
not his Fife ; and, after Marriage, twould be in 
vain to come to a Covenant; the Woman's Will 
being then put under Subjection to the Man's. 
1 the very Act of taking or chooſing 
ſuch a Woman for a Wife, à Covenant might 
pals between the Parties. 'Epirurus's Fallac 
about Death was a Piece of Sophiſtry much of 
the fame Strain, as tis recited and confuted 
Laffantius (c). When we are in Being, Death 
is not ; and when Death is in Being, we are not. 
therefore Death ſguiſies nothing tons ; or, Death 
and we have nothing 10 ao with each other. What 
a nice Cheat was this upon our Underſtanding ? 
As if we fear 'd Death when 'twas once over, and 


that 


tinct by a Natural 


had taken away our Senſes with it ; and oy 7a. 
ther fear d to aye, by which Act our Senſes gn: 
thus taten from us] For there is a certain Pam! 
of lime, when we ſeem to be gone, and yet Death 
r not quite arrived. And here's the miſerab. 
Moment, when Death begins its Being, aud we 
conclude ours. ne 

But farther, ſhould a Man contend wich ne. 
ver ſo much Earneſtneſs, that he cannot, in 
Democratical Governments, conceive ſuch ; 
Compact in his Mind, or that he judgeth it 
utterly ufeleſs ; yet he cannot fairly take Oc. 


caſion thence to exclude it from other Forms 


where, thoſt who command, and thoſe wh, 
obey , are really and naturally different per. 
ſons. For here certainly a mutual Covenant 
is requited, by which the former engage 10 
undertake the Care of the Publick, and t0 
make the Safety and Welfare of the People 
the chief Law of their Actions; and the latter, 
again, engage to yield Obedience. Hence its 
evident, what Judgment we ought to make of 
that other Aſſertion laid down by Mr. Hobbe; 
(4), that, Fecauſe the particular Members ef 
the Society, not by any Compatt with the Pepe, 
but by private Covenants between theimſclurs, are 
bound to acquicſce in every Act of the People; 
they are, by the ſame Covenants , bound 10 ac- 
guieſce in that Att of the People, which trans- 
fers the Sovereign Right of the State upon a Se. 
nate or upon a Monarch. For 'tis no good Con- 
ſequence to ſay ; if the general Aſſembly of the 
People agree to transfer the Supreme Com. 
mand on a Senate, or on a King, particular Per. 
ſons are bound to ſtand to their Reſolution; 
therefore there paſſeth no Covenant between 
the People, who transfer the Right, and the 
Nobles, or the King, on whom it is transfer'd. 
He hath ſtill an Argument behind, of as 
much Strength and Weight as the reſt. He 
tells us, that a King, tho' elected by the People, 
cannot by the ſame People be obliged to any 
Performance ; becauſe immediately, upon his 
Election, the People are'diflolv'd, and loſe the 
Exiſtence they had as one Perſon; for which 
reaſon the Obligation dire&ed towards them, 
as one Perſon, 'doth likewiſe periſn and is 
diſſolv d. Now, what he fixeth here for the 
Baſis of his Opinion, that the Obligation to- 
wards any Perſon'ceaſeth, the Perſon himſelf 


being taken away; is to be underſtood of thoſe 


Caſes only in which, either the perſon is ex- 
Death, or that Quality ex- 
pires in which alone the Obligation was found. 
ed. But when a Free People transfer the Go- 
vernment on à King, neither do they them- 
ſelves dye in a Natural Senſe, nor is the Kings 


Obligation founded in that Quality ol the 
People, which denominated them a Free State? 


but in chat by which they teſolve to be, for the 
future, a Society of Men under a ſingle Gover- 


nour. As à Süitor, who is engaged by Cove- 
namnt to a Young Woman, cannot, after the 


* — 


(a) Comp, Luke XII. 13, 1. (b) L.. 77. 


(6) lafticur. I. 3. c. 17. 


( 4) De Cive, c 7. 4. 9: Mar- 
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inge hath been conſummated, except a- 
— the Contract, on pretence that his Ob. 
fieation is expired, becauſe ſhe is not a Virgin 
now, as ſhe was when the Covenant was made. 
For the Obligation of the Suitor was not 
ſounded in the Quality of Virginity; but he 
contrated with a Virgin in order to her chang- 
ing her Condition to that of a Wife. Upon 
the conſtituting a Monarch , the People are 
diſſelv/d in this reſpect only, that the Supreme 
Authority doth no longer reſide in a genera] 
Aſſembly ; but they are by no means diſſolv d 
into a looſe Multitude, not united by any mu- 
wal Bands: for they ſtill continue one Society, 
held together by one Government, and by their 
origi af Covenant amongſt themſelves. The 
whole of the Matter therefore is this; Mr. 
Haobhes impoſeth upon leſs intelligent Readers, 
by the ambiguous Signification of the Word 
People. In Democracies, the People denotes 
the whole Body of Men who, 1n different re- 
ſpects, govern and are govern d (e). But who 
will venture to affirm, that. an Obligation to- 
wards a People in this latter Senſe, or as they 
are ſubje& to a Monarch, or to a Senate, ma 
not continue and ſubſiſt, tho: contracted whilſt 
they were yet Free, but in order to their fu- 
ture Sub je d ioo, and in certain Proſpect of it? 
To conclude, Mr. Hobbes himſelf elſewhere (/ 
expreſly aſſerts, that GOD was made the King 
of the Jewiſh People by virtue of a Covenant 
between Him and them. And how then can 
he pretend, that there is no Covenant between 
a Mortal King and his Subjects? A lictle before, 
he delivers the direct contrary : When a Man, 
ſays he, ſubmits himſelf to bis Conguerour, he 
is bound by as neceſſary an Obligation as the trueſt 
Subject : for a Contra? , lawfully entred into, 
cannot fairly be broken or mayer 'd. 

XIII. By the means of theſe Covenants 
then, a Multitude of Men are fo united and in- 
corporated as to form a Civil State; which is 
conceiv'd to exiſt like one Perſon, endued with 
Underſtanding and Wil}, and performing other 
particular Acts, diſtinct from thoſe of the pri- 
vate Members. Again, as tis diſtinguiſh'd 
and known from the ſame Members (g) by one 
. Name, ſo it hath peculiar Rights and 
ſeparate Properties, which neither particular 
Men, nor many in Conjunction, nor All toge. 
ther, without Him in whom the Supreme Au- 
thotity refides, can make any Claim or Preten- 
ces to: and, laſtly, it hath peculiar Actions 
proceeding from it, which private Perſons can 


on no account aſſume or challenge to them- 
ſelves (4). So that the moſt proper Definition 
of a Civil State ſeems to be this, It is a Com- 
*pound Moral Perfon, whoſe Will, united and 
© tied together by thoſe Covenants which be- 
© fore paſs'd amongſt the Multitude, is deem'd 
the Will of All; to the end, that it may uſe 
*and apply the Strength and Riches of private 
cowards maintaining the common Peace and 

Security (i). Mr. Hobbes hath given us a very 
ingenious Draught of a Civil State, conceiv'd 
as an Artificial Man + In which the Sovereign 
eis the Soul, as giving Life and Motion to , 
* whole Body ; the Magiſtrates and the other 
© Officers, Artificial Joints ; Rewards and Puniſh- 
ments, faſtened to the Seat of Sovereignty , 
and by which every Member is moved to the 
performance of its particular Duty, the 
* Nerves, which do the ſame in the Body Na- 


«tural; the Health and Riches of particular = 


* Members are the Strength ; Salus Populi (the 
© People's Safety,) its Buſineſs ; Counſellors, by 
whom all things needtul for it to know are 
* ſuggeſted to it, are the Memory ; Equity and 
* Laws an Artificial Reaſon ; Concord is Health, 
© Seditton, Sickneſs; and Civil Mar, Death : 
© Laſtly, the Pacłhs or Covenants, by which the 
© Parts of this Body Politick are cemented to- 
* gether, reſemble the Divine Hat, or the Let 
*us make Man, pronounced by GOD in the 
Creation (4). Whence we may gather, by 
the pop that /ſocrates (I) was in the wrong 
when he affirm'd the Form of Government to 
be the Soul of the State, having the ſame Force 
and Power as the Mind hath in the Body. 
Whereas the' Form of Government is rather 
the ſame in the State, as in a Hnman Body the 
Structure and Diſpoſition of the ſeveral Parts 
and Members. ee ee 
XIV. The State, in exerting and exercifing 
its Will, make uſe either of a ſingle Perſon, or 
of a Council, according as the Supreme Com- 
mand hath been confer d, either on the former 
or on the latter. Where the Sovereiguty is 
lodg d in one Man, there the State is ſuppoſed 
to chuſe and deſire whatever that one Man 
{who is preſamed to be Maſtet of perfect Rea- 
ſon,) ſhall jndge convenient; in every Buſineſs 
or Affair, which regards the End of Civil Go- 
vernment, but not in others. For Inſtance, 
if a Prince declare War, if he make Peace, or 
enter into an Alliance, this is interpreted as 
the Will and Act of the State: but not, if he 
eat, or drink, or fleep, if he marry a Wife, or 


le) Na. Hobbes De Cive c. 13.5 3. of) Leviath. Concluſ. 


— Sparſs at diſſons mol: 
> on quan codec age ate 


in 
. * 


_— . — —— 


() Statius Arbil. 1. 1. | 
— A wild and ſhapeleſs Maß 
Aſſumes a Figure, and 2 comely Grace, 
Under a Monarch s Reign, ————— '/ - 


debe % De Diviſ. Rerum, J. 10. 5.4, D. De in Jus vocando, L. . . 1. D. Quod cujuſque Univerſ. Nom. L. 1. 5. 5. B. 


Add. Senec. De 
e thar Definition of Dion. Pruſæus ( in 


under the ame Laws, we may, perhaps, hereafter 
. he defines the Platonic 


tir, I. VI. c. 19, 20. 


following manner ; from the Authority of Plato himſelf; A State ir a Hon or Conj 


1 ) A State is a Multitude of Men living together, in the ſame Place, 
Occaſion to examin ; it being founded on the icy. 


— — 


axima ot Nor 
Model of Government, in the 


wealth, as the moſt perfect 
25 whom ſome govern 


on junction of many Men, 
and fone ry but All agree and mutually affiſt each other, guide themſelves in 22 Duty by the ſame Laws, (ſuch as are 
al and juſf,) and. beve accutom'dthemſuivit ive within the fame W , and to have the ſame Inclizations and verſions in 
*% things. (&) Leviath. Prem. (J) Arcopagit. C Panathenaic. T i 
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if he be guilty of any Vice or Diſorder n). 
So that we may form a Diſtinction between the 
publick Will of the Monarch, repreſenting 
the Will of the State, and the private Will of 
the ſame Monarch, which he uſeth, like any 
>ther Man, in the Proſecution of his Perſonal 
Affairs. Hence there naturally ariſeth this 
Queſtion, Whether if He in whom the publick 
Will refides, wills otherwiſe than He oughr to 
do, and conſequently ſins in the Exerciſe of 
this publick Will, the Action which proceeds 
trom a Will, thus depraved, is to be look'd on 


as the Action of the State? For every Perſon, 


who ſubmitted his own private W1ll to that of 
the Prince, is ſuppoſed to have done it with 
this Intention, that the Prince ſhould wall 
nothing, but what ſhould be juſt in it ſelf and 
advantageous to the Publick. Here it ſeems 
reaſonable to pronounce , that an Action, pro- 
ceeding from the Abuſe and Corruption of the 
publick Will, is in it ſelf — Action, or 
the Action of the State; becauſe perform'd by 
the Sovereign, as conlider'd in that Capacity. 
Thus if a King or a Senate ordain evil Laws, 
execute wrong Judgment, appoint unfit Ma- 

iſtrates, or undertake unjuſt Wars, the Act, 
in all theſe Inſtances, is certainly Publick. As 
when a Coach-man overturns, the Action is 
his as a Coach-man , tho' as one unskilful or 
negligent in his Art. But then, in the Court 
of Conſcience, no Man 1s accountable for ſuch 
an Act, unleſs he contributed poſitively and 
effectually towards its Production. There- 
fore Subjects are not charged with the Faults of 
the Government, nor they, in a Senate or Ru- 
ling Council, who diſſent from any ſuch Pro- 
polal, and are out-voted by the reſt. But the 
inconveniences, which innocent Subjects ſuffer 
on account of theſe 'publick Crimes, are to be 
rank'd amongſt thoſe: general Evils to which 
Human Nature, in this Condition of Mor- 
tality, lies neceſſarily expoſed ; and which we 
mult therefore endure with the ſame Patience 
as we do extreme Drought, or immoderate 
Rain, and thoſe other Misfortunes which we 
ſtyle naturally evil. Tho' there are ſeveral 
things, which Experience ſhews to have a 
very great Virtue and Efficacy towards the pre- 


venting, of theſe Inconveniences; as funda- 
confer'd on a Council, made up of many Perſons, 


mental Laws, good Education and Diſcipline, 
and, above all, the Precepts of Religion. 

It follows, on the other hand, that what- 
ever any particular Perſon, or many together, 
or All, without the King, ſhall will or do, be- 
fide or contrary to his Authority or Command, 
not only in Buſineſs of the latter, but alſo of 
the former kind, ſhall not, in the leaſt, be look'd 
on as the Will or the Action of the State, but 
as a private Will, or a private Action: na 


there ſhall be ſo many diſtin&t Wills, and ſo 


many diſtinct Actions as there are particular 
Men concern'd in the willing, or the doin 
thus or thus. And the ſame Judgment is — 
be paſs d on that which ſingle Men, or a Num. 
ber of Men ſhall attempt, by their own pri- 
vate Motion, without Authority or Order 
from that ee Council, in which the 
Sovereign Power relides. Therefore amongſt 
the Opinions which encourage Sedition, and 
which tend to the diſſolving the inward Frame 
and Structure of any State, eſpecially of a 
Monarchy , Mr. Hebbes (n) reckons this for 
one, that the Vulgar are not able rightly to 
diſtinguiſh between a State, or People, and x 
Multitude. A People or a State makes but ons 
Perſon, having one Will, and performing on! 
one and the ſame Action. Neither of Sick 
can be ſaid of the Multitude of Subjects, op- 
poſed to the Prince or Sovereign Council. But 
what he affirms afterwards, that 7 he Pecpl 
rule in every State, comes to nothing through 
his idle Affectation of over-much Nicety. For 
the Word People muſt import one of theſe two 
things, either the whole State, or the Body of 
the Subjects. In the former Senſe, tis ridi- 
culous Tautalogy, the People, that is the State, 
rules in every Slate in the latter Senſe tis ab- 
ſolutely falle, he Feople , as diſtin? from the 
Prince, rules in every State. As for that which 
follows, In «£Meonarchies the People govern ; be- 
cauſe the People, by the Will of one Man, exert 
their un, he ought rather to have ſaid more 
plainly thus, in a Monarchical Government, the 
Will of the Prince is ſuppoſed to be the Will 
of the State. Nor can os Paradox, Rex eff 
Populus, The King is the People, be explain d in 
any other Senſe than this. His other Remarks 
are true enough; as, that the Vulgar alva 
ſpeak of a great Number of Men, as of the 
People, or the State, and are wont, 7 Oc. 
d againſt 


caſion, to lay , the State hath rebel] 
ic 


the King, which is impoſſible ; and that the 
People or the State deſire and refuſe what is 
deſired or refuſed, by ſome troubleſom diſcon- 
tented Mutineers ; under the Name and Colour 
of the People, animating the Members of the 
State againſt the State, the Subjects againſt the 
Sovereign. | FLAMES 

XV. But where the Supreme Authority 15 


each of whom retains his own Will: the 
Queſtion firſt to be determin d is, What Num- 
ber of theſe perſons, agreeing in the ſame Re- 
ſolution, ſhall repreſent the Will of the Cn. 
cil, and, by Conſequence, of the State? For 
otherwiſe, as no Man is bound to follow Ano- 
ther's Judgment rather than his own, unleſs he 


hath ſubje&ed his Wall to the Will of the 


other Party; ſo tho' a Man enter into 1 
with others, in order to ditecting their Bull 


. 


(m ) Euripid. Supplic. 


(* De Cive, c. XII. 3. 8. 
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by che common Vote, yet, if by expreſs 
— „he reſerve to hiqielf this Privi- 
„chat he will not be obliged by any thing 

to which he doth not give his Conſent, the 
+ Decrees of the Majority ſhall not, in the leaſt, 
afe& him, or force his Compliance. Thus 
there are Bodies [ncorporate , in which each 
Member hath a Negative, and by it can render 
the Conſent of all . reſt void and ineffectual. 
Yer, if a Perſon ablolutely refuſeth to hearken 
toReaſon, and out of meer Stubbornneſs oppo- 
ſeth thoſe who are in the right Opinion, he 
may be expell'd the Society as a Nuiſance, or, 
in ſome Caſes, may be brought to farther 
Puniſhment. For tho' here, he 1s not bound 
to follow the Act of the greater Part, by his 
own precedent Covenant; yet he is under the 
Obligation of a general Law, which commands 
him to ſhew himſelf friendly and eaſy to 
others, and, as a Part, to conform himſelf to 
the Good of the Whole (0) It muit be con- 
fels'd, that in Meetings of this kind, eſpecially 
when conſiſting of a great Number of Perſons, 
Buſineſs is never diſpatch'd without much 
Difficulty, and, many times, falls and comes to 
nothing, by reaſon of the Difference of Mens 
Judgments, and the impregnable Obſtinacy of 
ſome Tempers. And, according to ordinary 
Courſe, , if any Perſon hath: once 2>ſolutely, 
and, withont Terms or Exceptions, united 
himſelf to any Society or Aſſembly, in as much 
23 he cannot require, that all the reſt ſhould be 
goyern'd by his Vote, or that they ſhall omir 
what ſeems neceflary or profitable for them, in 
Deference to one diſſenting Member; he is, at 
the ſame time, preſumed to have obliged him- 
ſelf tothe acknowledging and ratifying all Reſo- 
lutions, which the major Part ſhall have 
ſettled. For if he looks on this as any Hardſhip, 
he ſhould have put in his Exception to it, when 
he firſt treated about his Admiſſion into the So. 
eikty. But it would now betray a Spirit, un- 


dent 3 
Sz 


becauſe he cannot force it upon the whole 


Company, he is at his liberty to quit the Union 


in which he was before engaged. But twould 
be high Injuſtice fot a Petſon, when he hath 
been out-yoted, to follow the Example of 
thoſe we find deſcribed in the Hiſtorian ( p). 
Every one of them, (ſays he) raking it hernoufly 
that his own Opinion was not Pair ag » applied 
himſelf more negligently and heavily to the com. 
mon Buſineſs ; nay, refoyced upon any ill Succeſs 
or Miſcarriage , that he might have Occaſion 
thence to boaſt amongſt thoſe of his own Party, 
and demonſtrate, that there. could be no ot 

Cauſe of the Diſegpoiethent , but the Nlighting 
bis particular Advice. Hence, according to 
the regular Courſe, the Votes of the Majority 
in Alfemblies, have the Force and Virtue of 
a general Decree : not becauſe there is any Ne- 
cellity of this by the Appointment of Nature, 
but becauſe there is hardly any other polfible 
means of tranſacting Buſineſs amongſt Numbers 


(7): Tho' it ſometimes happens, that a Pro- 


poſal, more for the Benefit or the Honour of. 
the State, may be rejected, when the Authors 
cannot form a Party ſtrong enough to carry it : 
For, in theſe general Eſfabliſhments, for the 
ordering of Human Affairs, which often admit 
of ſo great Variety, ſince twas riot poſſible for 
Men to invent ſuch a Method, as ſhould be 
free from all manner of Inconvenience, that 
mult be follow d which holds good for the moſt 
part (7). And therefore, tis idle to pretend, 
that ſince it ſeems agreeable to Nature, that 
what proceeds from more Wiſdom ſhould take 
place againſt what proceeds from leſs ; it is 
therefore repugnant to Nature, that the weaker 
Opinion of many ſhould out-weigh the wiſer 
Opinion of a few, and conſequently that the 
former ſhould compel the latter to att impru- 
Indeed, in determining 
ſpeculative Truths, Opinions are not paſs'd 
by Number, but by Height :, and the Multi- 
tude of Patrons is it ſelf look d on as a'Mark 


reaſonably proud and troubleſom, to think | | 
_ Site than all his Fellows. If a Man of Error 95 But this Rule can by no means 
To far perliſt in his Opinion, as to be uneaſy, be applied to the Management of Buſineſs in 


* Aſſemblies are of this kind; in which how frequen 


unleſs they confirm the Reſolutions 28 oy oc pt ere 


(% On which Surje&, we may add tne Argument in Father Paul's - 00s 0 the Council of Treur, (Le. $788; ) that the French 
t. t 


Decet except they pleaſe to receive thew. ( 295 — 44. . | 
(q) Vid. 1 7. 1. alt D. De PaQtis, L. 19. D. Ad Municipalem. * Plin Lib. 2. Epiſt. 12 The Votes paſs 1 vor by Wiight ; 
wor it it poſſible, chat in & publick Aſſembly it þ ould be otherwiſt, ing is ſo very Equality it ſelf; whilſt Al 
ur not the ſame Wiſrom, and vt i have the: ſavie:  Idem, ; [the Porn! is unreſolv'd, every Man 


bath the Privilege of diſſenting ; but when f once. determin'd,. 
this Te — facing |; of DJAriſtetle, Polit.! 


gular p | 
all manner of Governments, Frein 
tern d in the Supreme Man- 


ng we are 
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Ariftocyacy 


Sencc. De Bear. V Wl 7 4 8 Life, D. Diviſion in the 8 
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Me greater Number is on is 
the beſt things ſhall have the moſt Patrons 
Farin, when a certain Propoſal SF bis was receiv'd wirh 


Wiſe: 


Hence, ts ien obſcrvey, (Inſtirut. I. X. c. 7.) (They who. are ambitions. of applaring 
Platy Comm. A few Mew of Underſtandi — — E than 4 whole Multituae compoſed of Ignorance and Hiatneſ i. 
Dio. Chryſoſth. De Nis non capto. For a thing to have been tilicved a lmg me by Fools, i no 


His. Valee. Max. J. . 6 7 5.1. Ext. 
axchority er Argument for its Truth. 


wnadviſedly let drop ſomewhat that was amiſs. Plutarch. in Apotheg m.. "Idem De Educar. To pleaſe rhe Vulgar is to diſpleaſe the 
Earipides - Purp 7 | | 
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an Aſſembly, the Members of which have all 
an equal Right to influence the Proceedings. 


For who ſhall he the Judge here which Opinion 


is the wiſer? Certainly not the Parties them- 
ſelves, which are thus divided. For neither 
fide will allow the other thus to over-rule a 
Point, in which their Credit, as well as their 
Intereſt, is ſo nearly concern d. And where's 
the Man, who doth not think his own Parts 
and Wiſdom more conſiderable than his Neigh- 
bours? Nay, how many are there who take a 
Delight in diſparaging an Opinion or a Project, 
tho' the belt that could have been advanced, 
only becauſe they were not themſelves the 
Authors and Contrivers? Nor would it be eaſy, 
for the two diſſenting Parties to refer ſuch a 
Controverſy as this to the Deciſion of a com 
mon Arbitrator ; for again, the Arbitrator's 
Wiſdom or Integrity might be call d into Dil- 
pute, and might require a new Judge to de- 
termin the new Queſtion. Not to ſay that 
molt of the Points, debated in theſe Aſſemblies, 
relate to ſuch Matters as cannot conveniently 
be committed to the Judgment of thoſe who do 
not belong to the Soctety. It hath been there- 
fore thought moſt proper, to enter upon ſuch a 
Method as ſhould be the leaſt expoſed, either 
to Difficulty or Uncertainty ; and none can be 
invented which ſhould anſwer this Character 
better, than the counting of Voices (f). Be- 
ſides, whoever is allow'd the Privilege to Vote 
in a Council, is preſumed of ſufficient Ability 
to penetrate and comprehend all Aﬀairs, that 
ſhall fall under ' their Deliberation. Which 
mult be allow'd to be true of thoſe Councils, 
at leaſt, into which Perſons are not admitted, 
without ſome kind of Choice and Approbation 
of Others. Neither would it be always expe- 


dient, to give any one Man in the Council, as 


ſuppoſe the Preſident or chief Director, the 
Power of controlling the whole Matter by his 
Vote, and declaring which of the Opinion 
is the beiter. For, if the Prerogative ſhould 
be granted to him, he might prefer the Judg- 
ment of the ſmaller Party to that of the greater; 
nay, he might reje& both Propoſals, on Pre- 
tence that neither was good; and thus he 
would, to all Intents and Purpoſes, be the ſole 
and arbitrary Governour of the State, As ab. 
ſolute Princes may follow that Advice which 


is offcr'd by the feweſt of their Counſellors ; - 
or may take ſuch Meaſures as are contrary to ' 


the Opinion of them All. - ; 
' NXVL: But as to this Point of the Plurality 
of Votes, it is needful to obſerve, that in ſome 


it can be carried, it muſt have a 
ſuch a certain Number. Thus the Law about 


— — — —— 

Councils tis not enough for an Opinion a 
poſed go have the Ad vantage of ae Yeu? ” 
of ſome Tew mbre than the contrary, but, Cet 


Majority to 


PT 


the Election of the Pope (u), requi 
Thirds of the Cardinale td a 3 in theis Ne 
mination. And the ſame Role appear's to 
have been follow d in the Election, and in the 
Orders of the Decuricnes under the Reman 
Emperours (x). In the Yenetian Hiſtorian ( 
we find this Clauſe, added to the Decree of the 
Senate for baniſhing the Jeſuites, that nothin 
ſhould be determin'd in Prejudice of the ſug 
Decree, unleſs eighteen Senators were pre ſent, 


and unleſs five Parts out of ſix conſented to / 


the Reſolution. Yet, where there js no ſuch 
particular Appointment, that ſide which ex. 
ceeds the other, tho' by a ſingle Vote, ſhall be 
accounted a true Majoiity, and equivalent tg 
the Conſent of the whole Body (Z). Tig 0 
no Purpoſe, that ſome urge againſt this ſudg. 
ment the Maxim of the Civil Law (4), Nu 
omnes tangit, id ab omnibus afprobari, ægpuum g, 
Eqpity requires, that what affect or concerns 
All ſhould have the Approbation of All: for we 
cannot hence conclude, therefore 'ris Injuſtice, 
that, for the more convenient Diſpatch of 
Affairs, a few diſſenting Members ſhould yield 
to the ſtronger fide. But farther, The Maxim 
produced doth not relate to thoſe Aſſemblicsor 
Councils, which are conſtituted: for the Regu- 
lation of publick Affairs, but to private Par- 
nerſflips and Confederacies , form'd by bare 
Compact, or by the Agreement of ſeveral Men 
to be Joint · poſſeſſors of ſome one thing. Now 
ſuch an Agreement or Confederacy as this, 
doth not give the Perſons concern'd a Right i. 
determin any thing about the common Affair, 
af ſo much as one of the Partners diſagrees to 


the Propoſal, thinking it prejudicial to his ou. 
Intereſt (5). As for that Clauſe, which, is 


added to the Law before mention'd about the 
Papal Election, that What is there particulaaly 
* orderd,. about the two Thirds, ſhall net 


* *abridge the Liberty of their Churches; in 
* which the Opinion of the greater and ſounder | 


© Part ovght always to prevail, the reaſon of it 
© ſeems to be this; becauſe according to their 


Hypotheſis, the Supreme Judge, the Pope, way 


declare which Opinion is the ſounder, in cale 
a Diſpute ſhould ariſe on that Point, Where- 
fore the ſounder ſide, unleſs 1t be the ſtronger 
likewiſe, ſhallnot be conſider'd, except in Caſes 


where there lies an Appeal to ſome Superior(c), 


—_— 
a—_— 


(t) Plin. Panegyr. Joan Me to truſt the whole 
; Man ever cheate 
Þ Quod oy ve univerl. Nom. G. 1.45 De 
Sie conſults patrum ſubjiſtcre conſcriptarnm. 
Non aliter licitum iſco ſub tempore, quam ſi 

Stervemu leges patrias ; imfirms miner 

Fox cedat numeri, parvegue in parte 

(2) Maurocen. 27. 


\ 


„ than 
All, no Man was ever cheated by All. 


private Member : particular Perſons m deceive and ms) i 
CER De ee (x) + 


the Throne. 5 


Prudent. /. 1. Contra Symmach. 


Whillt ancient Honeſty poſſeſi d 


To Ads of Senare ſuch Keipect was ſhown, 
As if three hundred Heads were join'd in one. 

Still let the Laws al ; the Weaker Few 

| Yield up their F 


z) Add. Orot. L 2, c. 5. 5.17; & in mat. & Poxcler od d. 77 Vid. L 17. 5.6. D. De RI. 

) Cep. QoS once de Reg. ar. in VT. : * 195 ; 

f £4 By which we we to explain l. 11. D. De Seru, Pred. Ruff. & I. 28. De C du 
3» * N 5 8 65 wu þ 


Beliet, a Captive to the Trae. 


(e) Add. Gratian & 76 
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XVII. If the parties divided aft equal, no 
' Reſolution ſhall paſs; but Matters ſhall con- 
tinue as they ſtood before : beeguſe there is gor 
— for any Alteration either way; 
- but, the Weight on both ſides being the ſame, 
the Balance hangs even, and the Buſineſs natu- 
nally ſtops. Hence, even in criminal Caſes, 
upon an 2 of Votes the 3 is ac- 
itted : Tho' the Penalties, enacted againſt 
falſe Accuſation or litigious Svits, ſeem not to 
take place on theſe Occalions (4). Amongſt 
the eus, the Criminal was not condemn'd 
to there happen d to be one more Vote againſt 
him than for him. Which Cuſtom was no 
doubt founded on this Principle, that ſince 
there is no leſs Religion and Conſcience to be 
obſerv'd, in what 1s pronounced by a Judge, 
than in what is depoſed by a Witneſs; as a 
ſingle Witneſs is not ſufficient to convict; fo a 
ſingle Judge is not ſufficient to condemn. For 
the reſt of the Judges, by declaring directly 
contrary to each other, ſeem'd murually to eva- 
cuate the Force of their own Authority. We 
ought' to add one more Remark on this Subject; 
and it is, that where Suffrages are given by 
Companies or Tribes, the particular diſſenting 
Members in one Tribe, who were out-voted 
by the Majority of their Fellows, ſhall not be 
w'd to increaſe the Number of diſſenting 
Suffragans in any other Tribe. | 
XVIII. Laſtly, when more than two Opi- 
nions are ſtarred, the Queſtion is, whether 
they are all to be reckon'd ſeparately from each 
other; ſo as to give the Preference to that 
which, taken apart, hath more Favourers than 
any one beſide ; or whether two or more Sen- 
ences, tho different between themſelves, may 
de firſt join'd together to caſt out a Third, and 
then play d againſt each other, ſo that the Mo- 
tian which, upon the laſt Reſult, hath moſt 
Voices ſhall prevail? Here, if we conſider 
things barely according to their Natural Equi- 
th, without any ſpecial Compacts or Conſtitu- 
© 4gons to the contrary, it ſeems proper to diſtin- 
guviſh between thoſe Opinions which reall 
And l totally differ one from the other, and thoſe 
of which one is included in the other as a Part, 
zor which differ only in Quantity; ſo that the 
latter may be allow d to unite in that common 


Point where they agree, but the former may 


not be join'd, being abſolutely inconſiſtent. 
Thus they who ad judge a Delinquent to pay 
twenty Pounds, and they who adjudge him to 


Pay ten Pounds, may unite in the ten Pounds. 


en hes 


againſt thoſe who would entirely acquit him; 
and he ſhall ſtand guilty, to the Value of the 


ſaid Sum, as that in which the Majority, of 
thoſe that are to try him agree: the Fine of 
ten Pounds being contain d under that of 
twenty (e). Hence aroſe that Cuſtom in ths 
Roman Senate, of 2 a Member Senteutiam 
dividere (f), to drvide his Opinion, when he 
had not deliver'd himſelf diſtinctly, but had 
advanced two Motions at once, one of which 
was approved by the Company, the other 
not. But if ſome vote a Criminal to Death, 
Others to Baniſhment, and a third Part are for 
clearing him; neither can they who propoſed 
Baniſhment join with thoſe who declared for 
his Death, againſt the acquitting Party, nor 
the Acquitters and the Baniſhers againſt thoſe - 
who condemn'd him to Capital Puniſhmear. 
For theſe Sentences are altogether incompa- 
tible ; Death being neither a Part of Baniſh- 
ment, nor Baniſhment of Death. And tho' the 
acquitting and the baniſhing Parties, thus far 
agree, that both are for ſaving the Man's Life ; 
yet their Opinions do not directly produce this 
Agreement, but only by way of Conſequence : 
the Opinions being in themſelves really diffe- 
rent. For they who would abſolve the Crimi- 
nal, do thereby releaſe him from all manner of 
Suffering; whereas they who ſentence him to 
Baniſhment inſiſt poſitively upon having him 
uniſh'd, tho' in ſuch a particular Manner and 
egree (g). . Polybius (h) reports a remarkable 
Cauſe of this Nature. Certain Grecians were 
held Captives at Rome, and a Motion made in 
the Senate after what manner they ſhould be 
_ diſpoſed of. Upon the Debarg, three Opinions 
were propoſed, one that they ſhould be releas'd, 
another that they ſhould be condemn'd, and a 
third that they ſhould be detain'd Priſoners for 
ſome time longer: the firſt in the Number of 
Votes exceeding both the other, if ſeparately 
taken, Here Phumius the Prætor, who then 


* prefided in tHe Senate; having a Grudge againſt 


the Captives, made uſe of the following Stra- 
— to the great Prejudice of their Cauſe. 
When the Members were to divide, he omitted 
one of the Opinions and propoſed two only, 
ordering thoſe who were for releaſing the Men, 
to go to one part of the Houſe, and thoſe who 
were for diſpoſing of them any other way, to 
go to the other part. By which means, they 


who would have confined them for a time, uni- 
ted themſelves with thoſe who would have 
condemn'd them; and ſo both together out- 


make for the Priſoner, not 
L 39. D. De Re ſudicata. | 
e. The Greek; called this tavourable 


the Accuſer : as an Equality of 


to take 


ore 
Senec. I 1. Controv. V. One Judge c 
Caſe, Minervs's Vite: on which Sub 


* ad 
_ 


[4 


| (4) = lar. Declam 25 Equal Vates ed th Perſon In Danger. Antiphon. Orat. XIV. When things are equal, t 
Quinti 4 4 fo 7 N aſi the fa ” - not the latter. Add. Ariſtot. Probl. 4.29. 4 


the ot her ; of two different Sentinces, the Milder 
Vote hich s A he er may conſult a whole 


Bacler's. 1. 25 g 2 38 
, (e) To this Parpoſe ſee I. 38. 5.4. D. De Re Judicat. & I 27, D. De Receptis, & cap. 1- De Arbitris in VI, Tis bur loft Labour 


m Grein ( Flor Spar. ) when as to the Cal ed in one 

fays the l be condemned in 9 the 
w be rt jected: 
Reſolution 


( id. Cicero. F9; 
. 


theſe Laws Ons, he oppoſeth | there ms 
ter Part agreed to Yes Sum, and that what they diſagreed in ought 


For in five they All agreed: but the Majority only then prevails, 
Fam. J. Ep. 2. Sener. Epi. xxl. What is cuſtomary in the Senate, onght likewiſe, I think , be the erotic 
: any Nan deli vers an Opinion,” which I like in par, 9 —— 
'8) Ve Plin. 1. VIIL Epiſt. 14. (h). Excerp. Legat. v9. 


the Derermination there made, and 
when the whole Body do not unite in any ſingle 


I'bid him divide, and I follow according!y, 


yoted 
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voted thoſe who would have granted them 
their Liberty. In Gellius (i) we find the follow- 
ing Controverſy propoſed : Seven Zudges were 70 
fit upon a Criminal, and that Opinion was tofland 

in which the greateſt Part of that Number ſhould 
agree Upon bearing the Caſe, 1wo of the Judges 
acclar'd for the Priſoner's Baniſhment, 10 more 
would have him fined, aud the other three voted 
him to ſuffer Death: Being demanded, in order 
to his Execution he demurs to the Sentence. This 
Caſe was then offer'd for ſuch an one as they 
term'd dae, or unexplicable. Cnemon in He- 
liodorus's Hiſtory (&) is condemn'd by ſeven- 
teen hundred Voices to Death, and by a thou- 
ſand to Baniſnment: Yet, in as much as the 
former Party was divided, ſome requiring that 
he ſhould be ſtoned, others that he ſhould be 
thrown alive into a vaſt Cavern of the Earth; 
the thouſand who decreed to baniſh him made 
the greater Number (). 

It is farther obſerv'd by Crotius (m), that 
when ſeveral Perſons, join'd together, do not 
form a Society or General Body, properly ſo 
call'd, but are only tied jo each other with re- 
gard to ſome certain hung which they all par- 
take of, yet, by unequal Shares; then not on] 
the Order and Precedency ſhall be fix'd accord- 
ing to their different manners of partaking, 
but the Votes, in ſtead of being numbred, 
ſhall be meaſur'd by that Proportion which 
each Suffragan holds in the common Poſſeſſion 
(2). On which Rule we may add this Re- 
mark; that ſince a Society or Combination of 
this Nature is founded only upon ſomewhat, 
which All have a common Title to enjoy, and 
not upon ſuch a Covenant as is requiſite to the 
Eſtabliſhment of a juſt and regular Commu- 
nity, and by which each Member ſubmits his 

private Will to the Will of the Majority; 
therefore when ' tis affirm'd, that the Vote of 
him, who holds a larger Share in the Poſſeſſion 
ſhall have the Advantage of Another's Vote 


who holds a ſmaller Share; we are to under- 


ſtand it with this Limitation ; that the former 
ſhall not be allow'd, by Virtue of his Superior 
Vote, to diveſt the latter of his Right, or any 
way to procure his Prejudice, And thus we 
may apprehend what 1s to be look'd on as the 
Will o the State, where the Sovereignty is 
lodg'd in many Hands. 

IX. As to the Number of Men who may 
compoſe a Council or Aſſembly, in which pub- 
lick Affairs are to be debated and determin'd, 
tis manifeſt that /hree, at leaſt, are abſolutely 
required (o). For ſhould there be but zwo, 
if they happen to be divided in Judgment there 


p OTE 


is none elſe to turn the Scale on either ſig: 
and fo no Buſineſs can be concluded (p). Nor 
is,1t any Objection againſt this Rule, the 

ſometimes two Perſons only are term'd 05, 
leagues, as for Inſtance the Roman Conſulz 

For that Word often imports no more than the- 
Equality of Office and Dignity (7). Tn], 
tin we meet with Collegium Tribanorum , the 
College of the Tribunes ; and yet any one of 
thole Magiſtrates, by entring his particular 
Diſſent , could evacuate any Reſolution agreed 
on by the reſt. So that they who are united 
to each other by ſuch a Relation, and beat 
ſuch a common Title of Honour, do not alway; 

ſorm a regular Aſſembly, in which the Will 
of all the Members are, by Virtue of ſome 

Covenant, compacted into one Will. But Men 

may happen to compoſe a Body or Society, and 
yet retain each his particular Will, diſtind 

from the Will of his Fellows. Therefore to 
urge, that a Contract of Fellowſhip may be made 
between two Perſons only (7), is of no Con. 
ſequence 1n the Point before us. As for what 

may be alledg'd to the contrary out of the Di. 
geſts ; the meaning of the Law in that place is, 
not that a College or Company may be originally 
conſtituted by a ſingle Perſon ; but that upon 
Failure of the other Members, by any extra. 
ordinary Accident, one Man ſhall be ſufficient 
to . and repreſent the Body already 
eſtabl iſn d, till ſuch time as new Members may 
be ſubſtituted in the room of the former. 

According to regular Courſe, the abſent 

Members are not conſider'd in theſe Aſſe mblies, 
3 they have receiv'd lawful Notice (), 

ut their Right devolves (as it were) upon thoſe 
that are preſent. ben tuo ( ſays Sencca(t)) 
att 7 a common Commiſſiom, he that is preſent 
hath the Power of both. Yet, in our Judgment, 
this Maxim ought to be reſtrain'd to Buſinels ot 
dayly Occurrence, and ſuch as will admit of no 
Delay. It is likewiſe an Exception to the ſame 
Rule, if the Laws require ſuch a preciſe Nuth- 
ber of the Members to concur in every 
neſs (u). In ſome places, the abſent Members 
are allow'd to exerciſe their Power by delega- 
ting ſome others who appear in Perſon, and 
thus to give their Suffrage amongſt the rell, 
either in Writing, or by the Mouth of their 
Proxy (x). 

XX. The Civil State being thus framed and 
ſettled, the Perſon or Perſons , on whom the 
Supreme Authority is confer'd , whether one 
Man, or a Council, either Particular or General, 
obtain the Name of a Monarch, a Senate, ot 2 
People ; and private Men, as oppos'd to cheſe, 


i) L. IX e. 15, The ſame Caſe is the Subject of guimeiliam i Declamation ( numb, 365.) where, 


( 
this good 
hat agree. Scelikewiſe the Argument of 
(1) Add. Cujac. Obſerv. 
. 8. D. De Pactis, l. 14 D. depoſiti, J. 16. B. De 
o S5. D. Verb. ſignit. 
. _ D De Solution. 

7. 
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2 


cujuſque Unĩverſit. Nomine. 


. 


r) L. 7. 4. 2. D. Quod (s ) Yid. Cap. 36. X. 
: % NUN D. Quod cujuſqus Univerl: Nom, . 43, O. De D. 
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_ 


other things, there i 


the zoch Declamation in 

Cb. 16. & Zeigler ad Grot. J. 2. g. f. 1. 17. 
eb. aut judic. poſſid. 

(p) Na. Cap..1. X. De Arbitris. ( q) id. I. 137. D. De Verb. ſignif. J. 14. D. De Admir- 


» Non idem ſentientes non potes ;ungere; idem ſentientes —_— Du can t join thoſe that dijagree ; therel * 


(m) hid. 5.22. () Onths 


De Electione & Electi Poteſtat. (t) Controv. VII. 4. 
(x ) Nd. Cop. 46. De Electi & Hectione Potettate, 
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_ tzl'd Subjects. Here we mult obſerve, 


that a Man way become Member of a State 


o ways, by capreſs, or by tacit Covenant. 
For they who were the original Founders of 
Common-wealths , are not ſuppoſed to have 
ated with this Deſign, that the State ſhould 
fall and be difſolv'd upon the Deceaſe of all 
thoſe particular Men who, at firſt, com- 

dit; but they rather proceeded upon the 


Hope and Proſpect of laſting and perpetual Ad- 


vantages, to be derived from the preſent Eſta- 
bliſhment upon their Children and their whole 
Polterity. We muſt therefore preſume them 
to have had this in their Aim, that their Chil- 
dren and all their future Race ſhould, as ſoon 
as they came into the World, enjoy the Bene. 
fits and Bleſſings of the Publick Conſtitution. 
Which ſince it 1s impoſſible to obtain without 
Government, the very Life and Soul of a State, 
therefore All who are born within ſuch Domi- 
nions, are hereby ſuppoſed to have ſubmitted 
themſelves to the ſtanding Government. Hence 
there is no Neceſſity, that they who have been 
once inveſted with the Supreme Command , 
ſhould require the expreſs Homage and Allegi- 
ance of their new Race of Subjects, tho' all 
the Perſons, who firſt confer'd their Authority 
upon them, may pollibly be extinct. Farther, 
ſince every Civil Community is fix d in ſuch a 

rticular Scene, where the Members have 
placed themſelves and their Fortunes in Secu- 
tity, which could not but be endanger'd, were 
all Men allow'd promiſcuouſly the Privilege of 
coming thither without acknowledging the 
Government; therefore 'tis to be look'd on as 
2 general Law in all States, that he who comes 
within the proper Limits of a State, and much 
more if he deſire to reap the Benefit of it, ſhall 
be pteſumed to have abandon'd his Natural Li- 
berty, and to have ſubjected himfelf to the Go- 
vernment there eſtabliſh'd; at leaſt for ſo long 
as he thinks fit to reſide in thoſe parts. If he 
deny to make this Acknowledgment, he is to 
be reputed as an Enemy; ſo far however, as 
that he may lawfully be expell'd the Borders. 
So it is manifeſt, that they are no leſs ſub jected 
to the Civil Authority, who join themſelves to 
a State already ſettled, than they, who, by 


allembling and vniting themſelves together, 


form'd it at the Beginning. 


It may not be 1mproper to remark on this 


Occaſion , that there is ſome Diſagreement 
amongſt learned Men, about the true Not ion o 
Crus, a Member of a Civil State, Mr. Hobbes (y) 
ſeems to make Civis an equivalent Term with 
Subditas, a Subject. According to which way 
of ſpeaking, Women, Children and Servants 
will be made proper Deniſons. Our Judgment 
on the Point is, that ſince every State is con- 
ſtituted by Mens ſubmitting their Wills to a 


1— 


ſingle Perſon, or to an Aſſembly, they prin - 
cipally have a Title to the Name of Members, 
by whoſe Covenants the Society was firſt incor - 
porated, and they who regularly ſucceed into 
the place of theſe primitive Founders. And 
ſince theſe Acts belong to the Maſters of Fa- 
milies, they ſhould ſeem to merit this Name 
by an eſpecial Right: but Women, Children 
and Servants, whoſe Wills were before inclu- 
ded in the Wills of their Domcſtical Gover- 
nour and Director, can challenge it only by 
way of Conſequence, and by Vartue of their 
Dependance upon him; in as much as they 
likewiſe enjoy the common Protection of the 
State, and hold ſeveral Rights and Privileges 
on the Score of that Relation. But Inmates, 
Strangers, and other temporary Inhabitants , 
are not Members of the Common-wealth, be- 
cauſe they propoſe only to tarry for a certain 
Space, but not to ſettle their Perſons and For- 
anes on the Publick Bottom. Ariſtotle's De- 
Faition framed toexpreſs a Member of a State, 
and taken from his holding a Share in the Ma- 
giſtracy and in the judicial Proceedings, agrees 
only to a Democratical Government, as he him- 
elf obſeeves (3:1; 7 oooh 
XXI. To proceed; in moſt Common-wealths, 
the Members are found eſpecially diſpoſed to 
two ſubordinate Bonds or Engagements, by 
one of which they unite in certain Numbers 
to form a particular Body, yet ſtill under the 
Direction of the Publick ; and by the other the 
ruling Power. calls them to ſome inferior 
Share in the Adminiſtration. Theſe Bodies of 
Men, form'd in Subordination to the State, or 
General Body, whether they are term'd Com- 
panies, Corporations, Colleges , or paſs under 
any other Title, may firſt be divided into thoſe 
which were framed before the Settlement of 
Civil States, and thoſe which have been erected 
ſince. © The Bodies or Syſtems, 3 
vil States in point of Antiquity, are Families, 
in which the Authority and the Right, held by 
the Father and the Maſter, have been already 
explain d. Of which Right, ſo much remains 
in their Poſſeſſion, as hath not been cut off, ei- 
ther by the Nature and Frame of the 282 
Society, or by Civil Ordinances, or laſtly, by 
youre Cuſtom, Such Hodies as have been 
orm'd ſince the Eſtabliſhment of the Civil So- 
ciety to which they belong, may be diſtingviſh'd 
by the Names of, Publick and Private. The 


f Publick are thoſe, which have been ſet up by 


Authority from the Sovereign Power in the 
Common-wealth. The Private. are, either 
thoſe which have been compoſed by the ſole 
Act of the Subjects amongſt themſelves, or 
ſuch as depend upon ſome Dat þ i Power, 
which, within the Dominions of Another, is 
to be look d upon only as a private Right and a 


de Cive, W (2) Polir. I 3. c. 1. Thus he 
Deſcription we have given, be 
— — . lengs eſpecially to 
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on 
of Civil Bodies, there muſt, by Conſequencs, 
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a private Act. Private Bodies may again be 
divided into Lawful and Unlawful; of which 
the former are, or ought to be, approvedof and 
and allow'd by the State, the latter not. We 
ſay ought to be allow'd: For ſuppoſe under a 
State where the Divine Worſhip is corrupted, 
ſome endued with Senſe and Knowledge of the 
true Religion, ſhould hold private Aſſemblies, 
without either open Tumults, or ſecret Con- 
ſpiracies againſt the Government eſtabliſh'd, 
how much ſoever the Perſons in Authority 
may diſlike what differs from their own Per- 
ſwaſion ; yet no one will preſume to term 
theſe Aſſemblies Unlawful, 3 the Supreme 
Governours themſelves Iie under an Obligation 
to acknowledge, approve and maintain the 
ſame Truths that are there profeſs d. So like- 
wiſe, if in a Barbarous State, where all Improve- 
ments of Learning are publickly diſcouraged, 
ſome Perſons ſhould meet together, to join in 
the Purſuit and Enquiry of Wiſdom; ſuch a 
Body of Men cannot be pronounced an Un- 
lawful Society. Both are again divided into 
Regular and . The former are thoſe, 
in which, by Virtue of certain Covenants, 
there is an Union of Wills amongſt all the 
Members: the latter thoſe, in which we do 
not ſo much apprehend any Union of Wills, as 
a Conſent and Conſpiracy, without any mutual 
Bond or Engagement; ſuch as may proceed 
from ſome common Affection, as, a "A 
from Hope, from Defire of Gain, or of Re- 
yenge ; from Ambition, Anger, and the like. 
XXII. With regard to all Zawfu/ Bodies, 
'tis to be obſerv'd, that whatever Right they 
ſſeſs, and whatever Power they hold over 
their Members, is all under the Determination 
of the Supreme Authority, which it ought on 
no account to oppoſe or to over ballance. For, 
otherwiſe, if there could be a Body of Men 
not ſubje to the Regulations of the Civil Go- 
vernment, there would be a State within a 
State. Therefore, if any Common- wealth was 
at firſt framed by the Union of ſeveral abſolute 
and Independent Bodies, twas altogether re- 
quiſite, that the reſpective Bodies ſhould gi ve 
up ſo much of their ſormer Power and Right, 
as was neceſſary for the forming a Civil Com- 
munity: becauſe elſe they could not but fall 
ſhort of the End which they propoſed. But, 
if we look on theſe Bodies or Syſtems in a 
State already ſettled, we are then to conſider, 
what was the Intention of the Supreme Go- 
vernour, in _— or in confirming ſuch a 
Company. For if he hath given and aſcertain'd 
to them, in expreſs Words, an abſolute and 
independent Right, with regard to ſome parti- 
cular Afﬀairs which concern the oublick. Ad. 
miniſtration ; then he hath plainly abdicated 
art of his Authority, and by admitting two 
eads in the Conſtitution hath rendered it 
Irregular and monſtrous: which no one in his 
Wits will do, unleſs upon extreme Neceſſity. 
But if the Sovereign is deſirous to preſerve the 
Power whole and unimpair'd, it is neceſſary 
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that the ſubordinate Body ſhould ſo reſtrain 
and moderate its Rights, as not to Prejudice 
the Supreme Authority, nor to put any ſuch 
Extent upon their Privileges, or to draw an 
ſuch Conſequence from them, as ſhall tend i 
the releaſing the ſaid Body from their inferior 
and ſubordinate Condition. Now aſter wh: 
manner the Power of theſe Bodies is limited 
we are to learn from the particular Charters of 
their Foundation, or Confirmation ; as likewiſe 
from the common Laws of the State, which 
are ſuppoſed to bind all and each of the Men. 
bers, unleſs where they have been expreſly 
abridg d or repeal'd. From all which it follow; 
that, it the Adminiſtration of ſuch a Body be 
committed to a ſingle Man, whatever he 38 
_— to the Rules of their Foundation, 
or according to the general Conſtitution; of 
the State, ſhall be look'd on as the AR of the 
whole Body, But what he doth contrary to, 
or beyond either of theſe, ſhall be his own 
proper perſonal Act, which ſhall not affect the 
reſt, and for which he alone ſhall be account. 
able. If the Government of ſuch a Body be 
lodg'd in a Council of ſeveral Perſons; when 
any — 45 is done by them contrary to Law, or 
to their Foundation, thoſe only ſhall be liable 
to Puniſhment, on this account, who agreed to 
the Proceeding; but they who either diſſented, 
or were abſent from the Aſſembly , ſhall be 
judg d innocent: whom therefore it concerns, 
for the ſake of their own Security, to protelt 
againſt the Decree of the reſt, and to regiſter 
their Proteſtation in the publick Acts and Me- 
morials, leſt they ſhould happen to be involyd 
in the Puniſhment of their Fellows Crime. 
Whereas on the other ſide, in an Independent 
Aſſembly no particular Member hath the Lt- 
berty o N againſt a Decree ; becauſe 
this would be to deny the Supreme Power of 
the ſaid Aſſembly. 


As to the Debts of theſe Bodies or Compa- 


nies, the firſt thing to be conſider d is, in whoſe 
Name they were contracted. For what any 
Member owes on his own private account, 1s 
not a Debt of the Company. Only in this 
reſpect, that when the Sentence of the Court 
obligeth him to Payment, Execution may be 
taken not only upon the reſt of his Goods, but 


upon thoſe likewiſe which belong to him 482 


Partner in that Society. But ſuch Debts as are 


contracted by the Governours of the Company, 


( whether this Power be lodg'd in the Hands of 
one, or of more Perſons; ) er to their 
Charter of Foundation, and thoſe Rules which 
are to guide their Proceedings, oblige the 
whole Body, as ſuch; and unleſs they have? 
common Stock, each Member is to an{wer for 
his Quota, Yet here again there is this Diffe. 
rence, that ſuch Creditors as do not belong to 
the ſame Common-wealth, upon Denial of Pay- 
ment, may treat the Members no otherwiſe than 
if each had engaged for the whole. As in all 
other Caſes, any Perſon under a foreign Ju 
dition, ſtands liable to ſuffer Repriſals - 
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the Debts of his Country- men. Debts con- 
tracted otherwiſe than the Rules of the Com- 


els Conſent to the contracting them; and 
not thoſe who diſſented, except to the Value of 
what they have been Gainers by them. And 
ſuch a Debt, when the common Stock, ſo far as 
is affected by it, will not hold out, is to be 
diſcharg d by Contribution of the diſſenting 
Members, according to their reſpective Pro- 

rtions. But if a particular Member lend 
Money to the Company, as ſuch, he can only 
; and if they 


charge the Goods of the "_ d Lotte 
elf for the Loſs(a). 


fall ſhort, he muſt thank him 
If a Controverſy ariſe between any Member 
and the Company, the Company ſhall not be 
Judge, but the State to which the Company is 
in Subordination. For 'twould be yery incon- 
venient, that they ſhould be allow'd to give 
Sentence in their own Cauſe, when the Matter 
way be thus refer'd to a Common Power. 
XXIII. Unlawful Bodies are, not only thoſe 
which unite on the account of ſome manifeſt 
Villany, or ſome Deſign contrary to expreſs 
Law; as the Companies of Thieves, Beggars, 
Strowlers, Pirates, High- way. men, Oc. but 
likewiſe any Con fede racies between Subjects 
built on a private Compact, without the Con- 
ſent of the Government, and repugnant to the 
End of Civil Communities: which are uſually 
term'd Conſpiracies or FatZions, The Deſign 
of theſe is various. Sometimes, the Perſons 
thus Aſſociating aim at the chief Command, 
and would ſeize the Government into their 
owt Hands : ſometimes they propoſe, by this 
means, to bring the Management of publick 
Buſineſs to their own Humour or Advantage. 
Some are for increaſing their private Fortunes 
by plundring the Publick ; others bandy into 
Factions, only to ſecure themſelves from Puniſh- 
ment; Nay thoſe Confederacies which carry 
a plauſible Pretence; as ſuppoſe, ProteQion 
from Danger, redreſs of Grievances, removal 
of evil Counſellors, and thoſe likewiſe the 
Cauſe of which 1s kept ſecret, are ſuſpicious 
and dangerous. For in the firſt place, this is 
to invade the Office of the Sovereign, by en- 
tring upon thoſe Affairs which belong ſolely to 
his Cate and Direction; and then farther 
when the Mutineers are grown confident of 
their own Strength, they may eaſily be encou- 
raged to turn it upon the State (5). Hence 
many Actions not otherwiſe culpable, in their 


2 


ny allow, bind thoſe only who gave their ex. 


own Nature, become unlawful when perform'd 


in a tumultuous or factious manner. Thus to 


2 the Government, or to accuſe. any 
Perſon of a ſuppoſed Crime, are Proceedings 
which the Law allows; but to do either of 
theſe, with a numerous Body of Men gather'd 
tor that purpoſe, bears the Appearance of Riot 
and Sedition. And fo in Martial Laws, it is 


uſually made a Capital Offence, to petition for 


Pay, in a large Company, drawn together on 


that Deſign (c). 

XXIV. Beſides that common Bond, which en- 
gageth all Subjects to theit reſpecti ve Sovereigns, 
there lies a particular Obligation on thoſe who 
are intruſted by the Higher Fowers with the Ex- 
erciſe of ſome part of the Government, in their 
Name and by their Authority; and who paſs 
under the general Style of Magiſtrates and Pub- 
lick Mmi/ters. Diſtin from theſe are the private 
Miniſters or Servants of the Prince, who per- 
form common Offices for him, as they would 
for any other Maſter. Amonglt the former 
kind, or thoſe who ſerve the Prince in his Po- 
litic Ca city; there is this Difference obſer- 
vable, that ſome of them exerciſe a part of the 
Goverament and Princely Office, and do there- 
fore, in ſuch a particular Meaſure, repreſent 
the Perſon of the Sovereign ; who are, pro- 
perly and ſtrictly term'd Pablick Miniſters : 
Others barely aſſiſt in the Diſpatch and Execu- 
tion of Publick Buſineſs. To the firſt Claſs 
belong the Regents, or Protectors of the King 
dom, during either the Minority, or Captivity, 
or Delirium of the Prince; then the Go- 
vernours of Provinces, Cities and Diſtricts; 
the chief Commanders of the Militia, by Land, 
or Sea; the Directors of the Treaſury; the 
Judges and others concern d in pronounceing or 
executing Juſtice ; the oublick Cenſors of 
Doctrines, Ambaſſadors to foreign States, and 
the like. In the other Claſs, we are to reckon 
the Counſellors, who do not themſelves exer- 
ciſe any part of the Sovereignty, but only de- 
clare to the 8 their Opinion about 
Affairs; thoſe like wiſe who are any other way 
ſerviceable to the publick Management; as the 
Secretaries, the Gatherers, Keepers or Diſpen- 
ſers of the Revenue, the Souldiery, thoſe who 
lend an inferior Aſſiſtance in the Proceedings of 
Juſtice, and if there be any Others of the like 
Characters: the Order and Diſtinction of which, 
in every particular State, eaſily may be un- 
derſtood (4. a | 
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SA. III 
Of the Generation of Civil Sovereignty or Majeſty. 


ET us proceed to examin , whence that 
Sovereignty or Supreme Command, which 
appears in every State, and which, as a 
kind of Soul, informs, enlivens and weilds the 
Publick Body, is immediately produced. In. 
order to which Enquiry , we ſuppoſe firſt of 
all, that Civil Authority, for the obtaining of 
its juſt Effect, requires as well Natural Strength, 
by means of which the Subject, if he preſumes 
to decline Obedience, may be terrified into his 
Duty, through the Fear of Puniſhment ; as 
alſo a Title, by virtue of which, as by juſt Right, 
the Performance, or the Omiſhon of an 
Action, may be impoſed on Others: to whic 
Title there anſwers in the Subject an Obligation 
to comply with what is thus enjoin d. Now 
both theſe Requiſites do immediately flow from 
thoſe Pacts by which the State is united and 
ſubſiſts. For tho' no Perſon can transfer his 
Strength to another by any real and natural 
Cofiveyance, yet He is ſuppoſed to be Maſter 
other Men's Strength, according to whoſe 
Pleaſure, they are bound to exert and apply it, 
not having any Power to reſiſt or to refuſe his 
Commands : In as much as there can be no 
other way of transferring Strength , amongſt 
Men. And ſince all the Members of the State, 
in ſubmitting their Wills to the Will of a ſingle 
Director, did, at the ſame time, thereby ob- 
lige themſelves to Non · reſiſtance, or to obey 
him in all his Deſires, and Endeavours of ap- 
plying their Strength and Wealth to the Good 
W the Publick ; it appears, that He who holds 
the Sovereign Rule, is poſſeſs d of ſufficient 
Force, to compel any Perſons to a Diſcharge of 
the ſeveral In junctions, which he lays upon 
them (e). 30 likewiſe, the ſame Covenant 
affords a full and eaſy Title, by which the afore- 
ſaid Sovereignty appears to be eftabliſhid not 
upon Violence, but, in a lawful manner, upon 
the voluntary Conſent and Subjection of the 
reſpective Members. This then is the neareſt 
and immediate Cauſe, from which Sovereign 
Authority, as a Moral Quality, doth reſult. 
For if we ſuppoſe Submiſhon in one Party, and 
in another the Acceptance of that Submiſſion, 
there acrues preſently to the latter a Right of 
impoſing Commands on the former; which is 
what we term Sovereignty or Rule. And as 
by private Contract, the Right of any thing 
which we poſſeſs, ſo by Submillion the Right 
to diſpoſe of our Strength and our Liberty of 
acting, may be convey'd to Another. Whence, 
if any Perſon ſhould, for Inſtance, voluntarily 
and upon Covenant, deliver himſelf to me in 


Servitude, he thereby really confers on me the 
Power of a Maſter. Againſt which way of ar. 
guing, to object the vulgar Maxim of Nuit 
non habet, non poteſt in alterum transferre, Ny 
one can tranſmit to Another what he doth not 
poſſeſs himſelf 5 is but a Piece of trifling Tgno. 
rance. Yet ſtill to procure to the Supreme 
Command an eſpecial Efficacy and a Sacred Re. 
ſpect, there is need of another additional Prin. 
ciple beſides the Submiſſion of the Subjects. And 
therefore he who' affirms Sovereignty to reſult, 
immediately; from Compact, doth not in the 
leaſt det ract from the ſacred Character of Civil 
Government, or maintain that Princes beat 
Rule by Human Right only, not by Divine. 

II. Vet this is beyond Diſpute, that ſound 
Reaſon ſufficiently intimated to Mankind, how 
that upon their Multiplication in the World, 
their Honour, Peace and Safety conld not ſubſilt 


without the Eſtabliſhment of Civil States, 


which cannot be underſtood without a Supreme 
Authority. And thus both the States them- 
ſelves, and the chief Government eredd in 
them, are _— to proceed from GO, 28 
the Author of the Law of Nature. For not 
thoſe things alone are from GOD, which He 
inſtitutes and ordains by his own immediate 
Act, without the Concurrence or Interpoſition 
of Men ; but thoſe likewiſe which Men them- 
ſelves, by the Guidance of good Reaſon, ac. 
cording as the differentCircumſtances of Times 
and Places required, have taken up in order to 
the fulfilling of ſome Obligation, laid upon 
them by GOD's Command (f). And, in 28 
much as the Law of Nature cannot, amongſt a 
great Multitude, be conveniently exercisd, 
without the Aſſiſtance of Civil Government; 
'tis manifeſt, that GOD, who impoſed the ſaid 
Law on Human Race, did command likewiſe 
the eſtabliſhing of Civil Societies, fo far as 
they ſerve for Inſtruments and Means of im- 
proving aud inforceing the Law of Nature. 
And hence likewiſe it is, that GOD in the Ho- 
ly Scriptures expreſly approves of ſuch Go- 
vernment , acknowledging and confirming it, 
as his own Appointment, and guarding by 

fevereſt Penalties the ſacred Awe and Venerz- 
tion of it. But whether or no GOD exprelly 
commanded the inſtituting of States, as to pat- 
ticular Times and Places, is a Point in whic 

we have no certain Information. For the Pre- 
cept of the Sons of Noah, concerning Jud. 
catares, which may perhaps be urged to this 
Purpoſe, doth not ſpecify the particular Time 
and Place of erecting them. So that we ma) 


— 


— 


(e) Liv. L. c. 9 The Force of the Supreme Command i; built on the Conſent of thoſe whe obey. 


(f ) Comp. 1 Tim. Il, 2 
under- 
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underſtand it in this Senſe, that the Methods 
ol judicial Proceſſes, when once ſettled, ought 
diligently to be exercis'd and adminiſter d. 
Becler (g) explains the Origine of Civil Go- 
vernment with very little Difference from what 
hath been here deliver'd on the ſame Head. 7 he 
Supreme Authority, lays he, 1s not to be derrved 
fim the bare Act of Men, out from the Com. 
mandof GOD, and from the Law of Nature : 
or from ſuch an Act of Men by which the Law of 
Nature is follow'd and obey'd. For He that en. 
joins Society, enjoins likewiſe the Order and Me. 
thid to be chſer ved in it: but now the very Soul 
of Society, is Government ; and of all the Societies 
the moſt perfect is a Civil State. Which is right 
enough ; provided we add, that the Divine Com- 
mand concerning the Erection of Civil States, 
exerted and diſcover'd it ſelf through the Sug 
geſtion of Reaſon, by which Men came to un. 
derſtand, that the Honour, Grace fulneſs and 
Peace, which the Law of Nature propoſeth 
as its Aim, could not poſſibly ſubliſt without 
Civil Society ; eſpecially after Mankind was 
conſiderably multiplied. And, in this ve 


Point conſiſts the Difference between Civil 


Communities and other Human Inſtitutions: 
the latter alſo being introduced through the 
perſwalion of ſound Reaſon, yet not after ſuch 
a manner, as if the Honour, Safety and Well. 
fare of Human Race could not be preſerv'd 
without it. As to the fifth Commandment in 
the Decalogue, which enjoins Obedience to the 
Civil Magiſtrate, ( urged by Zzcler,) we are to 
obſerve, that. this doth not exclude the next 
and immediate Cauſe of Government; as the 
Commandment againſt Theft doth not, in the 
leaſt , exclude or ſuperſede the Origine of 
Property. And then for the Title of GOD's 
Vice. gerents upon Earth,aſcribed to Governours, 
we think it may very fairly and conveniently 
be explain d in this Senſe; that whereas the 
Peace and good Order of Mankind, was not 
ſufficiently procured by a bare Reverence to- 
wards the Law of Nature , and towards the 
Author of it, that End is now happily produced, 
by the Virtue and Efficacy of Civil Dominion. 
In which Senſe the following Poſitions of the 
lame Writer are plain and intelligible ; There- 
lore, That a State might properly be a State, and 
mght obtain its End, GOD, by the Law of 
Nature, inſtituted a certain Order and Method 
of Commanding and Obeying, in which Order, by 
the Will of GOD, . the Diftate of Na- 
tural Reaſon , there muſt be ſomewhat Supreme 
and Independent, controllable by no Human Plea- 
ſure, which as it is ſubject to & D alone, ſo it 
1 the Second or the Deputy of His Power; and 
this is nothing elſe , but the Supreme Civil Au- 
i. But it is purely the Af and Diſpoſal 
of Men, whether diet will intruſt the Supreme 

bority with one or with Perſons, and 
what particular Methods they will follow in efta- 


not 


bliſhing diſtinct Forms of Common-wealths. Gro- 
tims's Opinion concerning the Original of Go- 
vernment is not ſo. profane, but that it may be 
born with, if aſliſted by a dextrous Interpre- 
tation. He ſays (+) that Mem, not mfluenced 
by the expreſs Command of GOD, (and no ſuch 
3 Command doth indeed appear;) but of 
their own accord, (yet not without the Dictate 
of Right Reaſon and the Will and Pleaſure of 
GOD, ) having experienced the weak Defence 
of ſeparate Families againſt the Afſaults of 
Violence, (after Mankind had conſiderably 
ſpread and increaſed,) united themſelves in Civil 
Society; the Effet of which was Civil Power , 
d on this account by St. Peter (i), the Ordi- 


nance of Man, as eſtabliſh'd, immediately, by 


Human Appointment. But as for the other 
Aſſert ion e Grotius, that The Civil Authority 
is therefore term d Drvine, or ſaid to be of GOD, © 
becauſe GOD approved of what Men wholſomly 
inſtituted ; we can on no account admit it in 


this Senſe, as if GOD approved of the Eſta- 


bliſhment of Civil Government, 3 ew ex 
Poſt facto, or after it had been actually ſettled ; 
as He hath been pleas'd in many Places of 
Scripture (#), to confirm and ratify the Con- 
dition of Servants, which no doubt is an Hu- 
man Invention. But 'twas abſolutely requiſite 
to add, that Men were able antecedently to 
apprehend the Divine Will, by duely weighing 
the Condition of Mankind upon its Multiplica- 
tion; which as it could not be preſery'd with- 
out Civil Societies, or in a ſolitary Life, ſo 
Men, whilſt in this Matter they follow'd the 
Guidance of Reaſon , agreeably to the Sco 
and Deſign of the Law of Nature, muſt 
{ſuppoſed to have fulfil d the Divine Pleaſure. 
ITI. Tho' we think what hath been here 
deliver'd, ſufficient as well to ſanctify the Ori- 
ginal of Civil Government, as to engage the 
Veneration of Subjects towards their Rulers; 
yet it may be worth our while to conſider, 
what Solidity there is in the Arguments of a 
late Author (7), who maintains that we ought 
to go much higher in this Point. He ſuppoſeth 
then, that what is the Cauſe of Civil States is 
likewiſe the Cauſe of the Publick Govern- 
ment and Supreme Authority in them. And 
therefore he allows the States themſelves to 
be eſtabliſh'd by Coyenants ; but aſſerts on the 
other fide, that the Sovereignty is confer'd on 
Princes immediately by GOD himſelf, and 
that nothing, which proceeds from Men, doth 
at all contribute to its Production. And, con- 
ſequently, that a Free People, when they vo- 
luntarily chooſe to themſelves a King, do not 
confer the Majeſty upon him, but only mark 
out the particular Perſon on whom that Cha- 
ricter is, by the Divine Gift, beſtow'd : As in 
many Boroughs or Towns Incorporate, the 
Election of Magiſtrates belong to ſuch an Or- 
der of Men; and yet the Magiſtrates receive 


Add. Gror. J. 1. c. 1. 5. 


(8) 
Ta ve Ti. Il 5. (h) L. 1. c. 4. 7 7. 


6. (i) H. I. c. 2. v. 13. 


(k) Epheſ. VI. 3, 6, 3 8. Coloſſ. Ill. 22. 
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their Power of acting, not from that Order of 
Men, but from the Supreme Ruler in the State. 
Which Poſition, tho' it may poſſibly take with 
ſome Perſons, through a ſpecious Appearance 
of more than ordinary Piety; yet 'tis manifeſt, 
that it tends to the — $ in ſunder of all 
thoſe Compacts and Fundamental Laws which 
paſs between Princes and Subjects, with re- 
gard to the publick Adminiſtration. And in 
the firſt place, we cannot admit, that he ſhould 
_ aſcribe Majeſty to Kings alone, and utterly deny 
it to Free States and Democracies. It's true, 
the Cuſtom of Speech, during theſe laſt Ages, 
ſeems to have appropriated the Term of Ma- 
jelly to Kings, — placing it amongſt their 
Royal Titles. Yet this doth not hinder but 
that the ſame Word may be uſed to denote 
the Supreme Authority, under any Form of 
Government. 
of Majeſty, poor and dry as 1t 1s, in which he 
calls it, 7 ie chief Power, every where, over the 
State, agrees as well to the Senate, or to a 
Popular Aſſembly. Tho' in this reſpect Kings 
have the Pre- eminence, that each particular 


Member of the Senate, or of the general Aſſem- 


bly, is ſubject to the Supreme Power of the 


People; whereas the Perſon of a King ac- 


knowledgeth no Superior upon Earth. Yet 
as to the Force and Efficacy of Command over 
Subjects, 'tis the very ſame under all ſorts of 
Conſtitutions. To proceed; the ſole Cauſe of 
this Majelty he makes GOD himſelf, Mo, upon 
' the People's Election, immediately transfuſeth it 
on the Prince. Here I am miſtaken, if he did 
not conceive Majeſty under the Notion of a 
real and Phyſical Quality; as they manifeſtly 
do, who — Civil Government to be zhe 
Creature, or the Act and the Work, of GOD, 
ſo that no other Creature, either in an equal or in 
a ſuperior kind of Cauſation, or by any inuate 
Principles, doth at all contribute to its Inſtitution. 
By which Diſcourſe their groſs Ignorance of 
Moral Things is aaf, bet ray d. The 
Argument which ſets forth, wo that Perſons, 
exalted to the Throne froman inferior Station, 
have ſuddenly been ſurrounded with an un- 
uſval Glory or Splendor , which could not 
| thine from any other Place than Heaven; may 
ſerve ſor a Declamation before ſuch an Audt- 


ence, as are unable to diſtinguiſh empty Flou- 


riſhes, from ſolid Truth. That Kings are the 
peculiar Care of GOD Almighty, ſerves not 
in the leaſt towards the Proof of his Opinion. 
And heſides, the Divine Providence hath been 
pleas'd to ſhew no leſs Evidences, as it were 
of a r Favour, to other Perſons pre- 
Jerv'd to be hereafter in an eminent manner 
; uſeful to the World. At the ſame time, we 
read of no inconſiderable Number of Kings, 
who have drunk Poyſon out of their precious 
Cups, or have fallen by the Treachery of their, 
own People. As to that Temper and Conſti- 
tution of Body in ſome Princes, which is ob- 


And thus too, that Definition. 


ſerv'd to produce EfteQs not unlike to Miracles 
the Phyſicians are to be conſulted on the Point. 
Nor doth he prove what he aims at, by alleds. 
ing the Puniſhment, either of Tyrannical King; 
or of Stubborn and Rebellions Subjects; or bn 
heaping up Teſtimonies in fo plentiful a Store 
(which too acknowledge G OD no leſs tor the 
Author of Ariſtocratical than of Monarchical 
Government;) or by reciting thoſe Divine Pre. 


dictions concerning ſome Kings, the like o 


which have not been wanting in Popular States, 
And as to what paſs'dinthe Nat ion of the Jews, 
this can carry no Evidence as to the Original of 
Kingly Government in general; there havin 

been many other Kingdoms efſtabliſh'd long 
before: but it belongs rather to the manner ot 
conſerring the Supreme Command on a par. 
ticular Perſon, in a particular People. 

IV. Let us conſider the Arguments by which 
he labours to make out, that all Human Cue; 
are of a far more inferior Power, than to h: 
capable of produceing Majeſty or Sovereignty, 
the molt Auguſt thing upon Earth. Amongii 
which, that which carries the Prize from all 
the reſt is this; that Since neither particular 
Men, nor a looſe and ungovern'd Multitnde, are 
themſelues endued with Majeſty, therefore neither 
can they confer it on the Prince, But now it 
may and often does happen, that a Moral Qua- 
lity, (in which Claſs Government ought to be 
reckon'd, ) ſhall be produced in another Perlon, 
by the Concurrence of thoſe who had 1t not, 
wy and properly, in themſelves before: ſo 
as that they may be rightly deem'd the Pro- 
ductive Cauſe of the ſaid Quality (2). 1 
many Voices, joining in Conſort, produce 
Harmony, which no ſingle Perſon could pre- 
tend to by himſelf. And on this account, 1t 
mult be cenſured as very ſalſe Reaſoning in &. 
crates, when he encouraged Alcibiades not to 
fear the venturing himſelf in an Aſſembly of 
the People, by telling him, J Tou deſpiſe tbem 
Man by Man, You ought likewiſe to deſpiſe 1hem 
when gather'd into a Multitude (n). Farther, 
ſince Sovereignty reſults from the Non-relil- 
ance of the Subjects, and from their Conceſſion 
that the Sovereign ſhall diſpoſe of their Wealth 
and Strength; »tis eaſily ſeen, that ſome ſcat- 
ter'd Seeds (as it were) of Government lie hid 
in particular Perſons, which, by means ® 
concurrent Compacts, being excited into No. 
tion, do grow and ſhoot forth. So chat ls 

roſly abſurd toinfer, that Sovereignty 15 not, 
zmmediately, of Human Original, becauſe 113 
not diſcoverable in the Natural Powers, 9. 
Faculties of Men: as if we were all this while 
ſpeaking of a Phyſical Quality; or as if thete 
were no Moral Qualities , diſtin& from ; 
Phyſical! I know not what Reliſh wile 20 
Chriſtian Princes can have for ſuch flatterins 
Titles as theſe; that GOD 7ranſcribes in the 
Perſon of the King that Right of gouerniny Met 
kind, which He held alone by virtue of Ut. 


3 — 


(m) 774.146, O. De Acquir, Rer. Dom. (n) Is Elian, V. H J. 2. c. t. 
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l: Yer ſo as that GOD ſtill retains His 
A Ri ht, and therefore reacherh out this 
Power to Kings by Accumulation, and not by an 
abſolute Abdication : together with the like In- 
ſinuations, by which baſe and wicked Paraſites 
delight in raiſing the Glory of their Prince to 
the Diſhonour of their GOD. You would 
think twas a moot Point with them, whether, 
after the conſtituting of Monarchs, GOD re- 
ſeryd to Himſelf any Power or Command over 
Mortal Race; and whether theſe who govern 
below, ought to own his Superior Authority? 
Certainly nothing can be more manifeſt,” than 
that Civil Government is quite different 1n 
kind from that Command of G O D, which He 
holds by Right of Creation : and therefore 'tis 
not only abſurd, but blaſphemous 'to affirm, 
that the Sovereignty which GOD alone is in- 
veſted with, as the Maker of All things, He, out 
of bis ſingular Benevolence, doth communicate 
to Men. ibn | 
Endeavouring to give us another Proof that 
GOD is the immediate Cauſe of Sovereignty, 
he diſtinguiſheth between the immediate effici- 
ent Cauſe, and the immediate conſtituting,” or ap- 
pointing Cauſe. The Sovereignty only is, he ſays, 
immediately produced by GOD; the Crown 
and Scepter bu commonly receiv'd from 
other Hands. *Hence he obſerves, that we 
eought to ſeparate theſe two ways of ſpeaking, 
66 D is the immediate Cauſe of Sovereignty; 
and GOD immediately conſtitutes the Prince, 
or GOD immediately confers the Sove- 
(reignty. It being ſomewhat tolerable to 
affirm, that GO 55 confers the Sovereignty , 
(by the Mediation or Interpoſition, either of 
(the Popular Vote, or of Succeſſion, or of Oc- 
fcupancy (o). But that, in every Act of pro- 
© duceing Sovereignty, GOD cannot bear or per- 
© mit any proximate or ſecondary Cauſe. Now 
whoever looks more nicely into things, will per- 
ceive , that theſe Men apprehend rr, on 
under the Idea of ſome Phyſical Being, whic 
after the Production of it by GOD, wanders 
up and down in the World, without any certain 
Seat or dubject, till the Prince being at length 
deſigu d by the People, it falls upon him and 
cloath's him with Auguſt Majeſty and Splendor. 
Where they muſt certainly be at a Loſs, if a 
Man ſhould be ſo importunate as to demand, 
whether this Sovereignty , before it finds a 
place of reſt in the Perſon of ſome Prince, be 
a Subſtance, or an Accident; and if the latter, 
how it can exiſt without a Subject? Farther, 
at what time it was created ; at the 7 
of the World, or afterwards? As likewiſe, 
whether there be but one Sovereignty only, 
difuſed through the whole World; or whe- 
ther particular Princes have each a peculiar 


and entire Sovereigtity of their on; whether 
upon the Death of the Prince the Sovereignty 
n= with him; or whether Ir f te tike 
the Soul in Separation from the Body, or ids 
Reception, by a kind of Metempſychoſes in 
the new King (p)? But in truth, to enquire 
after the Cauſe of Majeſty or Sovereignty, ta- 
ken in an abſtraQed Senſe, is no better than 
Impertinence; in as much as it never exiſts 
but in the Concrete. Tis juſt the ſame as if I 
ſhould make à particulat Search into the Cauſe 
of Human Nature abſtractedly conſider'd ; 
when as to the Cauſe of Men, in the Concrete, 
I have ſufficient Information. And fince this 
Author, before any hath obtain'd'a Right to 
the Sovereignty, leaves it in the Power of the 
People, to elect what Perſon, and at what time 
they pleaſe, or to introduce any Form of Go- 
vernment (4); I would defire to know what 
would become of his Sovereignty , ſhould all 
the People agree in preferring ati Ariſtocratical, 
or Democratical State. We acknowledge in- 
deed, that Election properly and ſtrictly ſpeak- 
ing, is no more than the Manner of acquiring 
Empire. But there ſeems to be no reaſon which 
ſhould hinder, why by one and the ſame A& 
the Perſon may not be mark'd out, and like- 
wiſe the Soverezgnty confer'd as then firſt com- 
mencing its Exiſtence. For 'tis yery Childiſh 
to imagin, that in Moral Things, when any 
Night, or any Moral Quality is cotifer'd o 
Another, it muſt of Neceſſity have ſome- 
where exiſted ſeparately before. On the con- 
trary, it is evident, that Rights and all other 
Moral Qualities do rather ariſe from the Con- 
currence of Mens Minds in mutual Compacts 
(r). Nor will there be any Difficulty in re- 
moving that other Scruple ; I the People be 
the Secondary Canſe of Soverergnty , then the 
Power by which they produce it muſt have been 
recerud from GOD ; which doth not appear 10 
ze true in Fact. For, ſince GOD hath im- 
1 Men a Care of their own Safety, 
th commanded them to maintain a peaceable 
and well order'd Converſation, and hath like- 
wiſe endued them with Reaſon, 'whence they 
are enabled to find out Means conducing to 
this End, amongſt which the Eſtabliſhment of 
Civil Government juſtly' challengeth the firſt 
place; who will make any farther queſtion, 
whether or no the Power of ſetting this Con- 
ſtitution on foot, was a Privilege vouchſafed 
to chem by G0 D. Himſelf? Thoſe Maxims of 
W which out Author fo frequently 
let's fly againſt vs, are partly but of ſlende 
Credit, and partly through Ignorance” and 
Miſtake, are unskilfully rransfer'd from Naturatk 
ro 7 5 Things; which we are not now at 
leiſure to diſcuſs in particular. And then, 28 
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for the Accopnt which Oui Fe of the Ori: 
ine of Sovereignty in the fifth Book, of his 
7% tis meer Poetical Fiction. 
V. No leſs; Pains hath Z7 taken in confu- 
ting the Opinions of thoſe who derive the Su. 
preme Authority from any other Head. Upon 
which Argument, as he hath deliver'd a.great 
deal of Truth, ſo are there ſome things whac 
are juſtly liable to Cenſure. He is fa far 
in the right, when he denies that Wars, oc- 
caſion'd 8 the Ambition or the Laſt of Ty- 


rants, could give Riſe to the Sovereign Power. 


For Mart, occaſion d by Tyrants , do certainly 
preſuppoſe Civil Communities, Yet ſtill, the 
notorious Violence of many Perſons, and their 
Deſire of oppreſſing others, might poſſibly give 
Occaſion to the Fathers of Families, living in- 
dependent and ſcatter d up and down, to unite 
in Political Bodies. It is moreover evident, 
that moſt Empires, which haye made a Noiſe 
and Figure in the World, if not all in general, 
have owed their Growth and Progreſs to War. 
And yet this 1s no reaſon why we ſhould pitch 
upon War for the Original and Fountain of 
Government. For at leaſt, that Band of Men, 
which firſt conſpired to invade their Neigh- 
bours, voluntarily engaged in ſubjection to a 
common Leader. And as for thoſe who were 
invaded, no Jawful Sovereignty could be eſta- 
bliſh'd over them, till by giving their Covenant 
and Faith, they had promis'd Obedience to the 
nquerour. y 55 
VI Vet is it not ſo utter an Impoſſibility, 
that Civil Empire might ariſe from 1 N 
Government; ſuch we mean as extended it ſel 
to ſome Breadth, taking many petty Villages 
under its Direction. "Tis true, the Command 
of Fathers belongs properly to the Care of 
educating Children, as that of Maſters doth 
to the Management and Improvement of 
Eſtates ; nor can either be alterd by the bare 
Number of Children, or of Servants. Vet is 
there not ſo wide a Diſtance between Paternal 
and Civil Government, but that Men might 
ſs from one to the other , without the Pro- 
uction of any new Sovereignty by the imme- 
diate Power of GOD. For ſuppoſe a Father 
of a Family, bleſs'd with a plentiful Iſſue and 
with a numerous ſervile Train, to allow bath 
the Children and the Servants, by way of Eman- 
cipation or Infranchiſment, the Privilege of 
managing their own Concerns, and of conſti- 
tuting particular Families, upon this Con- 
e . in order to the common Security, 
they ſhall ſtill be ſubject to his Government; 
I know not hat ſuch a Perſon wants to make 
him a evi . Prince, provided he be Maſter 
of ſo much Strength, as is ſufficient to com- 
paſs the End of a Civil State. Upon his De- 
ceaſe, if he left any Appointment with regard 
to a Succeffor, eſpecially if his Sons conſented 


to the Diſpaſal, that Settlement ſhall be follow d. 


If he did not, then che People, as if they were 


r 1 


—— — cw” 


to frame. the whole Conſlitution anew, fh. 
relalye whaz Government or what Governg 
they will hereafter receive, In which 302 
there: wil no Breach of the Law of * ding 
tho” the Younger Son fhould by the free Votes 
of the Allembly , be leQed in his Father: 
room (5). 1 

VII. He ſarcher endeavours to evince, thut 
neither can ſuch a Perſon. be term'd the Car 
of Sovereignty, who firſt poſſeſſing it bim;!f 
confers the Regal Dignity,on ſome one who, 


at prefent his Subject, releaſing him from al 


future Dependance: as if a King remits to) 
Vaſlal his former Engagement, — t 
to hold as a Sovereign Prince, what he before 
enjoy'd only asa F eudatary Tenant : or if he 
makes a Grant to any of his Subjects of ſuns 
Province in his Dominions, exempting it, ſot 
the future, from his own "ma ion. For az 
Ceſſion of this kind is (he fays,) no more thun 
the Manner of obtaining Sovereignty, and may 
be reduced to the Head of Elections. Now 
whoever N the Matter, will 
eaſily find out, how the Supreme Authority i 
produced 1n this Cale. And 'tis plainly thus; 
the King by quitting his Right, both over the 
the Vaſlal and over the Feud, at the ſame time 
makes one Perſon capable of Sovereign Power, 
and others capable of ſubmitting to the Exer. 
ciſe of it. For that Feudal Territory cannot 
hereafter: belong to the Val, as an Abſolute 
and Independent Prince, unleſs it be firſt uueily 
diſepgaged from the Authority of the Ind. 
And by this means, the Government, thus eſta. 
bliſh d, really and truly proceeds from the (on. 


ſent of the People. For if the Lord hath 


Power, by his own ſole Act, to beſtow ſuch a 
Province on whom he pleaſeth, he certauly, 
at the Beginning, recei vd this Power from the 
Conſent of the People, either voluntarily 
given, or obtain'd by the Iſſue of a juſt War, 
But if the Zord cannot do this by his own bare 
Authority, then tis evident, that the exprels 
Conſent of the People muſt concur in the 
Diſpoſal. 

III. To conclude this Diſpute ; the {ame 
Author 1n the laſt place maintains, that even 
then the People are not the Cauſe of Sort. 
reignty in the Prince, when having before liv'd 
under a Democratical Form, they chuſe a ſingle 
Governour. For, ſays he, the Sovercigaty 
cannot here be confer d on the Monarch til 
ſuch time as the People have firſt renou 
their Right; but the People, in that very Mo- 
ment in which they renounce their Right, 
have no longer any thing ta do with the 5ove- 
reignty : therefore all that they do, is toelect 3 
Perſon, who having receiv'd his Power from 
GOD, ſhall, for the future, rule over then. 
But now upon the ſame Argument, it may be 
denied, that Property can paſs from one Man 
to another. For, juſt in this manner, Ano 
ther cannot become Proprietor of my Polle 
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il I have firlt refign'd my Property. But after 
my Reſignation, I have loſt my Property, and 
conſequently cannot transfer that on Another 
which I have not my ſelf: and therefore all 
that I do, is to chooſe a certain Perſon, into 
whom the Property, ( ſprouting up a-new , I 
know not where, ) is afterwards to be infuſed. 
As to the voluntary Abdication of Monarchs, 
his Opinion runs in the following Senſe ; that 
the Government being firſt abdicatca, and the 
r hö from therr Allegiance ; the Sove- 
rejenty doth afterwards return to its Original 
Author, in order to its being again brought back, 
and communicated to the appointed Heir. This 
is manifeſtly a Metempſychoſis or Tranſmigration 
of the Sovereign Power; which a wile Man 
vill not require us to be at the Trouble of con- 
futing. In Reality, he who abdicates a Crown, 
gives his Succeſſor an Occaſion, and a Capacity 
of receiving it from the Hands of the People, 
upon their Submiſſion ; or of actually entring 
upon the Government, to which the Decree of 
the People, ſettling the Order of the Succeſſion, 


* 


had before given him a Right. | 

IX. It may not be improper, before we leave 
our preſent Subject, to enquire in ſhort, to 
vhol Power it belongs , to confer the Regal 
Titles and the Enſigns of Majeſty, or any De. 
nomination, by which the Supreme and Inde- 

dent Authority in a State, inhering in a 
fingle Perſon, is wont to be expreſt d. And 
here its manifeſt, that to beſtow the Name 
ind Title, belongs to the ſame Perſons, who 
have a Right to beſtow the thing it ſelf, that 
is, the Supreme Command. And by Con. 
ſequence, a People, that either now firſt 
unite themſelves in a Civil Body, or elſe, 
lying afide their former Frame of Govern- 
ment, reſolve on a Monarchical Conſtitution 
for the future, whilſt — confer on one Man 
the Authority over themſelves, they, by this 
very — give him a Right to bear the Title 
and Style of King, and to ſignify his High 
Station by decent * of Honour. Such a 
King, as he owes his Dignity and Empite to no 
Foreign Power; ſo he need not wait for the 
Conſent and Approbation of other Princes or 
States, in order to the aſſuming the Actions, or 
the Character propet to his Office. But, as a 
Foreigner could not diſpute his Right to the 
Government, wirhout a manifeſt Injury, fo 
would it be injurious likewiſe to deny him the 


(t) N Cornel. Nep. Exmen. Plutarch Demet, Juſtin. 1.15. c. 2. Appian Alexind 
(*) See Father Paul's Hittory of rhe Council of 
Kingdom: and Thuanus Hiſt. J. 46. about the Title of Great Duke confer'd on Coſtns of Flarence. 
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of his Dominions. 


Appellation of King. Nor can any Pretence to 
the contrary-be drawn from the ſmall Extent 
For a Aingdom doth not 
denote any certain Meaſure of Territory-or of 
Power, but a particular Form of Civil Stare, 
which may happen to be greater or leſs. But 
to make him a King, who before own'd the 
Command of ſome Superior, tis neceſſary, 
that he obtain the Conſent of his Superior, to 
releaſe Himſelf and his Domintons from the 
Bond, by which they ſtood engaged to their 
former Lord. Thus he who is under a Feudal 
Obligation, cannot, without his Lord's Con. 
ſent, take up the Character of a Sovereign 
Prince. And unleſs he be releas'd from this 
Obligation, tho' his Lord ſhould grant him the 
Title, yet he will hold the Dignity it ſelf after 
an imperfect and ſabordinate manner. $6 we 
find that the Succeſſors of Alexander the Great, 
durſt not aſſume the Regal Style, till Alexanaer 
on Family was extin&, to which the Sove= 
reignty did of Right belong. And even after 
this, 'twas neceſſary for them to have the Con- 
ſent of the People under their Command, which 
the numerous Forces kept in Pay about them, 
fecured beyond the Poſlibility of a Denial 62 
In the ſame manner, he who ſubdues a Terri. 
tory by Arms, as he may, by the Right of War, 
acquire the Power and Authority, ſo may he 
likewiſe obtain the Title and Character of a 
King (). If a Prince would ere& any parti- 
cular- Province of his Empire into a diftin& 
Kingdom, the way of 1 5 In Deſign, 
is to ſeparate it from the reſt of the Body, and 
to govern it by a peculiar Juriſdiftion, inde- 
pendent from his other Dominions. That the 
Roman Senate frequently beſtow'd the Title of 
Friend and Xing, as Marks of Eſteem and Ho- 
nour, is a Piece of Hiſtory, vulgarly known. 
And this they might juſtly do with regard, ei- 
ther to thofs Princes on whom they them. 
ſelves had confer'd the reſpective Dominions, 
or to thoſe, over whoſe Kingdoms they ſtil} 
held ſome ſuperior and tranſcendent Right. 
But to have offer'd the ſame Title, as purely a 
Matter of Favour , to other Monarchs, over 
whom they could not pretend to the leaſt Au- 
thority, had been a moſt inſolent Piece of Uſur- 
pation. And yet ſuch a preſuming Prerogative, 


the Popes have not been aſhatned to challenge 


over the moſt Free and Independent States of 7 | 


Europe (x). 
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CHA 
Of the Parts of Sovereignty, 


E Supreme Civil Authority, tho' in its 
vn Nature it be one individual thing, yet 
becauſe it exerts its ſelf in different Acts, ac- 


cording as it is ceaploy'd about different Means, 


* — 
2 


r. IVV. 
and their Natural 


neceſſary to the Preſervation of the Stute, is 
generally conceiv'd as 2 of many Parts; 
with Reſemblance to thoſe Parts which are 
_ Potential, in Natural Philoſophy. F _s 

2 4 | the 


1166 Of the Law of Nature and of Nations. Boox VII 


the Sovereign Command 1s, by no means, 
ſuch an entire Compound Being as is made up of 
Heterogeneous Parts, which as they are join d 
and knit together, by ſome common Band, com- 
poſe one Body, yet ſo as that each Part is ca- 
pable of ſubſiſting ſeparately by its ſelf. But 


as the Soul is one ſingle Subſtance, diſpenſing 


Life and Vigour through the whole Body, and 
yet as it exerciſeth different Operations, in 
Proportion to the Difference of the Objects 
preſented to it, or of the 2 through 
which it works, is conceiv'd as having Poten- 
zial Parts; ſo, in like manner, the Supreme 
Authority, as it is buſied in preſcribing general 
Rules of Action, is term'd the Legiſlative 
Power ; as it determines the Controverſies of 
the Subjects by the Standard of theſe Rules, 
tis the Zaudiciary Power, as it eicher arms the 
Subjects ny oreigners, or commands them 


to lay down their Hoſtility, tis the Power of 


War and Peace, as it takes in the Alliſtance 
of Miniſters in the Diſcharge of Publick Bu- 
ſineſs, it is called the Right or Power of appoint- 
ing Magiſtrates ; and ſo with regard to its other 
Ottices and Functions. 
II. What therefore theſe Parts of Sove- 
_ reignfy are, may plainly be diſcover'd from the 
Nature and End of Civil States. A State, then, 
is a Moral Body conceiv'd to act by one Will. 
But in as much as tis made up of many Natu- 
ral Perſons, each of whom hath his particular 
Will and Inclination ; and fince theſe ſeyeral 
Wills cannot, by any Natural Union, be j6in'd 
together, or temper d and diſpoſed into a laſt- 
ing Harmony, therefore that one Will, which 
we attribute to the State, muſt be produced by 
the Agreement of all Perſons, to ſubmit their 
own private Wills to the Will af one Man, or 
of one Aſſembly of Men, on whom the Govern- 
ment hath been confer'd. Farther, ſince the 
reſpective Members ought, in Duty, to con- 
form themſelves to the Will of the State, tis 
neceſſary, that this Will be made known to 
them by clear and evident Signs. Hence we 
apprehend it to be one of the chief Offices of So- 
vereignty, to preſcribe and declare to others 
what they ought to perform, or to omit. And 
becauſe twould be impoſſible, in fo great a 
Multitude, to give Injunctions to every parti- 
cular Man, on Occaſion of every particular 
Action; therefore General Rules are eſtabliſh'd, 
for the perpetual Information and DireQion 
of all Perſons in all Points, either of Poſitive 
or of Negative Duty. Beſides, ſince we eaſily 
diſcover amongſt Men, an immenſe Variety of 
ſodgments and of Appetites, whence an infinite 
1eld of Controverſy might ariſe ; it is on this 
.Score highly conducive to the Common Peace; 
that Publick Determinations ſhould ſettle what 
each Man ought to look on as his own, what as 
Anothers; what is to be eſteem'd Lawful or Un- 
lawful in the State, what Honeſt or Diſhoneſt: 


As likewiſe, what Degree eve Man retai 
his Natural — or To what —— 
each Perſon is to moderate the Uſe and Exel. 
eiſe of his own Private R*-* ts, in order tothe 
Publick Tranquillity. GPs 

III. To proceed; the chief End of Civil 
Communities is, that Men, by conſpiring mu- 
tually to aid and aſliſt each other, may be ſecy. 
red againſt thoſe Damages and Injuries, which 
they might otherwiſe ſuffer from their own 
Kind; and, by this means, may either enjo 
Peace, or have ſufficient Defence againſt any 
Aſſaults or Moleſtations. Now in order to the 
procuring of Peace, tis, in an eſpecial manner 
neceſſary, that each Perſon be ſo far guarded 
againſt the Violence of his Fellows, as that he 
may be able to live ſecurely ; that is, with. 
out having any juſt Cauſe to fear Injury from 
Others, Whillt he himſelf is not injurious to 
Others. Indeed, that Men ſhould be abſolutely 
protected from mutual Hurt, or that all Irju. 
ries ſhould be impoſſible, the Condition of Hu- 
man Things will not allow. Yet ſuch Care 
may be taken, ſuch Proviſion made, as that 
there ſhall be no probable Grounds for the Ap. 
prehenſion of Danger. And this Security, 1s 
the Aim which Men propoſe, when they ſub. 
mit themſelves. to the Direction of Others. 
Of which, if no greater Degree could be ob- 
tain'd by joining Strength, than each private 
Man could give himſelf by ſtanding ſingly upon 
his own Guard, 'twould be Folly to renounce 


our Natural Liberty, in which every Perſon is 


his own Protector. But to compaſs this Secu- 
rity, tis not enough, that each of thoſe who 
are about to form a Civil Body, do covenant 
with the reſt, by Word or Writing, that he 
will not kill, or ſteal, or offer any other Harm 
or Prejudice. For 'tis manifeſt how far Hu- 
man Nature is, in moſt Perſons, corrupted; 
and Experience ſadly informs us, how littl 
Force the Reverence of Verbal Engagements, 
or the Authority of Oaths hath with the Ge- 
nerality of Mankind, towards the keeping 
them in their Duty, ſhould the Fear of Punil 
ment be once remov'd. For which reaſon 
likewiſe, tis not enough to have one who 
preſcribe Rules of AQing, if he be invelted 
with no farther Power (). Therefore, 10 
engage Men to an Obſervance , both of the 
common Precepts of Nature, and of thoſe pas 
ticular Laws, which are enacted for the G 
of the State, there muſt be added the Fear ol 
Puniſhment, and the Power of inflicting what 
is feard. And, that Puniſhment may produce 
the proper End of its Inſtitution, it ought io 
riſe to ſuch a Meaſure and Proportion, as that 
there ſhall be manifeſtly a greater Exil 1 
trangreſſing the Laws, than in obeying them; 
ſo that the Severity, of what is to be falten 
may over. ballance any Pleaſure or Profit, whic ; 
may now,orhereafter,be obtain d by the Offence: 
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man ; becauſe if, in any Contention, the former get the 


ad. 


chis Purpoſe: The Lend onghe ro be weaker then tht Fol 
, the latter muſt be md. 1 


Dees RL nn gg wv oC eee } 1 oa, _ 


ca 414 me HOytg B tae AG QTY =5o RAS 22 


8 „ " 


ce If Of the Law of Nature and of Nations. 


I67 


It — ſlible for Men, out of two Evils, 
not to chooſe that which, to their fudgment, ap- 
s the leaſt. And thus the regard which 
n have to their own Lives and Safeties, ſe- 
cures mine. And altho' it may ſometime hap- 
that Perſons ſhall be ſo tranſported, either 
through Raſhneſs and Precipitancy, or ſomeother 
extravagant Commotion of Mind, as to prefer 
the Satisfaction of the Crime, to the Bitterneſs 
of che penalty; yet this is to bereckon d amongſt 
thoſe uncommon and extraordinary Accidents, 
which the Condition of our Nature, and the 
Circumſtances of our Affairs will not ſuffer us 
to prevent. This Power of inflicting Puniſh- 
ment, on thoſe who tranſgreſs the Commands 
of the Sovereign, is preſumed to be then con- 
fer d, when particular Men yield up the Uſe of 
their own Strength to the Service of the Com- 
munity. By which Act, they oblige them- 
ſelves to execute Jultice on Delinquents, when 
the Sovereign demands their Aſſiſtance in this 
particular; or, at leaſt, not to aid and defend 
thoſe who are to ſuffer. But, for a Man to ob- 
lige himſelf to undergo Puniſhment, without 
Reluctancy or Reſiſtance, is a vain Engagement, 
and ſuch as cannot hold good, on account of that 
Natural Averſion, which we bear to all things, 
deſtructi ve of our Safety and our Life. It is, 
truly enough, affirm'd by Mr. Hobbes (2), 
that this is the higheſt Degree of Power, which 
Man can hold over Man, to be able to preſeribe 
to others, in what ever he thinks beneficial to 
the State; and, by denouncing juſt Penalties, 
to terrify the ſtubborn and diſobedient into a 
Compliance with what he thus enjoins. But 
then, as for what the ſame Author farther 
alerts, that He who hath a Right of inſticting 
Puniſhment , as he ſhall ſee fit , hath a Right of 
compelling all Perſons to all Things, at his Plea- 
ſure ; it ought to have a Limitation affix'd to 
it, taken from the End of Civil Government: 
in as much as we are to preſume, that he in 
whom the Supreme Authority reſides, hath no 
other Will or Pleaſure, but ſuch as, upon good 
Principles of Reaſon , appears to have fome- 
Tendency towards the ſaid End. 

IV. Moreover, ſince under the exacteſt 
Syltems of Laws, there ariſe frequent Diſ- 
putes, about the right Application of them to 
particular Caſes; and many Circumſtances are 
to de conſider d, before a Fact can be pronoun- 
ced illegal, or the Author of it convicted: On 
this account, the Judiciary Power is ſuppoſed 
to come in to the Aſſiſtance, and Support of 
the two Powers already mention d. The Office 
of the Judiciary power, is to hear and decide 
the Cauſes of the Subjects, to examin the Ati- 
ons of particular Men, which are repreſented 
as Breaches of the Law; and to pronounce 
Sentence according to the Legal Penalties. 
Mr. Hobbes (a) ſeems to have had an improper 


Notion of this Power: ſince the Right of judg- 
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ing, as to the Uſe and Exerciſe of any Part of 
the Sovereignty, is underſtood to be implied 
or included in the reſpective Parr. | 

V. But tho' the Means, hitherto deſcribed; 
may afford the Subjects full Security inn 


thoſe of their own Body; yet this is not 


enough to anſwer the End of Civil Eſtabliſh. 


ments. For tis to little Purpoſe, for Men to 
be at peace amongſt themſelves, if they are 
not able to defend themſelves again(t Strangers; 
and this they cannot e unleſs they are uni- 
ted in their Strength. Becauſe it's purely ow- 
ing to Conjunction, that many are ſtronger 
than One: in as much as, otherwiſe, a thou- 
ſand ſeparate Men are not ſuperior, in Force, 
to a ſingle Perſon. In order, therefore to the 
General Safety and Welfare, tis neceſſary, 
that there be ſuch a Power in the State, as may 
aſſemble, unite and arm ſo many Subjects, (or 
hire Mercenaries in their room, ) as ſhall be 
thought ſufficient for the Common Defence, 
with Proportion to the uncertain Number and 
Strength of the Enemy; and may likewiſe, 
when it ſhall be afterwards expedient, embrace 
Conditions of Peace. And ſince both the Sea- 
ſons of Peace and of War receive a conſiderable 
Ad vantage from Leagues, for the bettef com- 
municating the Benefits of different States, 
and for repelling and reducing to Reaſon ſome 


mult be inherent, in the Sovereignty, a Power 
to enter into ſuch Alliances as ſhall be ſervice- 
able in either Condition, and to engage all the 
Subjects to a juſt Obſervance of them; and, at 
the ſame time, to derive upon the Publick ſuch 
Fruits and Adyantages as ſhall accrue by their 
means. | vt 

VI. Again, fince the Affairs of the Commu- 
nity, occurring as well in Peace as in War, 
cannot be adminiſtred and executed without 
Officers and ſubordinate Magiſtrates, there is 
need of ſuch a Power as may appoint Men, to 
enquire into the Controverſics ariſing between 
Subjects (b), to dive into the Policies of neigh- 
bouring States, to gather in and give out the 
Publick Revenues, and, laſtly, in every reſpect, 
to conſult and promote the Common Benefit. 
And then, it muſt be another part of the ſame 
Power to compel theſe Officers, when once 
conſtituted, to the Performance of their Duty, 
and to call them to account, upon proper Occa- 
ſions (c). f | 

VII. Farther, in as much as Publick Buſineſs, 
in the time of War, or of Peace, cannot pro- 
ceed without Expence, ſuch a Power is like- 
wiſe requiſite, as may ſet afide, for theſe Uſes, 
ſome part of the Goods or ProduQts of the 
Country ; or may compel private Men to con- 
tribute ſo much out of what they ſeparately 


ſſeſs, as is judg'd neceſſary to ſupport the 
| rm Sack as likewiſe to command and 


require the Hands of the Subjects, upon Occa- 
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— 5 Enemy, by a confederate Force; there 
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fion of any needful Work. To the ſame Power 
belongs, the Invention of other lawful Ways 
and Means of increaſing the Riches of the 
State. The principal of which, is the Right 
of impoſing Duties on Goods imported or ex- 

rted; and alſo of paring off fome moderate 

roportion from the Price of Commodities, 
conſumed by the Subject. 
VIII. Laſtly, Tho' to take away the intrin- 
ſick Liberty of the Will, and, at the fame time, 
to unite and compoſe Mens Judgments of things 


ences on Mankind, 'or on Civil Communitie, ; 
but by reaſon of Mens unhappy Diſpoſition, 
who always imagining themſelves to be wiſe 
would gladly — to all others, and hs 
violently enraged againſt thoſe who preſume to 
be of the contrary Perſwaſion. This any one 
will readily confeſs, who hath but chanced to 
caſt his Eye on thoſe Quarrels of the Learned 
about meer Trifles, carried on with no ef, 
Heat and Fury, than if their Lives and Reli. 


— lay at Stake. Now ſuch Differences and 


in a perpetual Harmony, by an inward Prin- ſpuies, tho' they cannot be abſolutely pre. 
ciple, be above Human Ability to effect; yet to vented, yet may be hindred from interrupt; 
— that theſe Sentiments and Perſwaſions, the Publick Peace and Tranquillit 


owever different, may not diſturb the Publi 
Peace, is a Buſineſs abſolutely neceſſary. Fo 


by d 
Penalties enacted againſt thoſe who A Arn 
tain and foment them (4). Yet what we 


ſince all voluntary Actions take their Riſe from would obſerve, on this Subject, is not properly 


the Will, and have a Natural Dependence upon 
it; and ſince the Inclination of the Will, to 
the doing or the not doing of any thing, is 
built on the Opinion of that Good or Evil, of 
that Reward or Puniſhment , which the Party 
conceives will follow from the Performance or 
the Omiſſion; and conſequently , ſince Mens 
Actions are ever guided by their Opinions; 
ſome gutward Means muſt needs be found out 

by which theſe Opinions and Judgments ſhall 
be brought, as near as poſſible, to conſpire and 
agree ; at leaſt ſhall be hindred from giving the 
State any Diſturbance by their Oppoſition. To 
this End it is expedient, that the State do pub- 
lickly own and profeſs ſuch Doctrines, as are 
agreeable to the End and Deſign of Civil Govern- 
ment, and the Minds of the Subjects be, from 
their Childhood, grounded in them. In as much 
as the Generality of Mankind judge of things, 
according as they have been accuſtom'd, and 

according to the common Notions, which they 

ſee obtain in the World: very few being able, 
by the Strength of their own Parts, to diſcern 
what is good and ſolid in the Conduct of Hu- 

man Life. There 1s, indeed, ſcarce any one 

Opinion, either relating to the Worſhip of 
GOD, or concerning thoſe things, the Know- 

ledge of which is ſtrictly rerm'd Awman, but 

may be made the Occafion of Diſſention, Diſeord 

Reviling; and, in the final Iſſue, of Blood and 

War. And this doth not happen, on account of 
the Falfity of the Opinion, or becauſe to admit 

the contrary, would bring heavy Inconveni- 


level'd againſt thoſe Opinions concerning in. 
different Points, but againſt ſuch, as being ob. 
truded upon Mankind, either under the Colour 
of Religion, or with ſome other fair Pretence 
ſhock and confound the Laws of Nature, an 
the Principles of found Policy, and tend to the 
breeding of Mortal Diſeaſes in a State. Nor 
will any true and juſt Opinions be in Danger 
of ſuffering by this Cenſure. For no true 
Doctrine is oppoſite to the Common peace; and 
that which doth contradict Peace cannot be 
true; unleſs we may, at the ſame time, affirm 
that Peace and Concord are repugnant to the 
Laws of Nature. Wherefore the Power of 
examining the aforefaid pernicious Doclrines, 
and of baniſhing them from Civil Societies, ts 
juſtly attributed to the Supreme ruling Au. 
thority (e). | 

IX. Our next Buſineſs is to ſhew, that theſe 


Parts of the Sovereign Power are naturally ſo 


united, and, as it were, interwoven with one 
another, that ſhould we ſuppoſe ſome of them 
to inhere in one Perſon, ſome in others, the 
regular Frame of the State muſt abſolutely be 
deſtroy'd. Which Truth that we may 1 
apprehend, it onght to be obſery'd, that there 
are, above all others, two Bands eſpecially, b 

Which the Wills of many Men, or of who 

Aſſemblies, are cloſed and made to conſpire 
into one; Covenant, and Command of which, 
nevertheleſs, the latter adds a much ſtronger 
Tie than the former. They who are held to- 


gether by bare Covenant, ſtand obliged, by the 
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ol Nature voluntarily to perform the 
— Agreement their Natural Equality, 


if remaining as before. Now 
— Articles are on both ſides ob- 
ſervd, a fair Union and Concord may conti- 


amongſt them. And when any one Party, 
— — Deſign, flies from the Engagement, 
he is guilty of a Breach of the Law ot Nature: 


but then the reſt, whoſe Intereſt it was that 


me Covenant ſhould remain inviolable, have 
no means left of reducing the falſe Brother to 
Reaſon, but meer Force of Arms, in which he 
who offer d the Injury is frequently not inſe- 
rior to him that receiv'd it. After the ſame 
manner, they, who upon equal Terms, ſtand 
bound to each other by virtue of ſome League 
or Confederacy, are at Peace and Agreement, 
ſo long 2 each Party makes good what he pro- 
mis'd; but when either proves perfidious, the 
Band of Union is diflolv'd, and an Occaſion of 
Hoſtility enſues. Whence it appears, that 
bare Covenants are not Bonds ſufficient, at 
leaſt for the long holding together many Per. 
ſons in a Moral Body: eſpecially ſince it doth 
not always ſo happen, that the ſmaller and 
weaker Party recede from their Obligation, to 
the Prejudice of the more numerous and the 
more powerful, but very often the direct con- 
trary. And tho' we ſhould ſuppoſe, in the 
Principal Compact, a Clauſe to this Purpole, 
that whoever preſumed to break the Articles, 
hould be proſecuted with the united Strength 
of all the reſt, yet (not to ſay, that this Clauſe 
would be of no effect, in caſe many Perſons 
ſhould join in ſuch a Breach, ) unleſs a Demo- 
eratical Government were eſtabliſnd amongſt 
the Members, or, unleſs they, who before 
campaſed a Society, do unite more cloſely in a 
Formal Sate, there will be need of another 
Covenant, to determine what Method ſhall be 
obſerv'd in proceeding againſt him who ſhall 
reſuſe to ſtand to this additional Engagement; 
and fo on, in inſinitum. But now Sovereignty 
or Command is a much ſtronger Tie, for the 


keeping an united Body of Men in firm Agree- 


ment. For they who are bound to each other 
under the ſame Government, do not continue 
equal to the Government it ſelf; but whilſt 
the Power of preſcribing Rules, and of pre- 
ſenting certain Evils, by way of Puniſhment, 
to ſuch as tranſgreſs the Rules preſcribed, is con- 
ſer d either on a ſingle Perſon, or upon an Aſſem- 
bly; all perſons lie under a far 0 Ne- 
ity to remain obedient, than if they were 
united by Compact only; which could not take 
' way the Equality of the Members, or their 
Night of adminiſtring their private Affairs, ac- 
cording to their own judgment. | 
X. It ought farther to be conſider d, that if 
ay will maintain the Potential Parts: of the 
Sovereignty (as they are term'd,) to be, within 
the ſame State, ſeated in diſtin Perſons or 
neils, they muſt, at the ſame time, ne- 
nly allow, that he to whom any Part be- 
gs, malt be furniſh'd with ſufficient Power, 


as well to compel the Subjects to the Obſer+ 
vance of what he ordains, by virtue of that 
Part, as to defend this his Right, when at. 
tack d or diſturb d; tho' that particular Limb 
of the Prerogative, which contains the Power 
of War and Peace, may poſſibly reſide in ano. 
ther Perſon : and, laitly, that he have a Right 
of determining, by his own judgment, at what 
time and in what manner, the part of the Go. 
vernment which he holds ſhall be exercis'd and 
employ'd. For to poſleſs a Right of declarin 
to Others what You would have them do, an 
yet to be deſtitnte of Power, for the obliging 
thoſe to a juſt Compliance who refuſe Your In- 
junctions, deſerves any other Name rather than 
that of Authority or Command. And we hold 
that by a very precarious Title, which we can- 
not defend againſt Others. Nor is he any 
better than Another's Officer or Miniſter, who 
exerciſeth any kind of Right at the Pleaſure 
and: Diſpoſal of that other Party, 
XI.: From what we have Jaid down, it will 
be evident, that there is ſo near and ſo neceſſa- 
ry a Connexion between all the parts of the 
Sovereignty, as that not one of them can be ſe- 
parated from any other, but the regular Frame 
of the Common · wealth muſt be deſtroy' d, and 
inſtead of it an irregular Body muſt ſtart u 
held together only by an infirm and ineffeckufl 
Covenant. For if we 1 the Legiſla- 
tive Power to one, and to another the Judi- 
ciary, each primarily and independently, it will, 
of Neceſſity, follow, that either the former is 
nul} and void, or that the latter only miniſter's 
to the former. Becauſe, to make Laws which 
You can't put in Execution is vain and inſig- 
nificant : and on the other ſide, to have Strength 
whereby You may compel and control, and yet 
ſuch as Lou muſt not uſe or apply but at the 
Pleaſure of Another, is tobe an Officer barely 
executive. Again, ſhould we grant the latter 
the Privilege of applying his Strength accord- 
ing to his own Diſcretion, without being ac - 
countable to Others, then we utterly over- 
throw the Legiſlative Power, as before. It is 
—_— therefore, that both theſe Powers 
ſhould depend upon one and the ſame Will. 
Nor can the Power of Peace and War, or that 
of exacting Tribute be ſeparated from this vin- 
dicative or judiciary Right. In as much as no 
one can fairly compel the Subjects to bring in 
Contributions, towards the Expences of the 
State, on either account , but he who hath a 
Right to puniſh the diſobedient. Farther, it 
would be abſurd to give the Right of making 
Leagues, for the Service either of Peace or 
War, to any other Perſon , beſides him who 
hath alſo the Right of decreeing Peace or 
War, as he judgeth convenient. For other- 
wiſe, either the former will be only a bare 
Miniſter, or the latter will depend upon Ano- 
ther's Pleaſure, in acquiring means for the 
Exerciſe of. his own Right. So likewiſe, if 


Lou conſtitute any Perſon for the chief Ma- 


nagement of Buſineſs, and do not, at the ſame 
X 4 time, 


- 
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time, impower him to appoint inferior Aſſiſt- 
ants, and to require their Service in their 
reſpective Poſts, (without which Aſſiſtants the 
Buſineſs cannot be perform'd, ) You really make 
him as meer a Servant as the reſt, For which 
reaſon, neither can the Power of appointing 
Magiſtrates, be divided from the other parts of 
the Supreme Authority. Laſtly, to the ſame 
Authority it muſt belong , to take Cognizance 
of Doctrines and Opinions, of ſuch eſpecially, 
as bear any Relation to the End of Civil Go- 
vernment, and which are of Force and Efficacy 
either in promoting or in hindring Obedience 
to the Sovereign Ruler. For if One ſhould com- 
mand the Subjects to do thing, under Pain of 
Temporal Death, and Another perſwade them 
that to do it would be to incur Eternal Death, 
and each, by his own Right, ſeparately and in- 
dependently enjoy'd ; the Conſequence mult be, 
not only that the Subjects, tho' innocent, ma 
be juſtly puniſh'd, but alſo that the State mu 
ſink into an irregular Syſtem , a Monſter with 


two Heads. For neither can any Man ſerve 40 . 


Maſters, nor, in the Caſe before us, is he whom 
we think we ovght to follow, upon Pain of 
eternal Damnation, leſs our Maſter, than he 
whom we obey upon the Fear of temporal De- 
ſtruction. And were the Right of controlling 
and regulating Doctrines once taken away, the 
more ſuperſtitious SubjeAs would be drawn 
into Rebellion by their own Fancies (F). What 
farther Power, the Sovereign hath, as to Sacred 
Matters under Chriſtian Governments, is a 
Point which we leave to be more diſtinctly 
{tated by Others (g). Nor are we here at leiſure, 
to diſcuſs the Opinion of Philo the Jew (h), 
whohaving ſhewn,that Moſes was a King, a Law- 

iver, a Prieſt, and a Prophet, adds, Since all theſe 
Offices are reducible to one and the ſame Head, they 
ought, by mutual Ties, to be united and encloſed 
one within the other ; and they are all requiſite 
in the ſame Perſon, ſo that he who wants any one 
of the four, ts to be hook'd on as a lame Ruler of 
an imper fe? Common-wealth. 


XII. This will be more clearly diſcern'd, if pe 


we examin thole ſeveral Divifions of the Sove- 


reignty, which might be propoſed. Let, there- 


fore, the Power of Peace and War be in the 
Prince ; the Power of making Laws and execu- 
ting Juſtice in the Senate; the Right of levy- 
ing Tribute, in an Aſſembly of the People. 
Here, if the King commands the Subjects to 
Arms, and they refule to obey his Orders, ei- 
ther the King wy compel them by Puniſh- 
ments, which he himſelf has a Right of in- 
flicting, or he qught to deliver them up to take 
their Tryal before the Senate. Now ſhould we 
admit the former of theſe, it doth not appear, 
how he, whom we ſuppoſe not to have the 
Power of putting the Laws in Execution, can 


nifh the Subjects before they are aQua 
lite, and brought under — Diſcipline 
If You fay, that, in this particular - Caſe, the 
King hath a Right to puniſh che diſobedient 
tho' not in others; You, at the ſame time vive 
Him the Privilege of oppreſling and grievin 
his People as he thinks tit, and ſo You 9 
the Rights of All beſide. For when he orders 
them to take up Arms, he'll puniſh them if the 
dare to refuſe ; and when he hath once ld 
them out on an Expedition, then the Nature of 
Military Diſcipline gives him the Power «f 
Life and Death over them: and nothing i; 
eaſie r than for a General to cut off an y Souldier 
who hath the Misfortune to fall under his Hz. 
tred or Diſpleaſure (i). On the other hand, 1 
the King muſt be obliged to have recourſe to 
the Senate for Juſtice, when any Perſons re. 
fuſe to liſt themſelves under his Command: 
in this Caſe, either the Senators. mult pio. 
nounce the Sentence of Condemnation, and 
give Orders for the Execution, barely by the 

ing's Commiſion and Authority; which is 
contrary to the Suppotition : or they mult judge 
whether the Act alledg'd be Criminal or not; 
and this Proceeding will certainly be vain and 
fruitleſs, unleſs the ſame Judges may likewiſe 
take upon them to examin, whether or no the 
War now engaged in by the Prince be for the 
Advantage of the Common-wealth : and thus 
the King's Right will, again, be deſtroys. 
We ſhall diſcover the ſame Inconveniences, if 
we compare the Right of the Prince with that 
of the People, under ſuch a Conſtitution, as 
we did before with that of the Senate. For 


as the Meaſures of War are now ſettled in molt 


Countries, Tacitus's Obſervation (+) holds 
true, that, Armies cannot be had without P, 
and Pay cannot be had without Taxes, If there- 
fore, the Prince have not a Power of compell- 
ing the Subjects, by virtue of his * 
Command, to bring in their Shares of the Put 

lick Contributions, his Right over the Affair 
of War, will be no more than a bare Powerof 
rſwading and adviſing the People, that, in 
ſuch or ſuch a particular — to engage 
in a War would be for the Advantage of the 
Common-wealth. On the other hand, if the 
people are not impower d to judge whether the 
War, towards which theſe Subſidies are levied, 
be for their Intereſt or not; then what have 
they to boaſt of, but the laborious and ſervile 


Office of Aſſeſſors and Collectors? Nor will 


things be in a better Poſture, ſhould we ſeps- 
rate the Branches of Sovereignty , according 
to any other Diviſion that could be invented 0 
So jult was that Remark of Aſinius Gallus, in 
Tacitus (m), that As a Government hath but ont 
Body, ſ it muſt be directed but by one Mind: 
( whether of a ſingle Perſon, or of a Council ot 


SO? 


1) Add Bodin. De Republ. J. 2. c. 1. with the 
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It) Comp, Hobbes iid. c Horn. J. . e. 11.5.3. (g) See eſſ 
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mbly.) This may be well illuſtrated by the 
— f the —.— Soul, to which the 
Sovereign Authority in a State ſeems to bear 
{ome Reſemblance. Now ſhould we ſuppoſe 
the Potential Parts of the Rational Soul, the 
Underſtanding and the Will to exilt ſeparate] y, 
in two different Subjects or Suppo/itums, one of 
which ſhould have only the Faculty of the 
Underſtanding, the other only the Faculty of 
the Will; neither of theſe Suppoſitums could 
not be call'd a Man, nor could Human Actions 
be expected from either; whilſt one lay un- 
ative and immoveable, the other blind and in- 
ſenſible. To which purpoſe the Epigram in the 
Anthologia (n) ſeems proper to be applied: 


noed © A N, Oc. 

The Blind Man bears the Lame: what Fate denies 
The Wretched Pair, their mutual Help ſupplies ; 
One lends his Feet, the other lends his Eyes. 


Here the two unfortunate Perſons were able, 


in ſome ſort, to make up the Defects of Nature, 


ſo long as they agreed to afford their mutual 
Aſſiſtance. But ſhould this Agreement have 
been once broken, and a Quarrel have happen'd 
between them, each Party would have been 
alike at a loſs about their Way. In the ſame 
manner, ſhould any perſiſt in dividing the Parts 
of the Sovereignty, he will by no means com- 
poſe a regular State, but a diſorderly Body, the 
Members of which , holding theſe ſeparate 
Limbs of the Government, ſhall be kept toge- 
ther, not by any common Authority, but by 
bare Compact or Agreement. Now 1n ſuch a 
Society, ſome kind of Peace and Concord might 
be maintain d, ſo long as particular Perſons 
kindly conſpir'd in their Opinions, with re- 
gard to the Publick Good, and were each of 
them ready, voluntarily to perform what was 
requiſite towards this End. But ſhould any 
Diſſention ariſe, no means of redreſs would 
be left, but either to ſeek abroad for an Arbi- 
trator, or to decide the Controverſy by the 
Sword. - 

XIII. Tho' the Caſe be maniſeſtly thus, as 


we have repreſented it, yet there is no incon- 
ſiderable Number of Men, who ſtand up reſo- 


lutely for the Diviſion of the Sovereign Power, 
that hereby they may frame I know not what 
Mixtures of Common-wealths, which being 
rightly temper'd and qualified muſt needs, for- 
ſooth,produce the molt happy SyſtemofGovern- 
ment. They would gladly engage N to be 
of their Party, but without effect; he, in the 
place of his Works which they alledge (o), 
ſpeaking of a Mixture far different from any 
that can be applied to the parts of the Sove- 
reignty. Which makes it ſeem the more 
ſtrange that ſome Interpreters (and Mich. 
Piccart amongſt the reſt,) when they come to 
treat of this Mixture, put ſuch things together 
as, probably, never entred into the Philoſo- 


pher's Head. The Temperature, which He 
ſo much adviſeth and recommends, runs in the 
following manner; Thal the King ſhall have the 
Power of making War, of Coming Money, of engage- 
ing in Leagues, of conferring Publick Rewards : 
that the Senate ſhall poſſeſs ſuch Rights as demand 
Experience and Deliberation ; the framing and rhe 
executing of Laws, and the admtuiſtring of Bub. 
lick Juſtice : laſtly, that the Populacy ſhall 3 


ſuch Affairs, as their Knowledge chiefly direfts . 


them lo,; the Examimation of the Revenue, the 
Diviſion of Lands, the Creation of Magiſtrates, 
the Inſpection of Buildings , Fligb-ways, Aque- 
dutfts , Corn, and other Helps and Aſſiſtances of 
the State. In like manner, it would not argue 
any Diviſion in the Sovereignty, ſhould we, 
for inſtance, ſuppoſe, that the Senate had the 
Power of condemning, but the Prince, or the 
People of pardoning and acquitting. For here 
the Prince might, by his Prerogative, abſol ve 
any Perſon againſt whom the Judges had pro- 
nounced Sentence ; and conſequently the Jatter 
are only an inferior Court, whoſe Deciſions 
muſt borrow their Force and Ratification from 
the Authority of the former. Whence it ſuffi- 
ciently appears, that if in any State, the Judg- 
ment of Capital Cauſes belongs to the Senate, 
the King ſtil] retaining the Right of Grace or 
Pardon ; the Senate doth really hold, by De- 
putation from the King, this Power of prefi- 
ding in criminal Proceſſes, and of pronouncein 

Sentence as the Law directs; and this, as — 
for the baniſhing all Partiality from the Me- 
thods of Juſtice, as to divert the Odium from 
the King: yet ſo as that the Power of Life and 


Death are radically or originally inherent in 


the . Perfon. Some would frame a Divi- 
ſion in the Judiciary Power it ſelf; ſo that the 
Prince ſhould have the Power of Life and Death 
over Strangers only, but the People over the 
Natives. But now, if the People exerciſe this 
Power over the Natives, only as an inferior 
Court, then they do not in the leaſt intrench 
upon the Prerogative of the Prince. On the 
contrary , if they hold it originally and inde- 
ndently , then the King will have nothing 
eft him but an empty Title, and will only 
rform the Office of a Prætor peregrinus, a 
udge of Foreign Cauſes, As for what they 
add, about dividing the Right of Coinage, it is 
too impertinent to deſerve a Repetition. 
Arniſzus (p) is very large on this Point, and 
amongſt many accurate Remarks, juſtly re jects 
ſome ſpurious kind of Mixtures in Govern- 
ment. And, at laſt, the faireſt Model he could 
invent, was, that the King ſhould have the. 
Power of War and Peace, of levying Tribute, 
of Coining Money, of diſtributing Publick Re- 
wards ; that the Senate ſhonld be employ'd in 
judging Cauſes and 1n receiving Appeals, as 
likewiſe in the Reformation of Manners by 
ood Laws, and in exerciſing the Power of 
Life and Death : and, laſtly, that the People 


— 


(n) ti (e Poli. L V. c. 8,9. ( Rel Polit J. 1. c. 6. J. 1. 


Y ſhould 
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ſhould be allow d the Care of the Revenue, and 
the Creation of Magiſtrates. Of which Model 
a judgment may be form'd, by what we have 
before oblerv'd. | 
XIV. Grotius himſelf (7) hath attempted 
ſomewhat towards dividing the Parts of the So- 
vereignty. Where he is ſo far in the right, 
when he denies that any ſuch Partition of 
Power, between the Prince and the People can 
be made, as that the prime Compact ſhall be 
thus Joofly expreſs'd , /f tbe King govern well, 
then the People — obey ; if he govern il, then 
the People ſhall compel bim to his Duty Ob- 
ſerving, that certain Bounds and Limits ought 
rather to be allign'd to the Power of either 
Party ; ſuch as may eaſily be apprehended from 
the Difference of Places, Perſons and Affairs; 
but that the bare Good or Evil of an Action, 
conſiſting in the Application of fit Means to 
the publick Safety, which often admits of very 
great and obſcure Debates, cannot be a proper 
Bottom to ground a Partition upon; in regard 
to that extreme Confuſion which mult follow, 
whillt the King, on the one hand, would in— 
{iſt upon the Management of an Affair, alledg- 
ing that he order'd it well, and the People, on 
the other hand, would challenge the Direction 
of it, pretending that it had been ill managed 
before. His other Remark is no leſs true, that 
for a Prince to promiſe the People, by Oath, 
that he will perform, in ſuch a particular man- 
ner, things which belong to the Adminiſtra- 
tion of the Government, doth not argue a Par- 
tition of Power. But through all the reſt of 
his Diſcourſe he falls into the common Error. 
One way then, by which he thinks the Sove- 
reignty may be divided is, whena Partition ſhall 
be — by expreſs Agreement. A Precedent of 
this kind he alledgeth from the Roman State in 
the time of Probas, when the Senate confirm'd 
the Prince's Laws, heard Appeals, created Pro- 
conſuls, and ſupplied the Conſuls with Lieu- 
tenants. As if any Perſon could be ignorant, 
how that, amongſt the Emperours, thoſe who 
alfected ro ſeem more modeſt than others, 
exercisd the Sovereignty under the Mask 
and Diſguiſe of the ancient Common-wealth ; 
leaving to the Senate {ome inferior and petit 
Affairs, ſuch as had little Influence on the 
main Government; but reſerving ſtrictly to 
themſelves the chief Force and Command, 
which conliſted, for the moſt part, in the 
Souldiery. Another Project of dividing the 
Sovereignty, he expreſſeth in this manner; 
1f the People, being as yet Free, ſhall require 
thus much of him whom they chuſe to be their 
Ang ; and ſhall lay it npon bim afler the mauner 
of a ſtanding Rule or Command. Now here, tis 
not caſy to, apprehend what kind of thing a 
ſtanding Command is, when _— to continue 
after that the Party hath loſt the Power of 
commanding. For every Command preſuppo- 
ſech a compulſive Forec, to be exerted fo often 


as the Command ſhall be tranſyreſs'd. Where 
fore the People who appoint themſelves a Kin 
on ſuch Terms, ſhall either keep this com 
pulſive Power over him, or they ſhall not kes 
it. If the former, the King is only ſo in Name. 
the Force aud Efficacy of the Government ic. 
ſiding in the People. If the latter, the Con. 
mand will be inſignificant. He ought the, 
fore to have ſaid, that a People, as yet contins. 
ing in a State of Liberty, may oblige the fy, 
ture King to follow certain Rules in the Dil. 
charge of the Government. But that ſuch z 
Compact doth not imply or infer a Diviſion of 
the Sovereign Power, we ſhall hereafter male 
appear. His laſt Inſtance of divided Sort. 
reignty is, hen in conferring the Government 
ſome Clauſe was added, importing that the Fins 
enight be compeld or puniſh d, upon Default. Bu 
indeed, the Sovereignty can by no means be 
ſaid to be divided, but the People really poſſeſ 
it entire, only allowing the King, under 2 
great and ſpecious Title, the Office of an ex. 
traordinary Magiſtrate; in caſe the People have 
a Right, on any account, to compel or to puniſh 
their Prince. For Puniſhment ever proceeds 
from a Superior, conſider d in that Capacity. 
And as for Compulſion, this may be uſed two 
ways, either Morally or Phyſically ; that is, 
either by way of Authority and Command, or 
by way of Force and Violence. Authority 
over an Zqual, as ſuch, is impoſſible. There- 
fore when Grotius argues, that the People, at 
leaſt, are equal to the Prince, becauſe in ſome 
particular Cafes they may compel him; he 
mult at the ſame time « Fo „ that neither 
Prince nor People have Authority or Sove- 
reignty over the other: which is repugnant to 
the Nature of a Civil State. The other kind 
of Compulſion, that by Arms and Hoſtile Vio- 
lence, takes place between Equals, or ſuch are 
not properly ſubje& one to the other. And of 
this Compulſion muſt we underſtand the Caſe 
urged by Grotrus ; That a Creditor hath naturally 
a Right of compelling his Debtor. For certainly 
he hath no ſuch Natural Right, by way of Com- 
mand or Sovereignty inherent in his Perſon: 
for then it muſt neceſſarily follow, that every 
one who commenceth a Debtor, muſt fall under 
yeftion to his Creditor. But ſtill the Cre- 
ditor hath the full Privilege of compelling his 
Debtor to Payment, either by the Aſſiſtance of 
the Judge, (ſuch as cannot be had between 
Prince and People ;) or elle, if he live in 2 
Condition of natural Liberty, by Hoſtile Force. 
If, then, we would aflign this kex of com- 
pelling to the People, we muſt withal allov, 


that both Prince and People live in a State o 


Natural Freedom; that is, that the Civil Go- 
vernment is utterly diſſolvd. To conclude, 
we readily acknowledge the Truth of CoA; 
Obſervation, that, Ju Cuil Inſtitutions, there 
is nothing abſolutely free from all [nconvenience 
and that therefore we ong ht not, on account ©, 
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ſnconveniences attending a divided Power, 10 
— poſſible : in as much as every Right 
is to be ur d not by the Opinion of one or two 
particalar Perſons , but by the Will of him from 


whom the Right proceeds. But then it muſt be 


nted us in requital, that if any pleaſe them. 

elves with framing ſuch a Partition, they will 

hereby conſtitute, not a regular State, but an 
ill. jointed and diſtemper'd Body. 


— 


An Ar. 


V. 5 


Of the Forms of Common-wealths. 


HE Sovereign Authority, beſides that it 
inheres in each State as 1n a Common or 
General Subject; ſo, farther, according as it re- 
ſide's either in one Perſon, or in a Council (con- 
fiſting of ſome, or of all the Members,) as in a 
proper or particular Subject, it produceth diffe- 
rent Forms of Common-wealths. And here, 
e're we proceed to enquire into this Variety, 
we take it for granted, that we may have free 
leave to retain the Word Form, when we 
would expreſs that Conſtitution or Model of 
State, which ariſeth from the Difference of 
the SubjeZ, in which the Supreme Power is 
primarily and originally ſeated. That the 
actual Adminiſtration of the Government re- 
cedes, in many Caſes, from the particular 
Form, is a thing 2 known: as in De- 
mcracy, for inſtance, fome Affairs are managed 
in the way of Monarchy, others in the way of. 
Polyarchy ; according as Buſineſs is committed 
to the Care of one Perſon, or to ſuch a Num- 
ber of Commiſſioners. And becauſe it is a 
Matter of — Conſequence, whether the 
power any Perſon exerciſeth be his own, or 
whether it be Another's, of which he may at 
any time be deprived, holding it only by a pre- 
carious Title; therefore tis great want of Ac- 
curacy in a certain Author to affirm, that When 
4 King ſuffers himſelf to be lead by the Noſe, 
aby ſome few Counſellors, who abuſe the Eaſi- 
*nels of his Temper, or a People by ſome pow- 
*erful Demagogue; or when, in a ruling Se- 
* nate, one Member leads the reſt, by his Wiſ- 
dom or Eloquence, or over-awes them, by his 
Intereſt and Strength; a Poſyarchy is really 
introduced in the firſt of theſe Caſes, and a 
Monarc 
*firlt Caſe there is nothing but an empty Name, 
"and outward Semblance of Monarchy, in the 
"ſecond of Democracy,in the third of Polyarchy 
or Ariſtocracy. Thus alſo, no intelligent Per- 
fon will imagin the Form of a Common-wealth 
to be changed, upon a Change either in the 
Perſons or in the Number of Miniſters ; no 
more than he will think, that when a new Suc- 
cellor baniſheth from his Councils and Pre- 
lence one who was chief Miniſter under the 


former Prince, and had the Management of all oy ariſi 
1 in which the Supreme Power reſides; which 


Aﬀtairs, an Inter. muſt hereupon enſue. 
The Capacity and Inclinations of him or them, 
who, either by their own Right, or by Dele- 
cy from Others, exerciſe the Sovereign 

ower, do indeed affect and vary their Admi- 


in the two latter: and that in the 


niſtration, but do by no means touch the Form 
of Government. In the ſame manner, ſuppo- 
ſing the chief Authority to be exercis'd well in 
one Place and ill in another; yet a new Model 
of State doth by no means reſult from the diffe- 
rent Exerciſe of the ſame Power. 
as a Perſon in ſound Health doth not differ in 
Specie from one that is ſick, and as the unna- 
tural Diſtortion of the Body doth not produce 
Men of a new Kind; ſo neither do the Vices of 
thoſe who command, or of thoſe who obey, 
nor the Corruption of Laws, make the leaſt Step 
towards conſtituting another Species of a Com- 


mon- wealth. 


II. It may be uſeful farther to obſerve, that 


moſt Authors, who have treated of Civil Know- - 
ledge, have employ'd themſelves in explaining 


the regular Forms of Government ; as for the 


irregular Forms, many have not ſo much as 
thought of them, ſome few have very lightly 
touch d upon them. Hence it came to paſs, that 


if they happen'd to meet with a Civil Boay, 


which did not exactly come up to one of thoſe 


uſually term'd Simple Forms, they had ſcarce 
any Word left to expreſs it by , beſides the 


Name of a Mixt Government. But now, not 
to urge how very ill this Mixture is applied 


to ſome Common-wealths; it is weak to imagin, 
that beſides theſe three Regular Forms there 
are none other, which may be term'd /rregular. 
For all Men don't build their Houſes juſt ac- 
cording to that Model which the Rules of Ar- 
chitecture preſcribe. The Regularity of a 
State we conceive to conſiſt in this, that all 
and each of the Members ſeem to be govern'd, 
as 1t were, by one Soul : or that the Supreme 
Authority is exercis'd through all the parts 
of the State, by one Will, without Diviſion or 
Con vulſion. And hence the Nature of an /r- 
regular State, may without much Difficulty be 
collected. Farther, there are ſome Political 
Syltems, compoſed of ſeveral perfect States in 
Conjunction, which, with unskilful Judges, 
paſs for ſingle States; and theſe two may have 
their uſe in our Enquiries, concerning the 

ſeveral Forms of Common-wealths. | 
III. The Forms of a regular State are three 
from the proper or particular Sub- 


is either a ſingle Perſon; or a Council, Select, or 
General. For the Sovereignty is committed, 
either to one Man, or to a Council of ſeveral 
Men. And this Council is made up, either — 


1 2 


Wherefore, 


- a . 
We 
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all the Members, or of the ſmaller indeed, but 
the better and more ſelect Part. One Species 
or Form therefore is, when the Sovereignty is 
lodg'd in a Council, conſiſting of all the Mem- 
bers, and where every Member hath the Privi- 
lege of a Vote; and this is call'd a Democracy. 
Another is, when the Sovereignty reſides in a 
Council, compoſed of ſele& Members, term'd 
an Ariſtocracy. A third, when the Sovereignty 
is in the Hands of one Man; call'd a Monarc 
or a Kingdom. In the firſt the Sovereign 1s 
ſtyl'd a People, in the ſecond Optimates or Se- 
nators; and a Monarch in the third. Pindar (t) 
hath expreſs d all the three together: 


— When Choice or Fate 

Puts to the Reins a ſingle Maſter's Hand ; 
Or when 1h' impetuous Multitude command; 
Or when wiſe Patriots guard the thriving State. 


IV. In the firſt place, we will examin the 
Nature of a Democratical Government ; not 
that we think it to excel the other Forms, ei- 
ther in Dignity, or Splendor, or in real Uſe- 
fulneſs and Advantage (is); but becauſe in the 

reateſt part of the Wgrld it appears to have 

en the moſt ancient; and becauſe Reaſon 

ſhews 1t to be more probable, that many Me 
being in a Condition of Natural Freedom 
Equality, when they reſolv'd to join in one 
Body, ſhould at firſt be inclined to adminiſter 
their Common Affairs by their Common Judg- 
ment, and ſo to conſtitute a Democracy. Nor 
is it to be ſuppoſed that a Father ol a Family, 
as yet Free and Independent, who upon — 
ing the Inconveniences of a ſeparate Life, vo- 
luntarily join'd himſelf to thoſe of his own 
Condition, in order to the forming a Civil 
Community, ſhould, in a Moment, have fo far 
forgot his former State, under which he dif- 
pos d of all things, relating to his own Safety, 
meerly as he pleas'd; as to be willing to ſi 
mit himſelf immediately to a ſingle DireQor, 
with regard to the Common Intereſt, with 
which his own private Security had a neceſſary 
Connexion. But, at the Beginning, it ſeems 
rather to have been thought moſt equi 

that what belong d to All, ought to be manage 
by All; till, in Progreſs of time, moſt ed 
from this Model, either voluntarily, or by 
Neceſſity; whether this Neceſſity was brought 
upon them by ſome of their own Members, or 
by Strangers. What Plato (t) diſcourſeth 
concerning the A/henian Common. wealth ſeems 
to be of weight on this Subject; The Origi 
(lays he) of our Government (under which the 
chief Authority was in the People, and the 


Magiſtracies were confer'd on Perſons of the 
greateſt Ability and Merit, ) was zaken from 
the Equality of our Race. Other States there 
are, compoſed of different Bloods and of une 

Lines; the Conſequences of which are, dipre. 
por tionable Sovereignty , Tyrannical, or Olgæ. 
chical Sway. Under A Men live in ſuch a 
manner, as to eſteem themſelues partly Lords, aud 
partly Slaves to each other. But we and our 
Countrymen , being all born Brethren of the 


Same Mother, do not look upon our ſelves to ftand 


under ſo bard a Relation, as that of Lords and 
Slaves. But the Parity of our Deſcent incline; 


as to keep up the like Parity by our Laus; and 


to yield the Precedency to nothing, but to ſuperin 
Virtue and Wilhm, Now * 18 mani Ur 
molt Civil Communities aroſe, at firlt, from the 
Union of ſuch Families as were allied in Race 
and Blood (u]. Nor is this Judgment oppoſed 
by the Authority of ancient Story, which tho 
it makes frequent mention of Kings, yet at the 
ſame time informs us, that moſt of them vere 
ſuch, as had rather an Influence in perſwading, 
than any Power of commanding, So 7%, 
in the Entrance of his Work, deſcribes that 
kind of Government as the moſt primitive, 
which Ariflorle ſtyles an Heroica! Kingdom ; 
ſuch as is by no means inconfiſtent with a De- 
mocratical State. To the ſame purpoſe Tu- 
dides (x) obſerves , that The moſt ancient 
doms Fog Inheritance , and were cin. 
fined within ſettled Honours, and tied to cer. 


tain Terms and Conditions. Thus in molt Na. 
tions Liberty and popular Sway were at 
eſtabliſh'd; till, by Degrees, that vaſt Multitude 


of petit Common-wealths was reduced, chief 
by War and Violence, into ſome few great 
Empires. What Arifozle (y) urgeth for the 
Antiquity of Regal Government is as follows 
Wherefore Cities were at firſt under Kings, a ht 
Nations are at this day. For the Perſons who 


join d in forming theſe States, were themſelves 


before ander the ſame Government. The öne. 


reign Rule in Families being that which is kept 
in 


Kingdoms. Which laſt Words receive 4 
fair Illuſtratiou from the ſmart Saying 0! . 
curgus, who when a Perſon adviſed him to in. 
troduce a Democracy in the State, anſwered, 
Do Ton firſt eſtabliſh a Democracy in Tow 08 


Houſe (2). But really, Ariftorle's Argument 


doth not .conclude. The contrary might ra. 
ther be infer'd; that theſe ancient Fathers of 


Families, having been accuſtom'd before to beat 


Rule, ſhould be more inclined to a Democra- 
tical Form, under which they might {till enjoy 
the Privilege of giving their own Judgment 
upon Affairs, and might bear a part in the pub- 


—— 


is 
rates by che Auobertty of 2. few : that theſe who were i 


be Maſter; and jeter: he 5 , other 
. b Ne Propri 14155 tate, others no better 


fro! Philo Jud. De Mund Opificio , gives this Ceaſare of the Favourers of Polyrheiſm ; They who ant 1# 
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lick Adminiſtration. Nor do hey. ſettle the 
Point, who tell us, that © Paternal Government 
«was the moſt ancient amongſt Men; being at 
« firſt mild and gentle, till upon the Increaſe of 
(Families and of Vices together, it was 
<ſtrengthen'd with the Power of Life and 
«Death. That this Government was continued 
down through ſucceeding Families, in the 
(Perſons of the Firſt-Born, who, by a kind of 
(Natural Right, held both the Sacred Office 
and the Civil Authority. That, by this means, 
(the Heads of Families grew into ſo many 
petit Kings; the great Multitude of whom 
<diſcover'd in the Land of Canaan (a), ſeems 
(a plain Argument in the preſent Caſe. But 
indeed, as the Right of Primogeniture was 
not of ſo great Force and Efficacy, as to 
eſtabliſh Regal Dominion amongſt Brethren 
without their Conſent, and to oblige them to 
unite their Families to that of their Elder 
Brother's ; ſo beſides, theſe primitive Go- 
vernours, whom we find dignified with the 
Title of Kings, were commonly no more than 
Superior Magiſtrates in Popular Societies; tho' 
this Honour was molt frequently beſtow?d on 
the chief of the Race, when the reſpective 
Society was mm pers of Families, which had 
the ſame Original; yet ſo as that this Right of 
Birth and Seniority was not alwayz obſery'd. 

V. It ſeems needful , on the preſent _ 
ment, to bring the Opinions advanced by For. 
nut (b) under a particular Examination. He 
then, in relation to Ariſtocracies and Demo- 
eractes , which he comprizeth under the Ge- 
neral Name of Free States, paſſeth his Judg- 
ment to this purpoſe ; There may be ſuch an 
Eflabliſhment found out, as ſhall avoid the Con- 
fuſion of the promiſcuous Multitude , and 
attain fo 4 decent and agreeable Order, making 
Proviſion for the Common Safety by Pats and 
Covenants, without Subjection, and without 
the Loſs of that Liberty which is extinguiſh'd 
under « Monarchs Reign. Here we have al- 
molt as many Miſtakes as Words. That the 
Order, which may be obſerv'd in Free States, 
1s the only thing which ſhields off the Confu- 
fion of the promiſcuous Multitude: that Free 
States are held together barely by Compact and 
Covenant, without any Sovereign Command : 
that particular Perſons are not ſo ſtrictly ſub- 

Q to a Popular Aſſembly, or to a Council of 
enators, as to a Prince under a Monarchy : 
| that all the parts of Sovereignty are not fo 
fully exercis'd under the former Governments 
as under the latter: that the Power of Life 
and Death is leſs employ'd, with regard to pri- 
vate Men, by a People than by a Prince. What 
—— farther, that Certain Fathers of Fa. 

lies, Irump as yet in a — Condition, learnt 
from the — 5 — what Form of 
Covernment 10 introduce; 18 ſo far from appear- 
ing true, that in the firſt Union of Families 
Nations, moſt Communities ſeem rather to 


132 


ſhall of obeying, the 


have been of the Popular Form; till upon 
Diſcovery of the Inconveniences attending 
ſuch a Government, mY fell, ſooner or later, 
under the Command of a ſingle Sovereign; 
ſome by their own voluntary Act, ſome by 
Force and Compulſion. No leſs vain is that 
Remark; As Art endeavours to imitate Nature, 
but can never reach te equal or to excel it; ſo in 
theſe Artificial Forms of Government, the Na- 
ture of Kingdoms is, in ſome ſort, repreſented, 
as to the Influence which they have on the Com- 
mon Uſe and Benefit ; but the inward Force and 
Vrrtue of Dominion, with which Monarchies are 
endued , being the Work of Almighty GOD, 
was beyond the Power of Men to produce. Of 
the Origine of Majeſty or Sovereignty we have 
already treated; and why may not this as well 
agree to a Moral Compound Perſon, as to a 
ſingle Man? For ſurely tis no Contradiction 
to affirm, that the Senators, under an Ariſto- 
cracy, are all equal, as to their private and ſe- 
rate Capacities, and yet are each of them 
ſubje& to the Authority of the whole Council. 
And it requires no Depth of Parts to apprehend 
the Difference between All in general, and 
Each 1n particular; between the Aflembl of 
the People, in Democracies, and private Men, 
diſpers'd according to their reſpective Habita- 
tions. Therefore tis but a trifling Argument 
which we find urged by this Author; Mere 
the Sovereignty is aſcribed to All, there either All 
do really poſſeſs it, or ſome few only. If All, 
then they will have none to be their _—_ ; be- 
cauſe to command and tg obey cannot belong to the 
ſame Perſon. If it be ſaid that the particular 
Men are Subjects, then All cannot be Governoars ; 
becauſe when eee Perſon is in a Condition 
altitude, which they compoſe, 
muſt likewiſe ſtand under the ſame Engagement. 
For Obedience is the only thi * „ in this 
Caſe, the private Members confer on the Common 
Body. Certainly in Moral Compound Bodies, 
ſomewhat may be attributed to All in Con- 
junction, which we cannot aſlign, either to 
each Member taken a- part from the reſt, or 
to any one of thoſe Particulars : and conſe- 
quently the whole Society, is in reality, a Mo- 
ral Perſon, diſtin& from the ſeparate Members, 


to which ſuch a peculiar Will, ſuch Actions, 


and ſuch Rights may be appropriated, as private 
Men are not capable of poſſeſſing. Thoſe Scru- 
les likewiſe muſt ſoon vaniſh which are rais d 
rom this Conſideration, that in Popular Aſſem- 
blies the Majority always prevails. For this 
is one of the Moral Affections which attends 
the very Eſſence of a Compound Body, that 
the Conſent of the ome part of thoſe who 
make up the Conncil ſhall be deem'd the Con- 
ſent of All; in as much as no other means can 
be aſſign d, by which the Wills of many Natu- 
cal Perfons, when they happen exactly to con- 
ſpire, ſhould be brought to a Moral Union. 
Wherefore it cannot be pretended, that, in 


(4) id bann XU. & Judg. 1.7. (b) De Civitate, I. l. a. 11. 
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Ariſtocratical or Democratical States, the Sub- 
Je, in which the chief Authority reſides , 
is obſcure or uncertain, tho' it ſhould happen, 
that thoſe Individual Perſons, whoſe Voices 
upon one Occaſion compoſed a Majority, upon 
another ſhould prove to be of the weaker 
fide. For none of theſe Circumſtances take 
away that Unity of Will, which is to be attri- 
buted to the whole Body. In a Senate, if ſo 
many Members happen not to agree, as are re- 
| quired towards making a Majority, the Senate 
is preſumed to defign or to declare nothing, 
and therefore no Step is to be made in the new 
Affair. Which tho' it often turn to the Diſad- 


vantage of the State, yer doth not prove that 


the Senate 1s not inveſted with Sovereign Com- 
mand. Beſides, that other Allegation is falſe; 
True and proper Sovereignty cannot be aſcribed to 
a: Multitude, by reaſon that the Obedience which 
is neceſſary, upon ſuch a Suppoſition, muſe be here 
qawanting : ſince the Multitude cannot be bound 
always to keep the Reſolution which they once em- 
brac'd; and ſince the Obligations, ariſing from 
their Authority, doth not 2 them as taken All 

. Together in a General Body. For as it doth not 
deſtroy the Sovereignty of a King, that he may, 
when his Pleaſure alters, revoke a former De- 
cree, upon which Act the Obligation of the 
Subject to the ſaid Decree expires ; ſo what- 
ever Power the Common Aſſembly may have, 
as to the altering of their own Decrees ; yet, 
in the mean time, particular Perſons are no leſs 
engaged by them, than they would be by Re- 
gal Injunctions. If not, let thoſe who main- 
tain the contrary Opinion ſhew us, that 
Offenders againſt the Laws are not ſo liable to 
Puniſhment under Free States, as they are 
under Monarchies (c ). Tis no better than 
Trifling to 7 that If the Soverergnty be 
lode'd indruiſibly in the Hands of many tegel her, 
then each of thoſe many __ neceſſarily bold ſome 
Part of it, out of the Collection of which Parts 
the whole Sovereignty muſt at length be conſti- 
tuted. But at the ſame time till be likewiſe 
neceſſary that each of theſe Parts be Supreme : 
and thus in one State there will be more than one 
Supreme, which is abſurd. For, in Moral Con- 
ſide ration, there is no manner of Abſurdity 
in ſuppoſing, that thoſe particular Wills, 
which unite and conſpire to make up the 
Will of the Community, ſhould want ſome 


power or Quality which the General Will is 


poſſe ſs d of. So that tis no good Conſequence 
to ſay, the Sovereignty 1s the Supreme Ri ht; 
therefore each Mans holds a Part of it, which 
Part is likewiſe Supreme. We might with as 
much reaſon infer, that becauſe the Votes of 
particular Perſons, ſeparately and ſolitarily 
conſider d, are ineffectual towards the enacting 
of a Law, therefore many of them in Con- 
junction, are ſtill unable to perform this Work. 
Laſtly, he adds, that Since, in a Governing Se 
nate, there is no one (Member who may not , if 


. 


he offend againſt the State, be brought ty 

8 by his Brethern ; ut * 2 N 
caſe all the Senators ſhould prove guilty, the Puniſh. 
ing of them would belong to rhe People. But 
each «Member being thus puniſh'd and removed 
the Severeignty of the whole Council could u. 
where ſubſiſt. This Difficulty will admit of an 
eaſy Solution, if we firſt rightly explain what 
it is to offend againſt the State, He, then, 1 
properly ſaid to be thus guilty , who commit 
any thing tending to the Prejudice of the 
Publick, contrary to the Laws and Injundion, 
of the Sovereign. Wherefore the whole Body 
of Senators cannot offend againſt the State, yy. 
leſs they either violate thoſe Laws, the Obſer. 
vation of which was made the Condition of 
their holding the Sovereignty ; or turn pro. 
ſeſs d Enemies to the People 5 their Charge: 
upon which Suppoſitions, their Fate will be 


- the ſame as that of Kings in the like Caſes, 


What he farther vents in Prejudice of Free 
States is notorioufly falſe. As that, The Swe. 
reigniy, exercis'd by a Monarch, is quite adiffe. 
rent thing from that which appears in Free Gs. 
vernments, tho their Effects may be alike. Be. 
cauſe a Monarch, beſides that Perſonal Dignity 
and Splendor, of which no Man is capable in 
a Common-wealth , ig endued with Majeſty , 
which Free States may not aſſume. But now 
we look on®it as a certain Truth, that GOD 
may, with equal Juſtice, be ſtyl'd the Authorof 
Monarchies and of Free Common-wealths; and 
that the former are no leſs produced by Cove- 
nants than the latter ; from which Covenants 
the Sovereignty reſults in both Caſes; the im- 
mediate Cauſe of Obedience being in the 
People: that a Subject, conſider d under that 
Capacity, is obliged to the ſame Duties in 2 


Common. wealth and in a Kingdom; that his 


Obedience is no leſs ſtrictly required, and his 
Subjection is in no leſs Degree, under the one 
Form than under the other ; and that both Go- 
vernments have the ſame * of puniſhing 
Criminals. For who will believe , upon the 
bare Word of this Author, That, in a Kingdom, 
the Puniſhment of Offenders is grounded on 4 
Right over the Lives of the Subjetts , which 1s 
wanting in Free States and that therefore 
under rhe latter, the Trangreſſors of the Laws 
are puniſh'd as Enemies ; or only by the Right 


of War? 


VI. We may now enquire how a Democracy 
is erected, and what this Form of Government 
hath in it, peculiar from others. When, there- 
fore a Number of free Perſons aſſemble toge- 
ther, in order to enter upon a Covenant about 
uniting themſelves ig a Civil Body, this pre- 
parative Aſſembly /hath already ſome Ap- 
pearance of a racy: properly in chis 
reſpect; that eyery Man hath the dug, 
freely to deliyer his Opinion concerning the 
Common Affairs. Yet he who diſſents from 
the Vote of the Majority, ſhall not in che leaſt 
/ 
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(e) Add, Li 1 2. c. 3. 
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iged, by what they determine, till ſuch 
cory by a 5 of a ſecond Covenant, a Po- 
pular Form ſhall be actually confirm'd and 
eſtabliſh'd. Mr. Hobbes (d], for want of di- 
ſtinguiſhing theſe two Covenants, hath handled 
this Subject with great Confuſion. For we 
have formerly proved, that no Man can be ob- 
liged by the Plurality of Votes, before he hath 
iven 5 Conſent to ſuch a Form of Publick 
dminiſtration. Therefore what he aſſerts is 
falſe, that Ey their voluntary aſſembling of tbem. 
ſelves together, awe are to ſuppoſe, that they fland 
obliged to whatever the major Part ſhall reſolze. 
What he farther delivers, may, in the follow- 
ing manner, be more clearly explaind. When 
many Men upon a general Meeting, oblige 
themſelves by Compact, to unite —_— 
and Wealth ; either in'this very Meeting a De- 
cree is paſs d, for the introducing ſome par- 
ticular Form of Government or not. In caſe, 
no ſuch Decree about the Government be made, 
nor the Time and Place aſſign d for the holding 
another Aſſembly, then the preſent Meeting 1s 
reſumed to be void, and each Perſon continues 
in his Natural Condition of Liberty, as before. 
For a Number of Men cannot become one Body, 
unleſs they have agreed upon a Conſtant Me- 
thod of tranſacting Publick Buſineſs. If they 
break up without ſettling this Point, yet pre- 
fix a Time and Place, for conſidering and de- 
bating the Matter farther, in order to a final 
Reſolution ; we have then no more than the 
Rudi ments and firſt Principles of a State, which 
cannot yet be properly ſtyl'd a Democracy. For 
we cas” not preſently make uſe of this Name, 
when every Man hath a Right to give his Opi- 


nion, or when the Time and Place are pitch'd 


upon for another Congreſs ; in as much as this 
way of proceeding is common to all kinds of 
Societies and Conventions, at their firſt riſe 
and before they are fully eſtabliſh'd : but we 
are then to call it a Democratical Government, 
when the Right of ſettling Matters, relating 
to the publick Safety, is confer'd for ever on a 
General Aſſembly. wh 

VII. Towards compleating the Nature of a 
Democratical State, theſe Conditions ſeem eſpe- 
clally neceſſary. Firſt, that a certain Time 


and Place be aſſign'd, for holding thoſe Aſſem- 


blies in which the common Affairs are to be 
debated and determin'd. For as on the one 
lide, the private Buſineſs of particular Men 
will not ſuffer them always to attend the Pub- 


lick, ſo on the other ſide, if nothing be agreed 


upon as to the Time and Place, thoſe who be- 
long to the Society may either meet at different 
Times and Places; by which means Factions 
are neceſſarily introduced: or elſe not aſſemble 
at all; in which Caſe, they will not be a People, 
but a ſeatter d Multitude, to whom no Action, 
and no Right can be attributed as to one Com- 


* 


pound Perſon (e). Secondly , That the Vote 
of the Majority (hall paſs for the Vote of the 
whole Body: ſince, as the World goes, it fo 
very rarely happens, that a great Multitude of 
Men agree 1n their Judgment as to the ſame 
Matter, In the laſt place; fince ſome Affairs 
of the Common-wealth occur every Day, and 
are of inferior Moment; others are lels fre- 
quent, and affect the main Intereſt; and ſince 
it cannot be convenient, ſor the whole people 
to meet about ſettling the former Concerns, ei- 
ther in dayly Councils, or at Intervals of ſo 
little Diſtance, as to let nothing of this Na- 
ture eſcape their Examination; it is therefore 
neceſſary to appoint certain Magiſtrates, as Sub- 
ſtitutes or Delegates, who, by the Authority 
of the whole People, may diſpatch Buſineſs of 
every Day's Occurrence ; may, with mature 
Diligence, ſearch into more important Affairs, 
and 1n caſe any thing happens of greater Con- 
ſequence, may report it to the Popular Aſſem- 
bly ; and may likewiſe ſee the Decrees of the 
People put in execution: for a large Body of 
Men is almoſt utterly uſeleſs in reſpect of this 
laſt Service, as of many others. 

VIII. An Ariſtocracy is then conſtituted, 
when the Aſſembly, who by means of their 
firſt Covenant, united themſelves, as it were 
into the Rudiments of a State, do by Common 
Decree, entruſt the Supreme Adminiſtration in 
the Hands of a Council, conſiſting of ſome ſe- 
lect Members. Theſe Members, when they 
have been declared and defign'd by the faid - 
Aſſembly, either by their Names, or by ſome . 
other Mark of Diſtinction, and have alſo ac- 
cepted of their Defignation, are then ſuppoſed 
to enter upon the Sovereign Command. And 
here we may obſerve, that Mr. Hobbes is 
miſtaken when he draws the Origine of Ariſto- 
cracy from Democracy; if his meaning be, that 
all Governments of the former kind were 
Changes from the latter, which are ſu poſed to 
have been before complent] eſtabliſh d. For 
Experience proves and Reaſon does not deny, 
that Men might paſs on from the firſt prepara- 
tory Covenant, either to Ariſtocracy or to Mo- 
narchy, without taking Democracy in their 
way. Beſides, we have before made it appear, 


that Mr. Hobbes doth but play with an Argu- 


ment, when he tells us, That no Covenant can 
be tranſacted between the Senators and People, 
* becauſe the Government, being once confer d 
© on the former, the latter do no longer exiſt 
© after the manner of one Perſon. For to make 
Men capable of ſuſtaining Obligations towards 
others, *cis ſufficient that they ſtill continue 
Natural Perſons, tho' the Moral Perſonality, 


(4) De Cive, c.7. 5.5. 
bog 
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cheir newly received Head; yet this doth not 
diſſolve them into a looſe Multitude; in as 
much as being join'd to their Head, the Se- 
nate, they fin conſtitute one Perſon. Far- 
ther, what He infers in another place (J) is 
falſe; that As the People, under a Democracy, 
ſo the Court of Senators, under an Ariſtocracy , 
are free from all manner of Obligation. For 
ſhould we be never ſo willing to grant the An- 
recedent , upon Suppoſition, that the reſpect 
which All in general bear to each in particular, 
may perhaps ſeem inſufficient to found a mu- 
tual Obligation between them; yet it cannot 
hence be concluded, that neither is there any 
mutual Obligation betwixt Senators and People. 
As 'twould be no Conſequence to ſay, I do not 
any way ſtand obliged tomy ſelf, whilſtI manage 


my own Affairs in Perſon; therefore if I transfer 


the Care of them on Another, he likewiſe ſhall 
be exempt from all Obligation. One thing this 
Author rightly obſerves (g), that under an 


Ariſtocratical, as well as under a Democratical 


Form, unleſs certain Times and Places are ap- 
pointed for the Senators to meet, there will be 
no longer any ſuch thing as a Court, or a Com- 
pound Perſon, but a diſorderly independent 
Multitude, without Authority or Rule. In as 
much as the Wills of the particular Members, 
from the Combination of which we apprehend 
the Will of the Court to ſpring, cannot be 
known otherwiſe than by their aſſembling to- 
gether for this purpoſe. For to take the Se- 
nators Votes, by a diſtant Scrutiny ſent about 
in Writing, 1s a Method full of Inconvenience. 
Farther, it is no leſs neceſſary in an Ariſto- 
cracy than in a Democracy, that the times of 
meeting in a Council be not fix'd too far aſun- 
der, unleſs the Exerciſe of the Sovereign 
Power, at leaſt with regard to Buſineſs of day! 
Occurrence, be in the mean time entruſted wit 

| ſome one Magiſtrate , or with Commillioners , 
not many 1n Number. 

IX. Laſtly, A Monarchy is ſettled, when the 
Sovereign Authority is confer'd upon one Man. 
And that this 1s done by means of a Covenant 
intervening, we have already ſufficiently de- 
monſtrated, againſt the Opinion of Mr. Hobbes. 
Before we proceed farther, we cannot but take 
under examination the peſtilent Notion of a 
certain Anonymous Dutch Author in his Politi- 
cal Balance, which runs in the following man- 
ner. Since the Act of conferring the Sovereign 
© Power is always deſign'd for the more con- 
© venient Prevention and Removal of Evils, 
© whether proceeding from inward or from 
© outward Cauſes; it cannot be preſumed that 
© a Democratical Society ſhould ever have de- 
© voly'd this Authority on one Man and his 
© Heirs, by a perpetual Succeflion. For, in as 
much as their Hopes of a more commodious 
protection, under a fingle Governour, were 
* grounded purely on the Virtues which ap- 
© pear'd at firſt in the Perſon Elected; and 


ſince no one can be ignorant, that all Men are 
* changeable and mortal, and that, in a ſhort 
* time, either Age will render them unfit for 
Government, or, if they dye ſooner, they will 
leave, either no Ifſue, or ſuch as mult be you 

* and unexperienced ; or that, ſhould they ha 

© pen to leave Children grown to mature Year 
yet theſe may either not be more able to rule 
* than others, by any Natural Capacity; or 
may want Will and Inclination to defend 
* their Charge; we mult therefore by no means 
* ſuppoſe that a Popular Society ever intended 
to debar themſelves of the Privilege of chu. 
ſing a better Governour, in the room of one, 
© who is either weak or wicked. But that, 
when Perſons had thus got the Sovereignty 
into their Hands, it was eaſy for them, by 
drawing to their Aſſiſtance the greateſt part 
© of the People, eſpecially the Souldiery, fo to 
confirm their Power to themſelves and their 
© Polterity, as to be able ever to hold the Com- 
mand even againſt the Will of the Subjed, 
To which we reply; if itever entred into the 
Thoughts of a Society, to confer the chief 
Rule on a Perſon under this Condition, that 
whenſoever the People ſhould vote his Govern- 
ment not ſo effectual towards procuring the 
Common Safety, as their Democratical State was 
before, he ſhould be deprived of his Office; they 
did not, by ſuch an AR as this, conſtitute a Mo- 
narch, but only an extraordinary Magiſtrate , 
who was to depend upon the Breath of the 
Multitude , and therefore was not inyelted 
with the Supreme Authority. Belides, ſince 
tis evident, how little a State is the Gainer by 
frequent Changes in the Throne, Other Men 
rather than Other Manners ſtill ſucceeding ; 
and how great a Blow it muſt be to the pu 
lick to force a Prince from his Command, who 


| hath had Opportunity, in his publick Admi- 


niſtration, to ſtrengthen his private Intereſt; 
it is but a fair and eaſy Preſumption, that 4 
People ſhould be willing to truſt their Fortune 
once for all, by fixing the Government urreve- 
cably in a King: the Evils which naturally 
flow'd from their former uncertain, unſett! 

Condition, being much more to be dreaded, 
than any which a degenerate Monarch might 
create. Eſpecially, if we conſider how far 


the exorbitant Inclinations of ſuch a Prince 


may be limited and retrench'd by fundamen 
Laws. And, Iaſtly, tis by no means allowable 
to revoke all ſuch Acts, the Iſſue of which 
doth not exactly anſwer our Expectation: ſince 
Human Affairs muſt be always liable to Aci. 
dents, and ſince we can eſtabliſh nothing, but 
what will be attended at leaſt with ſome 10 
conveniences (3). 

A Monarchy differs from the two forme! 
Species of Government in this reſpect, that 
under them, before any Matter can be debat 
or determin'd, that is, before the Authorit] 
can be actually exercis'd, tis neceſſary that 


— — — 


(f) S. 9. (g) S. io. 


(h) Add Grot. J. 1. c. 3.8. 9 cet 
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certain Times and Places be aſſign d for this 


pu ſe: whereas in a Monarchy, (at leaſt if 
It be ſuch as we term Abſolute, Deliberations 
may be held and Reſolutions taken, at all 
places and Times (1). For a People, or a Se- 
nate, in as much as they do not compoſe one 
Natural Body, muſt wait an Opportunity of 
meeting together. But a Monarch, who 1s but 
one Perſon in Natural, as well as in Moral Ac- 
count, is always furniſh'd with an immediate 
Power of exerciling his Sovereign Command, 
thro' all Inſtances of Government. It is like- 
wiſe true what Mr. Hobbes obſerves on this 
Head, that in a People, or in aCourt of Senators, 
in caſe any Decree paſs which is contrary to the 
Law of Nature, the State it ſelf, or the Mora 
Perſon, is not affected with the Guilt, but thoſe 
Members only whoſe Votes concur'd in the 
Reſolution. For Sin regards only the Natural 
or Expreſs Will, not the Moral or Political 
Will, which 1s 123 Artificial. Otherwiſe 
they alſo, who iſliked the Proceeding, would 
be included in the Crime (). But in a Mo- 
narchy, if the Prince decree any thing which 
the Law of Nature forbids, the Prince him- 
ſelf is the Sinner ; becauſe, in his Perſon, the 
Civil or Political Will is the very ſame with 
the Natural. 9 

X. To theſe Regular Forms of Government, 
it hath been the Cuſtom, with moſt Authors, 
to add certain others, which they term Y7crous, 
Diſlemper'd, or Corrupt. Now here it is cer- 
tain, that in many Common-wealths, no leſs 
than in rf Men, we may obſerve a very 
plentiful Field of Corruptions and Diſeaſes; 
ſo that it may be look d on as ſome kind of Per- 


ſection to have the feweſt Failings. Of thoſe 


Diſeaſes, which infe& Civil Societies, ſome, we 
ſee, take their Riſe from the Wickedneſs of 

rticular Perſons, others from ſome Deſect in 
the publick Conſtitution. The former we may 

le the Yices of Men, the latter the Yices of 
the State, It may be proper to touch on ſome 
Inſtances of each kind, for Illuſtration and 
Diſtinction. Ina Monarchy, then, he Yices 
of Men or Perſonal Faults are as follow: if he, 
whom either the Chance of Blood, or the un- 
happy Suffrage of the People hath advanced to 
the Throne, be deſtitute of the Arts of Govern- 
ment, and very little or not at all affected 
with any. Care or Concern for the Common In- 
tereſt, which he r to the Ambition, or 
to the Ayarice of bad Miniſters; if he render 


himſelf terrible, by Paſſion or Cruelty, for- 
getting that he 1s a «Man himſelſ, or that he 
overns Oſen; if he take a delight in expo- 
lag the Common · wealth to unneceſſary Hazard 
or Danger; if he ſquander away what hath 
been gather'd to defray the Expences of the 
Publick , either in Luxury, or in unadviſed 
Grants and Bounties (/); it he heap up Mo- 
ney beyond the Bounds of Reaſon, firſt ſquee z d 
out of the Subject; if he be notoriouſly abulive, 
or unjuſt (); or guilty of any other Practice, 
which enters into the Character of a bad 
Prince (2). The ices of Men in an Ariſto- 
cracy, are: if, by Corruption and baſe Acts, Per- 
ſons, of no Honeſly or of no Ability, find 
an eaſy Admillion into the Senate, whilſt 
true Merit is excluded; it the Senators break 
into Parties and Factions amongſt themſelves; 
if they make it their Endeavour to enſlave 
the Commonalty to the Service of their pri- 
vate Intereſt, and to increaſe their own Eſtates 
at the Expence of the Publick. In a Demo- 
cracy, Perſonal Faults are ſuch as theſe; if 
Men, who really want Judgment, turbulently 
and importunately maintain their own Opinion; 
if extraordinary Virtue, yet ſuch as is not 
likely to prove too hard a Match for the Com- 
mon- wealth, be oppreſs'd and born down by 
Envy ; if through a Lightneſs and Incon- 
ſtancy of Humour, Laws are raſhly made 
and as raſhly repeal'd; and what was em- 
braced but now with Applauſe, is ſoon after 
diſliked and rejected without Reaſon; and if 
ſordid and worthleſs Perfons are entruſted with 
the Management of Affairs (o). Laſtly, ſuch 
Vices of Men as may affect any Species of Go- 
vernment, are; if the Perſons on whom the 
chief Adminiſtration lies, perform their Office 
negligently or diſhoneſtly ; and on the other 
hand, if the Subjects, who ought to reſt con- 


tented with the Glory of obeying, grow re- 


fractory and aſpire to command (). 

The Yices or Faults of a State , in general, 
are; when the Laws and Inſtitutions are not 
accommodated to the Nature of the People, 
or of the Place; or when they are ſo framed as 
to breed inward Diſtractions, or to provoke - 
the juſt Hatred of Forreigners; or when they 
render the Subjects incapable of performing 
ſuch Service as is neceſſary for the Preſerva- 
tion of the Common-wealth : as ſuppoſe the 
Conſtitution be ſuch, that Men, whillt they 
comply with it, cannot avoid finking into 


— — 


(1) Rerodian. I. 1, c. 6. tg, ruhe deu wor” £16 Barnes g. Where the Emperont is, there Rome is. 
r. 'Tis the laſt Defence of wicked Princes, to plunder ſome that they may be bountiful to others. 
er what Fb. leſtratus reports ( De Vit. Apollon. J. 3. c. 9 
or Privilege to the Heirs of rhe Crown ; That neglefiful Treatment may 
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( #) Such as Claud:en ſers down ( De Bello Gildon. ) 


Traxit — . 


Inſtat terribilis vivis, norientibur bærer, 
Virginibns raptor, thalamis obſc anus adulter. 
Nuls quiet: ovitur preda ceſſunte libido: 

Di vit. dies & nor metuenda maritis, 


ne Ora. X. He it but @ Lame Prince | 
( 0) In Platarch ( Dion) Popular kw, 
c. 29. abou: the cad, where he diſcourſeth i 


ingeniouſly on me Dieu of 2 Sta 


(k ) Had. Luke XXIII. 3 t. 


of th old Indians, that they allow no manner of 
ike the Nymphs and injur'd Matrons move, 

Or Brutal Rape, or foul adulr'rous Love. 

Sin never ſleeps ; new Spoils, new Lutts invite: 


4 Leſſon to them againſt unreaſonable Pride. 
Thoſe Heaps which boundleſs Avarice ſupply, | 5 
The Wealrhy fear the Day, tt.e Married dread the Night. 

but wnckilful in N Peace. 


Vainly he in viler Luxury; 
T = to All that live, and Heir to All that dye, 
or the Service of War, 
7 or to Tyrammy it felt. (p)] Add. 
te. 
| effe- 
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effeminate Weakneſs , or, on the other hand, 
cannot bear the eaſy unactive Condition of 
peace; or laſtly, when they conttadict ſome 
of the principal Maxims of Civil Doctrine; 
and the Miſchief will {till be the greater, if 
theſe Irregularities happen to wear the Diſ- 
guiſe of Religion ( 9). Ty 

XI. Tho' a ſound and a diſtemper'd Com- 
mon-wealth are vaſtly different from each 
other, yet we are not, on this account, to 
multiply the Forms of Government, and to 
— one or two Vicious Forms to each of 
thoſe which we term Good and Regular. For 
theſe Vices or Defects do neither change the 


Nature of the Authority it ſelf, nor the — | 


Subject in which it reſides. And thus far Mr. 
Hobbes (t) is in the right, when he denies, 
that Anarchy, oppoſed to Democracy, Oligarchy 
to Ariſtocracy , Tyranny to Monarchy are three 
other kinds of Common-wealths. 7 think, 


(ſays he,) no Man believes, that want of Govern- 


ment is any new kind of Government. But 
what he farther obſerves, tho' it may ſome- 
times hold good, yet is not univerſally true; 
© That, Anarchy, 1 and Tyranny are 
three Names impoſed by thoſe who, either 


© miſliked the Government, or the Governours. 


© Tt being uſual with Men to ſignify by Names, 


© not the things only, but at the ſame time 
© their own Affections, as their Love, Hatred, 
© or Anger, their Contempt, or Eſteem. For, 
as it happens in other Matters, that one Man 
loves what another violently abhors, ſo the 
ſame Form of Government, meets with the 
Approbation of ſome, and with the Averfion 
of others. And this, not only becauſe ſome 
Perſons reap a particular Advantage from ſuch, 
or ſuch a Species of Common-wealth ; but 
| likewiſe on account of peculiar Tempers and 
Inclinations (4). Men of haughty Spirits, and 
who diſlike the Equality of a Popular State, 
when they ſee all Men without Diſtindtion, 
giving their Votes in Publick Buſineſs, of 
whom the inferior Commonalty always make 
up the greater Number, call this an Ochlocracy, 
or, a State where the baſe Rabble ſit at the 
Helm, and where no Prerogative is allow d to 
ſuch extraordinary Merits, as they look on 
themſelves to be polleſs'd of. And yet this 
Name, as full of Contempt as it is, might, with 
Juſtice, be applied to ſuch a Government as we 
read of amongſt the Zphe/ians of Old: who 
when they n out of the City, 
gave this reaſon for their Proceeding ; Let no 
Man amongſt us excel bis Neighbours ; if be doth, 
let him find out another Seat, another 

People and whom Heraclitus, tor this Judgment, 
declared to be all worthy of Death (7). Again, 


— — 


if any Perſon is diſcontented that he hay 
not a place in the Senate, and at the ſame time 
thinks himſelf not in the lealt inferior to man 

of that Order; Envy and Contempt together 
prompt him to give them the Name of 3 ;\j.,, 
the Few; that is, ſome inconſiderable Mort q 
who having in no reſpect the Advantage o 
thoſe about them, do yet exerciſe Authorir 

over their _ or their Betters. And ; 
Man, under this Chagrine, hath commonly in 
his Mouth the Complaint which Ajax makes 
in the Poet '(#): 


— zr chase * Ne, Oe. 


Merit no longer finds a juſt Reward : 
Fly a Favourite, and Vice prefer d. 


People of a more lofty Genius, and thoſe, on 
the contrary, who are more mild and tragable 
both join in giving the Title of Lordi and 
Maſters to Forreign Princes, who govern with 
a ſtricter Hand: whereas tis well known, that 
when a Father treats a ſtubborn' Child with 
Severity, and one that is more ſubmiſſiye with 
Gentleneſs and Kindneſs, in both Inſtances he 
exerciſeth the very ſame Paternal Power. 
The like may be affirm'd of the Name of J. 
rant, which 1s now attended with an indelible 
Mark of Hatred and Deteſtation, from the 
Cuſtom of the Grecians, who thought the chief 
Happineſs of States to conſiſt in a Popular Li- 
berty. Lucian (x) himſelf paſſeth this Cen- 
ſure upon them: In general, ſays he, Peu, 
not conſidering whether the Perſon who bears 
Rule be Fuſt or Unjuſt , have an Abhorrence 10 
the bare Name of anny. Many of their 
Authors apply the ſame Word to any kind of 
Government in the Hands of a ſingle Perſon. 
Thus //chines (9) particularly ſays, There 
are three Political Forms in uſe in the World, 
Tyranny, Oligarchy and Democracy (2). Hence 
'tis worthy our remark what Maemon (z)- in 
Photius, reports of Dionyſius, the fourth Ty- 
rant of Feraclea ; having (ſays he) arrmne it 
a high pitch of Glory, be diſdain'd the Name of 
Tyrant, and aſſumed that of King: the latter 
being leſs odious and more honourable. Yet 
there is no one who doth not apprehend, that 
theſe invidious Titles are ſometimes affixd 
with ſufficient Juſtice, to diſtinguiſh the Go- 
vernment of Bad Princes or Senators from that 
of Good, the Fury of a turbulent and 1ncon- 
{tant Multitude from the wiſe Adminiſtration0 
a modeſt People. Ariſtotle's Decifion of tis 
Point, differs little from what hath been bete 
eſtabliſh'd; who terms Tyranny, Oligarchy 

Democracy ( for as to this latter Ward, he uſe 


— 


{ q Such was the Authority of the Prieſts amongſt the 
L the Kings — ware accountable, 
( 5 ) So that we cannot univerſally allow that of Ly 
an Ariſtecratical State; but 


ft ( Orar. 22.) No Man is more inclined 
every one endeaueurs ts eftabliſh that Form of 


People of Merve, ( mention'd by Died. Sic. 1.3. c. 6. & Srrabo l. i.) o 
(r) De Give, c. 7. 8. 2. N 


Nature either to @ Popular, 1 f 
which tends moſt to his particuls! 4 


| * ab Government , . but Al 
r Wich whom Iſecrates ( De Pace) joins his : No Man hath a Natural Affection for either of theſe States ; 
4 — 


ove that beſt in which they themſe 
( y ) Contra Ctcſiphone, ( 


elves meet with the greateſt Honour and Efteem. | 
(8 ) In Cicero, Tuſe. Quelt, . 5. * Laert. |. 9. Heraclit. Straby, l. 14. (u Te, Calaber. I. 5. 
2) 4 Cornel. Nep. Miltid. 6.8. (4 Of the 
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theGeneral Name of Poliiy for a ſound Popular 
Goverament, mesx{d'o5 Deviations or Degene- 
racies from a Kingdom, an Ariſtocracy and a 
Popular State (). And who will pretend that a 
bare Deviation is ſufficient to conſtitute a new 
25. As for. that Latitude of which the 
Wo "giHoc or Species is capable, we think it 
not conſiderable enough to afford any juſt Mat- 
ter of Diſpute (c). ö | 
XII. But when we meet with ſuch a Govern- 
ment, as we can neither bring under any of 
thoſe Forms which are ſound and regular, nor 
et explain how it differs from them, by the 
Notion of a Diſeaſe or Deviation, then 
the Learned are put upon à more laborious 
Enquiry. Moſt Authors judge it the ſhorteſt 
way of getting over this Difficulty, to call ſuch 
Governments Mixt States; as if they were the 
Reſult of the more regular Forms, allay'd and 
blended together. Ariſtotle is call d in by many 
to countenance this Project; and therefore it 
may be worth our while to examin his Opinion 
inthe Caſe. Firſt then, as for what he delivers, 
in the fourth Book of his Politicks „(d) con- 
cerning the ſeveral kinds of Democracy and 
Ariſtocracy, it bears no Reſemblance to the 
Mixture propoſed by our modern Deſigners. The 
chief thing he there inſiſts on, is the reckon- 
ing up of certain Conditions and Qualities, to 
be found in thoſe who are to be admitted into 
the Popular Aſſembly, or into the Ruling Se- 
nate. By which means, neither 1s the Sove- 
reignty it ſelf any way varied, nor are the 
Parts of it torn and wreſted from each other 
nor the State rent into two or more diſtin 
Bodies ; but the Forms of Government which 
he there mentions are only hereby {lightly di- 
verſified, according to their ſeveral Accidents, 
or circumſtantial Differences. Thus, altho' 
in the Definition of a Democracy , the chief 
Authority ſhould be ſaid to reſide in a General 
Council, or a Council made up of all the Mem- 
bers, and at the ſame time it be true, that Wo- 
men and Children have as much Intereſt as 
others in the Common Welfare; yet who will 
maintain that a new Form of Government is 
eſtabliſh'd, when the Women, the Children 
and Servants are excluded from the Publick 
Debates? Tho', in our Judgment, tis ſufficient 
for the conſtituting a Democracy, if thoſe Per- 
ſons are allow'd the Privilege of Votes, who 
by uniting together, firſt compoſed the State, 
and after them their Succeſſors, to whom their 
Places and Rights properly deſcended. But 
now 1t's manifeſt, that Civil States were origi- 
mal compoſed by Fathers of Families, who 
held the inferior Train, before mention d, under 
their Domeſtical Sway, and certainly did not 
intend to relinquiſh all Authority over them, 
or to ſet them on the level with themſelves. 
It was neceſſary therefore, that Perſons who 
- ere thus in Subjection, ſhould be debar'd from 


giving their Suffrage with their Lords. After 
the Democracy was once ſettled, twas in the 
Power of the Members to receive others into 
the State or not; to give them a full or imper- 
fe& Right; to let them have the ſame Share 
with themſelves in the Adminiſtration, or ut- 
terly to exclude them from it. Whence it 
may happen, that in free Governments, many 
ſhall want the Privilege of a Voice, whilſt yet 

the Popular Eſtabliſhment continues as perfect 
as ever. On the other hand, tis poſſible indeed, 
that a State at firſt Democratical, may, by re- 
ceiving large Additions, and by ſhutting out 
all theſe new Comers from their Honours and 
their Councils, at length commence an Ariſto- 
cracy. In the ſame manner, the Species of 
Ariſtocratical Government will not be multi- 
plied, tho', in one place Virtue and Merit 
ſhould be a ſufficient Qualification for a Sena- 
tor; in another the Eſtate and Family ſhould 
be likewiſe conſider d. No more could it be ſaid, 
that there were ſo many ſeveral diſtin Forms 
of Democracy, if, under one State, every Free 
Deniſon had a Vote in the Aſſembly; under 
another, none but Men of ſuch Fortunes were 
admitted; under a third, ſome particular Pro- 
feſſion rendred Perſons incapable of this Ho- 
nour. Much leſs do any new Forms or Species 
(properly fo ) ariſe from the different 
Laws of Democraties,. relating to the Election 
of Magiſtrates ; whilſt in ſome places, for In- 
ſtance, all Perſons promiſcuouſly have a Right 
to bear theſe Employmencs ; in others, again, 
an Eſtate, to ſuch a Value, is made a neceſſary 
Condition. So, ſuppoſe, under one Govern- 
ment, the Rich were allow'd to abſent them- 
ſelves from the Publick Councils without Cen- 
ſure, the Poor not; or vice versa. And in- 
deed, this whole Matter is plain beyond Diſ- 


pute. What Judgments we ought to paſs on 


the Mixtures, ſuppoſed to be in the Common- 
wealths of Sparta and Crete, as deſcribed by 
Ariſtotle , we ſhall elſewhere diſcuſs. The 
Athenian State, which Ariſtotle (e) and 7ſo- 
crates (f) deſcribe and commend, was in all 
reſpects truly Popular. Polybins's Opinion (g). 
concerning the mixt Government in the Ko- 
man Common-wealth, comes under our Exami- 
nation in another place. . 

XIII. As for the Moderns, ſome of them 
have invented many kinds of mixt States; yet 
ſo as that, upon the whole, rejecting the 
greateſt part ef them as inconvenient, they 
applaud two ways, as eſpecially proper and 
uſeful. The firſt is, when the parts of the 
Sovereignty reſide ſeparately and 3 
dently in different Perſons, or Bodies of the 
ſame Common - wealth, ſo that each Perſon 
or Body hold their reſpecti ve Part, by their 
own proper Right, and adminiſter it CO 
to their own Judgment, whalſt in reſpe& o 
the other parts they are altogether in the Na- 


(b) NA. pott. I. 3. c. 7, 
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ture of Zubjects. Much after this manner, 
was the Diſpoſal of the Kingdom of Numidia, 
by Scipio, after Maſiniſ/a's Death; his three legi- 
timate Sons being all allow'd to bear the Regal 
Title and Dignity ; but with this Difference, 
that the Elder Brother Micipſa ſhould keep his 
Court at Cirtha, the ordinary Seat of the Kings; 
that Gulaſ/a, the next to him, ſhould have the 
chief Command of War and Peace; and that 
the Youngeſt, Manaſtabales, ſhould preſide in 
Judicial Affairs (5). The other way which 
they propoſe 1s, when the — Authority 
inheres indiviſibly in many together, yet ſo as 
that neither the moſt conſiderable Majority, 
without ſome few diſſenting Members, nor 1n- 
deed All the reit, when any one of the Num- 
ber ſtands out, can act to any purpoſe, or exer- 
eiſe any part of the Supreme Power. And 
this again 1s ſubdivided into two Models, ei- 
ther that all the Members ſhall have equal 
Power ; or that ſome one or two of the Number 
ſhall be inveſted with certain — 
Rights and Prerogati ves, which they may uſe 
without the Aſſiſtance of their Brethren. They 
proceed to alledge many Authorities from the 
Ancients, where mention is made of Mix? 
Common-wealths ; with regard to which Au- 
thorities we have already obſerv*d, that what 
is deliver d in them, concerning the Mixture 
of Governments, doth not in the leaſt belon 
to the Diviſion of the Sovereign Power amon ſ 
. ſeveral Perſons or Councils; but either to the 
ſettling the due Qualifications of thoſe Per- 
ſons of whom the governing Council is to be 
compoſed, or to the joining together of ſeveral 
Inſtitutions, drawn from different States. 
Beſides , we are of Opinion, that ſome Ex- 
amples of theſe Mixtures, might receive a con- 
venient Explication, by diſtinguiſhing between 
the Sovereignty it ſelf and the manner of ad- 
miniſtring it. So that we may affirm thoſe States 
to have mingled, as it were, ſomewhat of 
others in their Compoſition, in which the Me- 
thod of Adminiſtration ſeems to have been 
borrow'd from another Form: as ſuppoſe, for 
Inſtance, in a Popular State, the main Buſineſs 
ſhould be diſpatch d by ſome one principal 
Officer, or by a Senate; or if under an Ari 
cracy , one Magiſtrate ſhould be inveſted with 
extraordinary Authority, or the People con- 
ſulted, in many important Affairs; or if, in 


a Kingdom, the Difficulties of publick Buſineſs 


ſhould be refer'd to the Debates of a Senate or 
of a Popular Aſſembly. And if this come not 
up to a full Solution of the Paſſages cited from 
Antiquity, the Point will be throughly clear'd 
from what follows. We have above demon- 
ſtrated, that in order to compleating the 
Eſſence of a juſt and regular State, ſuch an 
- Union is required as ſhall make all things, 
which belong to the Government of it, ſeem 
to proceed from one Soul. Now hence it is 
manifeſt, that the former way of Mixture con- 


ſtitutes ſuch a Body as is held together not þ 
the Bond of one Supreme Authority, but bare)? 
by Compact; and which therefore is 10 U 
rank'd, not amongſt the regular, but amo 
the —— States; being but weakly guarded 
againſt forreign Aſſaults, and very obnoxi 
to inward Diſorders and Convulſions. Ay 1, 
the other kind of Mixture propoſed, we think 
it ought to be conſider d, whether thoſe per. 
ſons, in whom the Sovereign Power is ſaid thu 
indiviſibly to reſide, do make up a ſtanding $e. 
nate, which is to guide and direct the whole 
State, as one laſting Body. If fo, the Forn 
will be Ariſtocratical; yet ſuch as muſt be ye 
unfit for the Diſpatch of Buſineſs, whilſt ſon: 
few, or but one, of a contrary Judgment, mj 
vacate the Reſolutions of all the reit. Again 
if thoſe particular Members, in other rel 
equal, do each of them hold ſome one inte. 
grant part of the Government, yet ſo as thut 
the Sovereign Acts cannot be exercis'd without 
the unanimous Conſent of the whole Number, 
then the State is Sematical, according tothe 
roper Notion of that Word ; yet ſuch as will 
ikewiſe have great Diſadvantages, 28 to the 
Managementof Affairs, by reaſon of this ve 
great and unneceſſary Streightneſs, If ſome 
one Perſon be endued with high Degrees of 
Authority, and ſeveral parts of the Supreme 
Power above others in the Council, then the 
State will be plainly Irregular, lying between 
ſuch a Monarchy as is over-awed by an afſu- 
ming Senate, and a S/tematical Form, And 
this Irregularity will in proportion be the 
greater, in caſe more than one are inveſted 
with theſe fignal Prerogatives above the relt 
XIV. For our part, as we envy no Man the 
Praiſe of his Conſtancy and Reſolution, who 
will on no account lay aſide the Term of a 
Mixt State, fo we think it the more commo- 
dious and eaſy Method, and the more expediti- 
ous for the Explication of certain Phenomena 
in particular Common-wealths , to call thoſe 
Governments Zrregu/ar, in which we can nei- 
ther diſcover any one of the rhree Regulat 
Forms, nor yet any proper Diſeaſe or Devi 
tion; and which at the ſame time cannot, with 
due Exactneſs, be rank'd amongſt the Hens. 
tical Models. Concerning which we may in 
general obſerve, that they differ from Regular 
States in this reſpect, that all things do not 
ſeem to proceed in them from one Soul and one 
Will, nor all and each of the Members tobe 
ruled by one Common Power. Again, they vat) 
from Syftematical Forms, becauſe they are not 
compoſed of ſeveral compleat and diſtinASutes. 
Laſtly, they do not fall in with Diſeaſes or De- 
vations, becauſe a diſtemper d State always 25. 
ars under Circumſtances of Ignominy, 2 
ath, as it were, ſomewhat of the Baſtard in i 
Countenance ; in as much as it proceeds, ei. 
ther from the ill Management of a 00d — 
w$ am: 


( Appian. in Lybic. 


regular Frame, or from incoherent 
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improper Inſtitutions. Whereas the Irregu 
— of a Government doth not only affect Its 


Frame after an intrinſick and ſecret manner, 


but being openly confirm'd, and, as it were, 
declar'd Legitimate, ſhews it ſelf in Publick 
without Shame or Guilt. Therefore the for- 
mer, or the Diſeaſe, cannot be _—_—_ to have 
entred into the Intention of thoſe who firſt 
founded the Common-wealth , ever appearing 
as a ſubſequent Vice or Defect: but the latter, 
the /rregalarity, owes, if not its Original, yet 
at leaſt its Confirmation, to the Will and Ap- 
probation of the firſt Authors. Ir is juſt the 
lame Difference, as may be obſerv'd between 
two Buildings, one of which is deſign'd ac- 
cording to the Rules of Architecture, but ei- 
ther the Materials are naught, or through the 
Negligence of the Inhabitant, the Roof gapes, 
the Walls ſhake, the Beams crack, the Foun- 
dation finks and gives way: 1n the other, ei- 
ther the Builder, at firſt, propoſed a Model not 
agreeable to the Common 2 or ſome great 
Fault, which afterwards happen d, hath been 
cured and made up after a ſtrange and unſeemly 
manner, Farther, ſome Irregularities appear d 
upon the firſt Settlement of a State, others 
crept in by ſilent Steps, and in long Progreſs 
of Time. For it might ſo happen, that the 
Authors, or the Reformers and new Modellers 
of a Common-wealth might not be able to in- 
troduce a regular Frame, either on account of 
Ignorance, or becauſe the preſent Poſture and 
Exigency of Aﬀairs would not ſuffer them to 
conlider of a more accurate Conſtitution (i). 
Sometimes too, Perſons, who have been the 
* Leaders and Aſſiſtants in winning a King- 
„ have beforehand contracted for ſuc 
Lordſhips, or fuch Privileges in it, as that 
they cannot be rank'd in the Number of true 
and proper Subjects. Again, many times, ei- 
ther chrough neglect of the Governours, or 
upon ſome other Occaſion, a Diſtemper ſeizeth 
a State, and having taken ſo deep root that it 
cannot be removed, without the Deſtruction of 
the Publick Frame, there remains no Cure for 
24, but this; to diveſt it, as it were of its Faul - 
tineſs and to vindicate it from Cenſure, by 
turning it into a ſolemn and legal Appoint- 
ment; by which means what was before term'd 
Uſurpation, Faction, or Contuwacy, ſhall, for 
the future, bear the Style of a juſt Right and 
Privilege, | 
XV. Theſe Irregular Forms of Government 
can neither be brought within any certain 
Number, nor divided into proper Kinds „ by 
reaſon of that great Variety, which either 
really occurs in Fact, or at leaſt may be framed 
in our Imagination. So that we have ſcarce 
any other means of diſcovering their Nature, 
but by gathering it from particular Inſtances, 
and the Illuſtrious Examples in Story. Such an 
Example we endeavour'd to exhibite in the To- 
mer Common-wealth : as the like hath been 


which the Major part cannot 


attempted in the German Empire by Severmas 
de Monzambano. At preſent, twill be ſuffi. 
cient to offer a Remark or two concerning the 
Irregularity, which ſome obſerve, in the Go- 
vernment of Tome, under the ancient Empe- 
rours : whilſt ſometimes the State appear d a 
Monſter with a double or triple Body, one 
Prince ruling the Eaſt, another the Weſt, or 
three dividing the World amongſt them ; ſome- 
times, again, with double or a triple Head , 
whilſt two or three of the Royal Family held 
the Sovereign Powgr, as Copartners, and go- 
vern'd in Common. Now as to the former of 
theſe Caſes, we may note, that whilſt two Em- 
perours preſided, one over the Eaſtern, the 
other over the Weſtern World, ſeparately and 
independently from each other, then there 
were really two diſtin& Kingdoms, which, ta- 
ken both together, {till retain'd ihe Name of 
the Roman Empire, out of which they had 
been compoſed. Belides which Agreement, as 
to their Original, the Reſemblance of Laws 
and Manners , the Natural Relation between 
the reſpective Sovereigns and between their 
Subjects, the ſtrict League and Alliance, which 
enſured their mutual Help and Support, all 
concur'd to make up ſome Appearance of Unity. 
But what Name we are to impoſe on that Form 
of Government , when two or three Royal 
Partners adminiſtred Affairs in ConjunRion, it 
is not eaſy to determine. Certainly u Per- 
ſons cannot make an Ariſtocracy. For ſinee 
each is inveſted with equal Power (upon which 
Suppoſition the Caſe before us proceeds, ) they 
cannot be united otherwiſe than 222 
and there could be no Expedient found out for 
the Diſpatch of Buſineſs, ſhould they happen 
to diſagree about any Propoſal, there being no 
third Perſon to turn the Scales. And tho the 
fame Incon venience may ſeem to attend any 
ruling Council or Collage, where the Members 
are E * even 3 * 1 fre- 
uently happen, that upon a Diviſion in Judg- 
N the Veen ſhall be equal. Beſide , 
this Caſe, it is not difficult to 1 ome 
one, out of fuch a Number, to the oppoſite 
Sentence: Or, if this can't be done, the next 
Expedient is to let that Opinion prevail, which 
declares againſt Innovation, and would have 
things continue in their preſent ſtate. Far- 
ther, neither can we, properly ſpeaking, affirm 
the united Government of three C:e/ars, * 
ing together, to have been Ariſlocratical. For 
this Royal Triumvirate did not compoſe ſuch a 
Collegiate Body, as was to determin State Affairs 
by the Phurality of Voices, or where two Mem- 
bers, agreeing in Opinion, might by their 
— = and Authority 2 the third 
who diſſented, to follow their Reſolution. Aud 
in all Cafes, a Council or Body of Men, in 
influence and 
draw over the reſt, ſeems to be held together, 
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rather by bare Compact, than by any Goyern- 
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went or Command. We may therefore ſay, 


as to the Queſtion before us, that the Sovereign 


Authority did truly and radically inhere in 
that Perſon alone, who aſſumed the other into 
a Partnerſhip with him; tho' both might ſeem 
equal as to the exterior Enſigns of Majeſty. 
Thus the Hiſtorian tells us of Lacins Yeras , 
that Fe lived not as a Free and Sovereign Prince, 
but under Marcus, inveſted with the like [mpertal 
Authority, Nor was it eaſy to ſuſpect, that any 
Man would be guilty of ſo notorious Ingra- 
titude, as to oppoſe the Will of his Patron, to 
whom he owed his Promotion and Honour. 
To which we may add this Conſideration, that 
for the moſt part the Perſons thus ſharing the 
Government, were either Father and Son, Fa- 
ther. in- Law and Son- in- Law, or two Brothers; 
ſo that the Party admitted as a ſecond in the 
Dignity, might be tarther reſtrain'd by the 
Ties of Blood or the Alliance of Marriage, 
from abuſing the Power which had been given 
him, to the Prejudice of the Donour. Whence 
it appears, that this Practice of aſſuming a 
Collegue was not any Partition of the Sove- 
reignty, but as it were the Deſignation of a 
Vicar General and an Heir Apparent, who was 
immediately receiv'd into the Bufineſs of State, 
and join'd with the other in the Adminiſtra- 
tion; being likewiſe inveſted with the moſt 
ſhining Ornaments and the richeſt Trappings 
of Greatneſs. Now that which put the Em- 
rours upon this Method, was the inconſtant 
— of the Souldiery; who, on frequent 
Occaſions, took a Pride in complimentin 
their Leaders with the Imperial Title ( 31 
this Fxplication will not ſatisfy ſome Men, or 
if it ſeems not applicable to every particular 
Inſtance which we find upon Record; we have 
no way left but to affirm, that the Government 
then commenced Trregular, when more Perſons 
than one held the Monarchy, (if it might {till de- 
ſerve that Name, ) in Con junction; and yet were 


engaged to each other only by Com 

Faction. Amongſt whom if Lay Diſs 
Hatred ſhould chance to ariſe, the Conſequence 
could be nothing leſs than mutual Suſpicions, 
Plots, and Deſigns, and, in the final iſſue, 3 
Civil War (J). Such an Irregularity the Be. 
man State was evidenily ſenſible of, whilſt Be. 
mulus and Talius ſat as Partners in the Throne 
(n). In General, we may apply to all thele 
Polyarchical Governments, what Solyman the 
Twk oblerv'd in the German Empire; that it 


might be well compared to a Lute, which coſt, - 


a great deal of Labour and Skill to put it in 
Tune, and is very ealiiy put as far out 4 
ever (#). | 

XVI. When ſeveral States are, by ſome ſpe. 


cial Bond, fo cloſely united, as that they ſecm 


to compoſe one Body, and yet retain each of 
them the Sovereign Command in their re. 
ſpective Dominions ; theſe we term Syſtems of 
States. Whence it is, in the firſt place, evi. 
dent, that when a State is compoſed of ever] 
ſubordinate Bodies, we muſt not,on this accoun 

preſently give it the Name of Syſtem : tho Mr. 
Hobbes 1s ory d thus to ſtyle it, and to com. 
pare the ſaid Parts with the Muſcles in the 
Body Natural. No more are we to apply this 
Term, in general, to all thoſe larger States, 
which have vaſtly increaſed their Dominions 
by ſwallowing up their little Neighbours, and 
by reducing them into the ſame Body with 
themſelves. Which we may obſerve to be 
done chiefly in the following Methods. Firſt, 
when the Victor either removes the Van- 
quiſh'd into his own Territories, or however 
gives them the ſame Privileges with his former 
Subjects. Secondly, when the conqui d 
Nation is left to poſſeſs its ancient Scat, but 
utterly loſing the Sovereignty which it held 
before, is rendred purely the Subject of the 
Conquering People. In both Caſes, the State 
thus ſubdued loſeth its Name; but in the 


thority. ) Lucan. 1. 1 X 
Nulla fides regni ſociis ; emmiſque poteſtas To truſt a Partner's Rule impairs our own : 
| Impatiens confortit er. — And Empire hates a Conſort in the Throne. 
Statins, Theb. 1. | 
* Socii que comes diſcordia regnis. 
| How'ere the Crown is ſbar 
Diſcerd's a Partner. * 


(m) Vid. Plutarch. Romul. Add. 


» MAdd.Eryc Putean, Hiſt 
Procepius relates a like Caſe ; ( Hiſt. Goth. |, 1.) The Goths (ſays he) a Odoacer's rm came to this Agreement, that ['u- 
derich and Odoacer _ reign in the City Ravenna with equal Power. And for ſometime the Compact was 5 . but 


of Euripides ( Andremach. 
0 | Two Tyrant can no more be born than ons, 
Bur preſs the Subictts with a double Load; 
3 Till Diſcord and Sedition work their Fate. 
Plin, ( Paneg. 
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one cal. , the other Chua; yet ſo as that the former barely en the Title the latter really holding the Command: 
Bucs hath the Power of of Dodtor, and receives the Oaths of the , when they renew their yearly Alle 
giance ; as to other he his time in an old Palace, — — Itiner. par. 2. c C 


) ſmall Difference there is between laying down th: Imperial Honour 1 + with Ancther ones 
Fhat. the latter is the more difficult and dangerem ? Add. Herudian. J. 4. c. 1. &c. WI 5 
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'd are made equal to the 


former, the Co 
_ e latter, they are put under 


ueror; in 


an inferior Condition, being reduced into the po 


Form of a Province. Tho it often happens, 
that the Vanquiſh'd are partly left in Poſſeſſion 
of their ancient Laws or Privileges, how diffe- 
rent ſoever from the Manners and Inſtitutions 
of the conquering State * ). For in order to 
preſerving the Unity of a Common-wealth , 
tis not required, that all its Integrant Parts 


ſhall uſe the ſame poſitive Ordinances, or ſhall 


ſtand _ upon the ſame Bottom ; but 'tis 
enough , 1 hey depend upon one Govern- 
ment. And it's frequently the Art and Policy 
of a Conquerour , to make no Alterations in 
the Cuſtoms of thoſe who are fallen under his 
Dominion: or, at leaſt toaccommodate himſelf to 
them for ſuch a time as he thinks convenient. 
ln relation to the Government of Provinces, 
we are to examin what Mr. Hobbes delivers on 
that Subject (). Whereas, ſays he, Herelo- 
fore the Roman People govern'd the Land of Ju- 
dza ( for Example,) by a Preſident ; yet was not 
Judza therefore a Democracy ; becauſe they were 
wot govern'd by an Aſſembly into which any of 
them had Right to enter ; nor F an Ariſtocracy, 
becauſe they were not govern'd by an Aſſembly, 
into which any Man could enter by their 
but they were govern'd by one Perſon : which tho' 
as to the People of Rome, it was an Afjembly 0 
the People, or a Democracy, yet as to the Peg 
of” Tudza, which had no Right at all of partici- 
ting in the Government, was a« Monarch. For 
tho, where the People are govern'd by an Aſſem- 
bh, 24. 5p themſelves wy, their own Num- 
ber , the Government is call d a Democr 
Ariflocracy ; yet when they are govern'd by an 
Aſſembly , not of their own chooſing, 'tis a «Mo- 
narchy ; not of one «Man over another Man, but 
of one People over another People. So that Mr. 
obbes ſeems to look on thoſe Provinces which 
are dependent on ſome Ariſtocratical or Demo- 
cratical State, as ſo many diſtinct Monarchies. 
Now tho' we eaſily allow, that tis the more 
uſual Praftice to govern Provinces by one Man, 
than by an Aſſembly conſiſting of many, as the 
ſame Author ſhews at large (9); yet we think 
it needleſs to enquire what 4. of Govern- 
ment is eſtabliſh'd over a dependent People. 
For Provinces have loſt the Nature of States, 
and are made the Appendages of other States, 
having no kind of Sovereign Authority in 
themſelves, Whether therefore ſuch a Pro- 
vance 1s govern'd by a Preſident, or by an 
IN is an indifferent Point, which doth 
not in the leaſt affect the proper Sovereignty; 
in as much as both He and I hey bear only a ſub- 
ordinate or delegated Power. So that the So- 
vereignty, exercis'd over theſe additional Do- 
minions, is exactly of a Piece with that of the 
main State, and cannot, without Impropriety, 
obtain the diſtinct Name of a Monarchy or an 
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efFion : 


or . 


Ariſtocracy; which are Terms belonging to 
true and independent States, ſuch as really 
ſſeſs a Supreme Government of their own. 
XVII. Of Stems properly fo call'd, theſe 
two kinds do eſpecially fall under Notice: o 
when two or more States are ſubject to one a 
the ſame King; the other, when two or more 
States are link'd together 1n one Body, by vir- 
tue of ſome League or Alliance. In regard to 
Syftems of the former kind, tis obſervable ; that 
it implies no Contradiction in Moral Bodies, to 
have but one Head over ſeve ral of them together, 
and conſequent'y to have one Perſon the Head 
of many diſtin Bodies; which, in Nature, 
would bear ſo Monſtrous an Appearance. But 
becauſe the Union of theſe ems is founded 
either in the ſole Perſon of the Prince, or in 
his Family, hence it comes to paſs, that when 
the Perſon is deceas'd, or the Family extinct, 
the reſpeQive People recover their particular 
Right of ſettling their own Government, and 
are no longer obliged to make uſe of a Com- 
mon Head. Nay, during the Continuance of 
the ſaid Head, the States are really diſtinct 
from each other. The Cauſes whence ſuch 
Combinations ariſe are various; but the moſt 
frequent ſeem to be the Marriages of Princes, 
and the Right of Inheritance. For there are 
many States, in which the Crown deſcends to 
the Female Iſſue of the Royal Houſe, not only 
when the Male Line is utterly extinct, but 
when there is no Male Heir in a nearer or in 
an equal Degree. Now here if the Lady So- 
vereign happen to take another Sovereign for 
her Husband, the two Kingdoms will come to 
a Conjunction, if not in their Perſons, at leaſt 
in their Common Iſſue. For it is not neceſſary, 
that in a Match of this Nature, the princess 
ſhould put her ſelf, and her Dominions in Sub- 
jection to the Prince. So likewiſe in one un · 
divided Kingdom, where the Hereditary Suc- 
ceſſion is eſtabliſn d, either according to the 
plain and direct, or the lineal Courſe, if one 
of the remote Heirs any way become Maſter of 
another Crown, and the Rule of Succeſſion 
(all the reſt failing who ſtood nearer,) call him 
to receive that of his own Country, the two 
Kingdoms will by this means. be united under 
his Reign, The Conſequence is the ſame, if 
a People chooſe for their King one who bears 
the ſame Character elſewhere, in Poſlefſion, or 
in Reverſion. Again, two or more Nations 
may engage by League to elect one Prince over 
both by joint Suffrages, and yet, as to other 
Matters, continue ſeparate Kingdoms, without 
tranſacting their Affairs in a Common Aﬀem- 
bly. ly, ſuch a Sem doth then ariſe, 
when a Prince, conſtituted by the free Con- 
ſent of the People, ſubdues by Arms another 
e, in his own Name, and at his own 
Hazard and Expence ; not in the Name, or at 
the Charges of the Stare over which he pre- 


(e) Hobbes Leviarb. c. 2. 6. (p) Leviath. c. 19. (4) Bid. c. 22. 
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ſides. For that this is no impoſſible Caſe, 
Crotius (r) hath ſufficiently made out, againſt 
the Opinion of Hotoman the Civilian (3). 

As for the Diſſolution of theſe Syſtems, tis 
mani feſt it mult happen, either upon the Death 
of the Prince, if the Union was founded in 
his Perſon only; or upon the Extinction of 
the Royal Family, in caſe the reſpective King- 
doms were all entail'd in the way of Inheri- 
tance. For then each ſeparate People recover 
their Right of conſtituting a new King, or of 
introducing what Form of Government they 
think fit, without conſulting the reſt ; they 
being ſuppoſed to have no other Bond of 
Union. It a Prince holds one Kingdom by 
Right of Inheritance, and another by free 


Election; upon his Deceaſe the Union between 


them will be broken, and the latter Kingdom 
ſhall have no Obligation to advance his Son to 
the Crown. 

But if this Union depend upon a League 
between the Kingdoms, tis no leſs manifeſt, 
that if the Agreement happen to be violated, 
eſpecially in the principal Articles, then the 
injured State may diſengage it ſelf from the 
other. Yet here we ought carefully to diſtin- 
guiſh between the Obligation by which par- 
ticular Kingdoms are tied to their belive 
Kings, and the Obligation by which the ſame 

Kingdoms are united among(t themſelves. A 
King once elected, and who hath receiv'd the 

Faaker and Allegiance of his People, may not 
afterwards be deſerted on account of any Miſ- 
behaviour, or any Action contrary to his En- 

agement, ſo long as he doth not profeſs open 
loltiliry towards the State. Unleſs perchance 
the Compact, between the Elected King and the 
People, had this conditional Clauſe expreſly 
annex'd to it, that the Obedience of the latter 
ſhould be due on no other account, but upon 
the former's performing all and each of the 
Articles ſettled betwixt them. On the con- 
trary, the Engagements, by which united 
Kingdoms are held together, may be renounced 
on — ſide, to the Prejudice of which the 
Laws of the Union have been violated, tho' 
the Injury be not very conſiderable; in cafe 
the other Kingdoms concur'd in the Action, or 
if it was undertaken for their Sake, or con- 
verted to their Uſe and Service. Wherefore 
upon the Deceaſe of the Common Prince, the 
injured State may diſclaim the Union, reſer- 


_ - ving a Right to proſecute the Authors or 


Abettors of the Fact, and to recover what is 
loſt by their means. If, by the Marriage of 
Hereditary Princes, ſeveral States are con- 
join'd, which obſerve a different Courſe and 
Order of Succeſſion, the Union will be diſſolv d, 
if ſuch a Caſe happen, as that the ſame Perſon 
proves incapable of ſucceeding to both Crowns 
according to the publick Laws. Let vs ſuppoſe 
two Kingdoms in ConjunQtion , one of which 
receives the Method of Lineal Deſcent by the 


to fa 


Father's ſide, the other by the Mother's. Here 
U 


it it ſo tall out, that the Common prince de 


ceaſe without Male Iſſue, the latter of th. 
two Kingdoms ſhall paſs to his Daughter, the 
former to the Heir Male in the next Degree 
But if an Union, at firſt contracted on the 0c. 
caſion of Marriage, ſhall be afterwards confirmo 
and turn d into a perpetual Eſtabliſhment, ly 
means, either of aſolemnLeaguepalling between 
all and each of the Kingdoms to this purpoſe, ot 
of a Decree made by the Common Sovereign 
with the Approbation of the reſpective States. 
then any Difference, which was before cb. 
ſerv'd in their way of Succeſſion, ſhall be un. 
derſtood to be actually taken off. And, for the 
future, ſuch a Method ſhall be follow'd, as j; 
expreſly ſpecified in the League, or in the De. 
cree; or fuch as the Authors of the Union 25. 
pear to have been molt inelined to; or ſuch a; 
15 moſt agreeable io Reaſon , and moſt con- 
ducive to the Safety of the united States. Bur 
when one Kingdom happens to be join d to ano- 
ther in the manner of a Province, the Union 
founded on a precedent League expires, and 
much cloſer Bond ſucceeds in its room, by 
means of which they coaleſce into the ſame 
Civil Body. | 

XVIII. The other kind of Hens is, when 
ſeveral States are united to each other by a per- 
petual League or Alliance; the chief Occafion 
of which ſeems to have been, that each par- 
ticular People loved to be their own Maſters, 
and Ft each was not ſtrong enough to mike 
Head againſt a' Common Enemy. The Pur. 
port of ſuch an Agreement ulually is; that they 
ſhall not exerciſe ſome parts of the Sovereignty 
there ſpecified , without the General Conſent 
of each other. For the Leagues to which 
theſe Syſtems owe their riſe, ſeem diſtinguiſid 
from others (ſo frequent amongſt ditfreat 
States,) chiefly by this Conſideration ; that in 
the latter each confederate People determine 
themſelves by their own Judgment to certain 
mutual Performances, yet fo as that, in all 
other reſpects, they deſign not in the leaſt to 


make the Exerciſe of that part of Sovereignty, 


whence thoſe Performances proceed, depen- 
dent on the Conſent of their Allies, or to te. 
trench any thing from their full and unlimited 


Power of governing their own States. Thus 


we ſee that ordinary Treaties propoſe, for 
the moſt part, as their Aim, only ſome par. 
ticular Advantage of the States thus tranſ- 
acting ; their Intereſts happening at preſent 
| in with each other : but do not produce 
any laſting Union, as to the chief Manage- 
ment of Affairs. Whereas in thoſe Leagues 
we are now ſpeaking of, the contrary is obſer- 
vable; they being carried on with this Deſign, 
that the ſeveral States ſhall for ever link tcheit 
main Safety one within the other, and in order 
to this mutual Defence, ſhall engage themſelves 


not to exerciſe certain parts of their Soveteiga 


(r) T. i. 6. 3. J. 12. (+) Quet IHluſtr I. 
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r. otherwiſe than by Common Agreement 
2 For the Promiſes made in 
the two Caſes, here compared, run in very 
different Terms; in the former thus: I will 
<join You as a_Confederate in this particular 
«War, and the manner of our attaching the 
Enemy ſhall be concerted by our Common 
Advice: in the latter thus; none of us, who 
have entred into this Alliance, will make 
(uſe ofour Right, as to the Affair of Peace and 
War, except by che general Conſent of the 
© whole Confederacy. We obſerv'd before, 
that th:ſe Unions ſubmit only ſome certain 

rts of the Sovereignty to mutual Direction. 
For it ſeems hardly poſſible, that the Affairs 
of different States ſhall have ſo cloſe a Con- 
nexion, as that all and each of them mult look 
on it as their Intereſt, to have no part of the 
chief Government exercis'd, without the Gene- 
ral Concurrence. Or, if there be any Communi- 
ties thus mutually depending, it had been the 
wiſerCourſe for hank: rather to have 1ncorpora- 
ted themſelves under the ſame Government, than 
torelieon the bare Engagement ofa League. The 


molt convenient Method therefore ſeems to be, p 


that the particular States reſerve to themſelves 
all thoſe Branches of the Supreme Authority, 
the Management of which can have little or no 
Influence (at leaſt directly,) on the Affairs of 
the reſt. The ſame muſt be ſaid of ſuch Pub- 
lick Buſineſs , as either occurs every Day, or 


elſe requires ſo TY Meaſures as to prevent 
a General Debate. But then as to all Aﬀairs, 
on which the Safety of the Allies hath a joint 
Dependance, theſe ought, in reaſon, to be ad- 
jaſked by common Conſultation. And in this 
Number, War, whether Offenſive or Defenſive, 
ſeems to claim the firſt place; and after that, 
Pexce, as the Reſult and Iſſue of War. To 
which we may add Taxes and Subſidies, as they 
contribute to the mutual Support; and Alli- 
ances with: Forreign States, as they promote 
the Common Saſety. It falls under the ſame 
Head of Duties, that in caſe any Diſpute ariſe 
amongſt the Confederates themſelves, the other 
Members, who are unconcern'd, ſhill immedi- 
ately interpoſe their Mediation, and not ſuffer 
the Controverſy to come to Blows. Thus the 
wile Prince, Philip of Macedon, declares in the 
_ Hiſtorjan (7), that The mutual Frongs of his 
Allies ſo particularly concern d himſelf , as that 
be could not but uſe his beft Endeavours for a 
Compoſition, by Wards to the preſent, and by 
Letters to the abſent Parties : whereas thoſe other 
Dangers or [njuries , which affected the whole 
Confederacy, belong'd to the Care of the Common 
Aſſembly, and were thence only to receive their 
Proper Redreſs. As ſor other Matters, which 
ſeem not ſo neceſſary to be tranſacted in Com- 
mon, as Negotiations of Traffick , Subſidies 
for the particular Occaſions of any ſingle State, 
the conſtituting of Magiſtrates, the enacting 


of Laws, the Power of Life and Death over 
the reſpective Subjects, the Eccleſiaſtical Au- 
thority, and the like; there is no reaſon but 
that they may be left to the Pleaſure of each 
diſtint Government: Tho, at the ſame time, 
particular States ought ſo to manage theſe Pri- 
vileges, as that they ſhall cauſe no Diſturbance 
in the General Union. Whence tis evident, 
that one or more of the Allies cannot be hin- 
dred by the reſt from exerciſing, according to 
their own Judgment, ſuch parts of the Civil | 
Adminiſtration, as were not, in'the Treaty of 
Alliance, refer'd to the Common Direction. 
Yet as to the Power of Life and Death, ſome 
Seruple may be made, on account of that 
paſſage in the Civil Law (a): At fiunt apud nos 
rei ex Civitatibus faederatis, & in eos 0s 
animadvertimus, But ſome Perſons, Members of 
our Confederate States, are here arraign'd in 
Judement, and recerve from ut both their Cun- 
demnation and Puniſhment. Grotins (x) hath 
taken a great deal of Pains to ſolve this Difft- 
culty; but whoever res. n conſiders his 
Diſcourſe will fiad that he hath labour'd to little 
urpoſe. For he certainly leaves the follow- 
ing Oueſtion unanſwered ; how that State can 
entirely preſerve its Liberty , the SubjeQs of 
which are liable to be arraign'd under another 
Government, and to be puniſh'd upon Con- 
vition. We find that the Freedom of the 
Achaians was look'd on as conſiderably impair d, 
when, by the Treachery of Callicrates, the 
moſt worthy Perſons in that Common- wealth 
were accuſed of favouring Perſeas's (ide, agai 
the Romans, and were cited to Rome, there 
to anſwer the Charge; upon Occaſion of Xe. 
non s Proteſtation, who under a juſt Aſſurance 
of his own Innocency, happend to declare, 
that if any Man had Thoug ts of impeaching 
him amongſt the reſt, he was ready to take his 
Tryal, not only in the Common Aſſembly of 
his Countrymen, but amongſt the Romans them- 
ſelves (7). On another Occaſion, the Achaians 
ſeem to have made a Breach on the Laws of 
Regular Government, when they demanded 
thoſe Spartans to be deliver'd up into their 
Hands who had been the chief Inſtruments in 
promoting the Seige of Las, à Laconian Town 
(z). Whereas the Cauſe ought firſt to have been 
hear d in a Common Council of both States, * 
upon Conviction, the Spartan Government ſhou 
have been moved either to puniſh the Crimi- 
nals, or to ſurrender them to their Accuſers. 
As for the Place alledg'd from the Cui Law, 
we think this the cleareſt way of replying to 
it; that whereas the precedent Diſcourſe had 
explain'd what the Nature of Leagues would 
bear, and what ongöt to be done, the Words 
here cited declare what was actually done, in 
later Times; when the Romans, growing in- 
ſolent on Succeſs, uſed their Allies, who by 
free and voluntary Leagues had engaged their 


) Polyb. LV. c. 2 (u) C. 7. 2.1. D. De 


iv. & Foſt lim. 
ami ( Achaiac.) It is likewiſe touch d upon by Polybius ( Excerp. Lgat. 105.) (x) Livy, £38.6. 31, 
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Friendſhip, with the ſame Treatment as thoſe 
whom they had conquer d by their Sword, Of 
which Injuſtice Cicero himſelf complains (4). 
XIX. Since, in theſe Syſtems, tis neceſſary 
there ſhould be a Communication of certain 
Affairs expreſs'd in the League, and ſince this 
Cannot be done ſo conveniently by Letters, a 
determinate Time and Place ought to be ſertled 
for the holding Aſſemblies, and one or more 
Perſons appointed, who ſhall have Power to call 
the States together, in caſe of any extraordi- 
nary Buſineſs, which will not admit of Delay. 
Tho' it ſeems a much more compendious Me- 
thod, to fix a {tanding Council, made up of Per- 
ſons deputed by the ſeveral Confederates, who 
ſhall diſpatch Buſineſs of dayly Occurrence, or 
ol leſs Importance, according to the Tenour of 
their Commiſlion; who, in Matters of greater 
Conſequence, ſhall make report to the States, 
and ſhall publiſh and execute ſuch Decrees as 
are return'd to them on theſe Occaſions ; to 
whom the Miniſters of the Confederacy, in 
Forreign, Parts, ſhall give an immediate ac- 
count of their Proceedings, and who ſhall 
treat with the Ambaſſadors of other Nations, 
and conclude Buſineſs in the General Name of 
the Confederates : but who ſhall determine no- 
thing, that exceeds the Bounds of their Com- 
miſſion, unleſs all the Sub jects have been firſt 
conſulted on the Point. How far the Power of 
this Council of Delegates extends, is to be 
gather'd either from the Words of the League 
it ſelf, or from the Warrant by which — 
act. This is certain, that the Power, what · 
ever it be, is not their own, but derived to 
them from thoſe, whom they repreſent; and 
altho' the Decrees,, which they.publiſh, paſs 
ſolely. under their own Name, yet the whole 
Force. and Any of them flows from the 
States themſelves, by whoſe Conſent ſuch a 
Council hath. becn erected, So that the De- 
puties are no more than Minjſters of the Con- 
ede rate States, and are altogether as unable to 
enjoin any thing, by their own proper Au- 
thority, as an Ambaſſador is to command and 
govern his Malter. | 
XX. Vet it may {till Ner- whe- 
ther or no the whole Body of the Aſſociates, 
or the Majority of them, have not a Power 
over particular States, or over thoſe whom 
they exceed in Number, with regard to ſuch 
Matters as were the firſt Occaſion of the Alli- 
ance, and which by the expreſs Terms of.the 
League were: annonces to be managed. in a 
Common Afſembly ; fo far as that the . few 
diſſenting. States thall. be bound, tho“ againſt 
their. M Ill, to do as the Mayor Part have de- 
tetmin d. Here, in our Opinion, the Nega- 
tive {ide of the Queſtion ought to be preſer d; 
if we ſpeak of Regular Syſtems, and where 
the particular States reſerve to themſelves the 
entire Polleſſion of their former Liberty. In 
as much as the Liberty of a State, which is 


nothing elſe but the Power of finally refolvin 
and determining, according to its own Ju 

ment, all Matters in which its Safety i; col. 
cern'd, cannot be underſtood, in caſe the State 
may, by virtue of che Authority held over i 
by ſome other, be compell'd to certain per. 
formances againſt its Will. Nor can any rez. 
ſon to the contrary be drawn from hence, tha 
in the League 'twas agreed not to exerciſe ſone 
particular parts of the Sovereignty there ex. 
preſs d, unleſs by Common Conſent, For "ts 
one thing to ſay, / engage, not to uſe my Right 
unleſs Jou are willing, and another to lay i 
give Tou a Power of compelling me to uſe my 
Right, tho againſt my Inclination. No the 
firit of theſe Forms 1s only implied in the 
League, not the latter For the clearer 4 

prehenſion of which Point, it ought well to be 
obſerv'd, that when the Wills of many Per. 
ſons are bound to conſpire in one, this mult 
ariſe, either from a Compact between them to 
this Effect, or becauſe one of them hath ſub. 
mitted. his Will to the Will of the other. An 
Union or Concurrence of Wills, grounded on 
bare Compact, doth not, in the leaſt, deſtroy 
the Liberty of which we have been now ſpeak. 
ing. For they agree before hand in ſetling 
thoſe Affairs, which are refer'd to their joint 
Management; or if any new Buſineſs offers it 
ſelf to their Debates, they defire to be in- 
fluenced not by Authority, but Argument and 
Reaſon. But when I have ſubmitted my Will 
to the Will of Another, and by this means 


have given him a full Authority over me, I 


may then be obliged to things, which are — 
inconſiſtent with my good likeing. Nor do 

The Right of the Majority (b) ( which ſome 
may urge, ) oppoſe our Judgment in this Caſe. 
For, firlt, The greater part draws the lt: onl 

in Bodies already conſtituted, not in thole 
which are {till to be eſtabliſh'd. And then 
farther, the Prerogative of the Majority, ina 
ſettled. Council, to oblige the reſt, is really 
owing to Human Compact and Inſtitution, not 
to Nature; tho' Natural Reaſon adviſeth the 
Reception of this Method ( as the moſt conve- 
nient) in numerous Aſſemblies, and where Bu- 
ſineſs of various kinds, and of every Days Oc- 
currence, is to be diſpatch'd. Now in order to 
this, tis neceſſary that each Member do in ſuch 
manner ſubmit his Will to the Will of the 
b,, or of the Major Part, as that he, tho 
himſelf of a contrary Opinion, ſhall be bound 
abſolutely. to follow what they determine; 


which. we cannot conceive, unleſs, at the. 


ſame. time, we ſuppoſe. the latter to hold 2 
Command ar Authority over the former. he- 
ſides, in an Aſſembly of Confederates, there 
ſeems to be no Occaſion for this Right of the 


Majority; in as much as they are ſeldom com- 


poſed of any conſiderable Number of States, 


and are chiefly united by the Proſpect of Ge- 
neral Advantage, which tis preſumed none in 


| (a) (Or.) Add the Story of Decius in, who was laid in Irons by. Henzibsl, Li vy, l. 23. c. 7, 10. and 
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their Wits will obſtinately oppoſe. Yet if 
any, through 2 malicious and unreaſonable 
perverſeneſs, ſhall reſuſe to join in the whol- 
ſome Counſels of the reſt, and, by this means, 
{hall:ndeavour to betray the Common Safety, 
or Iitereſt; it will be then lawful to apply the 
{am: Methods of Redreſs, as they who live in 


10ndition of Natural Liberty are allow'd to 


uſe, againſt the Violators of Faith and Con- 
ins. Unleſs it be judg'd the more eligible 
| (purſe, utterly to purge the Society of fo in- 
traRable a Partner. To all which we may add, 
iat it muſt frequently occaſion great 2 
if in a Confederate Syſtem, the plurality of 
Votes were to bind the whole Body: as when the 
Allies are diſproportion'd in their Wealth and 
| Strength ; and conſequently ſome contribute 
| more than others to the Common Defence. For 
tho' we may be apt to imagin, that they who 
contribute, according to the Proportion of their 
Ability, do really bring equal Shares; yet it 
may happen very frequently , that one who 
ha 
to expoſe them to Danger, than another who 
hath larger Poſſeſſions. Thus let us ſuppoſe, 
that in a Confederacy , ſome one State con- 
tributes more to the Common Security, than 
All taken together ; here it would be' a ma- 
nifeſt (c ) Breach of Equity, if this State ſhould, 
by the Agreement of the reſt, be compel'd to en- 
gage in any Action, the chief Burthen of which 
mult lie upon its own Shoulders. On the other 
hand, if the Votes were to take place accord- 
ing to the Proportion of Force, or Treaſure 
ſupplied to the Common Cauſe ; then the more 
powerful State would actually obtain a Sove- 
reignty over All beſides (d). So that we ma 
conclude from the whole, that where-ever Buſi- 
nels is decided by Plurality of Voices, in ſuch 
a manner as that the diſſenting Parties are like- 
wiſe bound to ſtand to the Reſolution ; there 
the Regular Form of Sy/lems or Confederacies, 
is deſerted, and the Members either break into 
an Irregular Body, 
undivided State. 
XXI. The Diſſolution of theſe Syſtems hap- 
pens, when ſome of the Confederates volunta- 
rily quit the League, and govern their own 
States apart; which they are induced to, 
chiefly by this Motive, that they hope to re- 
ceive more Advantage by a Separation, than 
they could expect under a Con junction, and ap- 
prehend their Allies to be rather a Burthen to 
them than an Aſſiſtance (e). Inteſtine Wars 
are another Cauſe which muſt neceſſarily break 
theſe Unions, unleſs, upon the Eſtabliſhment 
of the Peace, the League be alſo revived. If a 
Confederate Power happen to be overcome in 2 
Forreign War, it is ſometimes a Policy of the 
Conquerour to cut the Knot, and to make each 
Government — of the reſt: as the 


n 
* 


but lender Fortunes may be more willing 


or cloſe together in one 


Romans did, in the Caſe of the vanquiſhd . 
Achaians (f). We are farther to obſerve con- 
cerning thoſe Diſſolutions, which ariſe from 
external Force, that the Enemy by poſſeſſin 

himſelf of one or two more of the unit 

States, acquires no manner of Right over thoſe 
that remain, nor can demand to be — — 


into the Confederacy, by virtue of that League 


which engaged the conquer'd States to the 
others. But a new Agreement muſt neceſſarily 
paſs, before any ſuch new Member can be re- 
ceiv'd into the Alliance, in the room of thoſe 
whom he hath ſubdued. Thus we find King 
Philip, by a Decree of the AmphitZyonians, ob- 
taining a Seat in their Common Aſſembly, in 
the room of the Phoceans (g). For altho' the 
League, by which the ſeveral States are thus 
combin'd, may ſeem to be à real laſting En- 
gagement, and tho' a State doth not ceaſe to 
be the ſame, upon the Alteration of its Govern- 
ment; yet the Alliance muſt always be pre- 
ſumed to expire, when any one People are 
brought under a Forreign Yoak, or made the 
Scelffen of another Kingdom. Becauſe, the 
League being made between Free States, con- 
ſider d in that Capacity, whenever this Con- 
dition fails, the League muſt fail with it. Nay 
tho' we ſhould go ſo far, as to ſuppoſe, that in 
the Terms of the League there was an expreſs 
Clauſe, that the Change of Government, in 
any State, ſnould not exempt it from the En- 
gagement, yet the Change, here ſpoken of, 
muſt be preſumed to be made in a lawful man- 
ner, and with the Conſent of the People. And 
conſequently neither an unlawful Uſurper, nor 
any Forreign Enemy, ſhall have a place in the 
Congreſs of Allies. | | 

On the other hand, theſe Syſtems do more 
cloſely unite, and are incorporated into the 
ſame Civil State, by the following means. 
Either if all the Confederates, by a voluntary 
Submiſſion, put themſelves under the Govern- 
ment of ſome one Perſon or Council. Or if 
ſome one People, which hath the Advantage in 
Strength and Power, ſhall reduce the reſt to the 
Condition of dependent Provinces : which uſu. 
= happens, when weaker States allow any 

ing Preference or Prerogative to thoſe that 
are ſtronger, and engage themſelves in unequal 
Alliances (5). Laſtly, if ſome particular Man 
invade the Sovereign Command; through the 
Favour of the Souldiers, the Eſteem of the 
Commonalty, or the Strength of a prevailing 
Faction. | | 

XXII. To conclude ; the laſt Diſpute = 
this Head commonly is, concerning the Ex- 
cellency of particular Forms of Government, 
and which ought to be prefer d to another; ei- 
ther becauſe under it the Publick Welfare may, 
with more Expedition, and more certainly be 
procured, or becauſe the Sovereign Authority 


| 5 

c) Vid. Gro. 4 loge: Cap. 1. ſub fn 
(f Comp. Xawy \=w, L x 5. Ker. Gr, 
400 Nd. Gror. eee 


4) Add. Diodor. Se J. XV. e. 8. 
where he ſpeaks cf the Peace with Antalcidas. 


(e) Add. Liv. L 38. c. 31, 32 | 
( g ) Diodor. Sic. L XVI, c. 61. 
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is leſs expoſed to Corruption and Abuſe. Now 
as to the Point of Compariſon, thus much, in 
the firſt place, is evident, that no Frame of 
Civil Conſtitution can be ſo exactly model 'd, 
and ſo well guarded by Laws, but that, either 
through the Negligence or the Wickedneſs of 
thoſe who bear Rule, the ſame Government, 
which was inſtituted for the Security of the 
Subjects, may turn to their Prejudice and Miſ- 
chief, The reaſon. of which 1s, becauſe Go- 
vernment was firſt eſtabliſh'd as a Defence 
againſt thoſe Evils, which Men were ca- 
pable of bringing on each other. But at 
the ſame time, they who were to be inveſted 
with this Government were likewiſe Men, and 
conſequently not free from thoſe Vices which 
are the Spurs to mutual Injury. Vitia erunt 
donec homies ,' Whilſt there are Men in the 
Mord there muſt be Faults : and therefore we 
cannot but, ſometimes, ſuffer from their Hands 
the very Evils from which they ought to protect 
us. Hence the old Remark is ſo often true, 


Quicquid delirant reges pletuntur Achivi, 


The Kings grow F rantick, and the People ſmart. 


As therefore the Condition of Human Affairs 
will not bear an abſolute Perfection; fo tis 
controverted, between many Perſons, what 
Form of Government ſeems to have the feweſt 
Imperfe&ions: and the Generality of Judges 
pronounce in Favour of Monarchy (f). It is 
not our Deſign to examin the particular Alle» 
gations of each Party, Only thus much we 
would obſerve, that Arguments of this kind 
are by no means ſo very ſtrong and concluſive, 
as that the.Inferences, drawn from them, mult 
neceſſarily fall out in all Places and at all Times: 
and that the Actions of one or two Governours 
are no manner of Proof, that all others of the 
{ame Order, or Title muſt needs follow their 
Example. And in our Judgment, the wiſe 
Speech of Marcellus, in Tacitus (k), is what 
every good and uſeful Subject ought to medi- 
tate upon: He ſaid, He could not but remember 
that happy Age, under which he himſelf come 
into the World, and that Form of Government 
© which had been inſſituted by their Fore fathers; 


yet twas his Principle, er iora mirari pr. 


ſentia ſegui; bonos Imperatores veto expetere , 
ualeſcungue tolerare : To admire what was paſt, 
Gu to follow what was preſent ; to wiſh for good 
Emperours, but to bear with any. | 
It may not ſeem improper, on this Occaſion, 

to ſhew briefly the reaſon why, amongſt the 
ancient Grercians, ſuch Perſons, as under a De- 

' mocratical, or Ariſtocratical State, aſſumed a 
Monarchical Power, met with ſo univerſal Ha- 
tred and Cenſure: and what Motives induced 


. FY tre ot tA Md. td 


them to maintain their Authority bx c.. 

evil Arts as we find deſcribed in 22. 
other Authors; on account of which the Van 

of Tyrant hath been branded with an indlidle 
Mark of Deteſtation. Now the Grecian "ae 
ſeldom ſtretched their Dominion beyond — 
Compaſs of a ſingle Town. And to ſuch the 
moſt agreeable Government was, either a ). 
mocracy, or an Ariſtocrac moderately Fung 
cis'd; or, laſtly, what 4riftorle terms an Hen. 
ical Kingdom, a Princely Sway, founded rather 
upon the Authority of Perſwaſion, and upay 
the general Character of extraordinary Vertu 

than upon any proper Sovereignty, or Forc, 
of Command. Belides, the Grecian Nation 

being of a haughty Spirit, and of a ſtirringand 
reſtleſs Temper, was moſt in love with ſuch a 
Conſtitution, under which every Man might 
bear a part in the Government. Wherefore in 
a State of this kind, he who had taken on hin. 


felf a Regal Authority, a thing fo odious to © 


the People, ( againſt their Conſent, ) wis ob. 
liged, for his own Security, to awe the Town 
with a Caſtle or Cittadel, and to place a {tron 

Guard round his Perſon ; and then this Guat 
was to conſiſt of Forreigners, becauſe it had 
not been ſafe to truſt his own Subjects, and be- 
cauſe he had not the means of bridleing one 
Province by another, by interchanging the 
Native Forces. Farther, the Truth and Loy- 
alty of the Guard was not otherwiſe to be pur- 
chaſed than by the Largeneſs of their Pay: and 
hence, for the raiſing of ſufficient F a the 
Subjects were to be drain d by conſtant Impo. 
fitions. Again, it was no leſs neceſſary, that 
the Natives ſhould be diſarm'd, and render das 
weak and /:7tle as poſſible; that the he Heads 
of the Poppies ſhonld be cut off ; that all Meet 
ings of the wealthier Subjects ſhould be ſup- 
preſs'd; and that Informers and Court-Spies 
ſhould be maintain'd and encouraged. $o that 
'twas not Injuſtice only, but down-right Mad- 
neſs, in theſe Tyrants, to affect ſuch a Govern- 
ment as was to be preſerv d by evil Arts, which 
could not be Jaſting, and under which 'twas 
impoſſible for them to gain the Love of their 


Subjects. And it is equally abſurd to inſtitute 


2 Monarchy in a State, confin'd to a fingle 
Town; and a Democracy in larger Territories, 
and vaſtly extended Dominions. But ſince 
Princes, who ſtand poſſeſs'd of wide and [pa- 
tious Realms, have no need to make uſe 0 
theſe Arts for their Support, in as much as they 
may be able to poize and ballance one Province 
with another; thoſe perſons are guilty of no 


leſs Baſeneſs and Wiekedneſs who ſuggelt any 
ſuch Practices of Tyranny, to the Imitation of 


Great and Potent Monarchs, than thoſe who 


make it their Endeavour to turn the Odium of 


the old Grecian Tyrants upon Monarchy in 


1 


* 


(1) vid. Iſecrat. ( Nicol.) Here der. (Thalia ) were the Perfien Nobles debate about eſtabliſhing a Form of Government, after 


the Magi had deen kili'd. Euripid, ( Supplicibut, verſ. 405. Oc. 
and many Authors on many — * wee 
thing that Malice or 
Mr. Hebbes ot ſerves, De Ci ve, c.10. & Lemath.c. 19. 


Bodin De Rep. 1.6. c 
On the other hand, the Dutch Writer of the Political Bilance, ſrems to have omitted no. 
Envy could ſuggeſt againſt * R of whoſe Arguments may be turm d upon him by what 
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Arni ſeur (Relect. Polit. l. 2. c. 7. 2) 
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general. And hence likewiſe it is evident that 
Princes live much more ſecurely in Ample Do- 
minions; becauſe there the diſobedient and 
' rebellious cannot ſo eaſily communicate their 
Deſigns, unite their Strength, or touch and 
taint the Loyalty of others. Whereas when a 


whole State is confin d within the ſame Walls; 
the way lies ready for a handful of Mutineers 
to ſpread the infectious Madneſs, and to cor- 


rupt the whole Body of the Subſects, before 


the Government can either prevent, or appre- 
hend the ſurprizing Danger. 2 


. 9 - 
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Of the AﬀeRions or Properties belonging 70 Sovereignty. 


HEN we would enquire into the Mecti. 
ons and Properties of the ng thine Power, 
the firſt Point, which falls under Examination, 
is how it comes to obtain that Name and Title. 
And the chief reaſon ſeems to be this; becauſe 
'tis impoſſible, that one Man ſhould bear a 
greater Sway over another, than that the Jatter 
ſhall be obliged to employ his Strength, and his 
Fortunes for the Advancement of the Publick 
Good, as the ruling Party directs, and ſhall, far- 
ther, be obnoxious to Capital Puniſhment, upon 
Default. To which may be added this Conſide- 
ration, that as ſetting aſide the Divine Sove- 
reignty, particular Men cannot enjoy a higher 
Degree of Liberty, than the Power of guiding 
and applying, by their own judgment theic 
Actions, Perſons, and Goods ; ſo the Freedom 
of a Community or Body of Men conſiſts in 
their being able, by their own joint Diſcretion, 
independent of the Will of any Superior, to 
reſolve and decree ſuch Matters as appear con- 
ducive to the General Benefit and Safety. And 
hence, likewiſe it follows by neceſſary Conſe- 
quence, that fuch, a Power being Supreme, or, 
not acknowledging any Superior upon Earth, 
the Acts, which proceed from it, cannot be 
difannoll'd at the Vleafare of any other Mortal. 
But that a Perſon or a State ſhould be able to 
alter the Decrees and Reſolutions of their own 
Will, is ſo far from abridging , that it really 
inhanceth their Liberty. | 
II. For the ſame Reaſon mult the Sovereign 
be acknowledg'd Unactountable : that is', not 
obnoxious to Human Judgment, or Human 
Puniſhment. For both theſe ſuppoſe a Supe. 
rior; but a Superior to the Supreme, in the 
fame Order of Men, and the ſame Notion of 
Government, is a Contradiction. But it will 
be proper here to obſerve, that I may give an 
Account two ways, either to a Superior, who, 
upon his Diſlike, may reverſe all my Acts, and, 
farther infli a Puniſhment upon me: or elſe 
to an Zqua/, whoſe bare Approbation of my 
Proceedings I am willing to obtain; only to 
keep up my fair Character with him, and to 
jultity my Integrity and Honour. In the for- 
mer Manner, Supreme Rulers are not account- 
able to any Earthly Power. But in the latter 


ww. 


—— — 


way, Princes, who are tender of their Repu- 
tation, commonly endeavour to lay 1 bp their 
Actions and Counſels to the Mrs of the whole 
World: which being done only to ſecure the 


Credit of their Reign, cannor 1wply the le 


Shadow of Subje&ion. In the ſanie manner, 


I may expend my Money and Fortunes at my 


own Pleaſure, and as I ſee Occaſion; and yet 
Lam willing to keep Books of my F 
ſatisfy mi eme that I am no ill Husband.. 
And hen as for the other Point, the bein 
obnoxious to Puniſhment, this cannot alfes 
Him, who owns no Court that can give him 
his Tryal, no Judge, that can pronounce or exe- 
cute Sentence upon him. For the Courts of 


Jaſtice, in a Common- wealth, reach no far- 


ther than the Subjects, and are beholden to 
the Joyereign for all their Authority and 
Power. But if as it frequently happens, Prin- 


ces condeſcend to anſwer 2 rage in their 


bt and the like 


own Courts, in Matters of 
Caſes; this is not done, as if they acknows 
ledg'd any Superior Force, that could —.— 
and compel them, but only 3 their 
Deſire of ſeeing the Plaintifls Pretenſions 
clearly made out; which if they once appear 
juſt, they are ready to ſatisfy and diſcharge, in 
a, voluntary manner. Yet we ſpeak here, of 
Human Puniſhment only, inflicted by a Supe- 
rior Earthly Judge. For the Divine. Juſtice 
finds many ways of ſhewing it ſelf on thoſe 
High and Potent Sinners, who violate the Laws 
of Nature, in Contempt of all Earchly Tri- 
bunals. PReges in ipſos imperium eſt Jovis (I). 
Princes are but the Subjects of Heaven. As to 
what Hiſtory () tells us of the Zgyprians , 
that when their Kings had been ill Governours, 
they denied them the uſual Honours of Burial : 
this Piece of Diſreſpe& can ſcarce fall under 
the proper Notion'of Puniſhment, 

III. Farther , when a Civil Power 1s con- 
ſtiruted Supreme, it muſt, on this very Score, 
be ſuppoſed exempt from Human Laws, or, to 
ſpeak more properly, above them. As for the 
Laws of GOD and Nature, to bring them into 
the Queſtion, would be no leſs abſurd than 
_— (2). Now Huwan Laws are nothing 
elſe 


„but the Decrees of the Supreme Power, 


(1) Hor. Ode 1. L.;. 
Prince? That Law which Pindar calls the Su 


(M) Vid. Diodor. Sic. I. 1, c. 72. 
DireFreſ; of Gods and Men: not written in 


(n) Plutarch. Ad Princip. Indo. Who then fall the 


, or engraven in Tables, but im- 


printed in. Senſe upon the ' 
v4; 2041. m 1 Senſe _— Reaſon, ever reſiding and keeping a conſtant Watch, nor ſuffering the Mind to be one Moment with. 
Monarchs muſt anſiver 8 
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concerning Matters to be obſerv'd by the Sub- 
jects, for the Publick Good of the State. That 
no ſuch Edicts can directly oblige the Sovereign 
is manifeſt ; becauſe his very Name and Title 
ſuppoſeth that no Bond or Engagement can be 
44 him, by any other Mortal Hand : And 
for a Perſon to obige himſelf under the Notion 
of a Lawgiver, or of a Superior, is an Im- 

llibility 2 Vet, in an indirect manner and 
2 way 20 eflexion, the Force of his own 
Ordinance frequently reacheth the Legiſlator, 
on account of Natural Equity, and Publick 
Decorum ; to excite and encourage Obedience 
in the Subject, by acting that himſelf which 
he preſcribes to others, as expedient for the 
Common Intereſt ; and leaſt, by forbidding ſuch 


Practices, as he is himſelf oblerv'd paſſionately 


to purſue, he ſhould ſeem to envy others the 
Sweetneſs of Vice, and engroſs it all for his 
own Poſſeſſion and Prerogative (p). The Life 
of a Prince ( ſays Pliny (q) del pn vr foie" 
2 : by this we are turn d and directed in all 
our Proceedings ; and, to ſecure our Obedience, 
awe have ever more need of his Pattern than of his 
Preſcriptions. For Fear is a moſt unfaithful 
Guide to Vertue. Men are much better influen- 
ced into Goodneſs by the Power of Examples : 
which, at firſt ſight, diſcover this Advantage in 
themſelves, above all other Method's of Tnſtruttton, 
that they ſhew the Poſſubility of obtaining what 
they adviſe us to purſue. There is a Remark, 
not unworthy the Majeſty of Kings, which 
Atbencus (r) hath made from the Reports of 
more ancient Hiſtories, that of the two great 
Monarchs in /»:d/a and in Perſia, the former 
was abſolutely forbid to exceed the moderate 
Bounds of Drinking ; and the latter allow'd his 
Liberty in this reſpect, but one Day in a Year, 
at a ſolemn Sacrifice and Feſtival. ' Claudian's 
Admonition to the Young Emperout was wiſe 
and proper; 


In commune jubes fi quid cenſeſque tenendum, 
Primus juſſa ſubi : tunc odſervantior equi 
Fit Populus, nec ferre negat, cum viderit ipſum 
Authorem parere /ibi: Componitur orbis 
' Regis ad RN nec. ſic inſtectere ſenſus 
Flumanos editta valent, ac vita regentis (s). 


Would You Your Publick Laws ſhould ſacred ſtand ? 
Lead firſt the way, and act what You command. 
The Crowd grow mild and tractable to ſee 
The Author govern'd by his own Decree. f 
The World turns round, as it's Great Maſter draws 

And Princes Lives bind ſtronger than their Laws (+). 


IV. For the better aſſerting and vindicating 
the juſt Pre-eminence of the Supreme Power, 
eſpecially in Monarchical Governments, it will 
be proper to take under our Cenſure that vul- 


gar Diſtinction of Sovereignty into Real and 
Perſonal ; which ſeems, in our Judgment, to 
be not only very abſurd, but of very pernicious 
Conſequence, if applied to this Senſe, that 
there {hall be ſuppoſed, at the ſame time, in 
the ſame Monarchy, a Real and a Perſonal v. 
verergnty ; the latter to be lodg'd in the King, 


the former in the People, as oppoſed to the 


King ; and that in this, as in molt other Caſe; 
the Real Authority and Right ſhall have the 
Aſcendant of the Perſonal. Nothing can be 
more evident, than that ſuch a Notion conti. 
dicts it ſelf, turning every Kingdom into 2 
Monſter with two Heads, and expoſing it to 
utter Con vulſion and Rapine. The Neceſſity 
of this Diſtinction doth by no means appeꝛt 
from the reaſon commonly alledg'd, chat the 
King, or the Royal Family being exting, the 
People fo far return to their firſt Right and 
Freedom, as that they may, at their Pleaſure, ei. 
ther chuſe a new King, or ſet up another Form 
of Government, It may as well be affirm d, 
that we ought to ſuppoſe a Peal Power in a 
Servant, contradiſtinct to the Perſonal Power of 
his Maſter, meerly becauſe, if the Maſter dyes 
without Heirs, the Servant is at his own Diſ. 
oſal. Nor can any better Argument be drawn 
rom the Poſition of Crotius (u) and others, 
that there is a twofold Subject in which the 
Supreme Power reſides, one Commun, the 
other Proper; the former the whole State or 
Kingdom, the latter a ſingle Perſon, ora Coun- 
ci], whether conſiſting of many or of feu. 
For the Senſe of that Obſervation can be only 
this, if we ask in a general and confuſed man- 
ner, where the Supreme Power is lodg d? the 
Anſwer will be, In the whole Ccmmon-wealth: 
but if we propoſe the ſame Queſtion diſtindly, 
and enquire what Perſon bears the Sovereignty 
in the State? It will be anſwer'd, The King, or, 
the Senate, or, the People. But who will hence 
infer, two diſtin Sovereign Powers, one Heal 
in the People, another Perſonal in the Prince? 
This would be no leſs ridiculous, than to con- 
celivegtwo diſtin Sg in a Man; one reſiding 
in a Common Subject, the Perſon; the other in 


à Proper Subject, the Eye. 


V. Many have taken the Liberty to aſſert, 


that the Power of the Prince neither can, nor 


ought to be Superior to that of all the People. 
Ariſtotle ſeems very much to countenance this 
Opinion, in the twelfth Chapter of his firſt 
Book of Politicks. And in the eleventh 
Chapter of the ſame Book he diſcourleih to 
this purpoſe, A King ought indeed to be inveſitd 
with Strength and Power ; but in ſuch a Deg! 
as that he ſhall be greater indeed than ſingle er. 


ſons, and than many in Conjunion ; yet ſtill": 
 ferior to the whole Boay of the People. Cold (x) 


(o) 77d Hobbes De Cove, c. 6. 5.14. ( 

(0, DelV. Conſul. Honorii. (r Liv. 6. 
his Obedience , will be to apply Der ſelf, and t 
Government , the malt dangerous Diſeaſe is that w 


) H. Samuel XIV. 40. 

26. 6. 36. Would You lay an Injunttion on an Inferior ? the woſt lively moms ts mga 
about Nm, to the ſame Practice. Plin. | IV. Epiſt. 22. Ar in in 4 Body, _ 

from the Head. Vid. Juſtin. J. III. c. 2, 8. The Old Perſien Prov 


— 


(q) In Pangyr (r] L 10. ex Or 


4 F . 
this purpoſe, carry moch good Senſe in a very odd og 4 py pluck but an Apple in 4 Subject: Garaen, his Servants wil wow 
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(u) L. Ii. c. 3. 3. 7. (x) Ibid. 5.8. 
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hath undertaken the Controverſy with theſe Token of a low and ahject __ tho it hath 
Men; and the firſt Argument he urgeth againſt uſually lain under this Cenſure, in the 'Opi- 
them is, that as each particular Man may give nions of Perſons born in Democracies; who, 
vp himſelf in Perſonal Servitude to Another; on that Score, will never pardon the Cappadb- 
ſo a whole People or Nation may transfer on a crans for refuſing Liberty, when offer d them 
ſingle Governour all their Right and Power over by their Roman Conquerours (4). But on the 
themſelves, without Limitation or Reſtriction contrary to any People, amongit whom there 
| Tho' indeed, in other reſpects, it ſeems are a Number of proud, inſolent, aſpiring Men 

by no means fair to compate the Condition of impatient of Equality, a Popular Liberty mu 
Subjects, under an abſolute Monarch, with that be the moſt pernicious thing in the World; and 
of Slaves. For as Claudian well obſerves. yet the ſame Men will very contentedly ſubmit 
| | to a Monarchical Government. For they had 
Fallitur egregio quiſquis ſub Principe credit rather ſerve One, and lord it over all others in 
Servitiam - nunquam libertas gratior exit, the State, than lire on the common Level; 
Quam ſub Rege pio. ER and, as Auſonius ſays, Dominari ut paſſint, ſer- 
* e vire volunt, For the Sake of Commanding, they 
They groſly err, that think a ſlaviſh Chain are willing to Obey. The Eaſtern Nations have 
Binds them beneath a vertuous Monarch's Reign. been of old, and are ſtill fo accuſtom'd to Mo- 
When Juſtice, Piet and Goodneſs ſwa narchy, that we are told the Chineſe could not 
The Regal Power, tis Freedom to obey (2). form any Notion of the Hates of Holland, 

IT having heard of no Government, but that by 

Crotius ptoceeds to reckon up ſeveral Cauſes Kings e). And a Venetian Traveller (F) reports, 
and Occaſions, which may induce a People to that the King of Pegu, when he was informed, 
renounce all their Right in this manner, and that the Sovereign Power, at Venice, was lodg d 
ield it up into the Hands of an abſolute Lord: in the Senate, burſt out into a Fit of Langhter, 
Lay of theſe we find put together by Tully (a): taking it for a meer Jeſt in Politicks. On the 
Men, ſays he, ſubjeft themſelves to the Power other ſide, ſuch Men are fit only to live in a 
and Command of Another, for ſeverul reaſous: Popular State, as have moderate Spirits and 
They are led by Kindneſs and good” Will, by ex. ealy Paſſions, and know how to reſt ſatisfied 
traordinary Benefits, by ſuperior Worth and Ex. with the ſame humble Condition as their 
cellency, by the Hopes of Advantage, and bythe Neighbours. Laſtly, it often falls out, that 
Fears of Cumpuſſion, large Promiſes of Bounty Free States are, by inteſtine Divifions, brought 
and Favour ; and laſtly, as we have ' ſeen it often into ſuch Circumſtances, as that they cannot 
is in our Common-wealth ," by "downright be ſaſe otherwife than under the abſolute Com- 
ages and Hire. But thoſe Caſes which Gro: mand of a ſingle Perſon; and, as Luca obſerves, 

tins chuſeth to inſiſt upon, are; if a People | 

ſhould chance to lie under manifeſt Danger of Cum Domino Pax ita venit (g). 
Ruine from an Enemy, and have no other | 551. 
means of being deliver d, than to put them. They gain a Maſter when they gain a Peace. 

ſelves, without any reverſe, under the Com- | £81.40 
wand of their Protector (). Or, if being VI. It may, perhaps, ſeem more to the pur 
in Diſtreſs with violent Want, they cannot poſe, to examin the Reaſons of thoſe" Men, 
othetwiſe procure Suſtenance and Support (c). whoare ſo fond of exalting, above Kings, that 
If 2 Father of a Family, having large Terri: Real' Sovereignty of the People, which they 
tories, ſhould re fuſe to admit any Perſon into have framed] in their own Fancy: They tell us, 
his Lands, but upon Covenants of abſolute then , that all Kings are conſtituted by the 
Subjection: or, if a Maſter, who poſſeſſeth a people, and that 'tis Natural the Parties, Who 
valt Number of Slaves, ſhould give them their confer the Dignity, ſhould be' Superior to the 


Freedom on the ſame Condition. Beſides, its Parties who receive it. Now, as to this Point, 


poſſible „that ſuch a Form of Government it muſt be obſerv'd, that altho', in the con- 
may ſuit with the Genius of ſome particular ſtituting of all Kings, the People interpoſe 
People. Nor ought the Deſire of living under their Conſent, yet there is a great Difference 
an abſolute Monarchy, be always judg'd a in the manner how ſuch Conſent is obtain d 


* 


(y ) N Exod, XXI. 6. Leviric, XXV. 30. Add. Selden. J * 7. J. 37. P. De liberali Caufa. I. 10. C. A. f. p. 7.5, 3. I 31. D. 
47 1. D. Quib. ad Liberr. proclam. non 2 S. 4 Inftit. de Jure Per 4 L.6. 7. 5. D. De injuſt. Teſtam. Novell Lai. 


Ceſar reporis of the Ancient Gauls, ICS molt of the inf̃eri 7 hen appreũi d, either by Debts, or Taxes,” of 
the lojunies of too powerful Neighbours, fix d themſelves, as Vaſſals, on ſome che Nobility who enjoy d all thoſe Rights over them, 

which Maſters ordinarily bear over their Slaves. De B G. I VI. ; , 6 8 
2 There is an excellent Saying to the ſame purpoſe in Philofirar. De Vit. Fpollan. 1. 5. c. 3. 41 ſome one Man in 4 C - 
v, higbly ſurpaſſing others in Wiſaom am Vertue, ſeems by his good 2 to turn the Popular Government into the Com- 
Sovereign in a State, if he diref all his Counſel; to the Publick Good, ſcems to 


mand of a f le Perſon ; ſo a ſingle Perſon reigns 
10 BN 8 ow A ws, 08 7 Cive, n 8. (a) Offic.Il. T5 
(s ike; ) antics a; more chan wha mars ci aig" rms pon & Juſtin, J. 38. c. 2 Ti a Saying of Euripides, 
| T4 Bajhipar o wire air iris In Barbarous KingdonF All are Slaves but One | 
(e) Neubof „ e. (J) Caſpar Balbi in Hir. (g) Il. 
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and applied. Some Nations take a King, upon 
their own free and voluntary Motion: others 
under the Diſtreſs of War, or ſome other great 
Neceſſity receive the ſame kind of Govern- 
ment; which they would have been very far 
from deſiring, had they not been driven to it 
by theſe Misfortunes. It is agreeable to the 
common Uſage of Speech to ſay, that thoſe 
Princes only are conſtituted by the a 
whom the People appoint by their own free 
Act. On the other hand, thoſe who extort 
the People's Conſent, by Arms or the like 
means, are not ſaid to have been made by the 


Peoples Appointment, but to have ſubjected 


the People to their Command. But, farther, 
then only the Parties, who conſtitute Another, 
are properly Superior to Him, when it is al- 
ways in their Power to determine how long he 
ſhall poſſeſs the Dignity with which they have 
once inveſted Him. Whereas, in many Caſes, it 1s 
at firſt a Matter of free Pleaſure and Choice to 
appoint the Perſon, and yet the Appointment, 
being once made, becomes neceſſary and irre- 
verſible. Others anſwer the ſame Argument, 
with this Diſtinction; a Man may conſtitute 
Another, either over a third Perſon, or over 
himſelf, In the former Cafe, the conſtituting 
Party is Superior to him whom he thus con- 
ſtitutes. For tis ſuppoſed, before-hand, that 
the third Man, both was, and {till is, under 
the Power of Him who thus ſets a new Ruler 
over Him. Whence it follows, that this new 
Ruler muſt depend on the Will and Pleaſure of 
the old. For ſince no one can ſerve tuo Maſters, 
unleſs in Subordination; 1 cannot appoint ano- 
ther Lord over my proper Subject, without 
making him accountable to my ſelf: and con- 
ſequently, he is no more than a ſubordinate Go- 
vernour. Thus a Free State, when it gives a 
General the full Command of its Soldiers, 
Was and ſtill is Superior to him, and them. 
But he, who conſtitutes Another with Autho- 
rity over himſelf, can no more be ſuppoſed to 
continue Superior to him, than he can, at the 
ſame time, and in reſpect of the ſame Perſon, 
command, and obey. 

But tis farther urged on the other ſide, that 
ſince all Government is inſtituted for the Sake 
of thoſe who obey, not of thoſe who rule; 
or, ſince the King is made for the People, not 
the People for the King; on that Score, the 
People muſt be Superior to the Prince: in as 
much as, that for which another thing is or- 
dain'd, ſeems more noble and excellent, than 
what is thus framed on its account. Here the 
Aſſertion, if held in General, is falſe ; for all 
Government or Command is not inſtituted for 
the Sake of thoſe who obey ; as is clear in the 
Authority of Maſters over theirServants : althe 
the Maſter cannot, indeed, well enjoy the 


Fruits of his Sovercignty, unleſs he take ſome 


Care of thoſe, who are thus placed in Sub. 
jection under him. Belides , the Queſtion j; 
not, whether the Perſon of the Prince he of 
more value than the whole People; as is in caſe 
either he or they were neceſlarily to periſh; 
but, whether, ſince Civil Government is ſet u 
for the Benefit of the Community, the mean 
of procuring this End, ſhould be determin d by 
the Judgment of thoſe who have ſubmitted 
their Wills to the Will of the Prince, or by 
Him, to whoſe Prudence and Conſcience the 
Adminiſtration of Affairs hath been given in 
charge 8 

Some, becauſe we read of the People's be. 
ing puniſh'd for their Princes Sins, thencein. 
fer, that the People had a Power to reſtran 
them from finning, which cannot be ſuppoſed, 
without a Right Superior to the Regal Autho. 
rity. For I am not chargeable with the Cuil 
of another Man's Action, when I contributed 
nothing to it. But 'tis impoſſible to conceive 
how the People can partake 1n the Sin of their 
Prince, at which they are heartily diſpleas'd, 
unleſa by neglecting to uſe ſome proper Method 
of Corre&ion. In anſwer to what is thus ur. 
ged, we take it for a certain Truth, that the 
Sins of the Princes do not, _ and on 
their own account, derive any Guilt on the 
Subject, unleſs the Subjects themſelves have 
contributed ſome poſitive Aſſiſtance to them (5). 
But they cannot contract a Guilt from the 
Omiſſion of any Reſtraint or Puniſhment: be- 
cauſe being inferior to the Prince, they had 
neither Power nor Obligation to apply ſuch 
means of reclaiming Him. For as our Atality, 
ſo our Duty of hindring another Man's Sins 
ariſeth from our Power over him, or, from ſuch 
an Authority as implies our Right of directing, 
and controlling his Proceedings. Therefore, 
what the Prince ads, before he receives that 
Dignity, certainly cannot affect the relt of the 
People; fince Equals have no Command one 
over the other. No more can the SubjeAs be 
charged with what He commits after his Ac- 
ceſſion to the Crown: ſince *tis ridiculous to 
ſay, that thoſe, who during his private Station, 
had no Command over him to reſtrain him from 
offending, whilſt he was in all Points their 
Equal, ſhould then at laſt obtain ſuch a Com- 
mand, when they gave up themſelves to his 


Direction and Sway. Nor doth that AG or 


Covenant, by which Subjects inveſt a prince 
with Abſolute Power, by any means make them 
Partakers of His Sins. For by ſuch a Covenant 
the People do not indulge an Impunity tote 
King, but only leave him in Poſſeflion of that 
which he before enjoy d by virtue of his Nat 


Tal Liberty : fince he could not exerciſe the Su- 


preme Authority, were he not exempt fem 
Human Puniſhment (7). 


(b) Euripid, Suppl. 


| a Bad Prince, i s Innocent. 


to the fame Chapter. v. 17. 


r | 58 ; 
i) The the 2 Sem. 24. is fuffici d by Grotins, P in Martinius i Libor 
Ne 2 Sam. 24. is ſufficiently anſwer d by Gretins Sec u remarkable aſſage in 
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wen himſelf up for a Slave, {till keeps a Right 
— imſelf from that State; 52 
people, who have ſubmitted to the Yoak of 
Monarchy, retain an equal Right of reaſſumin 
their Freedom : this no Man 1n his Wits w1 
allow for Truth, unleſs it be added, as a ne- 
celſary Condition, that ſuch a return to Liberty 
de made, with the Conſent of the Maſter or 
the Prince, by their voluntary /receding , 
from that jult Rightand Authority which they 
had before obtain d, over the Servant, or over 
the Subject (#). Beſides, tis a groundleſs 
Afſertion to ſay, that a People, to whoſe Tem- 

r and Diſpoſition an abſolute Government 
was once agreeable, when they have, in Courſe 
of Time, worn off their ſervile Genius, may 
re- ellabliſn themſelves in a Free Common- 
wealth. For if ſuch a Caſe ſhould happen, 
it will be incumbent on the Prince, ſo far as 
Prudence permits, to humour this Change of 
Inclination in the Subject, by ſoftening the 
Rigour, and varying the Meaſures of his Reign. 
No leſs ridiculous is it to infer, that becauſe a 
Maſter or Proprietor, who abuſeth his own 
poſſeſſions, may be puniſh'd, or deprived of his 
Goods, therefore a Prince too, who makes 111 
uſe of his Power, may be corrected and reduced 
to Reaſon. For that which makes ſuch Pro- 
ceeding lawful in the former Caſe, is the 
Prince's Superior Right over the Goods of the 
Subjects, which tis the Intereſt of the whole 
Community to preſerve from being thrown 
away to no purpoſe. But who will pretend, 
that the People have a kind of Prerogative, or 
a more eminent Right over the Rights of their 
King; or, that they are Maſters to their own 
Maſter? 

As for the Sayings of ſome Princes, pro- 
duced in favour of the oppofite Opinion, it 
cannot be denied but that many ſuch fine 
Speeches have been uſed, out of a Principle of 
Oſtentation. But they will all fall under this 
2 Anſwer, that a Prince ought indeed to 

irect every thing to the Good and Safety of 
his People : but the People are not thereupon 
inveſted with a Power of Puniſhing Him, as 
often as they ſhall judge that He app ies wron 
Means, towards the obtaining of that En 
Alike ſenſeleſs and trifling it is to argue, that, 
in as much as the People Yave not a Right of 
deſtroying themſelves , or of practiſing any 
grievous Cruelty on their own Body, therefore / 
they can transfer no ſuch Right on the King 
For who ever maintain'd, that Princes had a 
Right of deſtroying their People? We ſhall 
hereafter make it appear, that Abſolute Go- 
vernment is by no means ſo formidable a thing, 
a theſe Men are willing to fancy: and how 

a People may proceed, in cale the Prince 
manifeſtly ſeeks their Ruine „will be likewiſe 


conſider'd in its proper place. When we are 
told of the ancient Conſuls, and other Ma- 
giſtrates, ſaid to be placed over the People, and 
yet frequently reform'd by the People's Cen- 
ſure and Puniſhment; theſe Allegations are 
vain and idle, the Inſtances not coming up to 
the Queſtion. ; 

Laſtly, as to what is objected from Scripture 
Hiſtory, that the Jews threw off the Yoak of 
the fange nations, when they ſeem'd to have 
been ſufhciently chaſtized for their Rebellion 
againſt GOD; we thus reply, that either they 
ſtill continued in a State of War with thoſe - 
Nations, never engageing their Faith, or ſub- 
mitting as true Subjects; and fo they had a 
Right of treating their Oppreſſors as Enemies: 
or elſe, they acted in theſe extraordinary Pro- 


ceedings by expreſs Command from Heaven ; 


which if it ſeem to intrench on the common 
Meaſures of igt, is no Precedent for the Imi- 
tation of Others (/). 185 
VII. To proceed, nothing is more apparent, 
than that in ſome States the ruling Power, 
( eſpecially if Monarchical, ) is free in its Pro- 


ceedings; in others, it is reſtrain'd to a par- 


ticular manner of acting: which Difference 
ave Occaſion to the Diſtinction of Sovereignt 
into Abſolute and Limited. And here we thin 
ourſelves obliged, in the firſt place, to ex- 
plain, with what Accuracy we can, the proper 
Signification of this Term Abſolute ; which 
bears ſo hateful a Sound in the Ears of Perſons, 
born under Free Governments. Indeed the 
Word, if falſly applied and underſtood, may 


encourage 111 Princes to pou and oppreſs the 


State, and to commit the worſt of Diſorders. 
N lince there will be ſeldom wanting 
a Tribe of Flatterers, to ſecond the Motion, 
and, under this fair Pretence, to feed and in- 
flame the Ambition, and other Vices of their 
Maſter. *You are Abſolute , will they ſay, 
© therefore Your Pleaſure is Your Law: there- 
© fore, waſte your — and Your Neigh- 
* bours with unneceſſary Wars, to procure 
© Your ſelf the Name of Great Commander : 
therefore, take the Liberty of treating with 
Inſolence and Abuſe whomſoever You think 
© fit: therefore, drain .Your People with Ra- 
* pines and ExaQtions, to ſupply Your Luxury, 
© or Your Pride. A high Strain of this Para- 
ſitical Rhetorick was that which Auararcbhus 

uſed to Alexander, when under Diſcontent for 
his Murther of Ctus, he told him, that © Juſtice 
© was therefore teign'd, by the Poets, to fit on 
© the ſame Throne as the Gods, or to ſtand be. 
© hind Jupiters Chair, that Men * appre- 
chend and acknowlege, whatever a King acts, 


| Nay, there are Authors, who upon profeſs'd 
Principles maintain the Abſolute Right ot 


to be Good and Right (n). 


fk) N Xenophon Cyrop. 1. 3. Princip. (1 Had. Sanderſon. De Obligat. Conſeient. Prelft. N. 1. 16. &c· G PreliB. K. 1.13, 
Flach. 4 22 Fr” wh 
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The Power to à ct or fpeak whate're they pleaſe, 


Bb . Kings, 
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Kings, by ſuch Arguments and Reaſons, if 
they meaſured it only by a General Impunity, 
and a Licence to oppreſs and ſpoil the People. 
The true State of the ow then, 1s this : As 
we cannot conceive, in ſingle Perſons, a higher 
and more abſolute Liberty, than that they ſhall 
determine and diſpoſe of their Goods, and 
Actions, not by the Will of Another, but b 
their own Judgment and Pleaſure, yer iti 
with a full Obedience to the Law of Nature; 
and as this Liberty naturally belongs to all 
Perſons, who are not ſubjeR to the Command 
of Others : ſo where many Men cleave toge- 
ther in an eſtabliſh'd Hate, there too, as in a 
Common Subject, muſt neceſſarily reſide the 
ſame Liberty, or the Power of chuſing, by their 
own Judgment, all Means and Methods tend- 
ing to the Preſervation of the whole Society. 
And this Liberty is attended with an Abſolute 
Command, or a Right of preſcribing thoſe Means 
to the particular Members, and of compelling 
them to a due Obedience and Conformity. 
Therefore in every State, properly ſo call d, 
there muſt always be ſuch an Abſolute Autho- 
rity, at leaſt in Habit and Power, if not always 
in 3 and 4. For tis a Contradiction 
to * that ſuch a Community is obnoxious 
or ſubje& to none, but purely free and inde- 
pendent, and yet that it hath not a Right of 
adminiſtring its proper Affairs by its own In- 
clination and Judgment, And that this Ab- 
ſolute Sovereignty implies nothing that can be 
term d unjuſt or intolerable, we may eaſily ap- 
prehend from the End of Civil Eſtabliſhments 
and Communities. For theſe Publick Bodies 
were never inſtituted with a Deſign, that Men 
ſhould throw off the Reſtraints and Commands 
of Nature, and run into all the Extrava- 
gancies of evil-Luſts ; but that, by the united 
Strength of a Multitude, a better Proviſion 
might be made, ſor the Intereſt and Security 
of each Member ; and, conſequently, that we 
might be put into an eaſier, and ſafer Courſe 
of obſerving the Edicts of Natural Law. 

VIII. But when we conſider the Supreme Po- 
wer, as it inheres in one Man, or in a Council 
whether of All, or of few, as in its proper and 
—— Subjee? ; it is not every where thus 
free and abſolute, but in ſome places we find 
it under the Reſtraint of certain Rules and 
Laws. , Indeed as for Democracies, the Di- 
ſtinction between Abſolute and Limited Sove- 
reignty is not in them ſo eaſily diſcoverable. 
For altho', in every ſuch Free State, there 
mult be ſome ſettled Rules, founded either upon 
Cultom, or upon written Law, determining at 
what time, and by what Perſons, the People 
ſhall be call'd together, Publick Affairs pro- 
poſed, and the Reſolutions executed; (for we 
can form no Notion of a Civil Community , 
without theſe conſtant Methods of proceed- 
1ng: ) yet ſince the Council, in which the So- 
vereignty reſides, conſiſts of all the People, 


and conſequently every Man is there who 4. 


tains any Right by ſuch Rules or Order, 
therefore nothing hinders, but that the People 
thus aſſembled, may, at any time, alter or re. 
al them. (n) Anacharſis (in Plutarch (0)) 
augh'd at Solon for hoping that he ſhould he 
able to curb the Injuſtice, and the other Yice; 
of his Country- men, by written Ordinguces 
things of no more Strength than Cobwebs : Sin 
wiſely anſwered, that Men commonly ſtand 1g 
Bargains and Agreements, when it 1s the In. 
tereſt of neither Party to break them: and that 
he would ſo frame and temper his Preſeriptio 
as to make it evident to all Perſons in the State, 
that it would be much more for their Bencht 
and Advantage to obey the Laws than to tra. 
reſs them. But the Event of Things con. 
rm'd the Judgment of Anachar/is rather than 
the Hopes of Sn. The moſt likely Means 
that can be thought of, for the enſuring aud 
perpetuating theſe Decrees, is for the people 
to bind themſelves, by a ſolemn AQ of Religion, 
that they will ever obſerve them: as wa 
rattis'd in Rome, with regard to the Lau pro. 
ibiting Regal Government. Yet whether 
ſuch an Oath is any longer Obligatory, when 
none of the Perſons ſurvive who firſt engaged 
in it, hath been the Subject of a former En- 
quiry (). Cæſar found an eaſy Piece of So- 
phiſtry to elude ſuch a Publick Conſtitution, 
The Roman People had laid up a certain Sum 
in the Treaſury, with a ſolemn Execration of 
any one that ſhould dare to touch it, unleſs in 
caſe of an Invafion from the Gauls : Ceſar lad 
Hands on the Money, and ſolv'd all Scruples 
with this Bravado, that by ſubduing the Call 
Nation, he had, at once, free d the Common- 
wealth from their Oath, and from their Enemy 
(). Herodotus (r) informs us, that the Alle. 
nan Lawgiver but now mention d, made his 
People ſwear, that they would not reverſe one 
of his Ordinances within the _ of ten 
Years. Others have endeavoured to preſerve 
ſuch publick Rules, by decreeing 2 Penalty 
zinſt any Perſon , who ſhould move to have 
them repeal'd : tho the Penalty, in this Cale, 
may as well be abrogated as the Laws. Thus 
the 7 ha/ſians made it Death for any Man to pro. 
poſe a League with the Athenians (s). A 
the Athenians themſelves denounced a Fine 
againſt him who ſhould prefer a Bill for the Re. 
covery of the Iſland Alanis (t) Charonaas 
decreed amongſt the Thurians, that whoever 
attempted to correct, or alter the ſettled Laus 
ſhould come into the Publick Aſſembly with a 
Halter about his Neck (2). In the ſame _ 
ner Xenophon (x) reports, that by an Order o 
War, in Cyrus's Expedition, it was decla 1 
_ for any Perſon to ſpeak of dividing the 
rmy. 
Bot in Ariſtocracies, and Monarchies, where 
the Perſons governing are different from tho 
who are govern'd,, and, conſequently, where 


AY Add. Moroceni Hiſt. Vener. I. 14. 


» $17. &c. ) In Solon. ) Appin, 
1.4. (r) Clo.” (J Pons Nd. If. (7) Planar, Solo! 7 Dioder 8, U. 6.17: *(X) le 16, 


ian. Alexand- Df 


(p) Book IV. C. 11. 8 17. b 


2 ———_— 1 1 arne 


h— 


Caar. VI. Of the Law of Nature and of Nations. 


197 


2 latter may obtain a Right by the Pacts 
— Promiſes of the former, the Diſtinction be- 
tween Abſolute and Limited Sovereignty 18 
clearly diſcernible. He then , under uch 
States or Kingdoms, is properly Abſolute, who 
exerciſeth the publick Adminiſtration by his 


vdgment, not according to any ſettled Rules 


or perpetual Decrees , but as the various Con- 
ditions of Affairs ſeem to require: or, in ſhort, 
who procures-the Safety of the Common- 
wealth, by ſuch means as his own Prudence 
ſuggeſts, in every Exigency of Things and 
Times. And in this Senſe the Term Abſo- 
late is fo far from plying any thing that 
looks odious and tyrannical, that 1t lays on 
' Princes a Neceſſity of applying a ſtricter Care 
and Caution, than thoſe who proceed in all Bu- 
ſineſs by conſtant Forms; if they would fully 
ſatisfy their Conſcience and their Duty. Dio 
the Orator (y) ſpeaks admirably to this pur- 
poſe: A good Prince, ſays he, covets nothing , 
becauſe he thinks himſelf to poſſeſs all things - 
abſtams from Pleaſures , becauſe he knows they 
are all within his reach, if he ſhould be inclined 
ro make uſe of them : he is juſter than al Others, 
becauſe he knows himſelf to be the Fountain of 
Faftice to the whole State: he takes a delight in 
Buſineſs and Labour, becauſe he engagetb-m it 
his own free Motion ; and he loves the. Laws, 
cauſe he doth not fear them. And in this way 
of arguing, he proceeds truly and rationally, For 
who bath need o 23 Prudence, than one who 
is to ſteer and direct ſuch important Affairs? 
who of a ſtricter and more accurate Fuſtice, than 
ane who 1s above the Laws ? who of a more tender 
Modeſty , than one who hath a Licence to do all 
things ? and who of a more reſolute Courage, than 


one who is, by his Office, the Common Guardian 


and Proteftor ? _ 

IX. But ſince, in conſulting the Publick 
Safety, the Judgment of a ſingle Perſon may 
ealily be deceiv'd; and ſince all Men are not 
arrived at ſuch a Strength of Soul, as to be able 
to rule their Paſſions under ſo vaſt and fo 
| tempting a Liberty; many Nations have 
thought it the more ſecure and prudent Courſe, 
Not to put ſo unbounded a Power entirely into 
the Hands of one Man ; who can neither be 
infallible in his Underſtanding, nor inflexible 
in his Will; but rather to preſcribe to him a 
certain Method of Governing : 1t having been 
firſt diſcovered, that theſe fixt Rules and Forms 
of publick Buſineſs, are agreeable to the Ge- 
nius of the People, and the Conſtitution of 
the State. Nor is this Limitation of Power 
| an Injury to thoſe Princes, who owe their 
Crown to the free Gift of the People. For if 
they thought it hard to receive an Authority, 
which they could not exerciſe at their own 
Pleaſure, they were at Liberty to have refuſed 
t, But when they have once accepted of the 
Sovereignty , under theſe Conditions, the 
ſolemn Oath, by which they engage to obſerve 


— — 


the Conditions, utterly forbids chem to uſe 
any means, whether of ſecret Contrivance, of 
of open Violence, in order to ſubverting the 
Laws of the Kingdom, and rendring them- 
ſelves Abſolute. Becauſe, as Pliny (2) ob- 
ſerves, No one ought more religion/ly to obſerve 
his Oath, than he who bath the greateſt Intereſt 
in not being forſworn. | 

"Tis a very poor Argument which ſome make 
uſe of, when they tell us, that ſince Princes are 
ordaind by GOD, and fince He hath com- 
manded them fully to diſcharge their Duty, 
which cannot be done without the Exerciſe of 
the Sovereign Power ; therefore we ought to 
ſuppoſe, that GOD, by the ſame Act, gives 
them ſuch a certain Meaſure of Authority; 
of which as they ought not to ſuffer them- 
ſelves to be, in the leaſt abridg'd, ſo the People 
cannot, with any Juſtice deſire to make an En- 
croachment upon 1t; nor, if they did, could 
they be able to bind the Prince, by a Con- 
tract ſo prejudicial to his Right, and to the 
Truſt which he receiv'd from GOD. At the 
ſame rate, ſay they, a Wife might engage her 
Husband, by Covenant, to wink at her ſtoln 
Amours: ſo as to anſwer the Poet's Cha- 
racer, 


— Dottus / pecrare lacunar, 
Doctus & ad calices vigilanti flertere naſo. 


Who his taught Eyes up to the Ceiling throws, 
And ſleeps all over but his wakeful Noſe. 

| 5 _ Mr. Dryden. 
Or the Bargain might be mutual; 

Ot faceres ta quod velles, nec non ego poſſem 
Indulgere ride 1 4 
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The parties ſhould be pleas'd on either fide ; 
And both may for their private Needs provide. 
| . | Mr. Dryden. 


But, as we have already evinced the Origine 
of Sovereignty to be from GOD, ſo we take 
it for a cerfain Truth, that it was left to the 
Pleaſure, and Judgment of Men to chuſe what 
particular Form of Government they thought 
moſt convenient : except where Civil Laws 
have been divinely inſtituted, by the extra- 
ordinary — and Appointment of 
Heaven. "Twas a wiſe Saying of Helant7hon (a), 


States and Kingdoms differ in their Frame, ſome 


admitting Liberty in one Degree, ſome in another. 
But GOD approves of all Rea: of Government, 
which are agreeable to Nature , and to Reaſon. 
None will pretend, that when a Free People 
are about to ele a King, one Candidate can 
plead the Divine Deſignation more than ano- 
ther: or that thece is any peculiar Form of 
Words eſtabliſnd by GOD Himſelf, under 


which the Inveſtiture of Sovereignty mult ne- 


ceſſarily be made. 1 | 
Nor will the famous Deſcription of a King 


(7) Orar,6z, G) Pa. (4) In Epitom, Meral. Philo: 
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by Samuel (b), do theſe Authors any Service, 
which they expound as a general Right belong- 
ing to every Monarch ; whilſt others will have 
it to be a bare account of Matter of Fact, what 
ſome Kings wi do, tho none may juſtly do it. 
Grotins (c) takes the middle way , between 
theſe contrary Interpretations , and tells us, 
that the Prophet's Words do neither. expreſs a 
Matter of Ag, nor yet a bare Fact, ſuppoſed 
to be wrong and injurious; but ſuch a Fact as 
carries in it the Force or Conſequence of a Right, 
tho' it hath not the Foundation, and this Force 
or Conſequence is, that it obligeth the Subject 
to Non-refiſtance : In other Words, that how- 
ever the Prince may, in ſuch Actions, violate 
his Duty, yor the People have no more Licence 
to oppoſe 
thing but what was highly juſt and equal. 
And on this account he obſerves it to be, that 
Samuel foretels the People, they ſhould cry to 
GOD under theſe Oppreſſions; intimating , 
that the Things were above Human Relief or 
Remedy. In fine, he ſays, ſuch Acts as theſe 
in Kings may be term'd Right , by the ſame 
way of Speech, as when the Civil Law (4) 
affirms the Prztor jus reddere, to do Right, 
even when his Sentence is unjuſt. But the 
true Import of that place of Scripture may 
perhaps better appear, if we take this plain and 
eaſy Method of explaining it. The Jewiſh Na- 
tion had hitherto lived under a Democracy, 
but ſuch an one, as often bore the Semblance 
of that kind of Government, on which Ari. 
ſtotle beſtows the Title of Heroical. Their 
Judges, rais'd up for the molt part by Divine 
Impulſe, either deliver'd them from their Op- 
reſſors by War, or 2 in 
— : Yet, in ordinary Caſes, they had more Au- 
thority to per ſwade, than Power to command. and 
no Taxes were allow'd them beyond the ſtand. 
ing Revenues, to encreaſe their Strength, or to 
adorn their N (e). At length the People, 
grown weary of this Conſtitution, deſired a 
King, after the manner of other Nations; that 
is, one who ſhould ſhine with ext®rnal Pomp 
and Grandeur, and ſhould either keep a conſtant 
Body of regular Forces, or at leaſt ſhould 
train up the Subjects to Arms, that they might 
be ready to make Head againſt any ſudden In- 
vaſion (F). When Matters ſtood thus in the 
People's _— Samuel, to put them upon a 
ſerious Deliberation, before the thing was paſt 
Recovery, ſets out to them, in lively Colours, 
the Rights of ſuch a Sovereign, and the In- 
conveniences which would attend the Govern- 
ment. You would have a King, ſays he, who 
ſhould appear with State and Magnificence : 
why, to compaſs this End, he muſtbe attended 
with a numerous Train of Guards ; therefore, 
He will take your ſons and appoint them for him- 
ſelf, for his chariots, and to be his horſemen, and 
ſome ſhall run before his chariots. You would have 
a King, who ſhould be furniſh'd with a ſtand- 


is Proceedings, than if he did no- 


ing Military Force: it will be neceſſary, there. 
fore, for him, to appoint captains over thouſand; 
and captains over 22 out of Lour Sons, who 
might otherwiſe have been employ'd in the 
Improvement of Your private Eſtates. Again 
the Care of publick Affairs will not allow ſuch 


a King to undertake the Culture of his own 


Lands; therefore he will take Your Sons 10 ea 
his Ground, and to reap his Harveſts ; as like. 
wiſe, to make his inſlruments of war , and in. 
firuments of his chariots. Beſides , ſince his 
Court will be large and full, and ſince it will 
be beneath the Dignity of his Wives, or 
Daughters to govern the Kitchin, and to pro. 
vide Suſtenance for ſo vaſt a Houſhold ; he wi! 
take your daughters to be conſectionaries, and 1y 
be cooks, and to be bakers. He will have Occz. 
ſion tor a Multitude of Officers, to inſpect aud 
regulate the Affairs of War and Peace; and all 
theſe muſt have their fix'd Salaries to reward 
their Service; for which purpoſe, he will take 


your fields and your vineyards , even the be of 
for 


them, and give them to his Servants: an 
the ſame uſe, he will require the 7enth of Your 
Cattel. And, after all, if need be, he will not 
ſtick to take your ſervants, and your beafts, and 
them to his work. Ina word, it You re- 
ſolve to have a King, You muſt maintain him 
like a King, and ſettle a large Revenue for 
his Support; and ſhould You afterwards grow 
weary of the Burthen, You cannot lay him 
aſide at Your Pleaſure; Your Election having 
given him ſuch a Right to the Crown, as may 
not be taken from him without his Conſent. 
It is plain then, on the whole , that this Pal- 
ſage in the Scripture Hiſtory, doth by no means 
patronize ill Princes, nor doth contain any 
certain Meaſure and Standard of Regal Power, 
there preſcribed by GOD in the manner of 2 
Law, ſo as to be incapable of receiving Addi. 
tion, or Diminution from any Human Agree- 
ment ; but that the Prophet barely enumerates 
the Burthens and Charges of a Monarchical 
State, whether Abſolute or Limited. Lis 
certainly therefore left to the Judgment of 2 
Free People to determine, whether they ſhall 
confer the Sovereignty on a Prince in an ab- 
ſolute Manner, or whether they ſhall bind him 
to certain Conditions; provided theſe Con- 


ditions imply nothing, which is either impios 


towards GOD, or deſtruQive of the proper 
End of Goverament. For altho' it be true, 
that Men firſt entred into. regular Bodies and 
States, upon their own free Choice, yet in 45 
much as they were always under the Comman 
of the Law of Nature, they ought , on all 
accounts, to inſtitute ſuch Rules of Sove- 
reignty and of Civil Obedience, as ſhould be 
conformable to that Law, and to the juſt De- 
n of Political Societies. | 
X. But that we may rightly 2 _ 
Promiſe or Engagement, (for all have not ie 
fame Force, ) is required to the rendring 3 Mo- 
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narchy not Abſelate, (and the ſame will hold of 
an Ariſtocracy ; ) we mult obſerve that a King, 
at his undertaking the chief Government, 
binds himſelf to the due Diſcharge of it, eicher 
by a general, or by a particular Promiſe, to 
which is uſually added the Confirmation of an 
Oath. A —_ F may = _— — 
zacitly or expreſly. A King, by the very A 
of 3 „is ſuppoſed 
zacitly to engage, that he will conſcientiouſ! 
rform his Truſt; altho' no expreſs Promiſe 
—— (g). But the moſt common way is 


to make this Promiſe in expreſs Words, with 


the Addition of an Oath, and the Solemnity of 
certain Rites and Forms. And nothing is more 
frequent, than to have the Prince's. Duty de- 
ſcribed, in theſe ſet Speeches, by way of Peri. 
pbraſis, or an Enumeration of its principal 
parts: As, ſuppoſe, that he will be diligent and 
watchful in promoting the publick Security, 
that he will protect the good and puniſh the 
bad, that he will faithfully adminiſter Juſtice, 
will not oppreſs the Subject, and the like. 
Now Promiſes of this kind, do not in the leaſt 
prejudice the Abſoluteneſs of a Sovereignty. 
The King 1s, 1ndeed, obliged by them to go- 
vern well; but they leave it to his Judgment 
and Pleaſure, to chuſe and apply the Means in 
order to the obtaining this End. A Particular 
Promiſe, which ſpecifies the manner and means 
of Governing, may be divided according togts 
different Force and Effet. For ſometimes it 
only binds the Conſcience of the Prince; ſome- 
times it makes his due Performance the Con- 


| dition of his Subje&s Obedience. The former 
is done, when the Prince engageth, (for In- 
| ſtance, ) that he will confine the Offices and 


[ 
| 


| 


| with Privileges and Immunities, burthenſome 


| 
[ 


| which are always to be underſto 


Places of Truſt to Men of ſuch a Rank, or of ſuch 
Qualifications ; that he will inveſt no Perſon 


or prejudicial to others; that he will ena& no 
new Laws, 1mpoſe no new Taxes or Tri- 
butes , imploy no Forreign Soldiers, and the 
ike. But then we ſuppoſe the People to de- 
mand all this of the Prince, without conſti- 
tuting any certain OGuncil, to which he ſhall 
be bound to apply himſelf, in caſe the Ne- 


cellities of the Common-wealth require a Di- 


greſſion from ſuch Promiſes and Engagements; 
with this 


| tacit Expreſſion , unleſs the Publick Safety (the 


Supreme Law, ) command the contrary. Such 
a Council, we mean, as might proceed, not 
precariouſly, but by its own proper Right, in 
determining theſe Affairs, and without the 
Conſent of which, the Subjects ſhould not be 
1 to obey the Prince's Orders, in Points 
of this Nature. Now, in ſuch a State as we 
nave been here deſcribing, the Adminiſtration 
ol the Government is bounded and confined b 
certain Laws; and the Prince, who ſhall 


otherwiſe, except in Caſes of Neceſſity, hath, 
no doubt, violated his Word and Faith. And 
yet the Subjects are not impower d to reject his 
Commands, or to reverſe his Proceedings, upon 
this pretence. For whilſt he declares, that 
the Safety of the People, or ſome extraordi- 
nary Benefit to the Publick, 1s the Cauſe and 
Motive of what he does, as indeed this Pre- 
ſumption always attends the Acts of Sovereign 
Princes ; the Subjects are cut off from all far- 
ther Anſwer or Plea: in as much as they have 
no Authority to take Cognizance of thoſe Mat- 
ters, and to judge whether the Neceſſities of 


the Common - wealth require them or not. 


Whence tis eaſy to draw this Obſervation, 
that a People do not ſufficiently guard and ſe- 
cure their Liberties, when they create a 
King only with a Limited 1 and 
yet do not appoint a Council, without the Ap- 
3 of which thoſe Acts, excepted in the 

imited Grant, ſhall not be perform d: Or 
unleſs they oblige the King to hold an Aſſem- 
bly, in which thoſe extraordinary Affairs may 
be debated. For this is a much better Expe- 
dient, than if the King ſhould be only bound, 
in theſe Caſes, to follow the (Haney of a 
ſmaller Council: ſince it might ſo 5 that 
the private Intereſt of thoſe few embers , 
who compoſed ſuch a Meeting, ſhould interfere 


with the publick Good; whence they might be 


prevail'd on by the Motive of particular Ad- 
vantage, to with-hold their Conſent from the 
ſalutary Propoſals and Intentions 'of the 
Prince. | 
But Monarchy is brought into much nar. 
rower Bounds, and under much ſtricter Ties, 
if, at the.firſt conferring of Sovereignty, it be 
expreſly covenanted between the People and 
the Prince, that the latcer ſhall govern accord- 
ing to certain fundamental Laws, and in all 
ſuch Affairs as are not left to his abſolute Diſ- 
poſal, ſhall have recourſe to a Council of the 


Commons, or of the Nobles, and determine 


nothing without their Conſent : that, in caſe 
he do otherwiſe, the Subjects ſhall not be obli- 

ed, by any of thoſe illegal Commands. A 

eople, who conſtitute a King over them in 
this manner, are ſuppoſed to have promiſed him 
Obedience, not abſolutely and in all points, 
but ſo far as his Government is agreeable to 
the Original Contract and the fundamental 
Laws: from which whatever Acts of his re- 
cede, are thereby rendred void, and loſe all 
Force of engageing the Subjects to a Com- 
pliance. Nor yet can it be truly ſaid, that 
theſe fundamental Laws render the Supreme 
Power lame and imperfe&. For all the Acts of 
Government may be exercis'd here, as well as 
in an abſolute Kingdom : only, that whereas 
in the latter the Prince proceeds by his own 
ſole Judgment, at leaſt, as to the final Deter- 


LO NT 


( g ) Groti ; FRAN 1 6 ER 
48.3 For ther the kt 5 Xl. 17. The People promiyd to take the * Saſety under their Cars. 
u ſhould be made at 


aut ſuch 


iſe any tung to the People, 
rouge ha, cople, war 


WA 


807 ſpeaking of this 
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mination 


Bb 3 


200 


Of the Law of Nature and of Nations. Book VII. 


mination of things, in the former there 1s a 
Council eſtabliſh'd, which doth, as it were, 
bear him Company in the adjuſting of Affairs; 
and on the Authority of its Deciſions the So- 
vereignty depends; not as on the proper Source 
of Power, but as on the neceſſary Condition. 
Neither are there in ſuch a State two Govern- 
ing Willa; ſince whatever the Common Body 
acts, it acts by the Will of the Prince: The 
Limitation of the original Grant, only pro- 
ducing this Effect, that (unleſs under ſuch a 
Condition ) the Prince ſhall not incline his 
Will to ſome particular Deſigns, or that ſuch 
Acts of his Will ſhall have no Force or Vertue. 
No more can it be pretended, that the King, in 
a Realm thus conſtituted, lofeth his Sovereign 
Power, or that the Council 1s Superior to Him. 
For theſe are very faulty Conſequences, © The 
prince cannot act in every thing according to 
© his own Pleaſure ; therefore he hath not the 
© Supreme Authority: I am not obliged to obey 
©him in all things; therefore I am his Supe- 
© rior, or, at leaſt, his Equal: I can't command 
© a Subject in an Arbitrary manner; and there- 
© fore he muſt have his turn of peremptorily 
©commanding me who am his Prince. There is a 
great deal of Difference between theſe two 
Propoſitions, I am bound to act with this Per- 
© ſon's Approbation, becauſe I have engaged my 
i ſelf to it by Covenant: and I am bound to 
follow this Perſon's Will and Pleaſure, be- 
© cauſe, by virtue of his Sovereignty, he hath 
© a Right of laying theſe Injunctions on me. 
Supreme and Abſolute are by no means one and 


the ſame Term. For the former only denies a 


Superior, or an Equal in the ſame Order: the 
latter farther imports a Power of gxerciſing 
any kind of Right, according to one's own 
Judgment and Inclination. 

But what ſhall we ſay, if in the original 


Agreement it was expreſly (4) made a Con- 


dition, that if the Prince acted otherwiſe, he 
ſhould forfeit his Sovereignty. We have many 
Inſtances of this Practice in Hiſtory. Dioabrus 
Siculus (i) reports, that amongſt the Sabeans 
the King, tho' in all other reſpects Unac- 
countable, yet if he ſet a Foot beyond his own 
Palace, was to be ſtoned by the People. And 
this, he ſays, was ordain'd by the Advice of 
an ancient Oracle, The People of Arragon 
heretofore, when the King had taken an Oath 
to preſerve their Privileges, engaged their 
Allegiance to him in this Form, Ve, who have 
as much Power as Ton, make Tou our Sovereign 
Lord, upon Condition Tou keep inviolably our 
Laws and Rights, and not otherwiſe (k). Severus, 
when heentred upon his Reign, not only ſwore 
that no Senator ſhould be ever put to death by 


his Orders; but likewiſe publiſh'd a Decree + 
this Effect, that Whatever rand ae rd 
off one of the Senatorian Rank, he himſelf 45 
2 bildren „ and the Agents he made aſe of, — 
their Cbilaren, ſhould be declared Enemies 
the Common-wealth (I). Tho' Jui $41, 
who, by the Emperour's Command, wrote thi, 
Decree, in a little time after loſt his Life, To 
come, then, to a Reſolution of the Queſtion be 
fore us, it is plain, that no Abſo/ute Prince can 
receive his Authority under ſuch a Clauſe or 
Condition as we have now deſcribed. Vet 
nothing ſeems to hinder, why a Limited Go. 
vernment, and yer a true and proper Mo. 
narchy, may not be confer'd on a Perſon under 
the Terms of Reſtraint. For tho' we ſhould 
allow, that a Temporary Authority cannot 
rightly be term'd Supreme, yet we muſt not 
call that Authority Temporary, which depends 
on a Condition in the Power of the Prince to 
perform. Nor do we by this means ſubje& the 
Prince tothe 05 quis of the People, as if they 
were, 1n a ſolemn manner, to determine whe. 
ther he hath broken his Engagement, or not. 
For beſides, that the Conaltion we ſpeak of 
uſually conſiſts of ſuch Matters as areclear and 
obvious to Senſe, and therefore not ealily liable 
to Doubt or Diſpute ; ſuch an Act of the People, 
whereby they take notice of the Prince's Mif- 
carriage and Forfeiture, doth not carry in it 
thg Semblance of a judicial Proceeding, for the 
taking Cognizance of a Subject's Offence : but 
is no more than a bare Declaration, by which 
the one Party obſerves and protelts , that its 
manifeſt Rights have been violated by the other 
Party : and ſuch a Declaration may be made by 
an Inferior (n). 

Grottus ſpeaks ſomewhat obſcurely, when 
he obſerves, that the Obligation, ariling from 
the Promiſes of Kings, may reſtrain either the 
Exerciſe of the Af, or direftly the very Pouer. 
That an AQ, contrary to Promiſes of the for- 
mer kind, is Unjuſt, and yet Valid, but an 
Act, repugnant to Engagements of the latter 
ſort, is not only Unjuſt, but Void and in- 
effectual. As if he had ſaid, ſometimes a King 
promiſeth, that he will uſe ſuch a part of his 
Sovereignty only in a certain manner: ſome- 
times he plainly abridgeth himſelf of ſuch a part 
of his Power. Concerning which Diſtinction we 
may offer theſe two Remarks: Firſt, that an Ad, 
committed againſt Promiſes of the former kind, 
may likewiſe be Void. for Inſtance, ſuppoſe? 
Prince hath engaged, that he will not levy new 
Taxes without conſulting the States of the 
Realm, we conceive, thatthe Levies, which he 
ſhall make in this Arbitrary manner, ate nu 


and unobliging. And, ſecondly , that as t 


— 


(h » We ſay e, for if the Clauſe run only thus, In caſe the King 28 otherwiſe, the Subjſe iced; it wile 
122 Condition, as the Civilzans ing a2 otherwiſe, the Subſet? ſpall not be obliged 


amount to ſuch 


Lex Commiſſoria. 


(i) L.1. c. 47. Add. Agatharcid. De Mari Rubro, c. 0. Strabe (I. 15.) tells us of a Cuſtom much like this; chat in Iadis it 


the Prince happens to drink to exceſi, the very Women have Liberty 
Sa i (& ) See Hotomann. France Gs. Cap. 12. 


way claim his Succeſſor in 


(m) Comp. Bœcler 2 Grot. J. 1. c. 3. 3.16. 


to kill him; and ſhe that doth the Feat, for ber 
(1) Xiphilia, Epic, Dion. | 
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the latter art of the Diſtinction , what Gro- 
fins there ſuppoſeth cannot but maim and diſ- 
member the Sovereign Power. 


XI. But to give us a deeper Inſight into the 


Nature of Limited Monarchies, it will be uſe- 
ſul to remark, that the Affairs, which offer 
themſelves in the Publick Adminiſtration, are 
chiefly of two kinds. Some may be ſettled and 


regulated before hand; becauſe, whenever 


they happen, they have the ſame conſtant Na- 
ture. Others there are, on which Judgment 
cannot be given, whether or no they are ex- 
jent to the publick Welfare, but at the 
very time when they appear: becauſe the Cir- 
cumſtances, which attend them, are not to be 
foreſeen. Now a People, who have ſettled 
themſelves in a Limited ee xp 4 may pro- 
vide, that in neither of theſe kinds of Affairs, 
any Prejudice ſhall ariſe to the Good and Safety 
of the Common-wealth. As to the former, by 
ordaining perpetual Laws, which the King 
ſhall be bound to obſerve : and as to the latter, 
by appointing a Council of Peers, or of Com- 
moners, who ſhall always be conſulted on ſuch 
Emergencies. Thus a People, who are fully 
ſatisfied of the Truth of the Religion they 
rofeſs, and likewiſe of the Decency of their 
ternal Rites, and their Eccleſiaſtical Polity, 
may oblige a Prince, when they inveſt him 
with the Government, to make no Alteration 


in the eſtabliſh'd Worſhip, by his own ſole 


Judgment and Authority. Again, no Man is 
ignorant how much the Juſtice of a Nation 
uffers, when Cauſes are determin'd, not ac. 
cording to written Laws, but by the bare Sen- 
tence of the Prince , and by what they term 
Equity : ſince in this way of proceeding , 
Paſſion, or Ignorance muſt frequently — 
Advantage over Reaſon (2). To avoid which 
Inconvenience, a People may engage the Prince 
whom they create, that he ſhall either obſerve 
the Laws already extant, or enact new and rea- 
ſonable Statutes; and that according to theſe 
Conſtitutions Juſtice ſhall be given by certain 
Colleges, or ſtanding Courts; no Cauſes, except of 
very weighty Concern, or by way of Appeal, 
being allow'd to come before the King. Yet, 
as to this Point, Kings themſelves are often 
fond of referring invidious Cauſes to the De- 
cilion of Others (o). And this Excuſe is 
often ſerviceable, in potting off the impor. 
tunate Interceſſions of Great Perſons on the 
behalf of Criminals. "Twas a brave Saying 
of the Emperour Anaronicus Commentns ( p), 
That the Severity, and Authority of the Laws 
ought to be of more Force than his private Will 


and [nclmation ; and, that 'twas fit the Sentence 
of the Judges ſhould over. rule the Optnion of the 
Prince. leſs obvious is it to remark, how 
eaſily Luxury or Ambition may ſquander away 
what hath been got by the Induſtry and Swrat 
of other Men. On this Score therefore, leaſt 
the Riches or Subject ſhould ſerve only for 
Fuel to the s of the Sovereign, many Na- 
tions have wiſely aflign'd their Kings ſuch fixt 
Revenues, as they thought ſufficient for his 
ordinary Expences on the Common. wealth; 
and left the raiſing of larger Sums, when there 
ſhould be Occaſion for them, to the Conſide- 
ration of a Council or Aſſembly. In like man- 
ner, ſince ſome Princes, out of too great a 
Fondneſs for Martial Glory, hazard themſelves, 
and their Realms by engageing in unneceſſary 
Wars; it was a prudent Caution in thoſe 
people, who, when they confer'd the Sove- 
reignty on their Kings, obliged them not to 
enter upon a War, at leaſt not on the offenſive 
ſide, without the Advice and Concurrence of 
a proper Council. We are told of the Inha- 
bitants of the Iſland Borneo (q), that they 
have ſuch a Natural Averſion to War, and to 
Martial Princes, that when they find their Mo- 
narch to be of a fiercer Diſpoſition, they ob- 
lige him to fight at the Head of his Army, 
ok he may meet with the greateſt Danger. 
theſe therefore, and in all Inſtances of 1 
which a People find to be of publick Uſe 
Benefit, they may provide for their own Secu- 
rity, by ſettled Conſtitutions and Decrees : leaſt 
if they ſhould leave the abſolute Diſpoſal 
of ſuch Affairs in the Hands of the Prince, 
2 Common Intereſt might poſſibly ſometimes 
uffer. - . 
From what hath been obſerv'd in the Head, 
it appears in what Senſe we ought to explain, 
that common Aſſertion of the Grecian: Poli. 
ticians, and Others who follow them, when they 
tell us, that The Government of a State | 
rather to be committed to Laws, than to ow. 
For the only rational Interpretation of ſuch a 
Maxim mult be this, that it is more expedient 
the Rulers of Common. wealths ſhould govern 
according to the ſtanding Preſcriptions of the 
Laws, than according to their own private and 
unconfined Pleaſure. For, otherwiſe bare 
Laws are no fitter to govern a State, than the 
bare Needle to govern a Ship, without the 
Aſſiſtance and Direction of a Pilot. 

Many Examples and many Methods we find 
in Hiſtory, how the Regal Power hath been 
limited and reſtrain d (7). But perhaps no 
Re lation is ſo extraordinary as that which S. 


(0) Ovid. ( Metam. 12.) makes Agamenmen uſe this wiſe Cnoduct in diſpoſing of grhilleys 


p01) er. nn. xi. 4a. | 
SE nl ; ing throws off the Odium, and denies 
. — rin. 

| mn. And tothe General Vote the mighty Cauſe refers. 

(#) Niceras Acominar Y TY h ; Gomora Hiſt. Ind. Orient. c. 95, 

(7) How the 2 EU I. 1. c. % 44 Tia. Nec Ii. vn. 6.24. in fm 
& Solin. Fa —_ was , — 71 . 2 2 
N 66. Philoftratus ( Vit. Apollon. I. 3. c. 10.) reports, that the ancient Conſtitutions of the wiſe Indians, permitted the 

to ſtay amongſt thera bar a fingle Day, at once. | | | ; 
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linus (s) gives us of the People of the Iſlands 
Hebrides in Scotland : Their King , ſays he, 
hath nothing of his own : all Poſſeſſwns lie in 
Common : He is tied to Equity, by eſtabliſb d 
/.aws. And leaſt Coveteonſneſs ſhould tempt him 
from Truth and Right , he 1s taught Juſtice by 
the Diſcipline of overly ; having no fix! Re- 
venues, nor Private Eſtate, but owing bis Main- 
tenance to the Publick Stock, He is allow'd no 
Wife , but makes free with any of his Subjes 
Beds, as he thinks convenient. And thus be hath 
no Hopes of a Family and Children, to engage or 
to enſnare him. Ronius Rhodins (t) tells us 


a lamentable Story of the Kings of the Maſiy. 


 maci, that if at any time they pronounced an 
- unjuſt Sentence, they were immediately ſhut 
up in a Tower, and ſtarv'd to death. 

XII. But whereas, as hath been already 
ſhown, Princes, in a Limited Monarchy, are 
for the moſt part obliged, in ſuch Affairs as the 
people thought fit not to leave to their ab- 
ſolute Diſpoſal, to apply themſelves to a Coun - 
eil, either of all the Subjects in general, or of 
Deputies, repreſenting the particular Claſſes 
and Orders; it is farther to be obſerved, that 
the Power of ſuch Councils is not in all Places 
alike. For there are Realms, where the 
King, being in other reſpects Abſolute, ap- 

ints a Council or Senate, the Approbation of 
which he makes eſſential to the Validity of his 
Decrees (4). Now a Senate of this kind, is, as 
to its Authority, no more than a Board of 
Counſellors; and when it proceeds to take the 
Royal Edits under Examination and Cenſure, 
and to reje& ſuch as ſeem leſs expedient to the 
Common- wealth, it does this, not by its own 
proper Right, but by a Power delegated from 
the Prince; who makes this prudent Proviſion, 
that nothing may be enacted prejudicial to the 
Publick, either through his own Inad vertency, 
or through the Inſtigation of Flatterers. 7 
rarch (x) reports it as A Law of the Zgyprian 
Kings, which they conſtantly obſerved, to 
© bind the Judges by Oath, that they ſhould not 
© obey the Prince himſelf, if he deſired them 
© to paſs an unjuſt Sentence. And on the ſame 
Occaſion, he tells us, that Auligenus the third 
gave Notice to the States, That in caſe he 
© ſhould, by any Letter to them, command any 
© thing contrary to the Laws, they ſhould not 
© perform ſuch an Injunction, but ſhould take 
vit for granted, that he had forgot himſelf (). 
By this means too, Princes often get rid of bold 
Petitioners, whilſt in Appearance they grant 
the Requeſt, but at the ſame time know, that 
the Senate will cancel and reverſe it (2). 

_ Yet, under this Conſtitution, if, at any time, 
the Prince politively inſiſts in having his Will 
rake place, and doth not own the Reaſons, ur- 


Succeſſors, (by an Oath, at their 


ged by the Senate, to be of Strength enough to 
perſwade the contrary ; the Senate cannot pro. 
ceed farther in oppofing the Prince's Power. 
For it is not ſuppoſed, that he, in appointing 
ſuch a Council, intended to give up irrevo. 
cably his Abſolute 4 of governing, and of 
his own accord to make his Subjects Obedience 
only conditional, when he might have claim'g 
it without any ſuch Terms of Reſtraint. The 
Senate therefore, in this Caſe, hath its Autho. 
rity only by Commiflion from the Prince, who 
may conlequently put a Stop to it, when he 
thinks fit: tho' indeed he ought not to think 
fit, unleſs on very extraordinary Occaſions. 
But thus much may 
when one King hath, by his own tree Ad, 
conſtituted ſuch a Senate, they may oblige his 
dmillion to 
the Government,) not to diſſolve it. 

A Senate thus form'd, and eſpecially if it be 
left in the King's Power to ſuppreſs it, doth 
not hinder the King from 2 Abſolute. 
For when we apply this Denomination to 2 
Prince, we do not preſume that he acts whatever 
he — * according as he is led by the Blind. 
neſs of Luſt, or the Raſhneſs and Inadvertency 
of Paſſion; but only that he determines, by 
his own final Judgment, all Matters belonging 
to the Common. wealth: which is very far 
from being inconſiſtent, with a Neceſſity of 
hearing good Reaſon and ſound Advice. Hence, 
altho' the Council, which ſuch a Senate offers 
the Prince , doth not oblige him by its own 
Force, or by any Authoriry inherent in its ſelf, 
yet, 1t affords the Ground and Occaſion of an 
Oblgation, by repreſenting to the Prince after 
what manner he may truly diſcharge his Duty, 
1n the Buſineſs at preſent under Debate. For 
ſo, a Phyſician cannot be ſaid to ob/jge a Patient 
by his own Power and Authority ; yet when 
he ſhews him what will conduce to his Health, 
the Patient is bound to follow his Preſcriptions, 
by the Law of Nature, which enjoins every 
one to rake care of his own Health and Safety 


(4). The ſame muſt be ſaid of the Aſſemblies 


of the Eſtates in a Realm; which ſerve only 
for a larger Council of the Prince, by means 
of which the Complaints of the People, which 
are often neglected or ſuppreſs d in private 
Councils, may be brought to the Princes Ear; 
who hath the Liberty of taking what Method 


he 22 for their Redreſs (b). It is well 
oble 


rv'd by Mr. Hobbes (e), that unleſs we 
would rob the King of his Sovereignty, 2 
make a State with two Heads, ſuch an Aſſembly 
cannot undertake more Buſineſs than the buy 
hath propounded to them: Since the 7 
cannot chooſe their Deputies to other iuteni Ibn 


is, in the ſuriting directed to them from ihe 5+ 


ant. J. 3. 
. Hiſt. Gall. 4 V. . 257. &c. 
f in his 


(8) Ke Gret. L. 1. c. 3. 810 (e] Leviathan, Cap. 22. 


2) See what relates of the Empire of China. Deſcript. Sin. Cap i. 
id. i be kde operas (af. ha: 2 


(2) Fd. I. 1. C. De Peri. Bondr ſubiat. Bodin. De Reil 


oh. Labardz, Hiſt. Gall. J. 3: P13, 133: Edit. Paril. 1671, 


that People, made it a Caſtor, when were admoniſh'd, by Perſons 
purſuing Vertue, or of any Aﬀair — to the Publick Welke, 


dei, char the berrer fort ot Prioces among? 
dom and Goodneſs, of ſhunning Vice, oe 
to receive the Advice with beud od Knee, AMA, 1. 6. c. 1. p96 


vereguly. 


done on the people's lide; 
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eien, expreſs'd. For the ſame Reaſon, when 
. Seeg, ll declare, that nothing more at 
reſent remains to be propounded to their De- 
— the Body is diſſolv d. Yet they are allow d, 
of their own accord, to inform the King of ſome 
Matters in the way of Addreſs and Petition. 
But the Sovereignty may then properly be 
term'd Limited, when the People at firſt con- 
ſerd it on the Prince, under this Condition, 
that before he proceeded to the Exerciſe of 
certain Acts, he ſhould conſult the Aſſembly of 
the Eſtates, and that without their Conſent his 
Decrees ſhould beof no Force. Yet {till we ought 
to leave 1t in the _ Power, to call this 
Aſſembly, and to diflolve it: as likewiſe to 
propoſe the Matters which are to be debated in 
it; unleſs we would give him the Name only 
andShadow of a King, or would throw the Com- 
mon-wealth 1nto an £7 wn Shape. And altho 
it be granted, that the Eſtates aſſembled may, of 
their own accord, lay before the King Conlide- 
rations relating to the publick Safety, yet the 
Decrees, which they form on ſuch Heads, ſhall 
derive their Force from the Royal Aſſent and 
Ratification. The Difference between ſuch a 
Body of Repreſentatives, and Counſelors pro- 
perly ſo call d, is this, that altho, in their Ap- 
plications to the Sovereign, they both act in 
the ſame manner, by Reaſons and Advice; yet 
the Sovereign may reject the Reaſons of the 
latter, but not of the former. Nor ought the 
Prince to think it hard if the Eſtates do ſome. 
times deny their Concurrence to what he offers, 
For he hath engaged himſelf by his Promiſe, 
to have always an Eye and Regard to the Com- 
mon Welfare; which, in all Probability, muſt 
be better underſtood, and more ſurely conſulted 
by a Number of ſelect Judges, than by a fingle 
Man. The Prince , therefore, in caſe his 
Eſtates ſhould thus happen to diſſent from his 


Opinion, mult attribute the Misfortune to his 


own Inadvertency or Pallions , or to the ill 
Fate of the Kingdom. Tis an idle Fear, 
which poſſeſſeth ſome Men, that by this means 
we ſhall put it in the Power of the Eſtates, to 
preſerve, or to deſtroy the Common-wealth, as 
they think fit. For 'tis ridiculous to ſuppoſe 
ſo much Imprudence , either in the King, as 
that he ſhall be unable to repreſent to the 
Aſſembly the real Neceſſities of the Kingdom; 
or in the Aſſembly, as that when they ſee the 
Buſineſs thus clearly laid before them, they ſhall 
obſtinately betray their own Security. But 
this is certain, ſince the Perſons, who firſt in- 
veſted the Prince with a Limited Sovereignty, 
cannot be preſumed to have been deſirous, ei- 
ther of overturning and deſtroying the Go- 
vernment , or of hindring, by their Acts and 

venants, the true End of Civil Communities 
from being obtain d; it may hence be gather dd, 
that theſe original Covenants and Agreements 
are was ſo to be interpreted, as that they 
may conſiſt with the publick Safety, and on 


— 


no account contradict and oppole it: And 
conſequently, that the Perſons thus Covenant: 
ing muſt be ſuppoled to have done all, with 
this Reſerve in their Mind, that the Terms 
and Conditions, which they now ſettled 

ſhould not, in the leaſt, prejudice the General 
Intereſt or Security, or cauſe a Convulſion or 
a Diſſolution in the Common-wealth. If then 


ſuch a Caſe ſhould happen, that the Covenants, 


firſt entred upon by the People, ſhould after- 
wards, in any Inſtance, appear prejudicial or 
deſtructive to the publick Welfare, it will be 
convenient, if the Matters ſhall admit of De- 
lay, to propoſe them in an Aſſembly of Eſtates. 
When this cannot well be done, the King hath 
it in his own Power to correct, by Wiſdom 
and Art, thoſe dangerous Eſtabliſhments. And 
the ſame Rule will hold, with regard to the 
ſtanding Laws; which are now and then 
enjoin'd Silence, by the Supreme Law, the 
Safety of the People. Thus Aeſilaus com- 
* the Laws to Sleep one Day ; that thoſe 
who had fled in the Battel at Leuctra, might have 
Leave to return, without the uſual Penalty and 
Diſgrace. In the ſame manner, the ordinary 
Courſe of Judicial Proceedings is often hindred, 
either by the Neceſſity of the Times, or by 
the Condition of the Parties offending; who 
perhaps, were they to be formally Arraign'd, 
muſt ficſt be vanquiſh'd as Enemies, before they 
can be Try'd as Criminals, Therefore Mr. 
Hobbes's Poſition will not ſtand, without ſome 
Grains of Allowance, when he aſlerts (4), 
That the Evil _—_——_ by Publick Condemnation, 
7s not to be ſtyl d by the Name of Puniſhment , 
but of an Hoſtile 4. He ſpeaks Truth, in 
caſe there was no precedent Crime : but when 
the Offence is evidently proved, the Evil in- 
flicted will be truly and properly a Puniſhment, 
tho' the preſent Poſture of Affairs hinder the 
Offender from being Condemn'd in the Com- 
mon Method of Juſtice. wh 
XIII. But Mr. Hobbes ſeems inclin'd to 
allow no Diſtinction between Supreme and Ab- 
ſolute Power; or rather to make all Power Ab- 
ſolute that is Supreme. To whoſe Notions 
this general Remark may be applied, that 
what he ſo crudely delivers, ſhould be limited 
with this Condition, So far as the End of Civil 
Government will admit: As, for Inſtance , 
when he ſays , that He, to whom the Right of 
Puniſhing belongs in a Common. wealib, may 
juſtly compel all Men to all things that he plea- 
ſeth (e). And indeed he himſelf inſerts this 
Reſtriction; for he tells us, that by a4 things, 
he means, 4 things that are neceſſary to lb 
Common Peace aud Security (f). And ſo "gain, 
he obſerves, that There is counected, with the 
- Right of the Sovereign, ſo much Obedience in 
the Subject as the Government of a State ne- 
ceſjarily requires. By the ſame Rule thereſore, 
when he affirms (g), that He, who hath in ſuch 


(4) Lerch. 6.23. (e) De Cre, e V. 7.6. (f) Ibid. 1. 6. & (8) 1.6. 6 5 13. 


a manner ſubjected his Will to the Will of a 
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Prince, as that the Prince may, without Re- 


ſtraint, do what he liſts; make Laws, judee 


Cauſes, inflif? Puniſhment, uſe the Strength and 
Riches of the People at his Pleaſure, and all this 
by Right; hath certainly granted the higheſt 
Power or Sovereignty that can be given we are 
to conſider, with what Purpoſe and Intention 
Men firſt applied their Minds to the conſti- 
tuting of Civil States. And then we ſhall ſup- 
poſe no Perſon to have voluntarily transfer d 
on the Prince any farther Degree of Power, 
than appears conducive to that End, in the 
Judgment of any wiſe Man : tho' to determine 
what 1s thus conducive according to particular 
Circumſtances and Occafions, doth not belong 
to thoſe who transfer their Right, but to Him 
on whom it is transfer'd. The Sovereign 
therefore hath a Right of compelling the Sub-. 
jects to all ſuch —_ as he judgeth to be of 
any Conſequence to the publick Good. But to 
conſtrain them, to that which is inconfiltent 
with the Safety of the Common-wealth , or 
with the Laws of Nature, is what he ought 
not to entertain, even in Thought and Inclina- 
tion. And if he ſhould engage in any ſuch 
Attempt, no doubt he — the proper 
Bounds of his Authority, 

It may not be amiſs, if we here examin the 
Arguments alledg'd by the ſame Author (), 
by which he endeavours to make out, that 


it would be a vain Deſign to introduce a Li- 


mited Sovereignty. For, in this Caſe, ſays he, 
The Aſſembly, which preſcribed Laws to the 
© future Prince, had certainly an Abſolute 
power, at leaſt habitually or virtually. If 
© then the Aſſembly continues, or, proroging 
cit ſelf from time to time, meets again at a fixt 
© Day, and a certain Place; this Abſolute 
© Power remains ever as it was firſt ſeated ; and 
© ſo the Prince will not have the Supreme Au- 
© thority, but will be a bare Magiſtrate. ( And 
thus much we grant, if the Aſſembly thus 
meets by its own Right, and hath the Power 
of determining all kinds of publick Buſineſs, 
and of calling the King himſelf to an Account.) 
«But if the Aſſembly diſſolves it ſelf, unleſs 
© the State be difloly'd with it, there muſt be 
© left ſomewhere a Power of puniſhing thoſe 
© who tranſgreſs the Law; which cannot he done 
avithout Abſolute Authority. This Clauſe we 
deny, as utterly falſe; and we have no better 
Opinion of the reaſon on which he builds it: 
6 h Prince (ſays he) who hath ſo much Strength 
© oranted him in a rightful manner, as to enable 
: Fin to puniſh any ſubjeQ whatſoever ; enjoys 
© the greateſt Power, that a People can give. 
For the Weakneſs of this Argument will eaſily 
be diſcover d by any one, who reflects on the 
Deſign of Civil Eſtabliſhments, and conſiders, 


that by ſubmitting their Will, and their 


Strength Men do not turn themſelves into 
meer Engines, to move no otherwiſe than as 
they are drawn; but that they only grant to 


Another the Uſe of their powers u 

dition; ſo as that they themſelves 28 i 
whether this Condition be made good — 
it be not, are at Liberty to — what the 
gave. Alike abſurd is it to pretend. that 3 
15 not more Security againſt the Abuſe F 
Power ina Limited, than in an Abſolute 00 
vernment. He who hath Strength enough f 5 
defend his People, (as all wiſe Subjects mul 
allow their Prince,) hath not always Strength 
enough to oppreſs or to deſtroy them. The 
Commands of a General may work with good 
Force upon his Soldiers, when he orders then 
vigorouſly to attack the Enemy: and vet 
they would be found very inlignificant, ſhoyl, 
he bid them turn their Swords againſt exch 
other. On the whole, he is a Prudent Prince 
who tho' intruſted with an Abſolute Soye. 
reignty, yet in ſome Inſtances waves his ow 
particular Advantage, when he finds the $i. 
jects are not to be brought to a Compliance 
without endangering = publick Welfare. 
But they are no leſs a Prudent People, who, wel 
knowing what _ would be inexpedient to 
their Conſtitution, have, by the means of Fun. 


damental Laws, put it out of the Power of 


Princes to conſtrain them, in thoſe Inſtances. 
XIV. Laſtly, It is incident to the Supreme 
Power, that it may be enjoy'd, either fully, or 
under more or leſs Degrees of Diminution: 
and this chiefly belongs to Monarchical Go. 
vernment, For ſome Kings poſſeſs their 
Realm in the way of Patrimony, Others in 
the way of Uſe only, not of Property ; and 
this is either for the Term of their own Life, 


or with the Power of tranſmitting it to their 


Poſterity under certain Conditions : andothers 
are commiſſion'd to hold their Sovereign 
only for ſuch a fix'd Period of Time, which 
being once lapſed, their Power paſſeth away 
with it, and they return to the Condition of 
private Men. Indeed Mr. Hobbes (i) will have 
thoſe Monarchs likewiſe to be call'd Tempo- 
rary, who receive their Power for Life; and 
affirms them to be properly no Monarchs, but 
only the Miniſters of the People. But it is 
contrary to the Common Cuſtom of Speech to 
call him a Temporary Prince, who doth not 
lay down his Digaity, but with his Life: this 
Term being properly applied to thoſe, whole 
Authority expires at ſuch a certain and definite 
Point of Time, not by Chance, but by Right. 
XV. But Learned Men are not agreed to ac. 
knowledge any ſuch Thing, as a Temporary 
Monarch. Grotins (k) will have the Diftator, 
amongſt the Romans , whoſe Power laſted but 
ſix Months, to have been truly a Monarch: 
Becauſe (ſays he) i this Period laſted, it 
exercis'd all the As of the Supreme Author!) 
qauith the ſame Right, as thoſe who are me} 
juſtly and properly Sovereign Princes, weil ber 
could his As be Nn by any other Power 


But we underſtand the Nature of Moral Thing! 


(h) De Cive, 6.6. 5. 7. (5) De Give, L 5. . 16. I. 9. 5.13. 
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b, their Operations; and, conſequently , thoſe 
. b produce the ſame 22 ought to 

under the ſame Name. Yet there is no doubt 
to be made, but that a Temporary Command 1s 
in Dignity much inferior to a Perpetual : ſince 
Men are wont to reſpe& thoſe with a much 
more ſolid Veneration, whom they apprehend 
to be incapable of returning to a private Con- 
dition, than thoſe whom, 1n a little time, the 
are again like to ſee on the ſame Level wit 
themſelves. But, indeed, Bodinus (I) before Cro- 
tins, and many good Authors ſince him, have 
ſhown, that the Dictator was by no means a 
Monarch, but only an Extraordinary Magiſtrate. 
Nor doth that Axiom ſtand on very ſure Ground, 
Thoſe are the ſame Powers which produce the 
ſame Effects: for it muſt be farther conſider' d, 
whether the Perſon exerciſeth this Power as 
properly big own, or as delegated to him by 
Others, to uſe in their ſtead. On which ac- 
count, it is a Miſtake likewiſe in Grozzas (m); 
to rank thoſe Perſons in the Claſs of Temporary 
Monarchs, I ho, during the Minority of Kings, 
or in the time of their Captruity, or Lunacy, are 
appointed Protefors : in as much as they are nei- 
ther ſubject᷑ to the People, nor is their Power re- 
vocable, before the time ſix d by Law: For 
theſe Governours exereiſe the Supreme Au- 
thority, not in their own Name, but in Ano- 
ther's; and therefore can no more be term d 
Monarchs, than we call a Guardian the Pro- 
prietor of the Goods of his Ward. And then, 
no Man, who is vers'd in the Roman Hiſtory, 
will allow, that the Dictator had all and each 
preciſe part of the Sovereignty ſo committed 
to him together, as that during the ſix Months 
Space, he might exerciſe it as he pleas d. And 
as for what is urged, that His Acts could not 
be revers'd by any other Power ; it is not abſurd 
to ſuppoſe a Magiſtrate, ſo commiſlion'd and 
impower d, that, at leaſt in ſome certain 
Affairs, there ſhall lie no Appeal from his 
Sentence; and yet he ſhall be no more than a 
Magiſtrate (2). * 

It is worth obſerving on this Head, that the 
Power of the Dictators, and of all other Ma- 
giſtrates, appointed for a certain time, doth at 
that very Inſtance expire, and the Perſons do, 
by Right, return to a private Station: and 
chat therefore, what- ever they do, after this 
preciſe Point of Time, is look'd on as a pri- 
vate Act, to which any Man may refuſe Obe- 
dience; tho', perhaps they {till bear the Ex- 
ternal Enſigns of Power. Hence to abrogate 
che Command of ſuch Repreſentatives, there is 
no need of a new Decree of the People ; but, if 
they refuſe to reſign, the old Decree is ſuffi- 
cient to be immediately put in Execution 


againſt them. For thoſe Rights, the Validity 


Dr ͤ 


of which depends on a certain Space of Time, as 
on a neceſſary Condition, do ceaſe with the 


elapſed Time, without farther Proceſs : But in 


Controverſies about Rights, when the Quality 
of certain Actions is to be proved, there is need 
of long Debate and of a formal Sentence. The 
reaſon of which Difference is this; there can 


be no Diſpute whether ſuch a Point of Time 


is paſs d; but whether an Action was good or 
_ may be argued with Probability on both 
ides (o). | 

But it is by many Men thought impoſlible to 
give an Inſtance of Temporary Sovereignty , 
if we ſpeak of ſuch Power as is properly Su- 
preme, and not conferr'd by Deputation. For 
what we read of Auguſtus (p), that he would 
ſuffer his Empire to be granted him only for 
ten Years, and, upon the expiring of that Term, 
renew'd it again for ten Years more; was a 
meer Jeſt and a Popular Cheat, Mabarzanes, 
in ©. Curtius (q), hid the vileſt Treachery 
under the ſame ſpecious Propoſal : Put Tour 
Government (ſays he to Darius) into the Hands 
of Another, who ſhall bear the Name of a King. 
till ſuch time as he ſhall have driven the Ene 
out of Alia; and when his Vickory hath ſecured the 
Kingdom, let him reſtore it to its proper Maſter. 
Let Beſſus enjoy the Sovereign Command, during 
this Juncrure; and when things are ſettled, let 
him deliver to Du, . the lawful Prince, that 
Power which he recerv'd only in Truſt (r). In 
Nicephorus(s) we find Michael Palæolagus ob- 
liged by Oath, to adminiſter the Government, 
till the lawful Heir and Succeſſor ſhould be 
grown up, and then to reſign freely to him the 
Throne and all the Enſigns of Majeſty. Tho“ 
indeed his Oath was never kept. As for the 
Compact between Eteocles and Polynices, that 
they ſhould reign each a Year by Turns, this 
Inſtance may eaſily be anſwered, by ſaying, 
that 1t-was only contrived as an Expcdient to 
keep the Kingdom undivided; each Brother 
thus poſſeſſing the entire Command, tho' in an 
— _— aint; - pelt | 

XVI. As for that way of x ng King- 
doms, by which they ao ſaid to be in the Pa. 
trimony of the Prince, we are firſt of all to ob- 
ſerve, that a Man's Patrimony is not, ſtrictly 
ſpeaking, ſo much what he derives by Inhe- 
ritance from his Parents, as what he enjoys 
with full Property or Dominion, by what-ever 
Means it came into his Hands. Hence, as 
Property is chiefly applied to Tings, ſo they 
too are eſpecially” term'd Patrimomial, in as 
much as they have no inherent Right, which 
might hinder the Poſſeſſor, either from em- 
ploying, or from abuſing them at his Pleaſure. 
Afterwards Slaves came to be added to the 
Things or Goods, which compoſed the Patri- 
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mony of their Lords; who challeng'd ſo ab- 
ſolute a Right and Title over them, as to 
make the Servant not at all concern'd in his 
own Safety or Deſtruction, affirming the 
one and the other to be entirely the Maſter's 
Advantage and the Maſter's Loſs. And within 
theſe Bounds did the Fathers of Families con- 
fine their Patrimonies in the early Times. For 
as to the Right of governing thetr Waves and 
Children, tho' this indeed belong'd to them, 
and to them alone; yet in as much as theſe 
near Relations were Perſons conſiderable on 
their own account, they did not pretend to 
put them amongſt their Poſſeſſions, or, to 
reckon them part of their Wealth and Eſtate (u). 
Nor ate Men wont to ſet down their Learning 
and their Skill in the Liſt of their Fortunes, 
however advantageous to them ( x) : tho' many 
a Perſon, by theſe Accompliſhments, ſupplies 
the want of real Poſſeſſions, and comes under 
that Character in Ovid (7); s 


Ars illi ſua cenſus erat. 


— His Art was his Eſlate. 


But when the Ambition of Princes began to 
rank among(t the chief Goods, a Power and 
Command over other Men ; and many of them 
brought it into a Cultom , to maintain their 


own Pleaſures and Vices at the Subject's Coſt ; 


thoſe Kingdoms came to be look d on as Patri- 
monies, which the Sovereign had recerv'd a 
Power of alienating, as he ſhould think fit: 
this being eſteem d the utmoſt Force of Pro. 
periy, and the very Eſſence, in which a real 
Poſſeſlion did conſiſt. Whereas other Mo- 
narchs, who had not obtain d ſo vaſt a Privi- 
lege, and ſo unbounded a Power over their 
Realms, were ſaid to hold them in the manner 
of Perſonal Poſſeſſions, and rather to have the 
Uſe ot them than the Proper y. Which Di- 
ſtinction ſeems to have taken its Riſe from the 
different ways of acquiring Government, eſpe- 
cially Monaichical. For altho' no Prince can 
be lawfully conſtituted, without the Conſent 
ol the Subjects, yet there are different manners 
of exerting and applying this Conſent. So 
that, in ſome Caſes, the King confers a Benefit 
on the People, in taking them under his Sove- 
reignty: in others, the King is highly obliged 
and indebted to the People, ſor advancing him 
to the Throne. Thoſe, who have given a 
Prince juſt Cauſe of proceeding to Hoſtility 
againſt them; in caſe they loſe the Day, may, 
by the Right of War, be deprived of all their 
Poſſeſſions, and of their Perſonal Liberty it 
ſelf. Therefore, if Men under theſe Circum- 
ſtances are admitted to any Terms or Con- 
ditions, they are to acknowledge it as the pure 


conſtituted b 


Favour and Mercy of the Conquerour : w 
tho' he leaves them to enjoy their Life — 
Pex{onal Liberty, and private Eſtates, yet is 
ſu 2 tochallenge the Sovereigntyoverthem 
in the fulleſt and moſt irrevocable manner, for 
himſelf and his Poſterity. The ſame Claim is 
preſumed to be made by a Prince, who receives 
a People into his Protection, when they had 
otherwiſe been inevitably ruin'd (z). Now 


the Effet, reſulting from a Sovereignty thus 


obtain d, is chiefly ſeen in this, that not only 
the Condition of the Subjects depends entirely 
on the Pleaſure of the Prince; but that the 
Prince may transfer his Right of governing 
ſuch a Realm, on any Perſon whom he ſhail 
chuſe ; and conſequently may appoint any Me. 
thod of Succeſſion, that ſhall be agreeable to 
his Judgment or Inclination, 

VII. But where the King receives his 
Crown from the Grant of- the People, there 
tach Perſon, thus concurring , is 10 
have reſery'd and ſecured to himſelf fo much 


ok his former Rights and Privileges as is con. 


ſiſtent with the Nature of a Civil State. And 
therefore, the Condition of the Subjects, under 
ſuch a Conſtitution, rather depends on their 
own Choice, than on the Prince's Pleaſure, 
Yet they could not but find it neceſſaty, to 
abridge themſelves of their Natural Liberty in 
ſuch a Degree, as the Form of Government 
required which they are now about to intro. 
duce. Farther , ſince in (conferring Sove- 
reignty by a voluntary Act, Men are uſually 
prevail'd upon, by the Conſideration of ſome 
peculiar, Merit or Advantage in the Perſon, and 
therefore would not perhaps ſubmit to the Au- 
thority of Another, as they are willing to 
yield to 47s ; it follows, that according to the 
regular Courſe the People are to determine on 
whom the Crown ſhall devolve, aſter the De- 
ceaſe of the King now elected. And here, if 
the People ſhould not think it proper to con- 
ſtitute every new King by a particular Election, 
it ſhall be in their Power to ſettle the Method 
of Succeſſion; and thePrince'sNomination ſhall, 
in this Point, by no means hold good againſt 
their Act. Upon this account chiefly it is, that 
many Authors have affirm'd theſe Monarchs to 
hold their Realms jure uſufin7uaric, by the 
Right of Je and Property ; as we have already 
hinted : in as much as by their own Pleaſure, 


and without the Conſent of the People, the 7 


can ſettle nothing, either in regard to the in- 
ward Frame and Conſtitution of the State, or 
to the alienating and transferring 1t — 
Perſon (a). We are by no means for exte 
ing the Compariſon farther, between Princes, 
the free Grant of the pe 
and thoſe Perſons, whom the Civil Law terms 
Uſuſruttuarii, Poſſeſſors of things with a Tule 
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only to the Uſe. And therefore we utterly 
diflike the Aſſertion of Mr. Hobbes, which we 
meet with in his Book De Cive (b),; I ſays 
he, the People , cer they departed from 1 
EleAion of a Temporary Monarch, (that is, in 
his Notion, a Prince who receives the Govern- 
ment for Life,) made a Decree to meet again at 
acertam 7 7 * Place * eek 7 2 
7 ſoon as happen to deceaſe , the - 
HY 9 2 ful to the Pept. - Ang any 
new Ar of theirs, but by the Right which they 


before enjoy d. For, during that whole Interval, 


the Supreme Dominion was in the People, as to 
the Property, and only as to the Uſe and Exerciſe 
in that Temporary Monarch. This Notion, if 
taken in the groſs Senſe in which it is deliver d, 
we cannot but look upon as highly dangerous 
aud pre judicial to all thoſe Limited Princes, 
who are ordain'd by the voluntary Donation of 
the People, and bound up to certain funda- 
mental Laws. And the rather, becauſe ſince 
he hath taken the Liberty to call a King for 
Life a Temporayy Monarch , others may with 
as much reaſon extend the Name to thoſe who 
receive the Sovertignty, with the Privilege of 
n it by Inheritance, yet ſo as to 
keep it within their own Line and Family. 
Belides, ſince Mr. Hobbes hath not determin'd 
how far he would ſtretch the Parallel which 
he uſeth, he may calily be intangled in a Train 
of very penicious Conſequences. For ſince 
Property, conſider'd in it ſelf, is a much more 
noble Right, than that of Temporary Uſe; 
ſome Men may on theſe Principles, conclude 
that the People are Superior to the Prince, and 
have a Power of bringing him to Correction, 
in cafe he doth not govern according to their 
Pleaſure and Humour. On the like Score, we 
ought to reje what the ſame Author Jays 
down in his Leviathan (c), that Elective Kings 
bave not the Supreme Power ; that They , who 
bave the Privilege of appointing a Succeſſor after 


(b) C. vll. 5.16. (e) c. ig. 


turn to them. But for t 


— 


the Death of the preſent King do really hold the 
Sovereignty even in his Life time: ſince none 
have Right to give that which they have no Right 
10 poſſeſs For as to the Power of a Sovereign 
over his Subjects, it matters little what Pro- 


viſion is ſettled, or what Method agreed on, in 


Caſe of an Inter. regnum. And even when 
this Point is ſtated and determin d by Law, the 
Subjects may nevertheleſs yield a moſt ſtrict 
Obedience to the Prince, and be far from in- 
vading any part of the Sovereignty, or from 
thinking of a Succeſſor, or of a new Form of 
Government, during the Life of their preſent 
Maſter. And then, beſides, tis a very weak 
Conſequence to ſay, that becauſe an Elective 
Prince cannot appointa Succeſſor at his Pleaſure, 
therefore he hath the Jie only, and not the 
Property of the Supreme Command, and 1s no 
more than the Miniſter of a Power which re- 
ſides in Others. For all the Power which, 1n 
this Caſe, continues in Others is, that upon 
the Deceaſe of the Prince, the Liberty of con- 
ſulting their own Security, and of governing 
their 123 by their own Hema, ſhall re- 

e maintaining of 


"tis by no means neceſſary, ſo to 
break and divide the Sovereignty , as to ſay 
that the x dae, the Properly or real 


poſſeſſion 
reſides in the People, and the 37s only, or 


this Power 


the Uſe, in the Prince. Since even in the 


Caſe of an Abſolute Lord or Governour, when 
he is extin&, the Perſon, who was under his 
Dominion, falls again into the Liberty which 
Nature gave him, and the Force of which 
ſeems now to revive in him. Thus, who, for 
Inſtance, will pretend, that a Father hath 
only the 2 of Paternal Authority, becauſe, 
upon his Death , the Children are at their 
own Diſpoſal ? Or that a Maſter hath only the 
3 of the Deſpotical Power, becauſe in caſe 
e dye without Heirs, the Slave recovers his 
Liberty? 1 $3. 


— 


CAA P. 


VII. 


Of the Ways of acquiring Sovereignty, eſpecially Mona rchical. 


8 in examining how Sovereignty is 
uired, it mult (regularly) be ſuppoſed 
before hand, that the Perſon who acquires it, 
3 different from thoſe over whom he acquires 
It; tis manifeſt, that the Queſtion before us is 
t little concern'd with Democracies ; under 
which thoſe who command , and thoſe who 
obey, are diltinguiſh'd by a Moral reſpe& only, 
and not a Phylical. And tho? this Form of 
Popular Government is ſometimes ſer up, u 
ahe Expulſion of a King, or of the ruling 
Members in an Ariſtocracy ; yet ſince ſtill the 
4 and the 222 Parties are the 
ume, tis abſurd to ſay, that the People have 


obtain d the chief Command by a violent Courſe; 


or that the People have, by ſuch Force as pro- 
perly belongs to Subjects, erected a Sovereignty 
over themſelves. In Democracies, therefore, 
(contrary to what we ſee in Monarchies,) the 
way of holding Sovereignty is ever one and 
the ſame. Yet theſe, as well as other States, 
may ſometimes owe their /ncreaſe and /mprove- 
ment tothe Force of Arms, tho' never properly 
their Original. | 

II. In Arifocracies there appears ſome Diffe. 
rence, with regard to the manner of obtaining 
the Sovereign Power. Not only becauſe, in 
ſome Place, this Form of Government was in- 
troduced by the voluntary Act of the People, 
and in others by Violence; but likewiſe be. 
Cc 3 cauſe 
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cauſe, upon the Deceaſe of any Member in theſe 
Ruling Councils, the vacant Seat is fill'd up in 
ſome Places by Election; and in ſome, again, 
Birth and Inheritance give a Title to the Ho- 
nour. But, in Monarchies, this Difference of 
Acquiſition molt viſibly diſcloſeth it ſelf. For 
tho” all Princes, in order to the legal Eſtabliſh- 
ment of their Authority have need of the Peo- 
ple's Conſent, yer this Conſent is obtain'd ſeve- 
ral ways; and even when the Sovereignty is 
confer'd by the free Motion and Grant of the 


People, there is ſtill this Diſtinction, that ſome 


Princes are advanced to the Crown by Election, 
others by Succeſſion. 

IIT. The way of acquiring Sovereignty by 
Violence, is uſually term'd Occupatio, or 


Seiſure : which yet we mult obſerve to be diffe- 


Tent from that by which we lay hold on things 
that want a Proprietor, and thus make them 
our own, For ſince, in things of this kind, 
there 1s no inherent Right, which might cauſe 
them to belong rather to one Man than to ano- 
ther, (excepting the Determination of Civil 
Laws, ) hence to obtain the Property of them, 
there is no need of a particular Title, but it is 
ſufficient barely to lay our Hands upon them, 
with a Deſire of poſſeſſing them. But ſince 
every Man 1s, by Nature, Equal to every Man, 
and conſequently not ſubject to the Dominion 
. of Others, therefore this bare ſeizing by Force 
1s not enough to found a Jawful Sovereignty 
over Men, but muſt be attended with ſome 
N of . d) bord tells 
us, That of Things, which properly belong to no- 
body, Tuo are copebl of Sie, 8 
and Property, we muſt not underſtand the word 
Sovereignty in the ſtrict fence, for ſuch as is 
exercisd over Men; but for a Sovereignty over 
Lands, the effects and vertue of which amounts 
to this; That no Perſon ought to fix in ſuch a 
Lordſhip, or Diſtrict of ours, againſt our Con- 
ſent, or unleſs he will yeild himſelf a Subject 
to us. For Men cannot be ſaid to Belong to no- 
body; be is his own «Man, who is not Anothers. 
(e) And on this account the ſame Author (f) 
truly remarks, that zn caſe a Perſon dyes. with- 
out Heirs, his Servants regain their freedom, 
and his Subjects are left to their own Judgment 
and Diſpoſal; in as much as neither of theſe 
fall under the Right of Seiſure. But as for the 
limitation which he adds, anleſs they volun- 
tarily relinguiſh their Liberty ; it might perhaps 
have been better omitted. For where can we 
find a Man, who will thus utterly wave and 
abdicate his Freedom? He may perhaps think 
it convenient always to be under ſome Maſter ; 
but he will likewiſe claim it as his Privilege to 
chuſe one Service rather than another. Such 
Occupancy, then 1s a proper means for the ob- 
taining of Sovereignty as preſuppoſeth a Juſt 
Cauſe of the Invaſion, - and is confirm'd;, by 


the conſent of the Subject and by ſubſequent 
Articles and Covenants (g). For without theſe 
mutual Ties, the State of Mar continues; and 
there can be no Fidelity or Obligation, and 
therefore no true Authority or Command. On 
which Score Hornius (h) ought to fall under 
Cenſure when he aſſerts, that he who [ubque; 
Another, upon Precedent Injuries and Juſt Pyo. 
vocation, immediately obtains a lawful Dominion 
over ide Conguer d Party, and needs not to wait 
fer his Conſent. For how is it poſſible to deſcend 
trom the condition of War to that of Peace, 
without ſome intervening Compact? Or hoy 
can Allegiance be owed, to him, who hath not 
purchas'd and receiv'd it by ſome certain 


Terms of Agreement? All the advantage which 


the Conquerour in a Juſt War gains 1n this re. 
ſpe& is, that he lies under no neceſſity of ca. 
reſſing thoſe whom he hath ſubdud' and of 
winning their Conſent by Flatteries or Intrea. 
ties, but may extort it by denouncing the ſeve. 
reſt Evils. And therefore Hornius's Argument 
comes to nothing, when he ſays, (i) that /f Ile 
Conſent of the Conquer d were, in this Caſe, re- 
ceſſary, a lawful Conguerour could never gain Vo. 
minion by Occupancy: in as much as the Occu. 
pancy would be of no force ſhould this Conſent of 
the Conquer d be withheld. For ſince ſuch Occu. 

pancy ſuppoſeth the Victor to be ſuperior in 

Strength to the Vanquiſh'd, and therefore able to 

ſet before them any Pains or Puniſhment, it 

cannot but have ſo much Effect, as to hinder 

them from with-holding their Compliance. Be- 

cauſe as there is no Man, who would not rather 

conquer than be conquer'd, ſo every wiſe Man 

when he finds himſelf worſted, will be glad to 

come off as cheap as he can; and will by no 

means think himſelf prejudiced in yielding 

Conſent to the Viftor's Sway, when without 

this he muſt have inevitably periſh'd. 

IV. But what ſhall we ſay in cafe the Do- 
minion be ſeiz'd by Unjuſt Force? As to this 
Queſtion, it is firſt acknowledg'd on all hands, 
that a Popular State, or the Majority in ſuch a 
State, may for the avoiding —4 Evil, 
(whatever be the occafion which threatneth 1t) 
relinquiſh their preſent Liberty, and put them. 
ſelves under the Command of a ſingle Perſon, 
or of a ſelect Council. And for the ſame re2- 
ſon, that a people, ſubje& to Kingly Govern- 
ment, may to eſcape Deſtruction, and when 
their Prince can no longer alliſt or protect 
them, ſubmit themſelves to Another. But all 
the ſtreſs of the difficulty lies in this, chat ſince 
Fear unjuſtly caus'd invalidates a Covenant, 
and ſince he who by his Injurious Proceedings 
hath endamaged another is obliged to mak® 
Reſtitution, how ſuch a Conſent of the Sub. 


Je& as is extorted by nnjuſt Force, can confer 


the Sovereignty in ſo lawſul a manner upon 
the Invader, as to give him Quiet of Conſcience 


—_— 


(d) L. 2. e. 3. 5.4. 
wile Rule with the Tuces of Peru, to advance 


2. c. 9. J. 2. 


. 4. Nothing i: ſo much our own as our ſelves. 2. c. 9. J 1. 
— — ſor lloweſt and moſt ITE Degrees, and rather to invite new 
as 7 Nr and r to compel them by Arms and Violence. #74. Garcil, de la Vega, Cow. Reg. J. 2. 6-19, 
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is 


a poſſeſſion. For what Hhornius ſays 


much as at all times, and in all places, it demands 


meer Trifling, that ſince the Soverergnty * ſame Correſpondent Obedience. For indeed, 
w 


the Invader receiv'd by the conſent of the People; 
he did mat take from the People, but was Inveſted 
with it by GOD, therefore , were it to be re- 
Htar'd, it mult be reflor'd to GOD, not to the Peo- 

But we ſhould rather conclude, that fince 
the People as Fornias himſelf allows, have 
the power of appointing the Perſon in 
whom the Majeſty ſhould be infus d by GOD; 
therefore, it is ſufficient, if the Oppreſſor re- 
ſtores this power onely to the People. For 
if the People do but recover the privilege of 
marking out the Perſon who is to govern them 
by their own free Choice, they will not think 
themſelves much concern'd whether the In- 
vader retains the pretended Majeſty he hath 


ſeiz d, or reitores it to Heaven. Our Judg- } 


ment on this Point is, that we ought firlt, 
to conſider, whether the forcible Invader, 
hath turn'd a Democracy into a Monarchy, or 
whether, he hath driven out a Monarch, and 
ſettled himſelf in his room. In the latter 
Caſe, the Obligation to Reſtitution doth not 
expire, till the Expel'd Prince and his Heirs, 
who had a Right of — . — are all deceas d; 


or till ſuch an Unfortunate Prince hath quite 


abdicated, or relinquiſh'd his Claim to the 
Kingdom : and this he is preſumed to have 


done, as by other Indications , ſo if in a long 


courle of time he hath made no effort towards 


the recovering of his Crown. (&) And in the 


mean time, even whilſt the Invader's Title 
and Conſcience are both unſetled, the Allegi- 
ance promis d by the ſubjects to him holds 
ſtrong and binding, provided they did not give 
it, *ull they had done all that could be requir d 
of them, towards ſerving their Old Maſter. 
As for the former Caſe, this ſeems the moſt 
probable way of determining it, to ſay, that 
liace a Nation may live in all reſpects, 3s Hap: 
y under a Monarchy, as under a Democracy, 
twill be eaſy for them to digeſt the loſs of 
their Popular Liberty, if their new Sovereign 
proves a good Governor. And we may pre- 
ſume they are thus, ſatisfy'd, when their quiet 
Deportment and long Uſe ſeems to have recon- 
ciled them to the Alteration. As for the few 
Murmurers and Malecontents which remain, 
they are not worthy to fall under regard : fince 
there will not want ſome of this uneaſy Tem- 
per, in every Form of Government, however 
Ireely and fairly conſtituted by the Commu- 
nity. But in caſe the Invader, after having 
made this Change and Revolution in the 
State, ſhould treat his Subjects in a wicked 
injutious manner, we can ſearce conceive, 
that they are by any intrinſecal Obligation en 
gaged to obey him. We mult not therefore 
grant FZornius (1) what he aſſerts wihout proof, 
that ir doth not belong to the Nature of Sovereign: 
ly, to conſider what way it was obtain d: in as 


——— ů 


hen a perſon hath not only intruded into the 
Throne by Force or Fraud, but likewiſe ſtill 
grie vouſly oppreſſeth the People, and ſeems to 
make open and arbitrary Violence the Standard 
of his Reign; this is a Guilt which ſeems inca- 
pable of being purg'd by any courſe of Years, 
tho' Time in other Caſes be thought ſufficient 
to found a Right of Preſcription. For long 
Poſſeſſion is here nothing elle but a long con- 
tinued Injury (n). 

v. To theſe Enquiries another may be added; 
by what means and at what times a Community 
which hath thrown off Monarchical Govern- 
ment, is confirm'd in its new Democratical 
Frame? In reſolving which Doubt different 
udgments mult be given, according to the 
difference of the Caſes that may ariſe. Firſt, 
then, ifa City or Country hath on any occa- 
ſion whatſoe ver diſcarded the Sovereignty it 
once ſtood under, and ſet it ſelf up for a Free In- 
dependent State; upon ſuppoſition that it hath 
tranſacted the affair in a friendly manner with 
its former Lord, and hath by him been ac- 
knowledg d for a Free Common- wealth, it im- 
mediately commenceth ſuch, with the fulleſt 
Right of Liberty, and need not wait ſor the 
tedious Confirmation of Preſeription and Uſe. 
Secondly, if a Sovereign hath upon juſt reaſons 
been diveſted of his Power, the Liberty is pre- 
ſently valid ſo ſoon as it is actually aſſerted: 
Nor is there any Neceſſity of its being either 
confirm'd by long Poſſeſſion, or acknowledg d 
for lawful by the former Lord; except ſo far 
as this laſt circumſtance may be a means of 
r all unjuſt Claims and quarrelſome 

retenſions for the future (). Thirdy, if 
the conſtitution be alter'd by an Unjuſt Re- 
bellion, the Liberty thus uſurp'd ſo long con- 
tinues Unlawful, as the Rightful Prince ſhall 
labour to reduce the Rebels to Obedience, or 
at leaſt by ſolemn Declaration ſhall proteſt 
and preſerve his Right over them; till by 
long acquieſcence and ſilence he may be pre- 
ſum d to have given up his Claim. Fourth}, 
if it ſo happen that a City or Country being in 

reat diſtreſs and danger from an Enemy, {ball 
1n vain beg the aſliſtance of its Sovereign, who 
is unable to afford any Shelter or Support, ſo 
as to be put on its own Defence, and obligd 
to ſeek for Safety from its own Strength and 
Counſel; we are of opinion that the Right of 
the ſaid Sovereign doth expire, when for a 
conſiderable time the People have manag'd 
their own Affairs in a ſeparate manner, an 
have no Intercourſe, or Communication with 
their former Governour: in as much as this 
manifeſtly argues a Dereliction or Deſertion on 
the part of S Sovereign. For tho' a King, 
or a Common - wealth ſhould be forced, by the 
molt preſſing Neceſſity, thus to abandon a City, 


1 (n)] Fd, Baudũ 


(&) Fid.Joſtin. I. 40, c. 2. (1) De Civitag. I. 2. c. 9. 5. 4. 
De Induciis Belli Belgici, J 3. K 17 


of m) Vid. juſlin. J. 3. c. 5. Camp. Grot, J. 2. c. 4. 5.14 & 1.1. 
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or a Country under their Dominion, to its own 
Care and Defence (o); yet fo ſoon as they re- 
cover out of that Neceſſity, they ought imme- 
diately to return to the Exerciſe of their for- 
mer Sovereignty. Otherwiſe, how can he pre- 
tend to be my Prince, who, for a long time, 
hath neglected every part of his Princely 
Office, towards me, when 'twas in his Power 
to have perform'd 1t ? | 
VI. The manner of acquiring Sovereignty b 

Election, is, when a People, already incorporated, 
or now about to incorporate, do, by their own 
free Choice and Judgment, de/i2n or nominate a 
certain Perſon for the Supreme | pn who, 
upon receiving ſuch a Decree of the People, or 
of their Repreſentatives, together with the 
Promiſe of their Obedience, and having ac- 
cepted the Offer, 1s thereby inveſted with the 
governing Power. Election is uſually divided 
into Free and Limited. By the former = 
Perſon, without Exception, may be %% d, 


uho either is, at preſent, or probably will be 


herealter, in all natural reſpects, fit for Em- 
pire. By the latter, no Perſon can rightly be 
pitch'd upon who is not of ſuch a Nation, or 
of ſuch a Family, or endued with ſuch a par- 
ticular Qualification. But indeed, if we con- 
ſider the Right of Electing, as it radically and 
fundamentally inheres in the People, every 
Election will appear to be in its ſelf Free. 
For tho' an Order may have been once made, 
excluding ſuch a certain kind of Men from the 
Crown ; yet nothing hinders but that this 
Order may be repeal'd and diſanul'd. But if 
the People devolve their Right of electing on 
a few Deputies, 8 commonly tye them up 

ning the Conditions and 
Requilites to be conſider d in thoſe who are 
Candidates for the Sovereignty. In ſome 
Places, the Government is confer'd by a kind of 
Mixture of Election and Succeſſion : when the 
Crown deſcends, 1n courſe, to the Sons of the 
deceas'd Prince, yet ſo as that the Conſent of 
the People, or of the Nobles, ſhall firſt inter- 
vene. Which Conſent is not a bare Ceremony, 
like that of Inauguration, or of doing Homage ; 
but hath the Force and Virtue of a Negative 
Vote. As ſuppoſing a People to have firſt con- 
fer'd the Government on the Author and 
Founder of the preſent Royal Family, under 
this Condition, that he ſhould tranſmit it to his 
Deſcendants, provided they appear d fit to re · 
ceive it: in ſuch Kingdoms, the People, 
or the Nobles aſſemble on the Vacancy of the 
Throne, not properly to chuſe a new Prince, 
but only to declare, that they find no Objection 


in the Son to hinder him from inheriting his 


Father's Crown. 


2 


VII. An Election (p) may be made, either in a 
riſing State, now about to be ſer up, or in one 
formerly erected and eſtabliſh'd, In the former 
after the original Compact between the Mem. 


bers thus uniting, and after a Decree paſs d for 


the introducing of ſuch a Form of Govern. 
ment; the Community, or the deputed Repre. 
ſentatives proceed to Election. Which being 


finiſh'd, and the Grant accepted, and a Cove. 


nant thereupon ratified between the Prince 
Ele& and the People, there immediately com. 
menceth a State perfectly Monarchical. But 
in a Kingdom already eſtabliſh'd, it may happen, 
that the Monarch deceaſeth before his Suc. 
ceſſor is appointed; and then the Nation is 
ſaid to ſuffer an Inter regnum. Now what 


Frame a State falls into during ſuch an Inter. 


val, may eaſily be apprehended, if we conſider 
what thoſe Bonds were which held it to ether, 


in its former more regular and perfe& Con. 


dition, Since then the intrinſic Perfeim 
of the State, and the actual Exiſtence of the 
Sovereign Power, were both owing to the 
latter Compact between the Prince and People; 
it follows, that the Perſon, in whom the So. 
— 2 properly reſided being extinct, the 
Kingdom links into an zmperfef Form, and is 
united only by the ht antecedent Pact, by 
which we conceive the particular Members of 
the Community to have agreed to incorporate 
in one Society. Not but that this primitive Pact, 
uniting the general Body, is during the time 
of an /nter-reguum conſiderably ſtrengthen d 
and aſſiſted, by the Endearmeat of a Commun 
Country, and that kind of Relation or Aflinity 
which reſults from thence : together with this 
Conſideration, that the Fortunes of moſt Men 
are fix d and rooted in that particular Soil, and 


the Effects of others not eaſily to be tranl- 


ported or removed (7). And this too is the 
reaſon why a Common-wealth, under an Ter- 
regnum, holds more firmly together than an 
Army, (eſpecially if compoſed of Mercenaries, 
when it hath loſt itsGeneral : in as much as the 
Perſons, who compoſe the latter Body, ate 
ſuch as either have no proper Country, or elſe 
a Country at a Diſtance. But now the weal- 
thy part of a Nation, to preſerve and ſecure 
what they poſſeſs, will be ever moſt forward 
in maintaining agood Agreement, and mo 
induſtrious in re-eſtabliſhing and ſettling the 
Government. : 
Tho' we may, with Liry (r), call a Nation, 
during an Inter. regnum, A State without C“. 
verument, and as it were, an Army without ? 
General; yet becauſe Communities, at thel! 
firſt uniting, before the Sovereignty hath been 
confer'd, either on a ſingle Man, or on a Coun- 


w 


(o) Nad. Liv. I. 3. c. 6. l. XXIII. c. 21. 
( 9 ) Lyſias Orat. XXX 


( p) Aa. Liv. l. XXXV. c. 16. 
Thoſe who are Natural Subject, but yet of ſuch an 9 as to eſteem any 
em promote their own Intereſt and Gain, muſt certainly negle# the Common Goo und the” 
ſince 'tis not the Pluce where they were born, but the Fortuxes and Riches they poſſeſs, which they look upon as their Cu. — 


| hey 
Country their own whire , 
the State, to ſerve their own private Adin me 


deareſt Concern. Livy (L. z. c. 1) well obſerves, that The Minds of Subjects are engage i and united by the dear Pledge: of Wi?! 
Chilaren, and by a kind of Natural Affection to the Soil where they have ſo long taken Root. 2 Adee fir 
anti pben Orar. 16. Nor was it an eaſy thing for him to deſert the City 7 his Children and his Wealth being 522 p beſe being 


bis Stay, Hence, as Plutarch remarks (in Mario.) the Romans 
Pledges and Securities for Fidelity, whilſt they ſtem d now to have pan, or flaked all they were worth. 


choſe 


en into their Army according to their E/##7es ; 0% 
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cil, ſeem to bear the Semblance of Democracies; together; yet ſo as to be accountable for 
and farther, ſince it is Natural, that all Per- their Management to the People; which ac. 
ſons, upon the Deceaſa of Him to whom they count the new King doth, as in the Name 
committed their Guidance and Safety, ſhould of the People, demand. The Power of thele 
uke Care of themſelves; therefore an Inter- Officers, upon the Election of another Prince, 
regnum, regularly ſpeaking, hath the Appear- or the letting up another Form of Government, 
ance of a kind of Temporary Democracy: at preſently expires. 
leaſt ſo far, as that the Conſent of the whole In thoſe Kingdoms where there are conſtant 
People is to determine all Points, both in re- and perpetual Sena/es, yet ſuch as, in the Lite- 
gard to the Adminiſtration of publick Aﬀairs, time of the Prince, do not hold the Sovereign 
and to the Creation of a new Prince; unleſs Authority; upon the Prince's Death, the Se- 
they are more inclined to introduce ſome other nate cannot, by ng age Right, claim that 
Frame and Conſtitution. And yet it is not Authority, which before they wanted. Yet 
properly a perfect Democracy; in as much as tis moſt convenient, that in caſe of an Ixter- 
no Decree hath yet paſs'd to fix the Sovereignty regnum, the chief Adminiſtration of Affairs 
in a Council of the whole People, by perpetual ſhall, for that time, be delegated to them; as 
Right; and becauſe the Laws and publick In- they were before employ'd by the King to 
ſtitations are (till adapted to Monarchical Go- aſſiſt him in his Counſels and his Cares. But 
vernment. Tho' it may likewiſe happen, that then the Power, which they exerciſe on this 
when a Kingdom conſiſts of very large Integral Occaſion, ſhall be N to be confer'd on 
parts, as ſuppoſe of diverſe Nations, Provinces them by the Grant of the whole People. For 
or great Cities, it ſhall, in Caſe of an Inter- whatever Authority vari receiv d from the 
regnnm, appear like ſome Collective or Sy/lema- King, as a Body of Magiſtrates, expires Nee 
tical Form (). | his dying without a Succeſſor (4); and if they 
Hence it is evident in whatSenſe we are toex- are allow d to proceed in the Exerciſe of their 
pound that Aſſertion, laid down by Grotins (t) former Function, the Privilege is not owing to 
and others, that ben a King dyes without a the Commiſſion of the Prince, but to the Fa- 
Succeſſor, the Sovereignty returns to the People, vour of the People (x). And therefore they 
That is, altho', during an /nterregnum, the can hold their Power no longer than the Com- 
Sovereign Authority may ſo far be laid not to munity pleaſeth; much leſs can they challenge 
be properly in the People, as that they have a perpetual Sovereignty, or, by their own Au- 
not received it in a formal manner, or by a per- thority, ered themſelves into an Ariftocratical 
petual Decree; jet they may, in the mean time, Body, or a ſele& governing Council. For tis 
either by themſelves or their Delegates, exer- the Prerogative of the Community, to eſtabliſh 
ciſe all thoſe Acts of Sovereignty, which appear what Frame of Government they think fit; 
conducive to their Safety and Preſervation. unleſs they have, by Oath, obliged themſelves 
For thoſe Authors are manifeſtly in an Error, to avoid ſome particular Conſtitution. Dio. 
who aflert , that upon the Extinction of the 2 Halicarnaſſeus (y) . , that when 
Royal N. the . Soverergnty doth not return the frequent Changes of the Interreges diſ- 
to the People, but only the Power of deſign- pleas d the Romans, who ſeem d thus to have 
ing and chooſing a new King. As if, in hs cought a hundred Kings upon themſelves by 
Caſe of an /nterregnum, the People were ne- getting rid of one, the Senate refer'd it to the 
ceſſarily obliged to conſtitute another Mo- Fug ment of the People to put the Common. 
narch! And as if they could not confer the ru. ti £1 into the hands, either of Kings or of An- 
ling Power on a ſelect Council, and ſo make an nual Magiſtrates ; as ſhould ſuit beſt with their 
Ariltocracy ; or «ſtabliſh the. preſent Demo-  Inclinations. Tho' indeed we find the People 
re for a regular and ſtanding Government! returning the Compliment and leaving this 
VIII. But thoſe States have conſulted their Option to the Senate ( z ), 4 

own Peace in the ſafeſt manner, which, to IX. To give farther Light to'this Enquiry, 
avoid the Inconventences uſually ariſing from it may be worth our while to examin the Caſe 
an /t/erregnum,- have ordain'd, before 1 which Mr. Hobbes (a) puts, and the Iſſue of 
on what Perſons the chief Adminiſtration ſhall his Opinion upon it. ½ ſays he, /he People 
fall, when there happens to be a Vacancy in efembled delrver the Sovereignty to one particular 
an to bold, only during his Life ; and when 

or Titles they paſs, whether of Interreges, they have ſo done, depart, without ordering any 
ProteQors, Regents, or the like, are Tempo- thing about. the Place where they ſhall meet 7s 
rary, (or, as we may ſay, Proviſional) Ma- make a new Elefion after his Death; they wilt 
giltrates, who, by the AS of the whole be no longer one compound Perſon, but a Joſe in- 
e preſent Exi- dependent Multitude : in which it ſhall be lawful 

ear, the Acts of the Supreme Power, at leaſt for any Man to meet and conſult with any others, 
as are neceſſary to hold the Community af any Time, and at any Place. Whence he con- 
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cludes, that ſuch a Monarch is, by the Law of 
Gratitude obliged to take Care, that the State 
be not aiflotv's upon his Deceaſe: either by 
fixing a certain Time and Place, when and 
where as many of the People, as think fir, 
may meet and form an Aſſembly; or elſe by 
nominating a Succeſſor, according as the In- 
tereſt of the Common-wealth ſhall feem to re- 
quire. Now here Mr. Hobbes is in a Miſtake, 
whilſt he thinks, that *The People by depart- 
ing from one Aſſembly, without appointing the 
Time and Place for another, do disband and 
ſeparate into a diſorderly Multitude; applying 
it, as he doth, to thoſe, who in _— 
King, have eftabliſh'd themſelves into a regu r 
and perfect State; and not to thoſe who have 
it ſtill under Doubt and Conſultation, what 
State or Political Syſtem they ſhall introduce. 
For when a Multitude come together on the 
laſt account, and depart without agreeing to 
meet again, 'tis plain they are diffolv'd re m- 
735456 and conſequently remain in the ſame di- 

ided independent Condition in which they 
were before. But they who have once incor- 
porated themſelves into a regular Common- 
wealth, have ſubje&ed themſelves to a King, 
and have fix'd all their Fortunes in this Seat, 
cannot be preſumed guilty of ſuch a Folly, as 
to defire, that upon the King's Deceaſe, the 
State ſhall likewiſe be extinct, and themſelves 
thrown into the natural Condition of Anarchy, 
not without manifeſt Danger of lofing the Se- 
curity, which they enjoy under the preſent 
Eſtabliſhment. Therefore if they have not 
conferr'd the Sovereignty on the Prince, with 
the Right of Inheritance, or with a Power to 
diſpoſe of the Succeſſion, as he ſhall think fit, 
they muſt be ſuppoſed, at leaſt, to have tacitl) 
agreed, that immediately, upon the Prince's 
Death, they will hold an Aſſembly, either at 
the uſual Place, or where the Prince kept his 
Court. Nor will there be wanting, in a whole 
People, ſome Perſons of great Authority and 
Worth, whoſe Influence will be able to keep 
the Multitude in good Order, and to bring them, 
as ſoon as poſſible, to a general Conſultation, 
for ſettling the Common-wealth. Hence too 
it is evident, how far we are to admit of a 
another Aſſertion of Mr. Hobbes (b), that 
When a Monarch renounceth and abdicates the 
Government, for himſelf and his Heirs, the Sub- 
jets return to their Abſolute and Natural Li- 
berty. For it can never be true in this Senſe, 
that the People, on ſuch an Occaſion, relapſe 


into a confuſed Multitude, without any Tue 
or Relation to each other; but only that the 
receive an abſolute Right of liſting and dit 
poſing themſelves a · ne under any Frame and 
Conſtitution. - | - 

X. In Hereditary Realms, there ariſeth ſome 
Semblance of an Iuterregnum, when the Rin 
dyes leaving his Queen with Child, or, at le 
under probable Hopes of Breeding. Now br 
the Conſent of moſt Nations, a Right may b. 
tranferr'd even on un-born Heirs, ſo as to give 
them the juſt Title and Property, tho, as jet, 
incapable of the Uſe or Exerciſe (c). But now 
whereas there is a proper Subje&, in which 
the 1 Authority reſides, there canng: 
really be an Interregnum On which account 
neither the Minority, nor the Captivity of 
Princes create an Interregnum, in the ſtrid 
Senſe of the Word. Yet as to the latter Caſe 
it hath been a frequent Practice in the World, 
for the Relations of a Captive Prince, to hold 
him for dead, and to proceed accordingly; 
whereas they ought rat lier to adminiſter th 
Government in his Name, till he ſhall return 
from his Impriſonment, or dye under it (4). 
Now altho', before the Royal Iſſue be brought 
into the World, it cannot certainly be known 
whether the Child will prove alive or dead, a 
Son or a Daughter, (in Nations where theFair 
Sex is excluded from the Crown :) yet till this 
Point 1s clearly determin'd by time, the People 
can by no means challenge ſuch a Right, as they 
obtain in a proper /nterregnum ; but the King. 
dom muſt, in the mean while, be govern d in 
the ſame Method as is wont to be obſery'd, du - 
KE * Minority of a Prince (e). 

I. By the way of Succeſſion or Inheritance, 
the Sovereign Right, which one Perſon hath 
obtain d or receiy?d, is continued to his Polte- 
rity. This Succeſſion is appointed, either at 
the Pleaſure of the Prince, or at the Plezſure 
of the People. Thoſe Princes, who poſſeſs 
their Realms after the manner of Patrimonies, 
have a Right to diſpoſe of the Succeſſion, ac- 
cording to their own Inclinations ; and when 
they have once declared their Pleaſure in this 
Point, it = no lefs ſtrictly to be obſerv'd, 
than the laſt Will of any Teſtator. And in 
this Caſe, a King may divide his Dominions 
amongſt his Chil jen b equal Portions, and 
without regarding the Pifczence of Sex. Or 
if his Legitimate Iſſue fail, he may tranſmit 
the Crown to his Natural (J), or to his 
Adopted Son; nay, if he thinks fit, to one no 


(3) Leviath. c. At. 


believing it would be a Son. And this proved the Great $ 
() Pad. Juſtin. J 36. c. 1. Trebell, Poll. in Galen. 
nian by had laid up in the 
up ro r 

And aben -er, tho 2gainR 
laid this InjuprRtion on them, not voluntarily, but 


s, fo renown'd in Story. atbias, 1 4. 
© have a Story ro this pahet n Dion Caſſius, I. 36. 


torrified Places of _— Pomp 

hoſe who bad it in Charge, their Anſwer was, that They would do nothi 
his Will, commanded them to open the Caſtles, they 
"Compulſion, Vet they atierwards were obliged 


(e) Hence the Perſians, when their Prince Hormiſalas died, leaving his imd the 
ancborn ing 1d cxomn's Him rog by fun the Drdee onthe Royal Barth! ied, leaving neen wich Child, proclaim 


nay they vored the 


a particular Name, firmiy 


1, the Armt- 


When ey demanded all his Wealth to be delivered 


0 expreſs Orders from 7 1 * ra 
| „ urging; that t 
—— to deliver all op, wheo 


through 
they found their Prince was ſeverely uſed, and thrown into Chains upon their Retuſal. Demetrius, bei ade a Priſoner by Seleucus, 
commanded his Son, with his Captains and Friends that were at ———— Coins, — oxy room Wricing, or Yea) when 
they ſhould be anne om: but to keep for Antigomy his Towns, and the Remains of his Kingdom, as if he were actually dead. 


Plutarch. in 


„J Thus Alphonſus, King of Arragon, 
others pretended, it ought to have 
Guicciardin. |. 5. 


e) Nd Serran. Hf. Gall. zn Philipp. Vales. abinit. 
the Kingdom of Naples, which he had 
united to Arragon, by the Arms and W 


d, to his Baſe Son Ferdinand : where 
ch of which Nation it had been ſubdoed. 


way 
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vay related to his Family (g). But when ſuch 
2 Monarch hath made no Proviſion about the 
Succellion, it mult chen be conſider'd, what 
Perſon the common Courſe and Order of Na- 
ture calls to inherit the Throne. For tho' the 
Prince, in his Life:time, did neither by Teſta- 
ment, nor any other way, ſignify his Reſolu- 
tion in this Atfair; yet we mult preſume, that 
he did by no means deſire the State, ſhould, 
upon his Deceaſe, fall into Anarchy: Common 
Humanity not ſuffering him to leave his Sub- 
jects in a Condition of Miſery and Ruine. Eſpe- 
cially ſince, if He putpoſely declined to make 
a future Settlement, it had been eaſy for him 
to have given the People Notice; ſo that, upon 
this Intimation, they might have agreed on 
ſome Expedient for their own Security, Be- 
fides, we ought in reaſon to ſuppoſe, that 
Princes, as well as other Perſons, are unwilling 
that the Rights or the Poſſeſſions, which they 
have acquired, ſhould, at their Deceaſe, either 
be imbezel'd, or left, as it were, to the firlt 
Taker ; but that they would have them de- 
yolve entire to their deareſt Friends. Therefore 
when ſuch an Omillion happens in Patrimonial 
Kingdoms, the ſame Order is to be obſerv'd as 
in Private aheritances ; except ſo far as the 
Diſpoſition and the Safety of to Nation make 
it adviſable to recede from that Method. For 
altho' 'tis very likely, that a Father bears an 
equal Affection towards all his Children, yet if 
he be wiſe, he will ſo far moderate and re- 
ſtrain it, as not to weaken the Hereditary Eſtate, 
on which the Security and Honour of the Fa- 
mily in a great meaſure depend: and he ſhall 
be preſumed to have taken this Reſolution, if 
he bach not expreſly declared any thing to the 
contrary. From theſe Conſiderations it follows, 
that ſuch a Prince as we are now ſpeaking of, 
is deſirous to have the Monarchical Frame of 
Government preſerved after his Death ; in as 
much as he ſhew'd his Approbation of it by 
his own Example, and did not afterwards re- 
verſe or alter it, by his Word or Deed. And 
farther, ſince Men are naturally inclin'd to 
wilh belt to thoſe, from whoſe Succeſs, ſome 
Honour and Glory is reflected on themſelves, 
rather than on others; and ſince the Power of 
Children caſts the brighteſt Glory on Parents, 
after their Deceaſe; it mult be. concluded, 
that a Father is more hcartily concera'd for 
the Happineſs and Greatneſs of his own Iſſue, 
than of Strangers. If he had any orher De- 
lign, he ought in expreſs manner to have de- 
clared it: lince, commonly ſpeaking, we do 
not ſuppoſe a Man to have been ſo little Maſter 
of his Wits, as to deprive his Children of 1o 
fair an Advantage, and to leave it, as it were, 
on purpoſe to create Quarrels and Diſputes. 
But Mr. Hobbes is in the wrong, when, amongſt 
the Tokens which a Reigning Prince may give 
of his Reſolution, not to tranſmit the Crown 
to his Family, he ceckons (5) for one, long 


Cuſtom, In as much as he who ſays nothing 
© about his Succeflor, is ſuppoſed to conſent to 
©the ordinary Cuſtom of the Kingdom: Which 
© Cuſtom, whether it derives its Original from 
© the primitive Founder of the Race, or from 
© any of his Poſterity, hath, in time, paſs d, 
© into the Force and Authority of a funda- 
© mental Law. But the Enquiry which we are 
now upon is, What Order 1s to be obſerv'd in 
the Succeſſion, when it is neither dertermin'd 
by the Appointment of the laſt Prince, nor by 
the Law or Cuſtom of the Nation. To pro- 
ceed then, our Silent Monarch mult be pre- 
ſumed to defice, not only that the Kingdom 
ſhall preſerve its regular Frame, that 1s, that 
the Sovereignty ſhall not be divided into Shares 
amongſt his Sons, or near Relations, nor yer 
held in Common by them All, with equal 
power; but likewiſe that the Stare ſhall not be 
parted into 'diſtin Governments, and many 
Kingdoms introduced inſtead of one: In as 
much as either of theſe Alterations would 
draw after it, not only the exceeding great 
Hazard and Detriment of the Realm, bur alſo 
the utter Convulſion of the Royal Family. 
The next thing which, 1n this Caſe, muſt be 
preſumed to have been the Will of the Mo- 
narch is, that notwithſtanding the Prerogative 
of Age, his Sons ſhould be preferr d before his 
Daughters; becauſe Men are, ſor the moſt 
part, much fitter to command, and the Go- 
vernment of Women is generally attended with 
a long Train of Incon veniences, which muſt 
needs be 1ncreas'd, if the Brothers are to be ſer 
alide to make room for a Female Sovereign. 
Another thing to be taken for granted on theſe 
Occaſions muſt be, that amongſt Children of 
the ſame Sex, the Eldeſt is to be advanced ra- 
ther than any of the reſt : and this not only 
becauſe he is judg'd to excel the Younger in 
Wiſdom, as well as in Years, but becauſe, if 
we conſider them with relation to the Father, 
all Brothers are equal: And were the Crown 
to be beſtow'd on the moſt Worthy of them, 
they could not avoid falling into irrecon- 
cileable Differences and Contentions. A fa- 
mous Inſtance of which Truth we have in the 
Revolutions, that not long ſince happen'd in 
the Empire of the Mogul: deſcribed at large 
by Monſieur Bernier, To prevent therefore 
all ſuch Confuſions, it is the beſt and ſaſeſt 
Method to follow the Order of Birth, which 
is embraced by the univerſal Agreement of all 


Nations, as a Rule which Nature her ſelf ſeems 


to have preſcribed (ij. Yer here it will be ne- 
ceſlary, that the Eldeſt Son, who' is thus pre- 
ferr'd to the Crown, take effectual Care for 


the honourable Subſiſtence and Support of his 


Younger Brothers. But that he ſhould be obli- 
ed to make their Fortunes as large as if the 
ingdom were to have been divided into equal 

Shares, is both needleſs and indeed impollible. 

For let us ſuppoſe four Brothers; whence can 


1 — @_—_ 
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the Elder, who 1s to fill the Throne, procure 
ſo much Treaſure, to pay the Portions of the 
reſt, as ſhall be equal in Value to three Parts 
of the Realm(#)? If, in Monarchies of 


this kind, the Prince dies without Iſſue, his 


Brothers or Siſters are to ſucceed; and upon 
Failure of theſe, the next in Blood to the De- 
ceas d King; with due regard till to the Pre- 
rogative of Sex, and of Age, Nay the Govern- 
ment may, at length, devolve to thoſe who 
were accidentally related to the laſt Poſſeſſor, 
tho' of a different Blood from the Author of 
the Regal Line. And this not only if the 
Deceas d Prince thus declared his Will, but if, 


by the Cultom of the Country, the ſame Me- 


thod of Succeſſion obtains in private Inheri- 
tances : for then we muſt ſuppoſe, that the 
Prince would have the Cuſtom hold in regard 
to his own Patrimony, as well as to thoſe of 
others, when he hath made no expreſs Diſ- 
oſal to the contrary. 

Mr. Hobbes ſeems to have carried this Point 
a little too far, when he tells us (7) , By the. 
ſame way as the Sovereignty deſcends, the Right 
of Succeſſion likewiſe deſcends : For in caſe the 
Eldeſt Son dies before his Father . he ſhall be 
ſuppoſed, unleſs the Father hath made any other 
Settlement , to tranſmit the Right of Succeſſun 
to his own Children : and therefore the Nephews 
and Nieces ſhall ſooner come into the Succeſſwn, 
than their Uncles by the Mother's (he means by 
the Father's) /ide. It cannot indeed but be 
acknowledg'd, that this Right of the Children 
to repreſent their Father, and come into his 
place, looks very fair and equitable ; and that 
his untimely Death ſhould not be the Cauſe of 
a new Loſs and Prejudice to them, ſeems to be 
but a reaſonable Favour. And yet, fince the 
Son, during the Father's Life, hath not a 
full Right to the Inheritance, but only a juſt 
Hope and ExpeCtation, and fince it doth not 
appear, that this bare Hope can be fo well 
tranſmitted to Children, as the Right it ſelf 
might be; we may with more Probability con- 
clude, that, by the meer Right of Nature, the 
Nephcws have not the Precedency of their 
Uncles; unleſs their Title is ſtrengthen'd and 
ſupported by the Laws or Cuſtoms of the 


Kingdom (m). 


XII. But, in Kingdoms which were firſt con- 
ſtituted by the voluntary Act of the People, che 
Order of the Succeſlion doth likewiſe, origi- 
nally, depend on the People's Will. And if 
they expreſly confer on the Prince, not only 
the Sovereignty, but likewiſe the Right of 
nominating his Succeſſor (which is ſeldom 
done, unleſs upon a very extraordinary ac- 
count, ) then he ſhall leave his Crown to whom 
he pleaſeth. But if the People themſelves 


ſettled the Succeſſion, they either were willin 
to have it pals in the uſual way of other Inhe. 
ritances, fo far as that Method can conve. 
niently be applied to Kingdoms: or elſe they 
appointed a particular Courſe by which it 


ſhould be regulated and determin d. Now the 


Safety of the State requires, that the Succeſl; 
of a Kingdom, ſimpiy Hereditary , (or — 
it is bare ) appointed that the Crown ſhall pai 
from each Prince to the next of his Kin [ 
ſhould vary from the Order and Method «i 
Private Inheritances, chiefly in the followin 
reſpefts. Firſt; That the Kingdom ſhall not 
be divided amongſt ſeveral Brothers, or other 
Joint-heirs, equally diſtant in Blood from the 
Deceas'd Prince. In as much as this Pro. 
hibition is highly conducive to the Agreement 
of the Subjects, and to the Support of the Na. 
tion and Government (2). Secondly, That the 
Succeſſion ſhall ſtop at thoſe Perſons who are 
deſcended directly from the Monarch; and not 
pu to the Collateral Line, much leſs to the 
egrees of Affinity. For the People, by their 
primitive Grant, deſign'd only to confer the 
Kingdom on ſuch a Perſon and his Poſterity; 
upon Failure of which, they again recover 
the Right of ſettling the Common. wealth as 
they Judge convenient. (0) Thirdly, That no per- 
{ons ſhall be capable of ſucceeding, but ſuch as 
are Born according to the Laws of the Country, 
By which Caution are excluded Nataral or 
* * Sons, however they ſtand in the Father's 
Affection, who may perhaps equal them to his 
. . *. Iſſue. For, in thoſe Nations at 
leaſt which have any Honour or Spirit, ſuch 
Men muſt lie open to Contempt, whoſe Mothers 
were not Rough worthy of Legal Matrimony, 
and were uſed rather for occaſional [nſtru- 
ments of Pleaſure , than for agreeable Com- 
panions of Life. Beſides, ſince the Ladies of 
that Profeſſion are ſeldom famous for Con- 
ſtancy and Fidelity, and ſince they want the 
Advantage of a fix'd Cohabitation, it cannot 
ſo very certainly be known, whether the 
Prince be really the Father of this unworthy 
Progeny, which they charge upon him. But 


1 


( p ) See famous Inſtance of this in Marrinizys Hiſtory of China, 1.6. c. 1. p. 202. When Perſeus and Demetrius diſpured which 


et he was Born in 


Wedlock, whereas Perſeus's Mother was only a Miſtreſs of the King's : and that, for Evidence of this Diſtinction, Per ſet! — 
Mark of Phil in his Body, whillt Demetrius exactly reſembled his Royal Father. Lewy l. 39. c 53. Add the Story ot Ferd 
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Excluſion: as well becauſe to be deſcended from 
the true Regal Line makes a Prince more re- 
2 and fills the Subjects with better Hopes, 
that he will reſemble his Great Anceſtors, no 
lefs in Virtue than in Blood: as becauſe the 
people originally conferr'd the Crown on the 
immediate Race of the firſt Poſſeſſor; deſign- 
ing, when that ſhould prove extinct, to reſume 
the Power of ſettling the Government for the 
future. - But allowing Adoption to give a Right 
to the Kingdom, this Power of theirs might 
be for ever foreſtal'd and eluded. Fourthly, 
That in the ſame Degree of Kindred, whether 
amongſt the Children or the Grand-Children of 
the laſt Monarch, the Males ſhall be preferr'd 
to the Females, tho' the latter happen to be 
their Superiors in Age (T). Fiftb/y, That in 
the ſame Degree, and the ſame Sex, the Ad- 
vantage ſhall be given to the Elder (g). Lai. 
The Succeſſion of ſuch Realms differs from 
the Courſe of vulgar Inheritances in this, 
that altho they are deliver'd, as it were, from 
hand to hand, and do not devolve to a new 
poſſeſſor, till the Death of the former; yet 
of theſe Perſons, the one is the Occaſton only, 
and not the proper Cauſe, of tranſmitting them 
to the other : whereas Common Inheritances 
paſs to a neu Proprietor by the Right, the Will, 
and the Favour of the For 'tis not the 
Pleaſure of the Prince, under theſe Govern- 
ments, which beſtows the Crown on the next 
Wearer: but it deſcends in the Royal Line, 
by virtue of the original Act and Conſtitution 
of the People. And, for the ſame reaſon, it 
is not neceſſary, that the Prince who ſucceeds, 
tho' the neareſt in Blood, ſhould take upon 
himſelf the -private Aﬀairs, Incumbrances 
and Debts of the Deceas'd. But, if he thinks 
fir, he may take Poſſeſſion of the Kingdom, and 
refuſe the Inheritance of the mg Patri- 
mony, to which that Nobler Right of the 
Crown is by no means inſeparably united; 
but is of it ſelf an entire, diſtin, and tran- 
ſcendental Inheritance. For the People muſt 
be ſuppoſed willing, to have the Crown de- 
ſeend, by a clear and unqueſtion'd Title: but 
as for the peculiar Eſtate and Fortune of the 
Prince, they are not in the leaſt concern'd or 
affected with it. Beſides, it might prove a 
Burthen to the Nation, were the Royal Heir 
at his Entrance on the Government, obliged 
to diſcharge ſuch Debts as his Predeceſſor per- 
ſonally contracted: ſince, in caſe the private 
Patrimony would not hold out, the Deficiency 
mult be ſupplied by the publick Stock. To con- 
clude, the chief — which move any 
People to eſtabliſh ſuch an Order of Succeſſion 
as we have been all along deſcribing, ſeem to 
be theſe : That the Throne may be fir with- 
out any Controverſy or Doubt; and the In- 
conveniences of new Elections avoided : that 


— — 
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the Splendor of the Prince's Birth may in- 
creaſe his Reſpect, and his Race and Education 
give the Promiſe of more Illuſtrious Virtue; 
and that the Reigning Monarch may ſtill go- 
vern the Kingdom with more Vigilance, and 
defend it with more Courage, whilſt he is to 
deliver it down to thoſe Perſons who, on the 
Score of Natural Affection, are the deareſt to 
him in the World (7). 

XII. But ſince, in this way of Succeſlion, 
which we call imply Hereditary, it may eaſily 
happen amongſt Perſons, far remov'd from the 
Author of the Race, that it ſhall not be clearly 
known which of the many ought to be pre- 
ferrd, if the Crown fell thus abſolutely to 
him who was next in Blood to the Deceas'd 
Prince; eſpecially ſince the Favour of Repre- 
ſentation, ( or of letting the Children repreſent 
their Parents in R7g4r,) quite vaniſheth in 
theſe diſtant Degrees: to prevent any ſuch 
Controverſy, many Nations have introduced 
a more accurate Succeſſion, which they term 
Lineal. Now according to this, all the De- 
ſcendants of the Royal Founder, are conceiv'd 
to form a Number of perpendicular Lines, each 
of which approacheth nearer to the Throne, 
according as the Perſons, in the ſame Degree, 
ſtand poſſeſs d of thoſe Natural Advantages, 
the Prerogatives of Sex and of Years, And 
the Kingdom ſhall not paſs into another Line, 
till the former is quite exhauſted and extinct. 
It is needleſs therefore for Perſons, in this 
Liſt of Succeſſion, to ſhew in what Degree they 
are related to the laſt Poſſeſſor, or to appeal to 
the Right of Repreſentation ; but, according as 
they are Born, the Law gi ves them a perfect Right 
of inheriting, in their proper Order: which 
Right, tho' they ſhould happen themſelves not 
to wear the Crown, they tranſmit, in the ſame 
Order, to their Children. Here then, the 
firlt regard is to be paid to the Children of the 
Deceas d Prince, and not to the Living only, 
but to the Dead, in caſe they have left Iſſue in 
any Degree whatſoever: for ſuch Iſſue ſhall 
exclude all others, if their Parents were the 
neareſt Lineal Heirs: yet ſo as ſtill to allow, in 
the ſame Degree of the ſame Line, a due Pre- 
ference, firſt, to the Advantage of Sex, aud 
then to that of — (For that the bare pre- 
rogative of Age ſhould out- weigh and over- 
rule the Prerogative of Sex, can perhaps be 
inſtanced in no Example of Hiſtory.) If the 
laſt Poſſeſſor dyed Childleſs , the Account 
paſſeth back to the next Line above him, and 
ſo on; ſhll aſcending from the Deceas'd ; and 
not deſcending, from the firſt Progenitor with 
the ſame Allowance as before to the two Pre. 


(r) Add. Bercler . Grot. 4. 17. 
frche Croun x ad d. J. Grot. 5. 17 
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Cs) Thus Perſeus urgeth 
Thar he endeayour'd ro invert the Order of Age, 
(#) The Perſians had a very extraordinary Cuſtom, by 

Blemiſh, were excluded from the Crown. Procep. De B. Perſ. I. c. 11, 
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differently by either fide, agnatio only by the 
Father's.) The former kind, which on ac- 
count of its being receiv'd in the Kingdom of 
Caſiile, goes likewiſe by the Name of Ca/ti/ian, 
hath this Peculiarity in it, that in the ſame 
Degree, of the ſame Line, the younger Males 
are preferr'd to the elder Females; yet lo as 
that no Tranſition is made from one Line to 
another on the bare Obſtacle of Sex. Thus it 
doth not exclude the Women , but poſtpones 
them to the Men: and runs back to the Fe- 
males again, in caſe the Males, who were ſu- 
perior or equal to them in other reſpects, ſhall 
happen to fail, together with their Iſſue. By 
Conſequence, therefore, a Grand-Daughter by 
a Son comes before a Grand-Son by a Daughter, 
a Niece by a Brother, before a Nephew by a 
Siſter. The other kind of Lineal Succeſſion, 
or the Agnatical, differs from this, in that it 
excludes, from the Crown, the Females and 
their Deſcendants for ever. A Cuſtom which 
ſcems chiefly to have been taken up, to hinder 
the Kingdom from paſſing, by Marriage, to 
Strangers; and to maintain the Ancient Stock 
in its due Veneration, which might be in dan- 
ger of growing weak and deſpicable, by ſuffer- 
ing ſo many Forreign Grafts. This 1s com- 
monly known by the Name of Bench Succeſſion, 
having long obtain'd in that Nation. In 
iome Places the Aenatical Method is tem- 
per'd with this Relerve, that, in caſe all 
the Male-Line fails, the Right returns to the 
Females (u). ö 

We may remark in general of Lineal Suc- 
cellion, that ſince tis ſo very plain and eaſy, 
it might be a principal means of deciding Con- 
troverſies in Kingdoms, to enquire, firſt of all, 
what kind of Succeſſion hath been there by 
Cuſtom eſtabliſh'd. A remarkable Inſtance of 
this the Hillory of the laſt Age preſents us, in 
the Diſpute about the Succeſſion to the Crown 
of Portugal; when Raynutius of Parma [tood 
on the Right of Lineal, the other Competitors 
on the Right of Simple Inheritance (x). 

XIV. Another Method of Succeſſion ma 
be introduced, by virtue of which He ſhall al. 
ways ſtand neareſt to the Crown, who is neareſt 
to the Founder of the Royal Family. Thus, 
then,the Founder's Sons are the firſt in the Lilt, 
according to their Age ; next to them his Ne- 
phews, with regard ſtill to their Father's Age 
and to their own: upon Failure of all theſe, 
the Founder's Grand-Sons come in, then his 
Grand Nephews, and fo on. This was the 
Courſe obſerv'd of old in Numidia, as we may 
gather from Livy (y). The like is practis'd 
in the Kingdom 1 Siam (2), and hath been 
in Fes and Morocco (a): as it was heretofore 
amongſt the Caracs or petty Kings in Peru, 
under the Empire of the 7cas (b). Thus, in 


many Parts of the Faſt Indies, eſpeciz 
the Coaſts of Malabar, "us the — 100 the 
Father to be ſucceeded not by his own Son 
but his Siſter's Son: the People fancying chem. 
ſelves to have more evident Proof, that the 
latter is of the Royal Blood than the former(c, 
In Hiſpaniola, the Nephews by the Siſter are 
admitted for the ſame reaſon ; tho' not till the 
direct Line fails (4). And amongſt other J. 
dian Nations, in that Neighbourhood, even in 
private Inheritances, the preſent Poſſeſſor pre. 
fers his Siſter's Children to his own : exceptin 
the Family of the Tucas, where the Son cou. 
ſtantly ſucceeds the Father (e). The fame 
Rule is follow d in Canada, with regard ty 
Honours as well as to Eſtates (f). Sabo 9 
reports a very ſtrange way of Succellion among it 
the _ , l +42 Fag Arabia. {ie 
Crown paſſeth (ſays he) from the preſent Poſjeſur, 
not 10 42 — Jos to the fol Noted 1 
was Born in his Reign. Fer ſo ſoon as eren 
new Monarch is ſettled in the Government , ; 
Liſt is taken of all the Mies of the Nobility, 
who appear then to be with Child ; and Keeper 
are ſet over them, to obſerve whith Laay is 
brought to Bed of a Son and the Child, which 
thusgets the ſtart, is declared lawful Heir, and 
educated in a Royal Manner, againſt the next 
Vacancy in the 7. rom. 

XV. Tis a Queſtion uſually canvaſs'd, who 
ſhall be Judge of the Controverſy between 
two or more Competitors for a Crown; eſpeci- 
ally if the Kingdom be nor Patrimonial? For 
to try out an uncertain Title by the Sword, is 
a manifold Breach of the Law of Nature. 
Here then it 1s evident, 1n the firſt place, that 
Diſputes of this kind cannot poſſibly be de- 
termin'd in the way of juriſdiction, or proper 
Sovereignty : and that therefore they mult be 
left to that Method of Deciſion, which holds 
amongſt Perſons, living in a State of Natural 
Liberty, in Subjection to no judicial Authority. 
In which Senſe we ought to underſtand what 


| Grotius (h) hath deliver'd on this Point. Now 


thoſe are ſaid to os in a State of Nature, 
who are neither ſubje& one to the other, not 
both to a Common Lord. And tho' the Par- 
ties themſelves may 2 * whilſt they are 
contending, acknowledge a Sovereign; yet the 
Cauſe is of ſuch a Nature, as not to bear the 
Sentence of any Perſon under the Notion of a 
Superior. Firſt, a Forreigner cannot preten 

to interpoſe as a Judge. Nor, Secondly, 15 
the King himſelf, if the Contrary happen d 
to be ſtarted in his Liſe- time, a ſufficient Ar- 
bitrator: in as much as the People, in cheſe 
Monarchies which we now ſpeak of, are no- 
ſuppoſed to have left the Method of Succellion 
to the Pleaſure of the Prince. Not but that 
we have many Examples, in Hiſtory, of Kings, 


— 


(u Guicciardin, I. 12 p. 367. (k) V Conneſtag. De Unione Luſitan J 72. (y) L. 29 c 29. Inde 
. ) Tauanus J. 65. ad ann 178. G Conncitag De Unione Lain, J. 3. the laſt of which Aubert 


in D ſoipt Regn. Siam. 


() Indoc. Schooren 


Kems to hint, that this proceeded trom a particular Compact between the Brorhers, 


(6) Guwclafl de la Vega, J. . c. 10. Add. Grat. JI. 2. c 7. 5.2:. 
(4) Franc Lopez De Gomara. Hzff. Ind. Orient. c. 3. (e) 
Ch) L. z. e. 7. 4. 27. 


rus, in ſ-eral Places of h Work. 


( 7 ) Franc. Creuxius 1% Cunad, I. Ii. (g) L. i6. 


e) Peuus de Valle, Tin par 2. Epiſt. 6. & Heron ow 
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who relying on their own Authority and 
Worth have aſſumed greater Power in this 
reſpect, than the Conſtitution of Free King. 
doms would otherwiſe allow. Thus Darius, 
in Herodotus (i), decides the Quarrel between 
his own Son : and, in Platarch (k), Ar/icas 
and Cyras ſubmit to their Father's Deter- 
mination (/). And, Laſtly, it may be maintain'd, 
that neither the People themſelves can have 
ſuch a Competition in Authoritative manner. 
Vet not for the Reaſon aſſign'd by Grotms, Be- 
cauſe the People have (ac. 'd all their Furiſ- 
dition to the King and Royal Family, and there- 
fare can claim no Reliques of it for themſelues, 
whilſt any of that Line ſuruiue. For Succeſſion 
is ſuch a Caſe as doth not belong to that Juriſ- 
dition, which the People conſerr'd on the 
King: and if a Quarrel of this kind ſhould 
ariſe, during an Inter. regnum, the People 
cannot be debarr'd, at leaſt, from a Temporary 
juriſdiction. But the true Reaſon muſt be 
drawn from the Nature of theſe Diſputes. 
For the Effect of Judicial Power, as exercis'd 
over Subjects, is, that they ſhall be obliged to 

uieſce in the Sentence given, and upon re- 
fulal, ſhall by virtue of the Sovereign Autho- 


rity be compel'd to ſubmit. And this becauſe 


tis one part of Civil Subjection, to expect 
from their Superior, the Deciſion of any Con- 
troverſy that may happen between them and 
their Fellows. But now, if we run over all 
the various Doubts which may be rais d on the 
Point of Succeſſion, we ſhall find that not one 
of them is capable of being ſolv'd by the 
People, in the ſame commanding manner, as 
the Cauſes of private Perſons are ended by the 
Ordinary Judge. For ſuppoſe a Prince, already 
ſettled in the Throne, with the Approbation 
of the People, ſhould have a Claim put in 
againſt him, by Another of the Royal Family, 
who pretends to be the nearer Heir. In this 
Caſe, the People having. acknowledg'd the 
Prince in Poſſeſſion, it cannot be imagin'd, that 
the new Claimant will appear or ſtand to their 
Verdict. Nor, on the other ſide, will the 
poſſeſſor of the Throne ſubmit to be judg'd by 
thoſe, who have already own'd him for their 
Sovereign. Much leſs have the People a ſufli- 
cient Power to give Judgment, when they re- 
fuſe to own the Perſon who puts in his Pre- 
tenhions. But if, upon a Vacancy in the 
Throne, two Competitors offer themſelves, and 
engage in a Diſpute about their Title, and the 
People only ſtand ready, to receive him for 
their Prince, who ſhall have the berter Right; 
there is here no need of Judgment, properly ſo 


call'd, or ſuch as is given by the Sentence of 
the Court, to compoſe Matters between Pri- 
vate Men. For in this Caſe the controverted 
point muſt be one of cheſe two; either barely 
which of the Rivals ſtands in the neareſt De- 
gree, or elſe, which Degree ought to have the 
Preference? When the former happens to be 
the Queſtion, the contending Parties are to 
clear their Deſcent as well they are able; and 
he who ſhall appear to the People to make our 
his Claim moſt eyidently, ought to carry the 
Day. Now tho, in this Method of proceeding, 
the People's Vote weighs conſiderably towar 
turning the Scale, yet it is not pronounced 
like a Sentence from the Tribunal, but only in 
the way of a bare Approbation: as a Debtor 
who is ready to pay, deſires only to ſee the 
Rill, and to ſatisfy himſelf in the Truth of 
what he is charged with. | 
But if the Diſpute be, which Degree, or 
which Line ought to have the Preference, this 
ſhall be adjuſted by the Common Declaration of 
the People ; ſince every one 1s preſumed to 
underſtand what way he likes beſt, and ſince 
the People is ſtill to be reckon d the ſame as it 
was heretofore, when the Order of Succellion 
was originally eſtabliſh'd. Thus the Contro- 
vey between Edward King of England, and 
— Palois , as likewiſe that which hap- 
pen'd before, between Fave, Daughter to Lewis 
Hutin, and Philip the Long, was diſeuſs d be- 
fore an Aſſembly of the Eſtates of France (m). 
Thus we find in Mariana (n) nine ſelect ſadges 
ſertling the Succeſſion in the Kingdom of Ar- 
ragon. And in Diony/ius Halicarnaſſeus 15 , 
us 


the People end the Difference between Sy 


and Julus, in favour of the latter; chiefly on 
this Argument, that, Ze was born of a Mo- 
ther, who bad been the true Heireſs of the © 
whole Kingdom. And yet, even this la- 
ration, hath no more o the Nature of a judi- 
cial Sentence in 1t, than when a Perſon who 
hath firſt conferr'd a Grant, afterwards ex- 


Plains ſome Terms that were thought ambi- 


guous, or obſcure in the Inſtrument of Do- 
nation. 7 

In Caſe either of the Competitors ſhall re- 
preſent it as a Grievance, that the Affections of 
the People ſeem prejudiced in favour of his 
Rival, it may be the moſt ready Expedient to 
refer the Conteſt to proper Arbitrators ; ſuch 
as are neither inclin'd to one Party more than 
to the other, and, in regard to whoſe Intereſt, 
tis an indifferent Matter which of the two 
gets the Victory (p). 4 


Dr 


(i) Polymnis, Yet Tuſtin (J. 2. c. 10.) reparts that the 


Cauſe was referr'd by 
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{aphrncy, as to.8 Domeſical Judge. (k) Artoxers. (1) Add. 1 Kings, 1. tin. J. 16. 2.7 
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VIII. 


That the Supreme Power zs zo be held Sacred in Civil States, 


S Civil Empire, or Sovereignty, was firſt 
A introduced to guard the Safety of Man- 
kind, aud to take off the almoſt infinite Miſeries 
of a State of Nature; ſo that it be held ſacred 
and inviolable by all Men, is highly the In- 
tereſt of the whole World (7). And thus 
much indeed every Man, in his Waits, will 
confeſs, that tis a Sin to oppoſe a lawful Ru- 
ler, whilſt acting within the Limits of his 
Authority. In as much as 1t appears evidently, 
from the Nature and Deſign of Government, 
that there muſt of Neceſſity be join'd with it 
an Obligation to Non-refiſtance ; or to a ready 
Obedience in performingor omitting any thing, 
which it ſhall — or forbid. The main 
Queltion therefore muſt be, whether in caſe 
the Sovereign ſhould enjoin the Subjects what 
is unlawful, or treat them in an injurious 
manner, He is then alſo to be eſteem'd Sacred; 
and ſo that the Subjects ought not, in a violent 
way, to reſiſt and repel the Injury? 

II. Mr. Hobbes (r) indeed maintains, that 
A State cannot do Injury to a Subject, as neither 
can a Maſter to his Slave. And he builds his 


Notion on this Argument, That no Cove- 


* nant hath paſs'd between the State and the 
Subject, (all Injury, according to him, con- 
fiſting in the Violation of a Covenant;) and 
that the Will of the Subject is entirely ſub- 
mitted to the Will of the State, ſo that what - 
ſoe ver the State acts, is ſuppoſed to be done 
with the Subject's Conſent. But now that 
© what a Man willingly conſents to receive can 
* be no Injury to him, is a Maxim that every 
© Body is acquainted with. But we have al- 
ny evinced, both that Injury doth not 
bare 7 conſiſt in the Violation of a Covenant, 
and that there doth really a Covenant paſs be- 
tween the Monarch and his Subjects. And as 
for Subjects ſubmitting their Will to the Will 
of the State, this muſt be interpreted, and re- 
ſtrain'd according to the true End and De- 
ſign of Civil Communities, And then the 
whole Matter will come to this Iſſue: every 
Subject ſubmits his Will to the Will of the 
Stare, in all thoſe Affairs, which reſpect the 
Common Intereſt and Safety; and, in any 
Buſineſs of this kind, à private Member 
cannot complain of Injury, tho' he ſhould 
happen to diſlike the publick Proceedings. But 
ſince it is very pollible, that the Sovereign 
Power ſhould enjoin the Subject ſuch Perfor- 
mances, or inflict on him ſuch Evils, as bear 
no regard to the publick Welfare, but intrench 
on the particular Perſon's Right, whether ac- 
quired by Covenant, or by the univerſal Law 
of Humanity ; there appears no reaſon why 


we ſhould not affirm, that a private Member f 


capable of being injur'd by the State to which 
he belongs. 

III. But here it ought well to be conſiders 
that turbulent and querulous Subjects, 35: 
wont to cenſure many Actions of their Pine. 
as Injuries, which are by no means (ich, 
Every ching is by them condemn d, jor Oy. 
preſſion, or Miſmanagement, that doth not 
exactly ſuit with their private Judgment, 4, 
Rain , or Shine , Providence can't pleaſe ey „ 
Hody. Now as the great Variety ot Men's Ia. 
clinations, and the Irregularity of their Aim; 
and Wiſhes, make it impollible that the pub. 
lick Adminiſtration ſhould be equally grateful 
to all Perſons ; ſo he who exclaims againlt all 
Proceedings as injurious, which do not hit 
his particular Humour, 1s either contriving to 
overthrow the Conſtitution, or hath a Mind to 
be tampering in the Government himſelf, The 
laſt is the Caſe with many Murmurers; who are 
diſcontented only becauſe the Common. wealth 
is not in their own Hands. Ot this Number was 
Avidins Caſſius (s), who boaſted that he took 
up Arms againſt Marcus Antoninus, becaule he 
was diſpleas'd at that Prince's Greatneſs, and 
could not bear the Name of an Emperour. The 
ſame Pretence was made uſe of by Peſcemins 
Niger (t), and by Chaius Albinus (u), in their 
Rebellions againſt Severus. Many complain 
of their Prince for employing bad Miniſters; 
when if we ſearch into the Bottom of their 
Diſcontent, we ſhall find it to be, only that 
they are not themſelves preferr'd to a Share in 
the Miniſtry. The Common People often 
grumble at the Hardſhip of Taxes, when no 
more 1s demanded than what the preſent Occa- 
ſions of the Publick, or ſuch Neceſſities as are 
likely to ariſe hereafter, ſeem to require. 
And what Anſwer they ought to receive, Mr. 
Hobbes (x) will inform us. As for the ſtrict 
and ſevere Execution of the Laws, no Perlon 


can make this the Ground of his Diſſatis faction, 


but ſuch an one as deſires a Liberty of com- 
mitting Wickedneſs. After all, in caſe any 
Man looks on thoſe Burthens as intolerable, 
which the Affairs of the Common- wealth make 
neceſſary, he hath the Privilege of quitting the 
state. And if he is not inclined to make uſe 


of that Privilege, he hath nothing to blame 


but the Common Condition of Mankind, vho 
are not to expect in this World any Degree o 
pure and untainted Felicity. But ſhould he 
think it allowable for him, on this account, 
to rid himſelf of the lawful Government by 
violent means 'twere the ſame thing, 25 he 
ſhould reſolve to improve his Fortune by 


— — 


Dodor. Sic. J. 1. c. 90. (7) De Cive, c. 8. 3. 7. 
In Ju. Captolin. (x) De Cive, 6.12 5. 9. 
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(t) In Align Spartian- 


pine 


. 


. ² ˙ Nn A w ᷣ ati m e ůůͥůͥůͥůñ r.. a09.o5 ak av. aan *ẽůuꝙ, j m. ² V ue a av. . 


a tor — 1 


A nn 
TP 


Cake: VINE Of The Law of Nature and of Nations. wy 


ine and Theft, becauſe he thinks it a Hard- 
big to maintain himſelf by his own Induſtry 
aud Labour. 
IV. Tho' all this muſt be acknowledg d to 
be true; yet there is no doubt, but that a 
State, or the Sovereign Ruler of it, may do an 
Jijury to a private Subject: ſince here the Par. 
ties are boch under the ſame Common Law of 
Nature at leaſt, which is ſufficient to make 
them capable of being injured one by the other. 
Now a Sovereign may be conceivd to mare his 
Subjects two ways, if, in his Dealings with 
them, he violates either the Duty of a Prince, 
or the Duty of a Man; that is, if he either 
treats them mort as Subjefts, or not as Men. 
The Duty of a Prince reſpects either the whole 
People, or particular Perſons. Thus much a 
Prince owes to the whole People, that he pro- 
cure the Good and Safety of the 3 
either by his own judgment, in caſe he be Ab- 
ſolute, or if his Power be limited by Laws, 
according as thoſe Laws ſhall direct and pre- 
ſcribe. Therefore he injures the whole People, 
if he quite throws off all Care of the Govern- 
ment, in his own Perſon, and doth not ſo much 
as ſee that the publick Buſineſs be diſpatch'd 
by his Miniſters. As for Inſtance, if he ſhould 
neither undertake the Defence of the Kingdom 
againſt Forreign Enemies, nor, by a due Exe- 
cution of the Laws, ſecure its inward Peace: 
and yet, in the midſt of all this Neglect, ſhould 
continue to enjoy the Titles and Revenues, 
and ſhould judge the Greatneſs of a Prince to 
conſiſt in the unbounded Extent of his vicious 
Pleaſures. For, if, together with the Admi- 
niſtration, he lays aſide the Honours and Profits 
of the Regal Office, he ſhall be ſuppoſed to 
have plainly abdicated the Government. 
Which Privilege of reſigning the Crown, 
ought to be allow'd him, unleſs he hath firſt, 
by evil Counſels, put the State under great 
Difficulties, and then would deſert it in the 
midlt of its Danger. And this muſt be own'd: 
for a manifeſt Injury ; thus to diſcharge no part 
of a Duty, and yet to deſire the Reward and 
—_—_ it. But it will be a much greater 
Ir Jury uld he, with Hoſtile- Intentions, 
directly endeavour to overthrdw the Common 
Safety; and put on the Perſon of an Enemy, 
which cannot poſſibly conſiſt with the Perſon 
of a Sovereign. But ſuch 2 Caſe as this can 
never happen, where a Prince 1s Maſter of his 
own Reaſon. For who, in his Wits, would 
ruine what belongs to himſelf? Or where will 
he meet with Subjects, who uſeth them as Ene. 
mes? Yet indeed, if he happens to enjoy 
two Kingdoms at once, tis poſſible that he 


may ſeek the Deſtruction of the one, to ad- 


vance the Intereſt and Greatneſs of the other. 
Bat we have an Inſtance even of the former 
Madneſs, in the 


'twas reported, of lome Magicians, was poſſeſs d 
with ſo utter an Averſation to has Subjects, 

that he rook up a Reſolution to make them all | 
away ; and in order to this, commanded, that 

no Perſon, under Pain of Death, ſhould Till 
the Ground, for the Space of three 'Years: 
Which occaſion'd ſo grievous a Famine, that 
the People murther'd cach other for Food (). 
Again, a Prince injures the Community, ut he 
ſubverts the fundamental Laws, without the 
Conſent of the People, and upon no urgent 
Neceſſity: or if he go about to change the 
manner of holding the Government. - As like- 
wiſe, if he ſhould ruine the publick Patri- 
mony ; or if, by impoling greater Tributes, 
than the Occaſions of the State require, he 
ſhould firſt employ the Subjects Purſes, and 
then ſquander away the Money in Extrava- 
gance, or ſend it out of the Realm: wuh many 
Acts of the ſame nature. To all which may 
well be applied the ſmart Concluſion of the 

Old Greek Epigram (): e 


Au Adlt Jg 72 e % is N 
"OM\u u ee 419 ome Te guAenee, 


But he keeps off the Wolf: we own the Deed; 
But where's the Difference, if the Sheep _ bleed, 
Whether the Keeper, or the Wolf they feea / 


The Duty which a Prince owes to his par- 
ticular Subjects, is, that he permit them to 
enjoy the ſame Rights with others of their 
Rank and Order; that he protect and defend 
them, and adminiſter Juſtice to every one, ſo 
far as his regard to the publick Safety will 
allow him. If he fails in any of theſe Per- 
formances towards particular Perſons, when 
the Condition of the Common-wealth would 
give him leave to diſcharge them ; he certainly 

oes the reſpective Perſons an Injury (). An 


Old Woman, who came with a Petition to the 


Empe rour Aarian, and was told by him that he 
had no leiſure, at preſent, to hear her, in a 
very angry mood made Him this ſmart Reply, 
Ergo noli imperare, Therefore don't pretend to 
Covern (b). | 
That Duty which the Prince ſtands under as 
a Man, he may violate ſeveral ways, in his 
Tranſactions with particular Subjects. As ſup- 
pots he ſhould undeſervedly brand an honeſt 
erſon with Diſgtace and ſgnominy ; if he 
ſhould with-hold the Reward promis'd to any 
Service; if he ſhould refuſe to diſcharge his 
Debts, or to fulfil his other Contracts ot En- 
gage went or to repair a Damage, which he 
ath occaſion d by ſome Extravagant Humour; 
if he ſhould aſſault the Honour of chaſt Virgins, 
ſhould defile his Subjects Beds by Adultery, 
ſnould hurt their Bodies, ſeize or deſtroy their 


Story of a certain King of Goods; laſtly; if he ſhould take away the Life 
Pers, in the laſt Age, who by the Praftice, as: 


of an innocent Perſon, either by direct and 


. (6) K. . rer 
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downright Violence, or by ſuborning falſe 
Witneſles againſt him, or by compelling the 
Judges, through Threats or Promiſes, to paſs 
an unjuſt Sentence of Death: Ammianus Mar- 
cellinus (c) hath made a very ſenſible Re- 
flexion on the Grievances laſt mentioned, 
Amongſt Arms and Trumpets, ſays he, he Equa- 
lity of Condition makgs the Danger ſeem lighter ; 
and the Power of Martial ¶alour, either poſſeſſeth 
it ſelf of what it attempted, or, if taken off by 
the Surprize of unexpetted Fate, carries no Mark 
of Infamy along with it, but concludes Life and 
Par together. But when the Pretence of Rights 
and Laws ſerves to cover and diſguize wicked 
Connſels \, when the Judges ſit maſqu d, in the 
ſevere Gravity of Cato or Caſſius, but att every 

thing according to the Arbitrary Pleaſure of their 
inſolent Maſter, and the whole Afar of Life and 

Death is weigh'd and determin'd by his Humour, 
nothing elſe can enſue but Capital Deſiruttion and 
precipttate Ruine. 

V. But 'tis a Point of greater Difficulty, to 
explain whether Subjects are obliged to en- 
dure all thoſe Injuries without reſiſting, or 
whether, in ſome certain Caſes, they may not 
repel them by Force ? Our Judgment on the 
Matter is this: Since ſuch is the Condition of 
Human Lite, that it cannot be exempt from all 
Inconveniences, and fince 'tis not ealy to find a 
Man in the whole World, who is fo nicely 
exact in his Behaviour, as to give a compleat 
and univerſal Satis faction; twould be equal 
Folly and Impudence, to oppoſe a Prince for 
every Fault: eſpecially ſince we our ſel ves, on 
- the other hand, are not fo very punctual in 
the Diſcharge of our Duty towards Him; and 
ſince even in private Perſons, the Laws are 
wont to paſs over {light Miſcarriages. There- 
fore how much more juſt and reafonable mult 
it be, to overlook the pardonable Failings of a 
Prince, on whoſe Care the Tranquility of the 
whole Nation, and the Security of every Man's 
Life and Fortune depends? And ſo much the 
rather, fince Experience informs us, with how 
fatal a Deſtruction of the People, and how 
miſerable a Convulſion of the State, the very 
worſt of Princes have been dethron'd. We 
are to forgive, then, the ſlighter Injuries of 
Rulers ; as well in regard to their high and 
noble Office, and to the many Benefits we con- 
ſtantly derive from them in other reſpects, as 
out of a due Concern for our Fellow. Subi 
and for the whole Common - wealth (J). Me 
ought to bear (ſays Tacitus (e)) with the 
 Tempers of Princes ; ſince frequent Alterations 


Ma — boos th? 


fo endure the Luxury or the Avarice o 


can never turn to the Advantage of a State . 
a ſenſible Argument, chat Shak Cerealis * 
the ſame Author (J), uſeth to the rebellious 
Treviri. As Nou would endwe , ſays he, jj, 
Barrenneſs of a Soil, the immoderate Force of 
Hain, and the other Inconveniences of Natur: 

weary or the foie of Ti f. 
lers. There will be Vices in the World ſq in 
as there are Men; but then theſe are nit per. 


petual, and are amply recompenſed by th; 


Intermixture® of better Qualities. Plato 2 
ſpeaks admirably to the ſame purpoſe. Aw; 
Man will take up this Reſolution in regard jr 
Country; then only to reprehend the Miſcarriage 
m the State, when bis Reproof is likely to meet 
with good Effect, and not to draw down certan 
Raine on himſelf ; but when a Reformation can. 
not be wroug bi without the Kxpulſion and Slaughter 
of many Perſons, he will never attempt to mi. 
duce a Change in the Government by violent 
means; but will give himſelf up to Quiet aud 
Retirement, and pray for his own and the Pub. 
lick Happineſs (h). Beſides, a Man conſults 
his own Safety, when he chuſeth rather to 
diſſemble the Affronts of too powerful an Op- 
preſſor, than to draw on himſelf ſome greater 
Miſchief, by unreaſonable Reſentments and 
Complaints (#7). Add to this, that as we are 
commanded by the Holy Scriptures, ſo ate we 
ad viſed by ſound Reaſon, patiently to ſuffer the 


Moroſeneſs and Severity of our Parents and 


Maſters (&). | 
Nay farther, this too is molt certain, that 
when a Prince with plain Hoſtile Intentions, 


threatens the worſt and moſt cruel of Injuries, 


it is better, if we can, to withdraw our ſelves 
from the Stroke, and either to ſecure our ſelyes 
by Flight and Concealment, or to remove into 
another Country and Government, for Pro- 
tection. But what if a Prince ſhould with 
this Hoſtile Fury, attempt to deſtroy an 1nno- 
cent Subject, without leaving any Poſſibility of 
Eſcape? Many, as to this Caſe, are not able to 
conceive how the ſame Man can thus bear the 
Perſon of a Prince, and of any Enemy toge- 
ther, in reſpect of the poor Sulferer; or with 
what Face he can claim the Privilege of being 
held inviolable, who thus is bent on (acrificeing 
a guiltleſs Member of the State, as a miſerable 
Victim to his Luſts (7). But they are of Opinion, 
— 4 he who goat another his —_ 
a atronage u no Cauſe at all, © 
upon an unjuſt one, — the Mind of an 
Enemy towards him, he releaſeth the other 
Party from his Duty of a Client or ent; 


ll of _ >” 


„ 


e) L. ab. e. 13. (4) 77d. Juſtin. l. XV. e. . (e) Am. II. (f) H, (8) De. vn. (ü) Cicero hi 
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by Grin J. 1. c. 4. 1. 4+ Acchylus Frometh. 
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fo far at leaſt, as that it ſhall be lawful for the 
latter to make uſe of Force in defending him- 
ſelf from the unreaſonable Cruelties of the 
former. Which Defence may the better plead 
for Favour, the greater the Number is of thoſe 
whom the Prince endeavours thus injuriouſſy 
to deſtroy. But ſince tis hardly poſſible to find 
any Examples of Princes, who entertain a De. 

n againſt the Lives of innocent Men, and 

nly profeſs that they do it out of meer Ar- 
bitrary Pleaſure; a greater Doubt ariſeth, 
what Courſe can be lawfully taken, when a 
Prince goes about to exerciſe Cruelty under the 
Pretence and Colour of Right; as ſuppoſe, in 


Command. Now here we, firlt of all, 
uke it for granted, that ſince in conferring 
any Power, there is a Salvo made to the Right 
of all Superiors, therefore the Subjects, upon 
the eſtabliſhing a Sovereign Civil Authority, 
neither could nor would, by that Act, re- 
nounce the Subjection which they before ſtood 
under to Almighty GOD; and conſequently 
that they are not bound, by any Injunctions 
of the Civil Power, plainly repugnant to the 
Divine Commands. What a Subject ought to 
do, in this Caſe, if threatned with Violence 
on the account of his Chriſtian Proſeſſion, it 
is not our Bulineſs to determine : in as much 
as the ſame Scriptures, in which that Holy 
Doctrine is deliver'd, may fully inform any 
Perſon , how infinitely it concerns him, not 
really, nor ſo much as ſeemingly, to act any 
thing contrary to his Religion, and at how 
great a Price, if Occaſion be, he ought to pur- 
chaſe his Innocence. But that, upon the Ap- 

rehenſion of certain Death, a Man may un- 
ertake the Performance of an Action, in it 
ſelf repugnant to the Law of Nature, without 
any Sin on his part, we ſhall by and by make 


bu + Puniſhment, for the Negle& of an un- 
] 


out. Yet if the Action enjoin'd be ſuch, as I 


cannot perform without deriving Guilt on 
my ſelf, or ſuch as I eſteem to be, in its own 
Nature, more bitter than Death, and at the 
ſame time no reaſon is ſhown, nor ſo much as 
Probability pretended, either from ſome Fault 
of mine, or from the 
ſhould be put under this Neceſſity of doing v 

might either have been done by another, or 
ought not to be done at all; it is manifeſt, that 


the whole Deſign of ſuch a Command, is that 
I may be deſtroy'd, who have committed no 


Offence, purely to gratify the Will of the En- 
joiner, and his cruel Diſpoſition towards me. 
By which Ad, ſince he lays aſide the Prince to 
put on the Enemy, he is ſuppoſed, at the ſame 
time, to have remitted the Obligation, which 
lay on the part of the Subject. But ſtill, as far 
2s tis poſſible, we are to avoid this Danger by 
Flight, and to ſeek the Patronage of ſome third 


Perſon, who is not by _ Ties engaged to the 


ſame Prince. Nay, if all means of eſcaping 
are cut off, we ought rather to be kill'd than to 
kill: yet not ſo much out of Veneration to the 
Perſon of ſuch a Ruler, as out of regard to the 


* 


ublick Good, _ * 
at 


Common- wealth, which, on ſuch an Occaſion, 
cannot but be imbroil'd in the moſt unhapp 7 
Troubles. But when a Ruler proceeds againſt a 
Subject, in way of Puniſhment, for a real Crime, 
altho' here the Subject is not bound to meet the 
Miſchief, by voluntarily appearing and offering 
up himſelf; yet the reaſon why he cannot, in 
this Caſe, defend himſelf by Force is, that the 
Prince acts nothing here but what is conſiſtent 
with his Right; and therefore it would be 
highly injurious, whatever the Pretence might 


be, to offer Him any Hurt on ſuch an account. 


It ought farther to be obſerv d, that altho' we 
ſhould grant never ſo fully, that a particular 
Subject may, in ſome Caſes, guard his Safety, 
by Violence, againſt the injurious Aſlaults of 
his Superior, and this without Sin; yet it doth 
not hereby become lawful for the other Sub- 
jects to throw off their Allegiance, or protect 
the innocent Party by forcible means. For 
beſides, that they ought not to make Inquiſition 
into theſe Acts of the Prince, which he exer- 
ciſeth, as it were, by virtue of his Judiciary 
Power, and that many guilty Perſons to draw 
Odium on the Government, make high Pre- 
tenſions to Innocence; tho' the Perſon ſhould 
happen to be really injured, the reſt of the 
People are not at all releas'd from their Obli- 
gation to Obedience. And that for this Reaſon: 
Becauſe, in the firſt Contract, every particular 
Subject engageth the Prince's Care and Pro- 
tection only for himſelf, and doth not ſuppoſe- 
it as a Condition of his own Obedience, that 
all and each of his Fellows ſhall be juſtly treated. 
Nor is the Fear of being hereafter uſed in the 
ſame manner ſufficient to break off this Obli- 
gation in the other Subjects; Firſt, becauſe it 
1s uncertain; and, Secondly, becauſe 'tis poſlible 
the Prince's Hatred, to this Perſon, might be 
founded on ſome particular reaſons, which do 

not appear in Others. But whilſt the SubjeQ's' 
Obligation towards the Prince remains in 
Force, it ſhall not be lawful for him, on what 
Pretence ſoever to make any violent Reſiſtance. 
VI. Now, as what hath been hitherto de- 
liver'd 1s, in the Opinion of many Men, not 
at all derogatory from the Sacredneſs of 
Princes : ſo on the other hand, thoſe Perſons 
are not to be endured, who aſſert in groſs, that 
a King, when he degenerates into a Tyrant, 
may be deprived of his Crown, and broughc 
to Puniſhment by the People. For ſince the 
Acts of Civil Government are, for the moſt 
part ſo obſcure, that the Multitude cannot ap- 
prehend the Equity or the Neceſlity of them, 
and often, through Prejudice or Paſlion, will 
not apply their Minds to a Diſcovery of the 
Truth; and ſince, generally ſpeaking, it makes 
for the Intereſt of the Common-wealth to let 
the Reaſons of the State and the Grounds of 
ublick Counſels and Proceedings, be known 
— by a very Few; it will be à moſt difficult 
Task, to point out exactly thoſe ſeveral Actions, 
on the Performance of which, a Prince may 
juſtly be call'd a Tyrant, and as juſtly be op- 
Ee 2 | poſed 
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poſed by the People, with any Violence what- 
ioe ver (n). Whence it may eaſily come to pals, 
that an Odium of this Nature ſhall be brought 
even on a good Prince, by ſuch as either diſlike 
his Perſon, or the preſent Conſtitution : ſince 
Men have been now long accultom'd in the Uſe 
and Signification of Words, to make them ſtand 
not only for the real Nature of Things, but 
for their own Humour or Affections. Thus 
much is acknowledg'd by general Opinion, that 
neither private and perſonal Vices, nor ſmaller 
Neglects in the Publick Adminiſtration, are 
2 to denominate a Tyrant. Are heavy 
Taxes impoſed ? The Subjects, who are not 
admitted to Council , cannot pollibly judge 
whether the Neceſſity of the State requires 
this Proviſion or not. Are ſevere Penalties 
executed ? Why, if this be done upon ſome 
precedent Offence, and according to the Laws, 
no Man can with Juſtice complain; tho' per- 
haps the Caſe would better have allow'd of 


Mercy and Pardon. Are ſome great Men 


1nnocently taken off, on the account of pri- 
vate Hatred, or Suſpicion ; which, 1n vulgar 
Eſtimation, paſſeth for the higheſt and molt 

ovoking Grievance ? Yet, if Plots againſt the 
— Government, or other Crimes are, in 
pretence at leaſt, laid to their Charge, or the 
ordinary Courſe of Judgment oblery d in con- 
demning them; altho perhaps the Perſons them. 
ſelves, and ſome few others may be throughly 
ſatisfied of their Innocency; yet how is it 
pollible that the reſt of the People ſhould have 
the ſame Certainty and Aſſurance? Eſpecially 
ſince the Preſumption of Juſtice always lies on 
the Prince's fide. Well, but perhaps, Pro- 
miſes are broken, or Privileges formerly 
granted, retrench'd. Still, if the Prince be 
Abſolute, tis but to alledge ſome Offence in 
the Parties, or ſome ſignal Advantage to the 
Common-wealth, and then he ſhall be ſuppoſed 
to have acted according to his Sovereign Right; 


and whether theſe Pretences be real or no, the 


Subjects are not able clearly to judge. And all 
Privileges muſt be conſtrued with this Limita- 
tion and Exception, Unleſs tbe Safety or Ne- 
ceſſity of the Publick forbid them to hold any 

No ſmall part of the Arguments uſually 
brought for the oppoſite Opinion, fall of their 
own accord, if it be well conſider'd, that theſe 
are two very different things, a People have 
Power of applying Force to their Rulers, and 
of reducing them to Amendment, whea they 
do not govern according to their Will; and, 
there is in the People, or in particular Perſons 
a Right of defending their Lite and Safety 
againſt their Prince, upon the Approach of 
extreme Danger, and when the Prince is mani- 
feſtly turn d an Enemy towards them. For the 
' Realons which prove the latter of theſe Po- 
ſitions, do not in the like manner evince the 
former: and yet many Men confound the one 
with the other. And thus too whea it is ſaid, 


that a People, who have given themſelves up 
to Slavery, have not thereby loſt all Right of 
— themſelves into Liberty and Security; 
the Aſſertion will hold true only in this Senle 
that a People may defend themſelves againlt 
the extreme and unjuſt Violenceof their Prince: 
which Defence, if it ſucceeds prolperoully 
brings Liberty along with it, as a necelliry 
Attendant. In as much as the Lord, by thy, 
changing himſelf into an Enemy, ſeems to ab. 
ſolve the Subjects from their Obligation to. 
wards him: ſo that they are not bound to re. 
turn under his Yoak, tho' he ſhould alter his 
cruel Reſolutions. Excepting in this Cafe, 
a People who have given themſelves up for 
Slaves, or rather, who have put themlelve; 
under the Command of an Abſolute Sovereign, 
have no more a Right of regaining their Li. 
berty by Force, than I have of recovering a 
thing by Force, which I have already, upon 
Bargain, delivered to another Man. For this 
Civil Servitude is not ſo abhorrent from Na. 
ture, as ſome imagine; as that a Perſon who 


at one time, to avoid a greater Evil, finds it 


neceſſary for him to conſent to it, may after. 
wards, when Occaſion favours him, throw 
it off again, by the Right and Privilege which 
Nature allows him. And altho' the State of 
Slavery, ſhould be contrary to the Inclinations 
of a particular People, either from the be. 
ginning, or upon the changing of their Minds; 
yet tis by no means lawful, barely on this ac- 
count, to deprive the Prince of that Right 
which he hath already obtain'd : no more 
than 1t 1s lawful for the Seller to take away 
from his Chapman what he before deliver d to 
him upon Contract; tho? he ſhould happen to 
find that the Sale did not prove to his Ad- 
vantage. | 
VII. Crotius (n), in adjuſting theſe Mat- 
ters hath taken a Courſe, not very different 
from that which we have here follow'd. A- 
mongſt other things, he well obſerves, that 
whether or no the extreme Injuries of Sove- 
reigns may be forcibly reſiſted, is belt to be 
underſtood by conſidering , as well the Nature 
of Sovereignty, as the ref med Deſign of thoſe 
who firſt incorporated themſelves in a Civilstate. 
As for the former, tis not, in the lealt te. 
pugnant to the Nature of sovereignty, that all 
the Actions of the Snbjects ſhould by it be di- 
rected towards the publick Good and chat 
thoſe, who oppoſe its Decrees, ſhould undergo 
the ſevereſt Puniſhmeat ; without allowing Y 
the Power to murther Men out of meer Hu. 
mour, ſo as on no acedunt to be reſiſted. No! 
is there any Natural Connexion between 4d 
Abſolute Power of procuring a Man's ſafety, 


and an Abſolute Power of deſtroying a Man 


at Pleaſure. And 'tis impoſſible to make out, 
what ſuch a Power in the Sovereign, ot ſuc 

an Obligation in the Subject, can contribute 
to the Peace and Security of the Common- 


— 


— — 
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wealth. On which Score it is evident, how 
falſe that Inſerence is which ſome Men make; 
the Supreme Authority is accountable only 
to GOD, therefore we have ſufficient reaſon 
to conclude, that the Perſons, who firſt 
united in a Community, delign'd to re- 
ſerve to themſclves no Degree of Right, 
which ſhould hold good againſt the Ruling 
Power. As if to defend ones Life againſt an 
injurious Aſſailant, were to proceed againſt 
him in a judicial manner (o)! Nor is their 
Scruple of any Moment, who diſallow the Li- 
berty of reſilting Governours in Caſes, of bar- 
barous Cruelty, on this Argument, becauſe 
We cannot frame to our ſehves any lawful Call, 
that the Subjects have io take up Arms againſt 
the chief. Magiſtrate ; ſince no Mortal cas pre- 
tend to have any Juriſdiftion over a Perſon of 
that Character. As if Defence were the 
Etlect of Iuriſdiction! Or, as if he who ſets him- 
ſelf to keep off an unjuſt Violence, which 
threatens his Life, had any more need a par- 
ticular Call, than he who is about to fence 
againſt Hunger and Thirſt with Meat and 
Drink (p)! 
As to the latter Conſideration propoſed by 
Crotius, about the Deſign of Societies, he 
rightly judgeth, that if thoſe Perſons, who by 
incorporating themſelves in States, gave the fi 
Rite to Sovereign Power, had been ask'd, whe- 
ther they intended to lay this Burthen on all 
their Conſciences, that they ſhould rather chuſe 
to dye, than in any Cate to oppoſe, by Arms, the 
unjutt Violence of their Superiors ; they 
would certainly have anſwered, that it was 
never in their Thoughts to injoin ſach a Hard- 
ſhip. For this would indeed have been a 
greater Inconvenience, than that which they 
cadeavour'd to avoid by entring into a Civil 
Community. For before they lay open to the 
Injuries of Many, but {till with the Right and 
Power of reſiſting them: whereas, by this 
means, they muſt have bound themſelves 
quietly to ſuffer any Injuries from Him whom 
they had arm'd with their own Strength. And 
no doubt Fighting and Contention is a leſs 
Evil than certain Death. 9 | 
VIII. But this Sacredneſs, which we have 
been hitherto touching upon, doth not belon 
to any Kings, but thoſe who are really an 
ſtrictly ſuch. It cannot therefore be claim'd 
by thoſe, who tho' they bear the Title of 
Kings, are yet ſubject to the Power of the 
People; as were the Ancient Kings of Sparta, 
and manyelſewhere; inveſted rather with Au- 
thority to perſwade, than with Power to com- 
mand. Such a King was Mezentins, in Virgil 
ly ), againſt whom | 


— fariis ſurrexit Etruris juftis, 


Regem ad ſupplicium præſenti morte repeſcens. 


By juſt Revenge the Tuſcan ſet on fire, 
With Arms their King to Puniſhment require. 


5K 


Thoſe Princes do likewiſe forfeit this Sacred. 
neſs, who have either laid down their Dignity, 
or have utterly deſerted and abandon d the 
Kingdom; againſt whom, in caſe of grievous 
Injuries offer'd by them to Others, it is lawful 
to proceed altogether in the ſame manner, as 
we might againſt private Perſons. As for the 
Example of Semiramis, who having prevail'd 
with her Husband to reſign the Sovereignty to 
her for five Days, made Uſe of the Grant to 
take away the ife of the Giver; this Story 
proves nothing elſe, but the great Wicked- 
neſs of the Wiſe, and the no lets Folly of the 
Husband (r). Yet it ſometimes happens, that 
thoſe who have either voluntarily laid down 
their Authority, or have been deprived of it 
by ſome Misfortune, are ſtill permitted to en- 
joy that formal Veneration of the People, 
which uſed to be paid to Princes, and all other 


external Badges of Majeſty. Which Privilege, 


as it js to be look'd on as meer Imagery, made 
up of nothing but the Regal Trappings and 
Ornaments ; fo unleſs it hath been confirm'd 
by ſome Pact and Agreement, it muſt be con- 
ceiv'd to depend entirely on the Favour and 
Complaiſance of Others { s). Thus Labarace, 
in his Hiſtory of France (t), rightly obſerves, 
that whilſt Sedan, and the Territories depend- 
ing on it, was neither Feudatary to the Em. 
perour, nor to the King of Fance, nor to any 
other Monarch or State, the Lords and Pro- 
prietors were truly Sovereign Princes. But 
after that Frederic Maurice, Duke of Bovillion, 
had reſign'd this City, with its Dependencies, 
to Lewis the Thirteenth of France, receiving 
in lieu of it certain Lands belonging to the 
French Crown; he required Security to be 
given him, that he and his Poſterity ſhould re- 
tain the Title and Character of the former 
Dignity : which could not be afterwards recko- 
ned a true independent Honour, ſuch as ac- 
companies Sovereign Power, but only a nicer 
Shadow of Princely Greatneſs, having no far- 
ther Effect, than the obtaining ſuch a certain 
Place among the Noble Families of France, 
and ſome other ornamental Privileges. And 
the Truth of this appears evidently from that 
Act of the Duke, in deſiring Security for his 
Titles, when he gave up his Dominions. Since 
thoſe , who truly and properly poſſeſs the So- 
vereign Dignity, have no need thus to bargain 
for the Safe Enjoyment of it. . 
Another way by which a King falls back 1n- 
to the Condition of private Man is, in caſe his 
Kingdom be ſeiz d upon as ſorfeited; either by 
Felhmy , committed againſt him whoſe Fief it 
is ; or by vertue of ſome Clauſe inſerted in the 
Donation of the Crown, importing that, if 
the King ſhould act thus or thus, the Subjects 
ſhould be immediately releas'd from all Obli- 
tion to Obedience. So likewiſe if, in con- 
Tom the Sovereignty , it were expreſſy 
agreed, that the Prince, 1n ſome particular De. 
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ſigns or Practices, might be reſiſted; ſuch a Co- 
venant may no doubt be put in Execution. Laſtly, 
if a Prince, conſtituted by the People, ſhall go 
about to alienate his Kingdom, or to change 
the Manner of holding the Government, tis 
manifelt, not only, that any ſuch Act of his 
is null and void, but likewiſe that in caſe he 
endeavour to compaſs his Defign by force, the 
People may oppole him in the ſame manner (#). 
IX. It is another difficult Queſtion, what 
may lawfully be done, and what not, againſt In- 
vader and Uſurpers of Sovereignty; and this 
not after that long Poſſeſſion, or ſome ſubſequent 
Pact, hath given them a proper Right to govern, 
but ſo long as the unjuſt Cauſe of their poſſeſſing 
the Throne continues, and whilſt they ſeem to 
be ſupported only by Strength. On this Head, 
we are firſt of all to enquire, whether the 
Commands of ſuch Uſurpers, whilſt in Poſſeſſion, 
have the Power of — And here we 
mult recolle&, from what hath been formerly 
obſerv'd, that no Obligation to Obedience can 
be produced in me, unleſs the other Party had 
a lawful Authority over me. Meer Violence 
may indeed lay on a Man ſome extrinſecal Ne- 
cellity of doing this or that; but it cannot im- 
poſe, an Obligation; which is an intrinſecal 
Engagement, ſo binding to the Mind, as to 
make the Neglect or Omiſſion of it ſinful, 
When therefore a Man is threatened with Vio- 
lence from a ſtronger Hand, he 1s perhaps com- 
_ pel'd to perform 2 things to which he hath 
no Obligation, and which he really hates and 
abhorrs. But, if he afterwards find Opportu- 
nity, no Man will cenſure him for breaking 
his way through theſe unjuſt Impoſitions. But 
what if a Perſon, who at firſt indeed ſeiz'd 
upon the Government by Violence and evil 
Arts, would yet be thought to obtain it by 
Right, and tho he repoſeth his Confidence in 
Arms, yet proſeſſeth to be no Enemy, but a 
true and proper Prince? As to ſuch Caſes, this 
ſeems in general to be the moſt probable So- 
lution, that he who actually poſſeſſeth the So- 
vereignty, by whatſoever Means he acquires it, 
is ſo long to be acknowledg'd by the Subjects, 
for their lawful Prince, as there appears no 
one who can claim the Crown by a better 
Right. For then it is conſonant to Reaſon, 
that the Poſlcflor's Power ſhall hold good, pro- 
vided he act like a legal Governour: it being 
the Common Intereſt of the People, that the 
Care and Direction of the State ſhould rather 
lie in any one Perſon, than that, on the ac- 
count of having no certain Head, it ſhould be 
involv'd in endleſs Diſputes and Diſturbances. 
Since therefore the Subjects mult be, in this 
Caſe, ſuppoſed to have, at leaſt tacitly, con- 


ſented to the Authority of their new 
they ſhall be truly obliged to yield Obel 
to Him (&). Thus tis well known by what 
means the Family of the Cæſars rais'd them 
ſelves to the Imperial Dignity : and yet St. a/ 
aſcribes the ia, the proper Power to them 
as thoſe who were to be obey'd for conſcience 
Jake. And 'twas our Bleſſed Saviour's Com 
mand, Render unto Cæſar the things that are Cx. 
ſar's. For, at that time, there was no particular 
Perſon who had a better Title to challenge the 
Supreme Authority; and as for the Senate and 
People of Rome, they had receded from their 
Ancient Right, tho' more out of Fear, and for 
want of Strength to make Oppoſition, than he. 
cauſe they approved of this Alteration in the 
Government. It was a remarkable Law of 
Henry VII of England, which enacted, that 
no Perſon, who had follow'd the Party of the 
Prince then reigning, ſhould be ever impleaded 
or condemn'd for that Act as Criminal, either 
by legal Proceſs, or by Act of Parliament. The 
Reaſons of which are diſcuſs d by My Lord 
Bacon, in his Hiſtory of that Reign (y). After 
the ſame manner, in an Hereditary Kingdom, 
when the Right ſeems to lie doubrfull be- 
tween two or more Competitors ; whillt the 
Controverſy is yet in Agitation, and till ſuch 
time as it may be determin'd, either by an 
amicable Accommodation, or by Arms, 'tis the 
ſafeſt Courſe to obey him who hath the aQual 
Poſſeſſion (20. And much more will this Con. 
duct be juſtifiable in Strangers, whom it doth 
not concern to examine the Titles by which 
the Sovereignty hath been obtain'd , but who 
barely go along with the Poſſeſſion ; eſpecially 
when the Poſſeſſor is ſupported by great 
Strength and Power. 

X. But when a Perſon, driving out the law- 
ful Prince, ſeizeth the Government, and ſets 
himſelf up for King, tho' he be really the 
Uſurper of another Man's Right; what Courſe 
ſhall an honeſt Subject take under this Diff 
culty; in as much as he ſeems {till to owe 
Allegiance to his rightful Sovereign during his 
Life ? On which Point it appears — to 
afirm, that bene may often come to ſuch an 
Iſſue, as ſhall make it not only allowable, but 
good and neceſſary to obey the Ruler in 
Poſſeſſion, by what Means ſoe ver the Poſſeſſion 
was gain'd. As, if the lawful Sovereign be 
reduced to ſuch Streights, that he can no longer 
exerciſe any part of the Regal Office towards 
his People. For then, tho' the Commands of 
the Uſurper, being deſtitute of legal Power, 
are not, in Ene obligatory; yet it be. 
comes a wiſe Man to conſult the Welfare of 
himſelf and his Affairs, to make Proviſion 


(n) Aud. Bacler ad Grot. I. 1. c. 4. 5. 10. (x) Ariſt 
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hanes ( in Rani) hath a notable Remark to this purpole: Men ſhan'd 


not breed up a Lions whelp in their City; but if be be 242 up, bis Temper muſt be complied with. 


(y ) "Tis Irene's Advice in the Hiſtorian, (Miet. Coniat. ) Nec 
Neither to jeck after a Prince, who hath deſerted che Crown, ner to diſturb a prince w 
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againſt the Future, and with Warineſs and 
Caution to reflect on his preſent Condition; 


that he may not raſhly thruſt his Life and For- 


tunes into Danger: As he would do, ſhould he, 
by vain Obſtinacy and Oppoſition, draw the 
Uſorper's Rage upon his own Head, without 
procuring the leaſt Advantage, either to his 

untry, or to the Ejected Prince. Some are 
willing to deduce this Doctrine from XIII 
Chapter of the Epiſtle to the Romans, where 
the Apoſtle ſays we ought to oy, ur d TH 
3eydr, not only for wrath ; as if 
told vs, it was not the part of a prudent Per. 
ſon to provoke the Anger of him who bears 
the Sword, by an unneceſſary Stubborneſs; 
and that there fore, out of regard to our own 
Safety , we ſhould be ſubje& e fours TEurias, 
to the gh which are in gs that is, which 
have the preſent Poſſeſſion. Since then a State 
cannot ſubſiſt without ſome Government, and 
fince he who actually wears the Crown doth, 
at leaſt in ſome tolerable Meaſure, maintain 
the publick Security, an honeſt Man and a 
Lover of his Country ought not, when the 
Poſture of Affairs requires this Proceeding, by 
an uſeleſs Reſiſtznce give Occaſion to farther 
Troubles. But what ſeems hardeſt of all to 
be reſolv'd is, how the Subjects can, at the 
fame time, keep up two contrary Obligations, 
one to the Lawful Prince now expel'd, and the 
other to the Poſleſffor , who hath conſtrain'd 
them to ſwear Allegiance to him, and for the 
preſent executes the Regal Office. For how 
can a Man pay Fidelity to two together, who 
are bent upon mutual Deſtruction ? And yet, 
on the other hand, the Covenant made with 
the Uſurper by the Subjects, and the Faith, 
which they have engaged to him, ſeems utterly 
unable to take away the Rights and Pre- 
tenſions of the Lawful Sovereign: as the 
Compoſition which a Country-man makes 
with Robbers, to hinder them from waſting 
his Eſtate, is incapable of extinguiſhing' his 
Landlord's Right and Property. Grotius's 

inion on the Caſe is this, that F/hilft the 

urper is in Poſſeſſion, the Atts of Sovereignty 
which he exerciſeth have a Power of obliging ; 
not by virtue of his Right , ( for Right he hath 
none, ) but becauſe tis in the highe De rer pro. 
bable, that be who hath the juſt Ri Zr tothe 
Throne, had rather , as things now fland, that 
the 22 7 him, who 15 thus in Poſſeſſion, 
ſould bold good, than that by the ceafing of al 


e ſhould have 


Laws and Juſtice, the Common-wealth ſhould be 
thrown into utter Confuſion ( a). | 

And indeed, we ought by all means to pre- 
fume, that every Prince hath ſo much Huma- 
nity , as to deſire that his SubjeQs ſhould be 
preſery'd by any Method whatſoever, rather 
than by ſtriving in vain with their ill Fortuge, 
and unſeaſonably expreſſing an Affection with- 
out Strength to ſupport it, they ſhould give 
themſelves up for a fruitleſs Sacrifice (5). 
When the Fomans, being themſelves in 
Diſtreſs, were petition'd by their Allies, the 
Petilini, for Relief, their Anſwer was, © They 
© confeſs'd themſelves to be no longer in a Con- 
dition of ſupporting their diſtant Dependants, 
© and therefore deſired the Petitioners to return 
© Home, and, ſince they had already given the 
© utmoſt Specimen of their Fidelity, to con- 
{ſult amongſt themſelves, for the Future, how 
© to make the beſt of their Affairs (c). There 
appears nothing therefore, that can with more 
Probability be affirm'd, in the Point before us, 
than this, that if the Lawful Prince be brought 
into ſuch Streights, as that neither he himlelf 
is able to afford his Subjects due Protection, 
nor they, on the other hand, able to reſiſt the 
Uſurper without their imminent Ruine; it 
muſt be taken for granted, that he hath for a 
while releas'd his Subjects from their Obliga- 
tion towards him, till ſuch Time as Providence 
ſhall open a way to his Reſtauration : ſo far as 
is neceſſary to ſecure them from Deſtruction 
and Danger. And thus too, the Fealty pro- 
mis d to the Uſurper ſeems ſo far only to be 
binding, as that it ſhall be a kind of temporary 
Engagement, to expire ſo ſoon as the Expel'd 
Prince ſhall recover his Dominions; and con- 
fiſting not ſo much in any internal Neceſſity 
laid upon the Conſcience , as in the Force of 
that Terrour uncer which they now ſtand. 
Grotius (d), in another Caſe, allows of an 
External Right and Property; and wee ſee no 
Reaſon why there may not, as well, be ad - 
mitted ſome kind of Errerus / Obligation, not 
affecting che Conſcience (e). If we put all 
theſe Confiderations together, we ſhall find, 
that there is ſcarce any Caſe in which a pri- 
vate Perſon oy : by his 6wn Authority, 
diſtarb an unju or of the Sovereign 
Dignity : eſpecially ſince Experience witneſſeth, 
that ſuch Conſpiracies do commonly exaſperate 
the uſurping Powers, to greater Violence and 
Oppreſſion of). FITC AMY LACIE OY MS 


(84) L1.c.4.,.15. Add. l.2.c.6.5.5 
Ferdinand, when be fied from Naples, in & 
0 XI. 2 Chron. XXII. 
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Cu 4 
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Of the Duty of Sovereigns. 


T remains that we take a View of the Duty 
of Supreme Governours ; which ought to 
explaind with eſpecial Care and 8 : 
as well in regard, that the Neglect of this 
Duty is the Occafion of ſo many Miſchiefs in 
the World, as becauſe to deliver the Rules and 
Meaſures of it, is the proper Buſineſs of this 
general Part of Civil Knowledge, it being 
placed beyond the Bounds of Municipal Laws. 
Yet in as much as others have frequently in- 
culcated theſe Points, we ſhall reckon our Task 
diſcharg'd, in barely repeating the chief Heads, 
The Precepts, then, which unite in the making 
up of this Duty, may eaſily be u. by 
examining the Nature and End of Civil Com- 
munities, and the proper Offices belonging to 
the Sovereign Power. 

II. Here, then, it is, before all things, ne- 
ceſſary, that Governours induſtriouſly apply 
themſelves to the underſtanding of every thing, 
that falls under the compleat Diſcharge of 
their Truſt; ſince no Man can manage, with 
Commendation, what he hath not firſ rightly 
learn'd and conſider'd(g). This was Hirgil's 
Advace, | 


Zu regere imperio populus, Roma ne, memento, 
He 11bi erunt artes; pacique imponere morem, 
Parcere ſubjectis & debellare 3 


Thee Heaven, Brave Roman, form'd for High Command, 
Be theſe thy Arts; from thy Victorious Hand 

To make = Nations own their Peace beſtow'd ; 

To ſpare the Suppliant, and pull down the Proud. 


Jſecrates (h) hath a wiſe Remark on the ſame 
Subject: Ji certain, ſays he, that according as 
Princes cultivate their own Minds, ſo they muſt 
exec 4 find their Kingdom. And therefore no 
Champion, at the Games , hath ſo much need to 
exerciſe his Boay , as a Governour hath to exer- 
ciſe and improve his Wit. And the Admonition 
of the Satyriſt, as it belongs to all Mankind, ſo 
eſpecially it affects Princes. 


Diſce — 
— —  guemie Dens eſſe 
Juſſit, & humani qui parte licatus er in re (i). 


Study Thy ſelf, what Rank or what Degree 
The Wiſe Creator hath ordain'd for Thee, 
And all the Offices of that Eſtate 
Perform, and with thy Prudence guide thy Fate. 
8 | Mr. Dryden. 


That thoſe things, which appear neceſſary to 
be known, in order to the well. governing of 
State, are not ſo very trite and vulgar, jo ob- 
nox10us to all Capacities, may be gather d from 
what Mr. Hobbes hath particularly deliver don 
this Point (C0. Hocrates (1) calls a Kingdom 
The Greateſt of Human Affairs, and ſuch ape. 
gurires more than ordinary Degrees of Prudence 
and Foreſight : being not like the Offices about 
the Temples , within the Power and Abilit of 
any Perſon to diſcharge. And Xenophon 4. 
concludes, that Man is able more eaſily to goers 
any other Animals than thoſe of his own Kind(n). 
Tho' there are many who think the 7rahan 
Proverb not altogether groundleſs. Pochſm 
cervello baſta a governar tutto le mondo; {here 
needs but a very little Brains to rule the while 
World. | 7 
From theſe Conſiderations it follows, that 
a Prince ought to abridge himſelf of all thoſe 
Studies and Purſuits which contribute nothing 
towards this good End: in as much as the Art 
of Governing is ſo very difficult, as to require 
the whole Man, tho' of the greateſt Parts and 
Abilities; who therefore . as it were, ſor. 
et his own Perſon, and live for the Sake of 
the People. Much more are Governours con- 
cern d to retrench their Pleaſures and uſelels 
Diverſions, ſo far as they intercept their main 
Employment, For the ſame Reaſon , they 
ought to admit into their Familiarity Men of 
Wiſdom and Experience; and on the contrary, 
to diſcountenance and chaſe away all flattering 
Paraſites, all trifling Genius's, and ſuch as are 
Skill'd in nothing but what is ny and in. 
nificant. Recerve into Tour Friendſoip (lays 
Tſocrates (n) ) not every 77 but ſuch only as 
are worthy 7 Your High Birth and Station, 
nor thoſe with whom Tou might paſs Tour Life 
moſt pleaſantly, but thoſe by whoſe Aſſiſiance Til 
may beſt govern the Common-wealth. Uſe Jou 
ſelf to take Delight in ſuch Company, as may bu! 
increaſe the Stock of Tour Wiſdom, and raiſe the 
Character of Tour YVertue amongſt Others. Let 
it were to be wiſh'd, that Curneadess Obſer- 
vation were not too often found true, that 
Sons of Princes, and other (o] Wealthy and Greal 
Men, learn no Art well but that of Hor ſemanſbip 
becauſe their Horſe cannot flatter them (p). 
III. The General Rule, which Sovereign 
are to proceed by, is, Salus Populi ſuprema . 
efto ; Let the Safety of the People be the Supren 
Law. Tis Plato's Deſcription of a Prince (7) 


. 
IJ 
. 
. 
* * 1 


(g ) See 1 KingsIll. o. h) 4d Nicodem. 


Sagelſe. J. 1. 6 2. Bacon's Eſſays, n. Me ods Gone fn Nes 42. . 3 


{. I. 1. Add Socrates's 


(m) 
4. 7. The fame Author (4.12. c. 12.) r ports, that Charondss, amon 


* 


c 
and fer a very ſ vere Penalty en thoſe who, being proſecuted upon this 4#:m, ſhould be convicted. 


 Amic. & Adnulat. (q) De Republ. l. 1. 


(i) Se. . Add Phil de Commines, 


1 r L 3. 5 388. Charron de 
(n) Niet (0) A Hoden . 


- "rar d an tien of ill C. 
nis other Inſtirurions, order (3) — 4 . 
tha: 
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that A neitber thinks nor commands what may 
advance bis own private Intereſt, but what may 
promote the Benefit of his Subjects and what- 
ever he ſays or does, Is ſaid or done for their Ad. 
vantage » and for their Ornament and Grace. 
For the Authority which Governours bear, 
was firſt confer d on them with this Intention, 
that it might prove a Means of procuring that 
End for which Civil Societies were eſtabliſh'd. 
And therefore they ought to eſteem nothing as 
contributing to their own private or perlonal 
Good, which is not, at the ſame time, pro- 
fitable to the Common- wealth. Would it not 
ſeem a Wonder to Tou, ( ſays Socrates in Xeno- 
phon (t)) if be ſhould be own'd for a good Herds- 
man, who leſſens the Number , or multiplies the 
ill Qualittes of bis Drove ? Tis a much greater 
Wander , if he who hath the Command of 4 
State, and both waſt's the Strength, and corrupt's 
the Manners of his Subjters, doth not aſp at 
bis Miſmanagement , and confeſs himſelf an ill 
Governoar. | 

IV. In order to the internal Tranquility of 
States, it is neceſſary, that the Wills and In- 
clinations of the Members be ſo moderated and 
directed, as ſhall appear conducive to the Safety 
of the whole Body: Hence it is the Duty of 
Supreme Rulers, not only to preſcribe Laws 
fic for the obtaining of this End, but likewiſe 
ſo to keep up the Strictneſs of publick 
Diſcipline, as that the Subjects may conform 
to the Laws, not ſo much out of fear of 
Puniſhment, as out of Habit and Cuſtom. In 
as much as bare Penalties are not ſo apt to pro- 
duce a Care of doing well, (this being the pro- 
per Effect of Reaſon and Inſtitution,) as a 
Sollicitude to avoid Diſcovery in doing ill. 
'Tis ua agaleh Maxim, that the beſt Laws 
can operate with no Succeſs, unleſs the Subjects 
be well train'd and educated from their Touth. 
So Horace (t), | 


_ Quid leges ſine moribus 
Vane proficiunt ? 


Laws without Manners are but Wordsand Wind. 


There's one Part of the Character given the 
Ancient Athenians by Jſocrates (u), which 
is admirable to this purpoſe : They cenſured 
thoſe (ſays he) as guilty of extreme Ignorance 
who imagin'd, that where there were the moſt 
accurate Laus, there muſt needs be the moſt 
excellent Men; when'tis evidently ſo very eaſy a 
Matter to borrow and tranſcribe the good Regus- 
lations of other States\ Therefore they concluded, 
that Virtue did not derive ſo much Advantage and 
Aſſiſtance in its Growth, from good Statutes, as 
from good Cuſtom and Praftice. That, the greateſt 
part of Men muſt, of Neceſſity , frame their 


through the niceſt 'Exattneſs of Political Con- 
ftitutions , if they had not been bred up under a 


trist Obellience to them : whereas thoſe who had 


been form d to Virtue, by a regular and conſtant 
Diſcipline, were the only Perſons who, by their 
Juſt Conformity, could make good Laws obtain a 


good Effect. 7 
Towards the accompliſhingof ſo good an End, 
in States, where CARY is profeſs'd, this 
Religion it ſelf doth in a high manner con- 
tribute; provided it be ſuch as is preſerv'd in 
its primitive Sincerity , purg'd from Human 
Corruptions , and inculcated, both by the 
Doctrine and Example of an underſtanding 
and pious Clergy. In as much as that holy In- 
ſtitution, doth not only comprize all the Points 


conducing to Eternal Salvation, but likewiſe 


the molt perfect Scheme of Moral Precepts, 
which are admirably uſeful in diſpoſing the 
Minds of Men to a Compliance with Civil 
Life, and yet which cannot ſo conveniently be 
eſtabliſh'd by the bare Force of Civil Laws. 
For this reaſon, in all Chriſtian Governments, 
which we are acquainted with, the Exhorta- 
tory part of the Law of Nature is given in 
Charge to the Minilters of the Church, to be 
by them preſs'd and enforced upon the Con- 
logos ; tho' the Dogmatical part belongs ra- 
ther to thoſe who have made this Science their 
peculiar Profeſſion (x). Of great Advantage 
to the ſame Delign are publick Schools; if em- 
ploy'd for the teaching not of uſeleſs Trifles, 
= the Inventions of idle Brains, the Re- 
liques of the Kingdom of Darkneſs (y); but 
folid Learning and Knowledge, the Uſe of 
which diffuſeth it ſelf through all the Buſineſs 
of Life. Amongſt theſe Studies, the chief is 
that which, upon ſound and rational Principles, 
explain the Right of Sovereigns, and the Ob- 
ligation correſpondent to it in the Subjects (2). 
Another thing which adds Strength and Vigour 
to publick Diſcipline, is the Example of thoſe 
who hold the Supreme Authority. 7he Man- 
ners of the whole State (as Iſocrates (a) well 


(r) ariu, I. i. (s) Polit. I. V. c. 9. r 5 . Of. 1 
cr Sacra, { 1. 1. 1 ( y) Yid. Hobbes HA. * 
(2) Fid Hobbes Leviath. c. 30. There is a famous 


Mecena;'s Speech to Auguſtus, Add the D. ſpute about 


() Areopagitic. (x). Add. Grot. De jure Sum. Poteſtat 


Levi ach c. 46. & Lucret. J. VI. v 973. Cc. 
„relating to the . — of Youth, in Dio Cons (1. 52.) under 


the Univerſity of Coimbra, in Conneſtag De Unione Luſit am | 3. 


Nor 35 that to be difregarded which Gramonã in his Hiſtory of France (l. :.) offers concern ing the Number of Schools. (a) Ad Nic. 
| 74 ob- 
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obſerve's,) are drawn and expreſs'd from the 
Pattern of the Prince. And therefore Hartian 
had reaſon to ſay of Caracalla, when he mar- 
ried his Mother-in-Law, He engaged in ſuch 
Nuptials, as, had he nnderſtood himſelf to be a true 
. Lawgiver, he, of all Men, onght to have pro- 

hibited. To ſee, then, that all theſe Particulars 
are duly regulated in a Common-wealth, ſhould 
be the Care of the Supreme Directors. 

V. Of great Service and Benefit it is, in order 
to the ſame End, to have a Syſtem of plain and 
perſpicuous Laws., for the ſettling of ſuch 
Affairs, as the Subjects are moſt frequent] 
concern'd in with one another. Tis the Ad- 
vice of Jſocrates (b) to a Young Prince, As for 
Laws, ſeek thoſe in general which are equitable 
and uſeful, and ſuch as may render the Diffe- 
rences amongſt the Subjects as few as poſſible, and 
the Accommodation of them no leſs eaſy and ex- 
peditious. The Marks which the ſame Orator 
hath ſer (c), to diſtinguiſh good Laws, are, 
that they be few in 2 yet ſatisfattory 
and intelligible to thoſe who are to aſe them ; 
Juſt and profitable , and conſonant to each other ; 
and rather directed towards Reeping up the pub- 
lick Inſtitutions, than towards preventing the 
petty Frauds of private Dealings (d). It ought 
to be a ſettled Rule in this Point, not to enact 
more Laws than conduce to the Good of the 
Subjects and of the State. For ſince Men, in 
their Deliberations about what they ought or 
ought not to do, are more frequently guided by 
their Natural Reaſon, than by reflecting on the 
publick Conſtitutions ; where-ever there are 
more Laws than can eaſily come within the 
Compaſs of their Memory, and thoſe prohi- 
biting ſuch things as Reaſon , of it ſelf, doth 
not prohibit, here the Subjects muſt through 
meer Ignorance, without any ill Intention, 
fall into the Laws as into ſo many Snares. And 
by chis means, the Government brings the 
People under an unneceſſary Inconvenience; 
which 1s contrary to the original Deſign of 
Civil States (e). Moreover, the ordinary Form 
and Courſe of Juſtice ought to be fix d in ſuch 
a manner, as that every Subject may recover 
his Right, by as ſhort and as cheap a Proceſs as 
can be contrived. The Per/ians have a Pro- 
verb, that Short Inuſtice is better than tardy 
and tedious Juſtice. | | / 

VI. And becauſe tis in vain to enact Laws, 
if Governours- ſuffer them to be 'trangreſs'd 
with Security; it is therefore their Part care- 
fully to put their ownDecrees in Execution, and 


to inflict due Puniſnments, according to the 
Nature and Circumſtances of the Fact, and the 
Intention and the Malice of the Offender, 1, 
which Affair, they ought ſo to proceed, as th,, 
the true Force of the Laws may be exerci;y 
not only upon the Subjects of moderate For. 
tune and Condition, but upon the Wealthy and 
Powerful; whoſe Riches and Honours ought 
on no account to give them the Privilege of 
— over their Inferiors with Impunity; 
eſpecially ſince Common-wealths are never in 
more * than from the Fury of the pop. 
lacy , exaſperated by unreaſonable Oppreſlign; 
J). Nor ought Indulgencies or Pardons t, 
be allow'd without very ſufficient Cauſe: ſince 
not to treat alike thofe who, ceteris paripy; 
have deferv'd alike, is not only unjuſt, but hath 
alſo a peculiar Efficacy towards inflaming the 
Minds of the Subjects (g). 

VII. But as notyng is to be guarded with 
penal Sanctions, wich doth not contribitte t 
the Advantage of the State, ſo in the anne xing 
of thoſe Puniſhments, ſuch Moderation is to be 
uſed, as that they may bear a juſt Proportion to 
the ſame End; and conſequently, that they may 
be no more to the Grievance of the Subject, than 
to the Benefit of the Publick. In general, if it 
be deſired, that Puniſhments ſhould obtain their 
due Effect, they ought to be rais'd to ſuch a De- 
gree of Severity, as that the Pain and Sharp. 
neſs of them may out-weigh the Profit or Plea- 
ſure, which might ariſe from the Tranl. 
greſſion (5). 

VIII. Farther, ſince Men firſt incorporated 
themſelves in Communities, to obtain Secu- 
rity againſt the Injuriesof Others: it concerns 
every Government to forbid the mutual Inju. 
ries of Subjects, ſo much the more ſtrictly and 
ſeverely, as their perpetual living together 
affords more eaſy Opportunities of Hurt and 
Miſchief, Neither ought the Diſtinction of 
Orders, or Dignities to be allow'd ſuch a Force, 
as to encourage the Great and Powerful in ty- 
rannizing over thoſe of meaner Condition. 
The way to purchaſe an Honeſt Popularity, 1s, 
(in /ſocrates his Words (i)) Neither to {et the 
Commonalty grow extravagant and abuſtue, ul 
to let them Aer from the Inſolence of the H. 
perior Orders : but to beſtow Hononrs always 0 
Perſons of the greatef erit, and to ſee that the 
reſt are not urong d and trampled upon. T's l 
good Saying of the Hiſtorian (2, 700 it be 
enough for Private Men to- do no Injury them- 

ſehes ; yet "tis the Duty of Princes to lake cart 


(b) Ibid. (c) In Panathen. 
done in the Science and Study of Law 
there be no Laws, or ſuch as are ambiguous and uncertain. 

(e) Hobbes De Ci ve, c. 13. f. 15. Leviath. c. 30. 


(4) Lycurgus, (Orat. contra Leon. ) Laws, by reaſon of their Brevit 
) but oommand Men how ts aff. until. Dein 254 Where's the D 


( f ) Leviath. ibid. 
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40 not teach (955 
ifference WHY 


(4) Pindar. Op. Od. 13: 


Europa Bu$por , Ofc, 
Good Law, the Bafis of a State, 


Through their fair Hand 


D aughter of 7hemi:s 
In Councils, and wiſe 


| 
p 
i 
Ch) fas, Hobbes Lewiath, e 30. (i) Ad Nicol, 


Here with her Siſters takes her Seat. 
Strict Juſtice, with unſhaken Mind; 
And Peace, engaging to be kind. 
s the Treaſure flows, 
Which Heaven on craving Men beſtows ; 
who preſides 8 
Motion guides. 
(k) NXiphilin, Epit. Dion. in Galba. 
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fartber, that others do none. It is likewiſe re- 
gnant to the End of Government, to allow 
Subjects in revenging, by their own private 
Force, the Injuries which they think them- 
| ſelves to have ſuffer d. ; 
IX. Beſides, altho' a ſingle Ruler cannot, in 
Perſon, diſcharge all the Affairs of an extended 
Realm, fo that he muſt, of Necellity, aſſume 
Miniſters into the Partnerſhip of his Cares; 
et theſe, as they derive all their Authority 
rom their Maſter's Commiſſion , ſo whatever 
they at, whether well or ill, muſt, finally be 
ſet to his Accompt, And therefore /ſocrates 
rudently adviſeth ; & appoint others over the 
Buſineſs which Jou can't execute Your ſelf, as 
conſidering that whatever they perform will be 


aſcribed to Tou. And again, If Dou happen to 


obtain a Magiſtracy, never uſe the Service of a 
wicked Perſon in exerciſins Tonr Office For in 
whatſoever Point he offends , the Guilt will be 
laid to Nour Charge (1). For which reaſon 
and becauſe as the Miniſters are, ſo the Buſineſs 
will be well or ill managed (n), Governours 
are obliged to employ, in publick Truſts, Men 
of Integrity and Ability; often to inſpect their 
Proceedings (u), and to reward or puniſh them 
according as they find them deſerve; to the 
end that the reſt may underſtand how ſtrictly 
they ſtand engaged, to apply no leſs Fidelity 
and Diligence to the Affairs of the State, than 
they would to their own Perſonal Concerns. 
The Chineſe, to avoid all Inconveniences that 
might ariſe from Favour on the one hand, and 
from Reſentment on the other, allow no Man 
to bear an Office in the Place where he was 
born: it being moſt likely that he ſhould there 
meet with Perſons whom he particularly love's 
or hate's. Thus too, fince wicked Men are 
tempted to the Commiſſion of the greateſt Sins, 
through Hopes of Impunity, which they eaſily 
entertain, where the Judges lie open to Bri- 
bery and Corruption, it's the Duty of Sove- 


reigns ſeverely to puniſh ſuch Judges, as the 


Patrons of all thoſe Villanies which diſturb the 
Publick Security (o), and to revoke their un- 
Juſt Sentences and Proceedings. For the 
Practice ſaid to be obſerv'd in Arragon ſeems un- 
reaſonable; to puniſh the Judges for a falſe 
Sentence, and yet to put the ſame Sentence in 
Execution. Beſides, tho' the ordinary Ma- 
nagement of Affairs is entruſted in the Hands 
of Miniſters, yet the Supreme Rulers them- 
ſelves ought never to diſdain the lending a 
patient Ear to the Complaints, or Requeſts of 
their Subjects. 


What Qualifications Sovereigns ought to 
regard in thoſe, whoſe Advice they would uſe 
in the Diſpatch of publick Buſineſs, and what 
ſeem's the moſt convenient way of getting out 
their Opinion, Mr. Hobbes (p) hath ſhewn at 
large. As to the latter Point, there's a re- 
markable Inſtance in Davila's Hiſtory of the 
Civil Wars of France (q), where the Pope 
conſult's the Cardinals, not in Conſiſtory, but 
each a- part, about the Abſolution to be granted 
King Henry. Jſocrates ( r) calls a Counſellor, 
The moſt uſeful of all Treaſures or Poſſeſſwns , 
and the moſt worthy of a King. Nenbef (8), in 
his Deſcription of China, reports many things 
very worthy of Obſervation, concerning the 
Magiſtrates of that wiſe People. Nor ought 
we to undervalue the Directions of King James 
the Firſt of Zngland, in his Ban aGeyr t); 
that a Prince ſhould chooſe his Counſellors 
chiefly by his own Judgment, not at the Plea. 
ſure of Others ; and that he ſhould take rhem 
indifferently out of all Orders of the People, 
in as much as he is the Common Father of All. 
In the ſame Piece, the King hath aſſign'd the 
Reaſons, why Men of moderate Condition 
ſhould be pitch'd on, for the Offices relating to 
the ublick Money (a). 

. Since the $ubietts are obliged to the bear- 
ing of Taxes , and the like Burthens, on no 
other account, but as they are neceſlary to de. 
fray the publick Expences in War or Peace; 
it is the Duty of Sovereigns, in this reſpect, 
to draw no farther Supplies, than either the 
meer Neceſſity, or the ſignal Benefit and In- 
tereſt of the State ſhall require (x). And then 
they are to ſee that theſe Impoſitions be levied 
according to the juſteſt Proportion; and that 
no Immunities or Exemptions be granted to 
certain Perſons, to the defrauding or op- 
preſſing of the reſt (/). Farther, that the way 
of gathering them be with as little Charges as 
poſſible, and that much do not ſtick to the 
Collectors Fingers: Leaſt it ſhould happen to 
the Treaſury, as it fares with Buckets in a 
Fire; they are fill'd to throw upon the Flames, 
but by paſling through ſo my Hands , and 
being was T ſhook from ſide to ſide, they 
are ſcarce half full, when they reach the 


Place, which requires their Service. Twas a 


notable Anſwer, that which Zbreas the Ora- 
tor gave Marc Antony the Triumvir, when 
order'd by him to double the Tribute in 4/ia ; 
Tow ſhould, at the ſame time, command us 
( ſays he,) 70 have a donble Summer, and a double 
Autumn this Year. Care ought likewiſe to be 


(1) Themiſt, Orat, 15. When Satibarſancs petition'd bis Meſter Artaxerxes for the Government of a certain Province, of which he 


t Very incapable 


* » t 
med the former : for, — he, to give Tou , much _ 3 ma me 3 4 " 7 4 1 40 
"REA +) Ev an f to t Part i 2 15 capa oing moſt Service. 
Libanius 7 gms 8 According as the Man 105 . — Nu r Box, plug the 4 will be guided. f 12 
and ö (n) Lucian. (De Merced, Conduct.) Kings have 
theſe ſuch as net only mark what is true, but are always adding ſomewhat that i: not ſo; leaſt they ſbo 


me more nnjuft. Euripides ( in R 


m) Md 


n. Cyropæd. I. g. poſt princip. 


be unebſerying, 
(o) I, Diodor. Sic, I. 1. c. 75, 76. 
(u) Add. Liban. Orat. 5. De Aſfeſſorib. 


of Pri @ to 40 the (x) Vid. Phil. 


Leviath. c. 25, 30, 
(8 i De Commines, I. 10. circa 


her with the Sum of three thouſand Pieces of Gold, the King granted the latter part of his Requeſt, but de. 


ve Tou ſuch a Government 


Ears and many Eyes, 
be thought to nod, — to 


(r) Au Nicol. (s) Cap. 1. (t) L. 1. 


(q) L. 14. p. 966. 
q) L. 14. p. 96 fin. Grotius on Luke ll, 13 I the Duty 


publick Burthens according to the publick Neceſſities; ſo as that they may lawſully provide for their own Sup- 


dert, in 4 way agreeable to their Quality; but not ts make the Luxury and the Luft of 11 [ 4. by 4 „ er fo 2 pk 
1. „3. 615 no fafer rea- 


taken 


*f what they demand, which are indeed without meaſure, 


Jury of @ Prince's Wealth, than the Henſes of the Owners, 


( y ) Add. Tho. Mori Crap. 


Ff 2 


9 a... ; Wa "EIT OI 
* r 
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taken, that what is collected be laid out on the 
Occaſions of the Common. wealth, and not 
waſted in r Donati ves, ſuperfluous Mag- 
nificence, or idle Vanities (2). Laſtly, Mat- 
ters are to be ſo order'd, as that the Vxpences, as 
near as poſſible, keep a Proportion to the Re- 
venues; or where theſe fail, the Defect muſt 
be made up by frugal Management, and by re- 
trenching unneceſſary Charges. Tis of per- 
nicious — to affect more Pomp and 
State than the ordinary Income will ſupport: 
and he doth, in Reality, live Great enough 
who gives every one their Due (a). Nor oug t 
we to be moved with that Sentence of Tully (b), 
'T 1s no great Commendation in a Prince to be re- 
puted a frugal Man: Which Mr. Hobbes (e) thus 
' explains; Fragality, tho in poor Men a Virtue, 
maketh a Man unapt to atchieve ſuch Actions, as 
require the Strength of many Men at once : for 
it weakens their Endeauours, which are to be nou- 
riſh'd and kept in Vigour by Reward. 

Xl. Tho' Rulers are not bound to afford Suſte. 
nance to their Subjects, (only, ſo far as Cha- 
rity commands them to have a particular re- 
gard to thoſe, who, by ſome undeſerved Cala- 
mity, are rendred inſufficient for their own 
Support (4); ) yet, in as much as the Sums, ne- 
cellary to the Common Safety, are collected 
from the Ability of private Perſons; farther, 
ſince the Strength; of a State conſiſts in the 
Valour and the Wealth of the Subjects; and 
becauſe, | 


— gravis eft domino gue ſervit egeſtas ; 
Poor Vaſſals are a Burthen to their Lord; 
Therefore, ſo far as in them lies, they are to 


take care, that the Eſtates and Poſſeſſions of 
their toy e be well cultivated and improved. 


Tſecrates (e) is admirable in his Advice to this 


purpole; Keep a ftrict Eye, ſays he, over rhe 
Fortunes of private Men ; believe the Prodigal 
to ſpend out of Your Stock, and the good 2 
bands to increaſe Your Wealth. For all the Sub. 
flance of the People is (as it were) the Do- 
meſtick Treaſure of agood Prince. It will con- 
tribute much towards this End, if the Sub- 
jeAs be encouraged to take as plentiful Sup- 
lies as poſſible, from the Land and from the 
ater ; to improve induſtriouſly the Materials 
of their own native Growth, aud never to hire 
other Hands, for thoſe Works which they can 
conveniently perform themſelves: and this is 
done by furthering and promoting Manual 


Arts. And, in Purſuance of the ſame Deſign, 


it will be of mighty Uſe to advance the Exer. 
ciſe of . and Navigation in la. 
time Countries (/). Nor is it enough to ba. 
niſh Idleneſs, but Men are to be brought to 2 
frugal Method of living by Sumptuary Laws. 
which may forbid all unneceſſary Expences : 
eſpecially, thoſe by which the Wealth of the 
Natives is transferr'd to Forreigners. Twaz 
a Saying of Mecenas, that Great Riches are 
gatber d, rather by Jpending little, than by re. 
cetving much (g). Yet, in this reſpect, the 
Example of Sovereigns hath more Efficacy 
than the Force and Authority of any Laws (bi 
But if a Conntry abound wa Men and Money 
it is there convenient to tolerate ſome unne. 


ceſſary Conſumptions, and ſuch as may ſeem to 


border upon Luxury ; that the Common People 
may hence be furniſh'd with Opportunities of 
maintaining themſelves, and that the val 
Stock of Money may not lie dead and uſeleßz. 
Provided, that no Encouragement be given io 
Extravagance and Exceſs, and that thoſe Com- 
modities be not idly waſted at Home, which 
— be exported with Advantage to Forreign 
arts. Me 

XII. Farther, ſince the internal Health, and 
the firm and robuſt Habit of a Common. 
wealth depends on the Unity of the Subjects, 
the more exactly which Unity is obſerved, 
the more effectually the Force and Authority 
of Government diffuſeth it ſelf through the 
whole Body of the State; it is, for this rea. 
ſon, incumbent on Sovereigns to prevent all 
Factions amongſt the People, from which tis 
but an eaſy Slip into Sedition and Civil War; 
a Condition ſo much worſe than a War carried 
on, with univerſal Conſent againſt Forreigners, 
as War is, in general, leſs amicable than 
Peace (i). As likewiſe to take care, that the 
Subjects do not bandy and aſſociate themſelves 
by n Covenants and Engagements (C0); 
and that neither the whole People, nor any 
part of them place a greater Dependance, or 
relie more for Defence and Succour on any 
other Perſon, within or without the Realm, 
under any Pretence whatſoever , whether $3 . 
cred or Civil ; than on their Lawful Prince. 
And, that, on the contrary, there be no Per- 
n * whom Senecas Deſcription may be ap- 
Plled, | | 

Stat ingens arbor, atque umbragravi 
- Syhoas minores urget (1). 


He ſtands a mighty Tree, f 
The Underwood oppreſſing with his Shade. 


1 c. 43. f. 10. 
a_ what: beſtow 
(bd) ProR — (uae (e] Leviath 6.11. 
chiefly to be 3 Lovers of the Poor as de la Nga informs us; 
the Lands of Widows, in that Ki 

Ce) Ad. Nicol. (f) See an 
convenient for the icari 
vat c. 30.) to be obſerved in Relation to the C 

( &) Tacitus nn. 11. Veſpatian wa: the princi 
the ancient Diet : hence there aroſe in Men a Deſire of « 
4 Love of Enmlation, er than any Fear of Law 
the End ; where he (| of the Cauſes contributing 
(i) Herodet, (Uran) Add Evagrixzs H. K I. i. e. 
chat aroſe from it; as likewiſe Precep Hiſt, Arran. 


Sic. J. 1. c. 11. (I) in Ocdip. 


ance of this, in the 


14) 


Aut hoy of the and grave Faſhions ; bi 
e res Dog rl her! ne, pct 
or Puniſhment. 
won Conſumption of Gold in that 
1.) concerning 
& Dr Bell. PerC L.1.e 24 & Bacon's Eſſays, n.5. & . 


(a) . Panegyr. It is the laſt Defence and Refuge of wicked Princes , to tak? 
on ot herr. roy rakes. * 3. c. C. ng 75. Add. Nach "As c. 16, Plin. Pane). 


Necas of old all their Titles, delighted 


in Peru, a 


( Comment. Reg. |. 4. e. 14.) who likewiſe reports, (/.4- c. 7-) thit 
had more Privileges than hole of hen Ts 4: 90 The 

IgCcnce 
Communication of Goods and Products. Dieser. Sic. 
anies of Merchanrs. 


Is, which he rendred QA able of Trade, and 
* 9 Add the Rules kt bon Mr. Hobbes, (1: 


In Di a 
(g) bin. Ciſſ I 52 © he ancient Habit , #94 
anied wit» 
of the Mogol, c 
* the Miſchits 
Juſtinian's Favour ro the Fafio YV-nets , Ty — q — 
3 


Add B-rnier's Deſcription of the Empire 
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XIII. Laſtly , fince the Condition, under almoſt dead with Thirſt, But to be the Ag. 4 
which different Nations and Kingdoms ſtand, greſſor in a War, how juſt ſoe ver the Occaſion 4 
in regard to each other, is but a deceitful of it may be, is what ought not to be practis d, = 
kind of Peace, and ſuch as cannot be relied on unleſs a very fair Opportunity offer it ſelf, and .. 
with any Security; it is a part of the Office when the State of the Common. wealth may, 
of Supreme Governours to take care, that as with Convenience, bear ſuch an Undertaking. 
well the Courage of the Subjects, as their To the ſame End, the Counſels and Motions of 
Skill in Arms, be kept up and 1mproved; and the neighbouring Governments are nicely to 
that all things, neceſſary to be 1 againſt be dived into and obſerv d; (in which reſpect, 
an invading Enemy, as fortified Places, Arms, the Perperual Reſidences now fix d in molt 
and Men, he provided betimes; for, to uſe the Courts are of very great Uſe (o) ;) and Friend- 

Old Proverb in Plautus(n) : 'Tis a lamentable ſhips and Alliances prudently to be con- 
Wark to begin digging a Mell, when we are tracted (). 1 | 


G) Ob. (0) In Moltillar. 4 II. S. 1. (p) Vid Marlelaer Leger. 1.2. c. 11. Add. Hobbes, De Ci ve, c. 13. 5.78. 
Bacon's £ ſays, n. 29. | Sp L 
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BOOK VIII. 


— — 


nA. I 
Of the Power to direft the Afions of the Sujet. 


= © Aving explain'd what related to 
the Nature of Soverazzn Power in 

general; I ſhall now conſider the 

gard the particular Parts of it. And ſince I at 

trſt ſuppoſed, that the Power to direct the A- 

Qions of the Subject, was that from which the 
Civil Laws originally flo d, to what I have 
already ſaid of Laws in general, I ſhall nom add 
what more parti y relates to the Laws (i- 
/, and the Commands of the Faueraign Power. 

A Law therefore is call'd Cui either with: re- 
to its Aurburity or to its Orrgime/. In the 
Senſe, all Laws may be calld Gur! 
which re the Rules for the Adminiſtration of 


Juſtice, in the Cui Caurrs, from whatever Ori- 


inal they ariſe (2). Indeed the Natzra and 
vine Laws are of univerſal Obligation, and 
ſuch as break them muſt expect to be punifhed 
by Divine Juſtice. Bur it is the Cui Power 
chat gives them the full force of Laws in Ci. 
Courts. And the ſame Power muſt determine, 
what Crimes are to be puniſhed by the Cuil Ju- 
face, and what muſt be left to the Divine; as 
Aſo, upon what natural Obligations an Alion 
may commence in the Cuz! z and what, 
Obligations will not bear an AZ#ivz, but muſt be 
wufted only to the Common Ingenuity and Pro- 
buy of Mankind. And therefore in Common- 
mealths no Man is Tyrird, or can be 
Rid to be Puniſteu, for the Viola tian of thoſe 
Laws of Nature which have not the Authorit 
& Qu Laws ſtampd upon them. For the E 
that awend ſurhCrimesare only ſuch as are uſual- 
— Natura! Puniſhments. Thaſe Laws vf 
indeed, upon the'Obſervation af which, 

ide common Quiet of the Subjects entirely de- 
pends, have in all Common the Four of 
Qui laws. But there are others that have 0 
fach fore allowed them, either in expreis Taran 
or in Practice of Court; either perhaps becauſe a 
About the Violation ot them would 


— IT 


Number of litigious Suits and Qua rrels; or elſe 
that the Good and Vertuous Part of the World 
might not be deprived of the moſt valuable part 
of their Character. which is, to do well purely 
out of that Reverence they owe their Geatoux, 
— fm gens rr 
mult neceſſa * 
is no Diſtinion made whether a Man doth wall 
out of a Love he bears to Vertue, or out of the 
a Jaw een thing 8 5 c0 5 roy 
fai ow little a thing is it 40 on 
* asfar as che Law ohligeth us, when the Rube 
* of ous Duty is of © much wider Ent chan 
© that of the Law n things doth 
* Piety, Humanity, Juſtice, and Fidel hy manire 
« of us, which yet are without the of 
+ the Law 6) ? But a Gw/ Law, with: 
to its Onging, is that which Bows eagedly from 
the Will of the Humm Cui Pomer, and on- 
rains only ſuch matters as are left indifferent by 
the Natura! and Daun Laws, hut which . 
cularly canduce to che Beneſit and Advautages 
of the Commanmalth, and theſe demand che 
ſame Obetlience from che Bubjadts as whe aher 
Laws do. Since it evidently tends moe to the 
Good of Society, that in ind iſerem things the 
ä 
place, and upon 
Lage good which was thought ſo by their Go- 
vernows, than that there ſhould þe.endlieſs Di- 
ſpores between them about it hich uſually end 
in War and Blaodbal, which withaut doubt 
are Exils. The Publidk Good, faith Conn, 
af to che abe End of all Laws, and is abe 
# and Inzrpretationoftham; 
4 and we do -nor-defire:the Prafervation.of aur 
© Laws mendly for the fake af che Laus them - 
4 ſelvas, but For the common Intereſt and Ad- 
vantage (c). And tharefore:the Conſtitutions 
icular Commenwenlths 


of. pam | „ that:relate to the 
Publick Benefit are calFd 


dages 
be very petplex d and intricats, ar to prevent a be obſerv'd, that tho all t heſe put together are 


«AM. ab 


: —*” — — — 


4 — r —— IL n 


* _—_ nn 
— — * 


(J Vid. Grot. de Tmper. ſummar. Poteft. cinen Herd e. 3.5. 3, 4, Rer. n. ) Sener. de iti. l. a. g - 3 
8 3 11 14 »* — 4 
commonly - 


{c) Cic. de lavent. I. 1. (4) Philo Judzus de Joſepho. 


3 


ui Lame; and this Canpalf 
© by the Law of Nature, to obſerve. But fince 
the Compat it ſelf, and conſequently the Obli- 


commands not to violate our Com 
+* where we are obliged 
gr obli 


-< ſpect. But indeed here it ſhould be before 
ſuppoſed,” that when Men enter into Ci So- 


that the Laws of Nature, 
- exetciſed with Security 


dence or Foreſight could be cautious enough to 


* — 
— 


144 


Of the Laws of Nature and of Nations. C HAP. |. 


commonly call'd the Cui Law, yet that there 
are many things contain'd in the Bodies and Codes 
of the Cui which are not properly and 
ſtrictly Laws. For beſides thoſe Commands 
which the Soveraign Power lays upon the Sub- 
je& for the particular Urility of the Common- 
wealth, there are many other things inſerted, 
which belong to the Docfrine of the Law of Na- 
ture. What belongs more particularly to the 
Croil Law, may be reduc'd to theſe two Heads. 
Firſt, there are certain Forms preſcribed, and 
certain Methods that are to be obſerv'd in tran/ 
ferring Rights from one Perſon to another, and 
in laying Obligations upon any Man, before any 
ſuch Tranſactions can be look'd upon to be va- 
lid in the Cui Court: And Secondly, We have 
the ſeveral Ways how a Man ought to proſe: 
cute his Rights in the ſame Courts. So that if 
we let the Law of Nature have all that belon 


to it, we ſhall {trip the Civilians of all thoſe 
Matters they have hitherto engroſs'd and = 
-miſcuouſly treated of, and reduce the Civil 


to a much narrower Compaſs, not to ſay at pre- 


ſent, that whenever the Crvi/ Law is deficient, 
we maſt have recourſe to the Law of Nature, 
and that therefore in all Commonwealths the 


atural Laws ſupply the Defedts of the Civil. 
Aud therefore. Mr. Hobbs calls the Law of Na- 
ture the unwritten Civil Law (e). 

II. But however, Mr. Hobbs de Cie c. 14. 
510. maintains this Paradox, © That it is im- 


poſſible the Cui Law ſhould be repugnant to 
* — of Nature, ex = 
* nout of God. 


t it tends to the Diſho- 


ment he brings to 
ith he, when they 


And the 
prove it is this; Men, 


* enter into Civil Societies, oblige themſelves 
4 — to obey his Commands who ha 
t 


the GC. 


e Soveraign Power, that is, to 
they are obliged 


* gation to obey the Ci! Laws was antecedent 


to the 2 of the Laws themſelves; 


; by the Force of the ſame Law ef Nature, which 

4, We are 
© obliged alſo. to obey every CDi Law. For 
to Obedience before we 
* know what will be commanded, there we are 


to obey uni verſally and in every Re- 


cieties, they have already a competent Know- 
ledge of the Law of Nature, and that one of the 
chief ends of ing Commonwealths, was, 
which the com- 
mon Peace of Mankind is eſtabliſhed, might be 
: And in ſhort, that there 
is nothing in the Lam of Nature that is any 


way repugnant to the Nature and End of Cui 


Society, but on the contrary that they tend en. 
tirely to aſſiſt and promote it. And therefore 
when Men form'd themſelves into Crvil Socte. 
ties, and obliged one another by Compact to 
a the Civil Lats, we muſt ſuppoſe that ther 
took it for granted, that nothing would be eſta. 
bliſhed by the Crvi/ Law, which was contrary 
to the Natural; and that the particular Adya;. 
tages of the Commonwealth could not be con- 
— to the common End of all Government. 
And thus it is poſſible indeed that a Civi / Law 
might be made in Oppoſitton to the Natural; 
but no Man in his Wits would ever attempt to 
make ſuch a Law, unleſs he refolv'd to ruine 
and overturn the Commonwealth. And there. 
fore Stratos/os was deſervedly thought Mad 
when he publiſh'd a Law at Athens, that what- 
ever () King Demetri commanded ſhould be 
Lato to Gods and Men. And it was deteſtable 
Flattery, when Paryſatis perſwaded Artaxerxcs 
to marry his own — — and deſpiſe the Greek 
Laws, adding, that Heaven had made him th: 
Perfian Law, and the proper Fudge of whit waz 
commendable or vitious (g). | ” 
III. But the Author I before mention d, ar- 
gues further in defence of his Opinion, de Ciue 
c. 6. $16. c. 14. h 9, 10. That tho' Theſt, 
© Murther, Adultery, and all kinds of Injuries, 
© are forbidden by the Law of Nature; yet what 
may be call'd Theft in a Subject, what Aur- 
© ther, what Adultery, and what an Injury, is 
not to be determin'd by the Law of Nature, 
* but by the Ci! Lam. For 7 is not every 
© taking away of a thing another Man is in Poſ- 
© ſeſhon of but only of that which of 71ght 
+ belongs to another Man: But what of gb. 
© belongs to me and what to another, is a Ce 
© ſtion of the Cioi/ Law. And in the ſame man- 
© ner, every Killing a Man is not Murther, but 
© the killing ſuch a one as the Civi/ Lau for- 
© bids. And fo, that & of Generation only is 
* Adultery, which the Cui! Law declares for 
© ſuch; and laſtly, Breach of Promiſe is indeed 
© an Injury where the m—_— it ſelf is lawful ; 
. * but where there is no Right to make an Agree- 
-* ment, there no Right is transferr'd, and conſe- 
* quently no Injury follows; but what we may 
make Agreements about, and what we may not 
depends upon the Crvi/ Law; To which I an. 
ſwer, that we who profeſs a Reverence and 
Eſteem for the Scriptures, as to ſeveral forts of 
Crimes, are ſufficiently aſſured, both from the 
Laws of the Fes which were of Divine In{tt 
tution, and from other Parts of Revelation, how 
God the Author of the Law of Nature would 
have them dem d: So that tho the Common 
wealth ſhould de faffo, make ſome parti 
eular Acts not Criminal, yet they are neverthe 
leſs contrary. to the Law of God. Eſpecially 


ä 
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* ry - : * 
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Romans ſeem d to have made it with Wiſdom 


thus Law for an univerſal Security, that what Crimes eſcap d the others might fall under the reach of this. 
(F) fut. Demetrius. (c) Hat. Aru ee | | 


ce) De Ce e. 14. $ 14. vid. Quintil, Duel. 152. Aﬀio i 2 
prevent all the ſeveral ways of Miſchief that 


* 


"Maleficii, up! which Law Quin intifan ſays, 
: F — ne 
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„ A os, anne: 


TE 


. * 255 * 8 © 
8 


5007 VIII. Of the Law: of Natwe . Nn, 175 


fince there can be no ſufficient Reaſon given, 
why God in his Lakes ſhould give. ſuch Bell. 
tions of ſuch Actions, unleſs they ought equally 
to be obſerv'd in all Nations. The Spartans 
indeed allowed a Frigid Old Husband to excuſe 
his own Deficiency in the 4 Duties, by 
ſubſtituting a vigorous young Man in his Room 
to get him a Child; and this was done at Spar- 
te, without any Impuration in the Husband of 
being a Procurer, or on his Wife, or the 
Gallant, of Adultery : Becauſe the Cui Laws 
of that State did not comprehend the AQ of 
lying with another Man's Wife with his own 
Chaka, under the Name of Adultery. And 
yet ſince it is evident from the Laws of God, 
that by the Law relatirfg; to Adultery, any Fa- 
miliariry of the Bed with a Woman that is 
actually marricd to another, is forbid ; it is 
evident, that thoſe Subſtitutions alſo were con- 
to the Law of Nature. If it be replied, 
that the Definitions of theſe particular Acts in 
the Scriptures were intended for, and only be- 
long' d to the Fewiſh Commonwealth, and ſo 
are of poſitive Inſtitution; yet this however mult 
be allowed, that the (Civil Lato ought to be ſo 
cautious in applying the Definitions of Acts for: 
bidden by the Law of Nature, as not to defeat 
the Intention and end of it, which is a peacea · 
ble and fincere Society and Correſpondence among 
Men. And therefore if any Definition of the 
Coil Law be oppoſite ro this End, it muſt be 
— that it is alſo contrary to the Law of 
ature. Thus for Example, if this ſhould be 
iven for a Definition of Adultery, when a Man 
— another's Wife ;, or this for a Definition 
of Theft, when a Man takes away à thing by 
Night ;, or this of Murther, when « Man kills 
enother by open Violence. It is manifeſt, that 
by theſe means the publick Quiet and Security 
of the Commonwealth muſt {con be broken and 
diſtracted. And we are not to imagine, that 
the Univerſality of ſuch Definitions would ſuffi- 
ciently ſecure the Peace of the Commonwealth, 
that is, that tho? particular Perſons might per- 
haps ſometimes be ſenſible of Inconveniencies 
them, yet that at other times they might 
nd Advantages proporrionable to the Inconve- 
niencies; and that the Equality of Right which 
ſuch Laws ſettle among the Subjects, would 
take off all occaſion of Complaint. For tho? 
perhaps we might defire that ſome particular 
things might be lawful'only for our ſelves; yet 
if others thould have as large Immunities gran- 
ted them in Oppoſition to us, we ſhould ſoon 
be willing to throw up our Privileges. And if 
the Civil Laws ſhould make any ſuch Eſtabliſh-- 
ments, it muſt be impoſſible to maintain that 
Peace and Order, which Nature intended ſhould 
be obſery'd. And if the Equality of ſuch a 
bt alone were Reaſon enough to introduce it, 
why muſt we any longer be confin'd by any 
ws at- all, ſince by taking away them, we 
ſhould make the greateſt Equality, which it is 


impoſhble any Man in his Wits can think of 
doing? Thus in ſome Accounts of the Tartars 
O we are told, that there is no ſuch things as 
uſtice among them: That when any one of 
them hath occaſion for any thing and hath it 
not, he himſelf may ſafely take it away from 
any Body elſe ; and when the Party that was 
robb'd complains to the Magiſtrate of the Inju- 
ry done him, the Criminal doth not deny the 
act, but pleads that he wanted it himſelf, and 
that then the Magiſtrate uſually gives Sentence, 
That the Party that complains, may if he plea- 
ſes, when he wants any thing himſelf rob others. 
There are other Accounts indeed (:) that de- 
ſcribe this Cuſtom in a little ſofter Terms, that 
the Tartars are very in communicating 
their Proviſions, and what they have to Stran- 
gers, but that they expect a Return in the ſame 
way, or elſe they will take it by force. The 
Tartarian Definition therefore of Thefr would 
be this, when any thing is taken away without 
the Conſent of the Proprietor, which the Party 
that took it away hath no need of; which De- 
finition is evidently inſufficient, and I think ma- 
niteſtly ſubverts the Law of Nature, that re- 
lates to Theft. And indeed none but the worſt 
of Men can wiſh for ſuch a Law, ſince it might 
often happen, that a curious or induſtrious Man 
might have the Ill Fortune to be robb'd of that 
which of all things he was moſt unwilling to 
loſe, and which he either might never find 
another Man poſſeſsd of, or elſe ſo ſecured, 
that he muſt deſpair of being ever able to take 
it from him. But beſides, the Suppoſition that 
Mr. Hobbs goes upon is falſe, that what belongs 


of Right to me, and what to another Man, is a 


Queſtion of the Civil Law, and that without 
Commonwealth there is no Propriety - For tho 
Men that live in Commonwealths have a more 
ſecure Enjoyment of their Proprieties, than they 
that live out of it, ſince the firſt are defended 
in their Rights and Fortunes by the united 
Strength of a Number of Men, befides the Aſſi- 
ſtance of the Magiſtrate; and the latter muſt 
ſupport themſel ves only the ir own ſingle 
Power, = notwithſtanding it cannot 
oved, that there was no Propriety before the 
nſtitution of Crvil Government : For thus all 
Sovereign Princes and Commonwealths are actu. 
ally in a State of Nature, and their Proprieties 
are not bottom'd upon any common Law ot 
Judge, but ſolely upon Compact, and the na- 
tural means of Acquiſition ; and yet I believe 
no Body ever imagin'd that one Prince might 
openly tavage, or ſecretly ſteal any thing that 
belong?d to another, without incurring the guilt 
of Rapine or Theft. So that admitting, that a 
Man cannot make any Compact that will be 
valid about things forbidden by the Cui Law, 
certainly it cannot be denied, but they that 
live in a Liberty of Nature, may make certain 
Compacts, which it will be an Injury to vio- 
late; and therefore it is falſe to ſay we muſt 
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be oblized entirely to the Crvi/ Law, to know 
what an Injury is: Beſides, neither will it, I 
think, be denied, that a Man is guilty of Ho. 
micide, tho he be only under the Government 
of the Law of Nature, that takes away anothier's 
Life without War, or any neceſſity of Sclt de- 
fence ; and ſo likewiſe it is eaſy to underitand 
barely by the Law of Nature, without any Afſi- 
ſtance from the Civil, that Adu/tery is the Vio- 
lation of Conjugal Faith; but that the Ci Lows 
may ſuperadd certain Obligationt to the Matri- 
monial Contract, for want of which, the Mar. 
riage may be look'd upon to be null and void in 
the Commonwealth, or be deprived of certain 
Efjefls, no Body denies. But further, we muſt 
be careful to diſtinguiſh between that which is 
commanded by the Civ Lam, and that which 
is only permitted, but not forbidden by th2 San- 
Aion of any Penalty to be inflicted by C/ Ju- 
nice. For a Prohibition of the Law of Nature, 
and a Permiſion of the Civil about the ſame 
thing, are not oppoſed to one another; for a 
Permiſſion of the Civil Law doth not make an 
Act not to he contrary to the Lato of Nature, 
- that really is, or excuſe a Man that is gvilty ot 
it from Sin ag1in!t God: But ir only declares, 
that the Civ Porver hath laid no reſtraints upon 
any Perſon that will commit ſuch Acts, and 
that it any Man doth commit them, he is not 
to be puniſhed on that account; and that Hu- 
— — alloweth ſuch fcts to have the 
ſame Effects with other Acts, that are agreea- 
ble to the Law of Nature. And therefore the 
Laws of Tartary do not, *tis preſum'd, com- 
mand Men to ſteal from one another, nor I 
ſuppoſe, forbid the Prgprictors to defend their 
own Goods againſt the Thieves: Only the Per- 
fon that robs another is not liable to Puniſn- 
ment, nor to be obliged to make Reſtitution , 
{o that according to the common Juſtice of that 
Nation, ſuch a fort of Subreption is look'd 
upon to be a lawful way of Acquiſition. And 
the ſame mult be ſaid for the Thefts of the La- 
cedemontan Boys ; for we peed not tranſlate that 
Sentence of Plutarch (k) Mere rwizugo Tos 
Mieke, they were commanded by the Law, ſince 
-the Senſe of it may as well be, They were — 
mitted by the Law. Xenopbox indeed (1) ſays, 
That it was ſo far from being thought ſcandalous 
for the Children to fleal at Sparta, that they 
oy under @ neceſiiy of doing it: But this was 
| „ only in a way of Railery, and to nettle 
Chiroſepbus the Lacedemonian. Neither was 
that Cuſtom ſo ſcandalouſly bad as ſome be- 
liev'd it, or as to deſerve ſo ſevere an Hweclive 
from Iſoerares (2). For the Truth of the mat. 
ter is, all the Liberty the Boys were allowed in 
was only that of robbing the Orchards, and 
ſtealing ViQuals; and then too if they were 
caught, the Rod or Hunger made them pay ſe- 
verely for it (n). Thus it is related of Dionyſtus 


away what belongs to another Man, 


the Tyrant, That tho' he puniſhed molt other 


Crimes very- ſeverely, yet he would ſometimes 
pardon ſuch as ſtole Cloaths, and his Dctign in 
doing ſo, was to reſtrain the Syracuſtans from 
the Extravagancies of their Feaſting, and the 
Excels that was uſual in their Drinkings. And 
thus I do not think, that the Laws of Sparte 
laid any Command either upon the Decay'd 
Husband, or the Young Gallant ; but all the 
matter was, it they two could agree, the Law 
did not forbid any thing, and look'd upon the 
Children ſo begotten to be Legitimate, and ad. 
mitted them to be Heirs to the Fathers Eſtate. 
And thus, where Delling upon private Quar. 
rels is permitted, the Blood that is ſpilled in 
them may be excuſed from the Puniſhment of 
Murther by the Civil Juſtice, but will not be 
ſo acquitted hereafter at the Divine Tribuna. 
That the Civil Power may with Juſtice permit 
ſuch things, and that not only by a bare Silence 
and Connivance, but by expreſs mention made 
of it in the Pablick Laws, is what I do not 
affirm , for by this means, the Crv1/ Poroer would 
almolt invite the Subjects to commit Acts di- 
rectly oppoſite to the Lato of Nature. However 
it may be excuſable to diſſemble things, where 
the Times or the Humour and Diſpoſitions of 
the People will not endure a Reformation by 
direct Remedies. And fo there was good Rea. 
ſon why the Roman Law call'd that, Afio Re. 
rum anotarum, when there was indeed a real 
Theft committed. 

IV. The ſame Author, de Cive c. 14. < 5. 
* Affirms, that the Preceprs of the Decalogue ate 
only Gil Precepts, and not Natural, and that 
© they are to be explain'd after this manner. 
Vu ſhall not deny your Parents the Honour the 
vil Law, allowet 1 them. Tou ſhall not kill a 
Man; the Civil Law forbids you to Fill. ou 
© ſhall avoid every unclean At which the Law 
* forbids. Tou ſhall not take atray what belongeth 
o another Man againſt his Conſent. You ſpall 
* not fruſtrate the end of Law and Fudgment, by 
© bearing falſe Witneſs. But here it mult be ob- 
ſery'd, chat he goes upon a falſe Hyporbe/is 
when he ſuppoſeth , that there is no ſuch 


Thing as Propriety, no Matrimony, and that 


every thing was lawful for every Man before the 
Inſticurion of Civ Governments. And it is e- 
vident, I think, that theſe Precepts are obligato- 
„and bind thoſe to one another, that do not 
live under ommon Government, but only 
in a State of Nature, and are guided only by the 
Directions of the Natura Law. For certainly 
they could, and actually did divide things be- 
tween one another by Compact, and therefote 
Theſe fin as much againſt the Eighth Command 
ment, when they either openly, or ſecretly ſteal 
in a State 

of Nature, as they do that rob their Fellow- 
Subjects in Civil — Again, Some 
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| may perhaps dem hat that Man is guilty of Adul. Governments were erefted, there was nothing 


rery,that violates hisNeighbours Bed in aStare of Fuft or Unjuſt, either defin'd by Nature or ob: 


Nature, but in anſwer I refer them to Gen. 20.c. 
v.3. 26.C. v. 10. and in the laſt place, ſince Arbitra. 
tors are allowed to be in a State of Nature, 
and theſe are ro decide Diſputes about mar- 
ters of Faft by intervention of t neſſes, as Mr. 
Hobbs admits himſelf, de Cive c. 3. § 23. 
here we find the uſe and neceſſity of the 
ninth Cammandment. Moſt of the Precepts of 
the Decalogue, it is evident may be reduced to 
the Law of Nature; but when they are con- 
fider'd as written in tu Tables, and promulg'd 
to the Iſraelites by Moſes, they may properly 
enough be call'd (io / Laws, or rather the gene- 
ral Heads of the Fewiſh Civil Law, which are 
afterwards divided into particular Precepts, ha- 
ving penal Sanctiont added ro them (o). And 
— on Grotius ſaith (p) that the Deca/ogre does 
not in expreſs Words comprehend every Crime, 
or even all thoſe thar are puniſhable by the 
Coil Law, but only ſuch in every ſort as are 
moſt Heinous and Malignant. For thus there is 
no mention made of Hounding, but only ot 
Myrther, nor of any other ſort of Gain made by 
enothers loſs but that of Thefr, nor of any other 
Falſity but Faiſe Witneſs. 3 — 99 

. I ſhall in the next place conſider what the 
fame Author ſays in his Book de Cive, c. 12.4 r. 
Where among thoſe ſeditious Doctrines that are 
the internal Diſeaſes, and Cauſes of the Diſſolu- 
tion of a Commonwealth, he ſets down this; 
© aSFirſt, © That every private Man is Judge of 
Good and Evil. For, ſaith he, the 
© of Good and Evil, Juſt and Unjuſt is the Civil 
©-Law ; and whatever the Legiſlator commands 
* muſt be look'd upon as Juſt and Good, hat- 
* ever he forbids as Unjuſt and Evil, and there- 
* fore it is a very ill Maxim, that we are to obey 
our Sovereign only when his Commands are 
* juſt. There was nothing Juſt or Unjuſt be. 
© fore Civil Governments; their Nature relates 
© tothe Commands of the Sovereign : and every 
Action is in its own Nature indifferent ; that 
* it becometh Juſt or Unju 
* Right of the Sovereign. 
ful Princes make tlioſe things juſt which they 
command, by commanding them, and thoſe 
* things which they forbid unjuſt, by forbid- 
ding them. Bur while private Men aſ- 
© ſume to themſelves the Cognizance of Good 
* and Evil, t 
* reign,which it is impoſſible ſhould be conſiſtent 
with the Quiet and Peace of any Common- 
* wealth. And here I readily allow that Sove- 
reign Princes have indeed Power by annexing or 
taking away the Pena! Sanction, to give or take 
ſtom the Laws of Nature, the Force of Civil Laws 
in Humane Courrs of Fuſtice ; as alſo to make 
many things that do not belong to the Lat 
Nature, Juſt by commanding, and Unjuſt 
forbidding them. But to ſay that before Cui 


eaſure 


ſt. is owing to the 
And —4 law- 


Me& to be like the Sove- 


liging Mens Conſciencet, is as falſe, as to aſſert, 
that {7th it ſelf hath only a precarious Arhi- 
trary Dependance upon thtPleaſure of Men and is 
not founded in the Nature of things, or that the 
Sovereign Power may faſhion and diſpoſe rhe 
nature of things as it pleaſerh; or that the ſame 
Truth may be different from it ſelf. And in. 
deed the thing it ſelf, ſufficiently confutes 
Mr. Hobbs. For doth it appear to be at all 
probable, that thoſe Maſters of Families, that at 
firſt united, and form'd themſelves into Com- 
monwealths, ſhould all the time they liv'd ſepa- 
rately, behave themſelves juſt like fo many 
wild Beaſts ; obſerve no Compacts, rob one ano. 
ther of their Goods and Lives when they pleas'd. 
and pretend a Right to do it, ind ar laſt look up- 
on all their Actions to be purely indifferent: And 
that in the ſame manner, Sovereign Princes now, 
who are {till with Reſpect to one another in 4 
Stgge of Nature, muſt not be thought Guilty of 
— Injuſtice, when they break their Compadts, 
and take away anothers Right from him. And 
yet it is certain, that Sovereign Princes are not 
ſubject to the C/ Laws. Nay, on the contrary, 
how can it be conceiv'd, that Commonwealths 


ſhould ever have been eſtabliſh'd, or preſervd 


after their firſt Eſtabliſhment ; if nothing was 
Juſt or Unjuſt antecedently to them. For it is 
certain, that Compacts muſt have been made uſe 
of at the firſt forming of Commonwealths. But 
how could Men perſwade themſelves, that ſuch 
CompaQts could fignifie any thing, except they 
knew before that it was juſt to obſerve theirCom- 
paQts, and unjuſt to do otherwiſe. And if it be 
no Piece of Juſtice to ſtand to Compacts ante- 
cedently to the Definition of the Crvil Laws, 1 
can ſee no reiſon why the Subjects may not, 

when they pleaſe throw off their Obedience, dil- 
ſolve the Commonwealth; and with that take 

away all the Diſtinction ang 3 N ct 
For it is Ridiculous to imagine, that ſuch a Mul- 
tirude of Men, as a Commonwealth conſiſts of, 
will always be kept in order purely, by Fear 
and Power. And therefore believe there was 
never any Prince heard of that was ſo far diſtract- 
ed, as to command any thing that was fot- 


bidden by the General Lats of Nature, ot forbid 


any thing that was commanded by them; for In- 
ſtance, that it ſhould be unlawful to keep Truſt - 
or Promiſe, that zt ſhould be a Crime to liue 
boneſily, and that every Man might haue full 
Liberty to do all the Miſchief he could, and the 
like. And now, why might not ſuch Laws be 
made, if there was nothing Juſt of Unjuſt, an- 
recedently ro the Croi/ Laus. Bur the Com · 
mand of the Civil Power, may as ſoon make Poi- 
ſon wholeſome, and neceſſaty for our Bodies, as 
make ſuch Things as theſe, Juſt and Good. And 


therefore Polybius alſo was very much miſtaken 


in deriving the Original of Juſtice and Injuſtics 
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from Commonwealth (q). In another Senſe in- 
deed, what Mr. Hobbs ſaith, may be 710 e. 
nough admitted, that is, ſuppoſing that by Good 
and Evil, we underſtand no more than what is 
advantageous, or otherwiſe to the Common- 
wealth. For then this will really appear to be 
a ſeditious Doctrine, That every private Perſon 
is Judge of Good and Evil, meaning by it, of what 
is Comodious or Incommodious to the Common- 
wealth. Thar is, that every Private Man hath 
Power to judge of the Fitneſs of thoſe Means, 
which the Prince commands, ſhould be ade 
uſe of in promoting the publicꝶ good, and that in 
Conſequence, every Man's Obligation to Obedi- 
ence depends upon that Judgment. For it is ne. 
cCeſſary that Subjects as Orho in Tacitus told his 
Souldiers, ſhould be ignorant of ſome things as well 
as know others. For if every one ſhould have 


the Liberty to diſpute what he was commanded, - 


Obedience and Authority would ſoon ſink together. 
(7). It was Caro's ſaying, that the Tenant ought 
not 1 wiſer than bis Landlord, and 
+ pretend to be wiſer than ſhe 
ws (). 
VI. I ſhall in the next place conſider that 
Ditficult Queſtion, whether a Subject can ever 


be guilty of Sin, in executing the Commands / 


of his Prince, ſuppoſing his Pretence is, that he 
barely undertook the Performance of the Aion, 
and left the Deſign, and Contrivance, and the 
Necelſity of giving an Account, entirely to him 
that gave the Command. For there is a Differ- 
ence between the Laws and the Commands of 
Princes : 
which affect every Subject; the Commands are 
only occaſionally impoſed, upon particular Per- 
ſons, but have the ſame effect the Laws ha ve 
in obliging thoſe they ate directed to. The 
co n non Opinion therefore is, that a Man 
may ſometimes fin by obeying the Commands of 


the C Sovereign, and therefore that the Sub- 


Je may and ought to examine ſuch Commands, 
by his own Conſcience rightly inform'd (t). 
And that we ought to ſuppoſe that Good Men 
promiſe Obedience,only*conditionally, that ſince 
they are firmly perſwaded, that they muſt give 
an Account of their Actions, at the Divine Tribu- 
nal, and that every Commonwealth is under the 
Eye of an overuling Providence; they are ready 
to obey the Commands of their Sovereign, when- 
ever they do not Claſh or interfere with the Laws 
of Nature, or the manifeft Law of God. For 


concerning the Eq 


The Laws are General Precepts, 


it is beyond Diſpute, that if the Prince Com- 
mand any thing contrary to the Cui Lars, he 
may be obey'd without fin. Bur on the other 
Hand, Mr. Hohbs de Croe c. 124 2. declares this 


© for a ſeditious Doctrine. 


* That the * 
f guilty of Sin, when they obey thoſe Com. 
* mands of their Sovereign, which they think 
are unjuſt. And it may indeed be allowed to 
be dangerous as well to the Commonwealth, as 
the Conſciences of Private Subjects, for Man to 
believe, that upon any Scruple or Doubt ariſing, 
uity of the»Commands, they 
may lawfully refuſe Obedience to them. For 
I it muſt often neceſſarily happen, 
that a Man muſt be reduced to a Neceſſit/ of 
Sinning, if he obeyeth, he muſt ac contrary to 
his * * and contrary to his A/legiance, if 
he doth not. For I think it is on all Hands allow. 
ed, that in Caſes where the Conſcience is doubt- 
ful, it is the beſt Choice a Man can make to 
take that Part, where there will be leaſt danger 
of Sin. But now the danger of Sin is in a much 
nearer View, when upon an uncertain Doubt, a 
Man negle&s his Faith which he hath expreſly 
{worn to obſerve, fince the Commands of our 
Superiours are always attended with a fair Pre- 
umption that they are juſt, and often proceed 
from ſuch Reaſons as private Perſons cannot be 
allowed to be Judges of. And therefore Mr. 
Hobbs ſays a little after in the ſame Bock. 
That that is my own Sin, which when I com- 
mit, I think my own, but that which I think 
js another Mans Sin, I may ſometimes com. 
mit without deriving any Guilt upon my ſelf, 
* for if I am commanded to commit that which 
© muſt be the Sin of him that commanded it, ſo 
© he be my lawful Governour, I do not fin it 
* obey him. Thus an ge [omg ſpeaks the 
Sentiments of bis Maſter that ſends him, and 
therefore if tbere be any thing amiſs in them, it is 
not to be imputed to him that ſpeaks,but to bimthat 
gave the Command. Since an Ambaſſadour is 
under a Neceſſity of Obeying (u). For a Man may 
engage barely for the Execution of an Allion 
commanded by his Prince, the Guilt of which 
ſhall be imputed ſolely to the Perſon who com- 
manded it, and not to him that was the Izſtrument 
in the Execution of it, But then I think it will 
be to take theſe Cautions Fit; 
that the Perſon be commanded barely to Exe- 
cute the Action, that is, only to apply the 


Strength of his Body, to the Performance of the 


— 


— 


Polyb. 1. 6. where he is tranſcrib'd with very little Judgment, by Machiavel Diſc. in Liv. L. 1. c. 2. Vid. R. Cumber- 


10 45 Leg. Nat. c. 5. 5 58. 


0) Tacit, Hiſt, 1. 83. Hi. a. 39. It is one part of the Character of a good Souldier, that he had rather put his Generals 
Commands in Execution, than make any Debates upon them. Cato de Repub. c. 5. and fo far Terentius was in the right. 
Tacit. Ann. 6.We are not to examine whom you prefer, or upon what account Heaven hath given you the ſupream Diſpoſal of 


things, and it is our Glory to way 
1 Plaut. Polit. Arift. Rhetor. 
A - 


1, c. 15. To endeavour to be wiſer than the Laws, is what the beſt Laws take care ta 


(t) Sophoeles, Antigene, Nor could I think your Edicts of ſuch Force, as to oblige me once to violate, the fix d unwritten 


Laws of Heaven. 


(%) Procop. Hiſt. Goth, I. 1. Senec. Tro. The Guilt of a Crime forced upon a Man, recoils back upon the Authors of it. Vid. J. 1. 
D. de his qui infam. not. verb. non juſſu ejus. M. Sener. I. 4. Cuntro. 27. That Woman is not immodeſt that hath been 
corrupted in — a Tyrant, neither is he guilty of Sacriledge, that takes the Offerings of the Gods, and bring; 


them to the Tyrant, or that ſets up his Statue among 
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Images of the Deities. 
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Akon, but many things further, that he neither 


give Occafion or any Pretext, nor make uſe of ul. But it 


2ny excuſe, but undertake it as matter that be- 
long'd wholely to another Perſon, and which 
he had nothing to do with, Secondiy, that he 
ſhould ſhow his unwillingneſs to be employ'd 
in ſuch a piece of Service, and defire earneſtly. 
to be excuſed from it (w).-. AndLaftly,that up- 
on his declining the Action, he be threaten'd with 
preſent Danger of his Lite, or with ſome other 
great Evil, which he is not obliged either in 
Juſtice or Charity, to ſuffer for another Man, 
and which the Perſon that commands him hath 
Power to infli&; and eſpecially if he ſees that 
tho? he refuſeth his Aſſiſtance, the other Man 
will ſuffer the ſame by other Hands. It is ma- 
nifeſtly true indeed, that no Commands of Men, 
that are contrary to the Law. of God, can have 
any binding force, that is, lay any Intrinſick Ne- 
ceſſity of Obedience on the Conſcience, and that 


therefore it can be no Crime to refuſe to obe 
them. But the Buſineſs is, there is a wide Dit- 


fire earneſtly 


noble 


to be abſt l tely at the Command of the Procon 


s molt probable that the Expecta· 
tions of the Advantages they ſhould make by it, 


was what ſet them at work; tho? perhaps it 


might be true too, that the Proconſul threatned 
them, if they refuſed to obey him in it, but yet 
it is very unlikely that he ſhould threa 
them with Death, which it had been otherwiſe 
impſſble for them to have eſcaped (x). And 
in this Caſe, the De/ires, or Entreaties of Su- 
goes muſt not be ſuppoſed to have the ſame 
orce in them 2SNeceſſr or their Commands 0. 
tho* otherwiſe ſometimes it may be true, that 
the Entreaties of Jyrants are mixt with a ſort 
of Neceffty. Neither is the Example of Doeg, 
1 Sam. 22. any Objection againſt my Opinion. 
For I expreſly added, that a Man ought to de- 
to be excuſed as SauPs Guards 
very honourably did. (And thus the Midwives 
did very well, in defeating the barbarous Com. 
mand of Pharoah, tho* it were with an untruth, 
Exod. 1.) But Doeg on the contrary, ſhow'd 
himſelf very ready and willing to put the 
King's Command in Execution; 'tho' we do not 
find that there were any threats added to ir, 
when he had before falſely accuſed innocent 
Perſons, infinuating that they had entered into a 
Secret Conſpiracy with David, againſt the King: 
For it is evident from-52.P/a/.that he had charged 
ſome falſe, Crimes upon them. But however it 
muſt indeed be confeſs d, that there. are ſome 
As, the bare Execution ef which, a Man would 
ſooner die than undertake ; as 1 — a Man 
were commanded by a Tyranical Prince to Mur 
ther. his Parents, or his Children; to he with his 
Mother, or his Daughter, or a Beaſt. Any of 
which Ads a Man of common Bravery would 
much ſooner dye, than be guilty of. And 1 
believe there ate few but will think it was a 
ble Spirit of Conſtancy in thoſe Romans, 
who when they were ſingled out by Hannibal, 
© and were commanded by him to fight with 
* one another, Brothers with Brothers, Fathers 
with theirChildren, and Kinſmen with their near 
Relation, choſe rather to die under Torture, 
* than ſtain one another with the Blood that 
Nature had ſo neatly allyed (2). But neither 
o think it at all lawful, that to fave my own 
ife, I may give my Aſſiſtance to take away a- 
nother Mans. For that would be to make ano- 
thers Life the Price of. my own. . And there are a 
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Command of a Superiour undertake af Aﬀtion, as 
his own, that is repugnant to the Diftates of a 
good Conſcience; is what no Man that hath any 
nſe - Religion \-- 4: 70 0 ery july 
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ther could the ſerret Inſt ruchions of Tiberiu 
cuſe Piſo, from the Guilt of Germanicus 8 Death. 


if he 


ly fince; it he had confe(#t it in t 


was really the Cauſe of it. 


And eſpecial- 
he Senate, he 


muſt nereſſarily have ſhanrd Tiberize, becauſe 
then it muſt have been impoſſible for him to 
have had any Shift left to excuſe himſelf for 


s commanding ſo barbarous an Action: However, 


the Senate had Power very ery Jjuttly, to condemn 


him as the Criminal, 


he did not pretend 


his Prixce's Command for the Fact, but volun- 
tarily undertook to do an Action, which Tiber:- 
ur had not the leaſt Pretence of Juſtice to Com- 


mand; only that he might e 


the E 


to him by a Conſciouſneſs in the Fact GN 


thet de I think that 


from 


14, 15, 16. tho* Chop. 
tion d as the Principal Cane. 


Joab was 


abſolurely free 


the Guilt of Lriab's Murther, 2 Sam. c. 11. 


12. 9. David only is men- 
And it was very 


brave in Pupinian, to refuſe to defend the Mur- 
ther of Gela with that Noble ſaying, that it 
was eaffer to commit a Parricide, than to excuſe 
#. Others tell the ſtory that he refuſed to 
diclas an Oration to the Emprrour, in which he 
would have inveigh'd againſt his Brother, and 


that the Excuſe was, that 70 arcy 
innocent Perſon, would be 4 
tianns in his Life of 
— becauſe he fays Papini 
reſoct, dictate any Oration (cho it doth 
1 have been extraor- 
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for being 4 
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ine, whether à Subject may lawfully bear 
— in an Unjuſt Ware at the — of his 
Prince. Grotizs Leg. 2. Chap. 26. F. is of 
Opinion, that when it maniteſtly appears that 
the War is unjust, is is not lawful for a Subject 
to arm in ſo bad a Cauſe: And that when the 
Caſe is doubtful, he ought to take the ſafeſt 


' fide, which is to fit (till, and not engage him- 


ſelf at all in the War. But indeed, I think, 
we ought to be very cautious how we deter- 


mine in this manner about- ſuch things as 


theſe, for fear we ſhould weaken the Force 
of the Civil Power, and make the Obedience of 
the Subject in a Matter of ſo much Importance, 
depend upon every particular Man's Judgment; 
eſpecially ſince in this Caſe it would be eaſy for 
a Man ro pretend Conſcience only ro diſguiſe 
his Fears and Cowardiſe. Tis true indeed, that 
where a Man is admitted to have a ſnare in the 
Counſels and Debates, and hath a Ryght to give 
his Voice, if he be not obliged by the Determi- 

nation of the reſt without his own Conſent, he 

cannot, with Juſtice, ſo much as undertake the 

Performance of any thing he doubts of only, 
much leſs of any thing manifeſtly anjuſt. And 

this may be of force alſo; if he hath the Choice 
of raking Arms or fitting ſtill : But perhaps, he 
may be commanded fimply to obey. And in 

this Caſe, I am of Opinion, that ir every Na- 
tion, that hath any Senſe of Juſtice or Honour, 

the Debates about the engaging in a War al. 
ways ſuppoſe, that the Cauſe of it is juſt; and 
where they do not, it is to no purpoſe to talk 


Y Heckler in Homer ſaith very well, 


$7. D. ad L. Aquiliam. 5 

| Aere dato couducta cohors, e bellica Miles, 
Dona ſequens, pretioq ; ſuum mutare favorem 
Suetus, & accepto pariter cum munere bello, 
Hunc habuiſſe, dator, pretii, quem juſſerit, boſtem. 


of Conſcience : Ant the Matter that falls chiefly 
under Debate is, whether in regard of certain 
particular Circumſtances it be convenient for 
the Commonwealth to begin a War upon ſuch 
a Pretexr. In this Caſe, the Perſon that is par: 
ticularly intrafted with the Care of the Com 
monwealth, and is entirely acquainted with its 
Strength muſt be preſumed to ſee better what will 
be for the Advantage of the Pablict, than any pfl. 
vate Man can. But ff a Man, admitting the 
Juſtice of the War, ſhould yet doubt whether 
it might not be better RI or forgive the 
Injury done to the Commonwealth, than puniſh 
it with a War; it ſhould be told him, that this 
is by no means 4 ſufficient Reaſon why a Subject 
ſhould tefuſe to obey the Civil Pourr, and pro- 
voke it to uſe its Severity upon him, rhat he 


ſuppoſeth, that the Civil Power doth not ob- 


ſerve a Vertue that relates to another, which 
hath only the Force of an Inperfect Obligation. 
And therefore it is the ſafeſt way for aSubjeR ſim: 
ply to obey, and leave hisSoverergn to anſwer for 
the Zuſtice of the War before God (). But ir 
muſt be obſery'd, that what hath been ſaid, at; 
fects only the Subjects who take Arms at the 
Command of their Sovereign. For a Man that 
voluntarily puts himſelf into the Service of a 
Forreign Prince, ought by all means to be ſure 
of the Zuſtice of the Cauſe he en 
in. And therefore the more ſenſible part of 
the World juſtly condemn Thoſe that ſer theit 
Lives out- to hire without any manner of Con/f 
deration of the Cauſe they fight for (. | 


* EI. olayds derO- Ge oi) re. W 
In Tacitus, Hiſt. 2. it is call'd a publick crime when Son had kill'd his Father in the Fight. Vid.l 2. $ 1, D. de nonal. aft: leg; 
) Guntharus 1 L 7. 2 eg | 


Lured to the Field by. Pay, and hopes of Spoil, 
In ſervile Arms the Mercenaries toil; 
Inconſtant, Falſe and Faithleſs to their T | 
The Cauſe that is moſt gainful ſeems moſt juſt. - ; - 
He that firſt hires, Commands -them to the Wars, 
And thoſe he calls his Enemies are theitz. 


. \ \ 
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. Crap. II. 5 
Of the Power of the Soveraign, over the Lives of the Subject, for 


the Defence of the Commonwealth, 


„T the End Men propoſed to themſelves, 


by entring into Civil Societies, was, to 
provide, as for the Secutity of their Fortunes, ſo 
more eſpecially of their; Lives ; * it was found 
neceſſary to the Preſervation of the Common- 
wealth, that the Soveraign fhould have ſome 
Power over the Lives of his Subjects; and that 
for theſe two Ends, Firſt, ro àvert the Evils 
and Dangers that threaren the Commonwealth, 


and Secondly, to reſtrain Meh fromi tranigrel 
the Laws. From the Firff, the Soueraign hath 


Fowet to hazard the Lives of his Subjekts in De. 
fence of the eee and to aſſert th 
Rights that belong to it; ſince the Buſineſs 0 
ar is to A, ot to be ki/Pd. Nay, fince the 
Art of Fighting is not to be learn'd without Ex- 
perience, it was Plato s. Opinion, de L. L. I. S. 
that the Lives of the Subjects might be expoſed 
to ſome Danger barely for the Attainment of 
the Military. F e (tho? I confeſs I 
am not of his mind). and accordingly he pip: 
poſeth one” the Weapons that ſhould be ue 
1 


es himſelf - | 


un 
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in all Military Exerciſes, ſhould be almoſt the 
ſame with the real and dangerous Ones, and like 
to ſtrike ſome Apprahenſions of Fear into rhe 
Perſons that uſed them; and he afterwards adds 
a Law, If any Man happeneth to be kill'd in theſe 
ſorts of Exerciſes, that the Perſon who kilPd him 
Should be acquitted according to Lau, and be look'd 


upon to be clear. For, ſaith he, the Legiſlator 
ought to conſider, that tho perhaps he may loſe 


ſome few of his Subjects this way, yet that the 
reſt will ſuffer nothing by it; but if there were 
no ſuch thing as Fear in theſe Exerciſes, it would 
be impoſſible almoſt to diſtinguiſh between the Cou- 
rageous, and the Coward, and the want of ſuch a 
Diſtindlion would certainly be of worſe -Conſe- 


quence to the Commonwealth, than the other Evil. 


And ſuch Military Exerciſes are now in uſe in 
Fapan (a). And Demoſthenes mentions an Athe- 
man Law (b), by which if « Man kilPd another 
unwillingly in any Exerciſe, he was not to be ban- 
iſhed. And the Reaſon was, ſaith he, becauſe 
© the Law doth not confider the Event, but 
the Perſon's Intention that did it, which was 
© only to overcome his Adverſary, and not to 
kill him: but if the Man was too weak to 
© bear the Fatigue neceſſary to the Victory, the 
Law thinks him the Cauſe of his own misfor- 
tune. And indeed there is vety good Reaſon 
why the Exerciſe of the Military Duties, thould 
be regulated by a very ſevere Diſcipline, ſince in 
War the Fate of things 222 turns upon a 
very ſmall Neglect. therefore tho the 
Cruil Courts are ſometimes eaſily induced to make 
Allowance for thoſe Paſſions, that have generally 
a violent Influence upon us, yet a Court Mar- 
tial hardly ever affords them any Favour. Thus 
by Military Fudicature, it is Capital to deſert the 

oft you are commanded to, tho perhaps to a. 
void preſentDeath 25 (Tho? ſome have thought 
that the fear of ſhame and ſome ignominious 
Puniſhment, might be the belt tent to pre- 
zent Cowardiſe.) And thus to refuſe to lift in- 
to the Military Service, hath been every where al- 
moſt ſeverely puniſhed( d). Thus there was a Law 
at Sparta, by which it was Death for any Perſon 
to decline to hazard himſelf for his Country , 
and thus the occafion of their Fear was made 
© their Puniſhment, for there being two ſuch Ex- 
© tremities in vain, every Man would ſooner 
venture the loſs of Life among his Enemies, 


© then ſuffer it to be taken away by the Laws in 


his own Country (e). And tho' in many Com. 
monwealths, there are Numbers of Subjects that 
by their Years and Strength of Body, are very 


fit to bear Arms, but have nevertheleſs Immu- 


nities from that Service granted either 
upon a Reſpe& due to their way of Life, or 
upon the particular Indulgence of the Common- 
wealth; yer all ſuch Privileges are to conti · 


nue no longer in force, than the reſt of the Sub 
jets, with the Ales, or Mercenaries, are ſtrong 
enough, and in readineſs to defend the Common. 
wealth. But in Caſes of the laſt Extremiy, e. 
ven theſe Privileges are ſuperſeded ; and they 
that enjoy them muſt Arm,as well as others, in 
the Common Defence. For certainly it is more 
reaſonable that their Privileges thould be laid 
aſide for a time, han that by an unſeaſonable Su- 
= for them, the whole Commonwealth 

ould be ruin d. And therefore at Rome, all 
the Exemptions from Military Service, that were 
allowed to the Elder ſort of People, and the 
Prieſts, always ceaſed upon any ExpeQations of 
a Gallic Invaſion (). But it was a very good 
Inſtitution of Solons or Piſiſtratut, that is men- 
tion'd by Plutarch, in the Life of Solon, That 
ſuch as were diſabled in the Wars ſhould be al. 
lowed Penſions to maintain them out of the Pub 
lic. And indeed if the State of the Common- 
wealth will permit,there isall the Reaſon in the 
World that they ſhould have ſome Con/idera- 
tion made them that are upon bard Duty, while 
others fit ſtill at home, and are not only forced 
to neglett the Concerns of their Families, but to 
undertake a larger ſhare of Service for the Com. 
monwealth, than a great many other Sub- 
jets (g). 4 

H. And here an Enquiry is made, whether, if 
a Man detain d a . — by his Enemy, to ob- 
tain his Freedom, promiſeth hat he wil! never 
for the future bear Arms againſt him, his Com- 
monwealth can afterwards oblige him, contrary 
to his Promiſe, to draw his Sword againſt the 
fame Enemy. Some, I know, will have it, that 
ſuch a Cumpact in it ſelf, is void, becauſe it is con- 
trary to the Duty every Subject owes the Com- 
monwealth : To which, I ſhould not think it ſo 
ſufficient an Anſwer, to ſay that not every thing 
that is contrary to Duty is therefore immediately 
Void and Null; as to deny that it is contrary to 
the Duty a Subject owes to the Commonwealth, 
for him to procure himſelf Liberty, by promi- 
ſing that which is already in the Enemies Pow. 
er. For except the Enemy give the Caprzve his 
Liberty, he can never bear Arms againſt him. 
And therefore the Commonwealth loſeth no- 
thing by ſuch aCompad, for unleſs thecapt ive 
recover his Freedom, he muſt be confidered as 
loſt already. And therefore when the Common- 
wealth receives him again from his Captrorty, it 
is ſuppos d to receive him upon ſuch Terms, as 
leave him Power to keep his Promiſe with his 
Enemy, particularly if he gain'd his Liberty 
purely by his own Intereſt, without any Public 
Aſſiſtance from the Commonwealth. But, can- 
not the Tranſcendental Power of the Sovereign 
reſcind ſuch an Obligation, where the commonSafe- 
ty requires it; as ſuppoſe the Commonwealth be 
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in eminent Danger, except he in particular take 
Arms? In this Caſe, -I think, that fince it is 
next to a Contradiclion for me to be a Subject, 
and yet to beunder an Obligation which muſt 
make me unſerviceable to the Commonwealth 
in the greateſt public Extremities ; and not leſs 
abſurd tor me to imagine it poſſible that I ſhould 
be obliged by a ſimple Compact, not to reſiſt the 
unjuſt Violences of a Perſon that attempts the 
Ruine of my ſelf and all that belongs to me: 
therefore the Force of ſuch a Compat? extends 
to the Offenſrve only, and not the Defenſſve 
Wars; eſpecially if the hazard of the Common 
Safety of the Whole State be like to endanger 
mine too. For to what purpoſe did my Enemy 
grant me my Liberiy, if he intended to tie me 
up ſo that I ſhould have no power left to make 
any oppoſition againſt him, if he ſhould ever after 
deſign any thing againſt my Life and Fortunes. 
And therefore ſuch a Compalt is no Objection a- 
gainſt my taking Arms at my Soverezgn's Com- 
mand in Defence of the Commonwealth. It 
is a Queſtion ſomething like this, Whether 4 
Captrve that hath his Freedom given him by his 
Enemy upon a certain Condition, upon Non: per- 
formance of the Condition, be obliged to return 
to his Captroity * And it is affirmed of Private 
Perſons : But Buſſieras Hiſt. Franc. I. 16. ſpeak- 
ing of King Francis, doubts whether it may of 
Sovereign Princes. I ſhall not determine the 
Controverſie: But I think it would be the ſafeſt 
and wiſeſt way, not to let a Captive Prince have 
his Liberty, before the Conditions are actually 
performed. | 
III. From what hath been ſaid it followeth, 
That tho' the Neceſſities of the Commonwealth 
do not at preſent require any Military Service 
from the Subject, yet that it is a Crime which 
ought to be ſeverely puniſhed, for a Man to 
make himſelf or others unfit for ſuch Service ; 
For tho my other Limbs, as Seneca faith (h), are 
m) own , yet my hands belong to the Public. 
ho* we find frequent Inſtances of this ſort of 
Cwardiſe even among that Martial People the 
Romans. Thus,'we are told, the reaſon why 
Tiberi4 reform'd all the Houſes of Correction in 
lraly, was, becauſe the Keepers of them were 
ſuſpeted, not only to take in Travellers int: 
them, but Perſons that fled to ſuch Holes for fear 
of being impreſt Souldiers (i). Which might 
perhaps be the reaſon why Hadrian afterwards 
luppreſs'd all thoſe Horſes (k). Thus CVertie- 
ns cut off the Fingers of his left Hand, that 
he might be excuſed from ſerving in the Italic 
War: but his Goods were confiſcated for it by 
the Senate, and he himſelf was condemned to 
perpetual Impriſonment. And thus Auguſts 
_ a Roman Knight, and alſo his Goods to 
e for cutting off his two young Sons Thumbs, 
that they might not be forced into the Wats (7). 
And therefore Ammianus Marcellinus ſpeaking 
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of the Diſpoſitions and Manners of the Gaul; 
faith ,” That none of them cver cut off their 
Thumbs as to make themſelves uncapable of Mili. 
tary Duties, ai the Italians had done. And 


therefore there were ſeveral Laws made among 


the Romans, to reltrain ſuch. praQtiſes. * Thus 
Trajan made a Law, That any Perſon that diſ- 
abled his Son, when any Levy teas made for War, 
Jo that he conld not be fit for Military Service, 
ſhould be baniſhed (m.) And the Law enaQted 
by Conſtantine, was, That the Sons of the Vete- 
ran Souldiers that were fit for the Service of the 
Wars ( ſome of which, that Law ſaith, refuſed 
to lift themſelves purely out of Lazineſs, and o- 
thers were ſo cowardly as to maim themſelves on- 
ly to avoid the neceſſity of engaging in that Duty) 
if they were thought uncapable to ſerve in the 
Army, ſhould be employ'd in the moſt mean and 
ſeroile Offices about the Court (n). And there 
are others like this in the fourteenth Book of the 
Codes. He that thinks to earns. bunſelf from 
bearing Arne, by cutting of bis own Fingers, 
ſhall not 5 N what he deſigned to avoid by it, 
but ſhall wit 

undergo the Drudgery of the Ses vice ſince he 
refuſed the Honour of it. And further, Thoſe 
Provincial Subjelte that by ſuch' Prattifes are for- 
ced to make their Levies weaker, ſhall be allowed 
fo much favour as to bring two Maim d Perſons 
for one whole. But the ſevereſt Law is that 


L. 5. c. de re Mil. If there be any Perſon that ob 
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avoid being Impreſt for the „ bath, as be 
thinks, £0 his Body from danger, by cutting. 
off bis Fingers, be ſhall be condemn'd to be burnt, 
and the Maſter that doth not binder him, ſhall in- 
cur a ſevere Penalty. But it is probable that 
this Puniſhment was to be inflicted only on 
Slaves, but the Laws before mention'd, compre- 
hended the Freenen. For it is very well known, 
that the Romans would not at firſt permit their 
Slaves to bear Arms, but in Caſes of the greateſt 
Extremity. Tho? it is manifeſt that This was 
not obſerv'd in the latter End of the Empire 
from L. 16. C. Theodoſ. Tit, eod, where there is 


this Law of the Emperours Arcadius and Hono- 


rius + Againſt the Irruptions of the Enemy we 
command, that not only the Perſons, but their 
Abilities. ſhall be 7 * tho we believe, 
that Freemen may be moved with a more generous 
Concern for their Country, yet by the Authority 
of this Edict, We command the Slaves alſo 10 Li 

themſetoes with dll ſpeed for the War, and if iy 
are found to be fit for the Service, they ſhall be 


rewarded with their Liberty, &c. For that Law 


in the Eleventh Book under the ſame Title which 
is alſo extant in the ſecond Book of the Codes of 
Fuſtinian, ſpeaks of Slaves that were alient ju- 
ris, belong” | erſon that 
offered to ſend them te the ars, ſhould be for- 


ced to 29 2 Libra of Gold into the Treaſury, 
2 


But the Eighth Law in the Theodaſſan Code un- 
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(b) Seneca l. 1. Controv. 
Max. I 6. c. 4. 
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det the ſame Title, doth not ag +4 forbid the 
levying of Slaves for Souldiers, but only com- 
mands that no Slaves ſhould be taken into the 
choice Companies. And iVegetizs complains that 
either by the Favour or Connivance of the Officers 
the new liſted Men all paſsd the Muſter , and 

s for their Maſters Ser- 
vice, were taken to ſerve the Public. But ſome 
will have it, that the [ra/rans and French derive 


their word Poltrones from this cutting off the 


Thumbs: But I am inclin'd to think Menage is 
more in the right (o), in deriving it from the 
Italian word Poltro, which ſignifies one that al- 
_ lyes at home upon his Couch. 

A Man therefore that is obliged to at. 
tend the War, is bound to defend the Poſt his 
Commander appoints him to, tho* perhaps he 
foreſees he mult in all probability looſe his Life 
init. And tho' in the general, all Burthens 
ought to he laid proportionably on the * 

bear- 


ing them, or where that cannot be, or there is 
no neceſſity of it, that they may relieve one 
another by Turns, or elſe excuſe themſelves by 
an Equivalent another way, or elſe appoint eve- 
ry one his ſhare by Lot; yet the Nature of War 
will not permit, that thoſe dangerous Poſts 
be appointed by Lor. And there- 
fore it muſt be left to the Commander to chooſe 
the Perſons he thinks fitteſt, or if there be an 

Number fit, which of them he pleaſeth. Unle 

there be any that will voluntarily undertake the 
danger, as Calpurnius Flaccus did (p), and be- 
fore him Decius Mis (4). And no Man of 
Bravery or Spirit will ever any mag that he is 
commanded upon ſuch Duty, but will rather 
Commend his General's 1 udgment and Conduct 
in it (). And beſides, ſince it is by the Prote- 


Lion of the Commonwealth that we enjoy our 


Lives for a long ſpace of time, which, if we 
had been expoſed in a State of Nature,we ſhould 
ſoon have been deprived of; we muſt not think 
it a ſevere piece of Duty to part with them in 
defence of the Commonwealth, eſpecially fince 
we are ſo many other ways indebted to it. And 
therefore it is not at all ofen that upon an ex- 
traordinary Command of the Commonweal 
and in its greateſt extremities we ſhould ha 
that Life in its Defence, which it doth in ef. 
fe beſtow upon us every day; and eſpecially, 
fince in a State o Nature every Man muſt be 
forced to defend himſelf with his own fingle 
—_ unleſs he will chooſe to die, or be en- 
flaved. But now in Commonwealths it is much 
better to hazard our ſelves with a Number, not 
only becauſe the hopes of Victory are greater, 


my (s), as Micipſa ſent Fugurtha to 


but becauſe, tho 2 Man be kill'd in the fight, 
yet by the protection of the Commonwealth his 
Goods and Fortunes will be preſerv'd for his Re- 
lat ions; which in a State of Nature there could 
be no hopes of. But however, it ought to be 
obſerv'd, that the Deſign of ſuch Commands is 
not, or at leaſt ought not, to be to take away 
the Lives of the Souldiers, direfly : I ſay, ought 
not to be; for we have an Inſtance in David , 
that Generals are ſometimes guilty of ſuch 
Crimes, 2 Sam. 11. 15. and He is therefore 
call'd a Murtherer, c. 12. v. 19. And it is not 


uncommon to expoſe ſuch as are leſs beloved 


where they muſt inevitably be cur off by the Ene- 
umuntia, 
that either his own Valour or the Enemies might 
be fatal to him. But the Deſign of ſuch ſevere 
Commands, ought to be either to avert ſome 
great Evil, or to procure ſome great Good to 
the Commonwealth, and then the Souldiers may 
juſtly be engaged in ſuch hard Parts of Duty; 
tho* it may happen, that they may fall in the 
Enterprize. For the Conditions of a deciſive 
Combat are either &“ your Enemy, or die with 
him : For this is better than to fall alone. And 
therefore I think thoſe Commanders at Sea may 
juſtly be quitted from the Guilt of Se!f-Mur- 
ther, or that upon the expreſs Order of their 
Superiours, or at leaſt upon a preſumption of it, 
from the ſtate of the Engagement, b/ow Them- 
ſelves up with their Ship, rather than be made a 
Prize to the Enemies (t). For let us ſuppole the 
Number of Ships equal on both fides ; when 
One of Ours is taken, the Enemy hath an Advan- 
of two Ships more than We; if ours only 
be loſt, then They have but one more; but it 
both ſink together, the Strength on both fides 
will ſtill be equal. And tis ſcarce poſhble it 
our Ship be blown up, but it muſt une one or 
more of the Enemies with it. For the Greateſt 
danger of being taken, is when the Ships are 
Grappling, fide by fide ; and generally the Ene- 
my muſt ſuffer more than we by ſuch an A; 
for it is evident, They muſt have much the Ad- 
vantage of us wheh they force us to fly to ſo 
deſperate an Expedient. But to blow up only 
to avoid being /wrk, is I think a very ill choice; 
becauſe a Man may — _ = of _ 
ing by ſwimming. It was an old Law amone 
SE That the General ſhould forfeit his 
head, that had the misfortune to ſucceed ill in 
the Fight,tho not through his own Fault, by which 
they defign'd to oblige their Commanders, when- 
ever they engaged an _ to think of no- 
thing but Viclory, or Death.  _ 
* But what i the life of a Subject be de- 


+ Vegetius de Re Militari I. 1.c. 7. 


a Party to diſlodge 


Ct) Lucan. I. 3. | _ 2 
Maxima cura fut. 
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For. l. 2. c. a. (4) Lie. l. 7. c. 34. 
the moſt difficult Enterprizes? It is 

t, to obſerve their Motions, or to force 

with them, &c. 
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a Whoſe greateſt Care 
Was not to be depriv'd of — 


manded 
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manded without the hazard of a Fight , for in- 
ſtance, to appeaſe a powerful Neigbbour, and 
in conſequence to divert ſome of Evil, or per- 
haps prevent the Ruine of the Commonwealth? 

ſuch a Caſe, it muſt be confider'd, what Rea- 
ſons the other hath to demand ſuch a Subject to 
be yielded up to him. For if it be for any Crime 
he harh been guilty of, tho' perhaps there may 
be ſome way, or other, for him to eſcape, 
he ought to be particularly cautious how he ex- 
poſeth rhe Commonwealth to danger any way 
upon his Account. And therefore , though we 
may ſuppoſe that a Man under ſuch Circum- 
ſtances is not obliged to deliver himſelf up to his 
Enemy, yet he is bound to diſpoſe of himſelf fo 
as to bring no Inconveniencies upon them that 
give Reception. And I make no doubt but his 
own Commonwealth may for that Reaſon eject 
him againſt his Conſent : For perhaps it may be 
thought leſs Cruelty, ro do ſo, than to Surren- 
der him up. Bur ſuppoſe the Lives of certain 
Subjetts are demanded for ſome Public Crime of 
which thoſe particular Perſons are wholly Inno- 
cent. Such a kind of Calamity is related to have 
befall'n the State of Athene for the Death of 
Androg eos: In Revenge of which Minos, after 


he had ſubdued the Athenians, demanded of 


them by way of Tribute, ſeven young Men, and 
as many young Women, to be devour'd by the 
Minotaur (u). And in ſuch a caſe, I do not ſee 
how any Subject can refuſe to venture his Lor 
(which is the faireſt way of Decifion berween 
Equals) unleſs there be a Theſes that will vo- 
luntarily undertake ro conquer the Monſter. 
But the difficulty will be greater, if we ſuppoſe 
the Life of an innocent Perſon to be demanded, 
or ſome other Evil threaten'd him as bad as 
Death, and neither upon any Howe Cauſe, or 
private Crime. We have an Inſtance of ſuch a 
Caſe in Libanirs T. 1. Decl. 27. where a Tyrant 
demands a certain beautiful young Man of a 
Neighbouring City, threatning a War if he was 
denied. The City chooſeth ro hazard a War 
rather than deliver him > But when it was 
cloſely befieged by the 2 the Father of 
the you an kills his Son and throws him 
over he Wall ; afterwards when the Siege was 
nis d, he is accuſed of Murther (w.) I ſhall 
not here either accuſe, or defend the Father : 
he might poſſibly make a better Defence for him- 
ſelf than Virginzz did in Livy l. 3. c. 50. how- 
ever, I think it is paſt difpute, that the Com- 
monwealth is not obliged to protect ſuch a Per- 
ſon to its own Ruine: For thus the Common- 
wealth muſt be deſtroy d, and the Innocent Per- 
ſon be far from being ſecured by it. Neither 
can a Man deſire that the whole Commonwealth 
ſhould periſh with him, and upon his Account. 
The only Refuge therefore ſuch an unhappy 
Perfon can take, muſt be to provide for himſelf 
if he can by flight, or by attempting ſome bold 
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and dangerous Erterprize. When all fails, he 
muſt ſubmit to the Misfortune, in whieh it is 
poſſible at leaſt for him to preſerve his Mind in- 
nocent (x ),fince it is utterly unlawtul for 2 Man 
to deſtroy himſelf to avoid ſuch Uſage. And 
the Commonwealth, after it hath defended ſach 
a Perſon to the utmoſt of its power, and endea- 
vour'd as far as poſſible to ſecure his Eſcape 


yet ſome way or other, and all proves to no pur- 


poſe, and imminent Ruine cannot be well other- 
wiſe avoided, may at the laſt forſake him, that 
is, not hinder the Tyrant from raking him: For 
it is a cheap Peace thar can be bought with the 
loſs but of one Subject. But that the Common- 
wealth ſhould deliver him up to the Tyrant, or 
force him to ſurrender himſelf, is, I think, nei- 
ther lawful nor neceſſary. We have an Exam- 
ple of this Nature in Megacles of Meſrana, 
Marſelaer Legat. l. 1. c. 33. and of ſomething 
greater in the Story ofj Sporthias and Bulas, who 
voluntarily ſurrender'd themſelves up to Xerxes 
to ſatisfie him for the Injury the Lacedemontians 
did him in killing his Ambaſſadowurs (y). But 
however the Commonwealth ought to ſet a grea- 
ter Value upon the Lives of the Subjects, than 
to be ſo profuſe of them as to ſquander them 
away upon the fear of any uncertain Nanger, or 
upon proſpe& of any unneceſſary Good; nei- 
ther is any Subject obliged to offer his Lite upon 
any ſuch Occaſions. And therefore the two Bro. 
tbers, the Phileni, did more for their Count 
than could have been deſired of them (Zz). A 
Caiaphas made a ill application of what 
was otherwiſe a good ſaying, John 15. 50. im- 
plying that it was lawful to take away an Iz. 
nocent Perſon's Life, that the Romans might not 
be jealous of any Ii ſurrection among the Fetus, 
— ſo take an Occaſion to bring a War u 
them; eſpecially ſince it would have been eaſie 
to have prevented any ſuch Suſpicions by other 
Meaſures much gentler than that of the Death 
of an innocent Man. And I do not ſee how the 
Action of Darius was excuſable, when he ſacri- 
ficed ſo many Lives to gain Zopyrus Credit a- 
mong the Babylonians (a). | | 
VI But it is alſo frequent neceſſary, that 
for the Rar iſication of public 3 yo of 
the Subjects ſhould be given for Hoſtages. And 
the Civil Power may force the Sbjets to under- 
take this Duty, when they decline to do it vo- 
luntarily. And if an over-powertul Enemy de- 
mand certain particular Subjects for Hoſtages, 
they cannot, I think, refuſe it. But where there 
is any Number of Perſons proper to be given for 
Hoſtages, and it fignifies nothing to the _ 
we make the Compatt with, or our Selves, whi 
of them be given, to take away all occafion of 
Complaint, ir would be beſt to determine the 
Matter by Lot. And if the Hoſtages are to be 
detain'd for any long Time, it is very reaſona- 
ble to relieve the Firſt , by ſending new in their 
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places. And further, the Commonwealth is 
obliged to take care, that the extraordinary Ser- 
vice the Hoſtages undertake, more than the o- 
ther Subjects, ſhall be compenſated ſome other 
way. And here ir may be enquired, whether 
the Lives or only the Liberties of the Hoſtages 
are engaged? And indeed it ſufficiently appears 
by the giving up the Hoſtages, that thus much 
18 duell done and intended: We deliver theſe 
© Perſons into your hands as a part of the Com- 
* monwealth we particularly value, and if we 
© break the Articles of Compact, we leave it en- 
* tirely to your Mercy to do with them what 
* you think fit. Thus the City Liege gave Ho- 
ſages to Charles Duke of Burgundy , upon con- 
dition that if they did ae 4 thing contrary to the A- 
greements,he might freely give himfelf laden 
upon the Hoſtages; tho* the Duke afterwards 
diſmiſs'd them ſafe (b). And therefore fince the 
Breach of ſuch Compacle is a juſt reaſon for levy- 
ing a War againſt the Party that is guilty of it, 
it is manifeſt, that after ſuch breach of Compall, 
and after the War is begun, that the Hoſtages 
themſelves may be look'd upon to be Enemies, 
in the ſame manner, as all the Subjects of that 
Commonwealth, taking in ſuch as were no way 
acceſſory to the Occaſion of the War. And *tis 
certain that the Hoſtages have often ſufter'd, in 
the ſame manner as profeſs'd Enemies. Tho' on 
the other hand there have been ſome, who have 
thought it barbarous and inhumane, to revenge 
the Injuries others have done us, with the dea 
of ſuch innocent and unbappy Perſons. And it 
is certainly falſe to ſay that the Hoſtages are gi- 
ven with an intention that they ſhould ſuftt 
puniſhment for the Compais violated by the 
Commonwealth. For I cannot ſee how the End 
Men ought to propoſe to themſelves from pu- 
niſhing, can poſſibly be obtain'd by the Puniſh- 
ment of an Innocent Hoſtage , who did not pro- 
perly conſent to the Violation of the Compads , 
ut only did not refuſe to ſuffer evil in anothers 
ſtead, which in it ſelf is no Crime. And the 
Hoſtages will notwithſtanding Thzs, be a ſuffi. 
cient Caution, tho* by the Law of Nature they 
cannot properly be puniſhed for anothers De- 
fault: For it is enough that they are in ſuch a 
State as leaves them at any time expoſed to the 
Liberties of War, and that their Security de- 
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pends ſolely upon the pleaſure of an injured 
and angry Enemy. But however, the truth is 
the Commonwealth directly engageth only the 
corporal Liberty, and not the Lives of its H- 
ſtages; becauſe it firmly reſolves, or at lea® 
ought to do fo, to obſerve its Faith, and there 
fore morally ſuppoſerh no ſuch Caſe , where it 
les the other any Liberty over the Life of the 
Mage. And without diſpute, the Common. 
wealth doth a very great injury to the Hoſtages, 
by unjuſtly breaking Compal, and expoſing them 
to the Mercy of the Enemy, or by giving them 
up, only with a deſign to betray him into a 
Security, and ſo to make the greater Advanta- 
ges upon him. But on the other hand, how if 
the Party. that receiveth the —_— ſhould 
take an advantage from thence, either to employ 
them in ſome ſecret Treachery againſt us, or to 
provoke us with open _— threatning Dearh 
to our Hoſtoges, if we reſiſt him? In ſuch a Caſe 
I think it is reaſonable that, if the Injuries are 
ſo great, as to make it more ſupportable, to ha- 
zard the Liver of the innocent Hoſtages, than 
for the Commonwealth to ſuffer them, we may 
very juſtly negle& the conſideration of their 
danger, and make all the ſtrength we can to 
reſiſt the Enemy, And the Commonwealth in 
ſuch a Caſe doth no injury to the Hoſtage, any 
more than it doth, when in a War, it appoints 
ſuch particular Subjeits to certain Poſts in a 
brave Defence of which, They muſt either dye 
or be made Priſoners. And the Hoſtages ought 
to ſubmit to ſuch a fatal and unauoidable miſ- 
fortune, and not be angry and diſſatisfied with 
pan 29 8 it _ not foreſee ſo un- 
expetted a Cale (c). Neither ought we u 
this Account to ſet the leſs — a Goil 
State, fince ſuch Caſes very ſeldom happen in 
it: and in a State of Nature, it is impoſſible 
but ſuch Inconveniencies muſt be very frequent. 
And thus we muſt determine the Caſe that hap- 
pen'd to the . 4 of Urica. Some of the Sub- 
jeQts of which City, Aathocles intercepted, and 
tied them in certain Exgines which he placed in 
the Front of the Battel, that ſo their Fellow. 
Subjects might be under a neceſſity of killing 
them, whenever they reſolv'd to repel the Ene- 


my (d). 
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P 
Of the Power of the Soveraign over the Lives and Fortunes of the 
_ Subject in Criminal Caſes. Ev 


I. T HE Civil Soveraign hath alſo a Power dy Politic may have à potoer to inflict Puniſb. 
: over the Bodies, and Lives, as well as ments on the panicles Members , tho' the 
the Fortunes of the Subjecls, in Criminal Caſes, Members had no ſuch power before themſelves. 
which we uſually call in ſhort « Power of Life And this will be eaſie to account for, fince eve- 
and Death, Ca Right manifeſtly different from ry particular Man obligeth himſelf not only not 
that God hath over his Creatures, P/a/. 90. 4. or to defend the Perſon that is to be puniſhed, but 
that of Men over Beaſts.) And the firſt Con- if need be, to aſſiſt the Soveraign as far as he 
troverſie that ariſerh upon this Subject, is, How is able, againſt him. From all which the Rea- 
ſuch x Power could )by Compact, from particular ſon is evident, why it does not follow, (as ſome 
Men, be 7ransferYd to the Commonwealth? would have it) that whatever the Soveraign 
For ſince Puniſhment is ſomething inflifted a. takes away from the Subjefs by way of puniſh 
gainſt the conſent of the Party puniſhed, and ment, is done by their conſent, becauſe They at 
that which a Man iz/i#s upon himſelf, cannot firſt confented to allow of, and confirm every 
be ſaid to befal him againſt is conſent. It will Action of the Soveraign. Becauſe , lince that 
be ſome difficulty to account, how a Man 'can particular Caſe which gives the Soveraign 2 
have a power to puniſh himſelf, and conſequent- power over the Life of the Swbjef, is left en- 
ly be in a Capacity to transfer it to another, tirely in the power of the Subject himſelf, fo 
For the Severities of a Monaſtic Life, and thoſe that he may for ever prevent it if he pleaſes ; 
pains others ini upon themſelves from a force therefore ſuch a Caſe is never confider'd by par- 
of Ecclefiaſtical Diſcipline, are either no Puniſb. ticular Men as ever like to happen. (© Mr 
ments properly ſpeaking, but are rather applied Hobbs indeed in his Leviathun c. 28. aſſerts, 
by way of Phy/ic, to ſuppreſs their Luſts, or elſe That the Right the Commonwealth has to p- 
are wholly voluntary and impoſed by the ſh, is not grounded on any Conceſſion, or 
Priefts,who give out, and are believ'd that they of rhe Swbjeds, but that the Foundation of the 
receive ſuch a power from God. And therefore Right is built upon that other, which before the 
it makes no alteration in the Nature of the Pu. In{titution of onwealths, every Man had to 
niſhment, that the Stripes are inflifed with their every thing, and to do whatever he thought ne- 
own hands, becauſe the fear of a greater Evi! ceſſary to his own Preſervation. And there- 
that is threaten'd to the Diſobedient , forces fore that That Right was not given, but left to 
them to execute that Rigour upon themſelves : the Commonwealth, which yet fince it has ſuf: - 
35 we ſee Malefactors go to the place of Execu- ' ficient Force at command, it may make uſe of, 
tion, that would be drag'd thither if they re. as it e to the Security of the Subjedl. To 
fus d. And thus it is the Cuſtom in ſome Na- which it may be anſwered, That the Rigbt of 
trons for the condemn'd Criminals to diſpatch Pumſhing is different from the Right of Self- 
themſelves (2.) And therefore as to the matter preſervation - and by the Exerciſe of it upon 
in diſpute, it will be eaſie to conceive, that as the Subject, we can never underſtand how it 
in Natural Bodies, the Mixture and Tempera- might be in a State of Nature, where there is 
ment of ſeveral Simples form a Compound, in no Subjection. Bur I muſt further add, That 
which we often perceive ſuch Qualities as can- the Puniſpments I here ſpeak of, are only ſuch, 
not be found in ahy of the Ingredients that com- as Humane Legiflators arbitrarily preſcribe a- 
poſe the Mixture. So Bodies Politic, that are gainſt Offenders , and are diſtinguiſh'd from 
compounded of a number of Men, may have a thoſe Evzls that are the natural Conſequences of 
Rigbr reſulting from ſuch a Compoſition, which Sin. 5 : 1 
10 One of the particulars was formally poſſeſt II. But in treating of the Right of Puniſb. 
of, which Right, taking its Riſe from the Uni- ing the Subjef?s, I ſhall entirely confine my 
is lodged in the Governours of ſuch Bodies (b). ſelf to that Right which one Man exerciſes over 
Thus tis never pretended, that every Particular another, without any regard to the Methods 
Man hath a popoer to make Laws for himſelf, and Proceedings of os Tos z becauſe that 
and yet when gvery Man fubmits his ill to One, in many Inftances is of a Nature much different 
there comm 2 power to preſcribe Laws to from Human Judicature (9. Io ꝑurſue the Mat- 
Al. After the ſame manner the Head of a Bo. ter therefore to its firſt Head, We muſt be ac- 


—_— Cw. 


Diodaris Siculus 1. 3. c. 5. ſpeaking of the Ethiopians, ſays, One of the Officers is ſent to the Criminal to carry him the 
L — 17 home and kills himſelf. | | nf | 
b) L. 46. D. de acquir. rer. domin. (c) Conf. Hobbes de Cive c. 2. S 19. oh” 

) And this plutarch ſeems in ſome meaſure to be ſenſible of, L. de Sera Num. vindict. A Man can hardly conceive any 
mung of God with better afſurance, than that he is one that exactiy knows the proper time tor the Cure of Vice, that Pu- 
vſhment is the uſual Remedy he applies to every Sin, which he does not always diſtribute in the Game proportion in all, or at 
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2 that in the General in almoſt every 
in, but eſpecially in ſuch as bear a Relgtion to 
another Perſon. There are Two Things con/ide- 
rable, Firſt the Defe# or Deviation from the 
Law. Secondly the Harm another Perſon ſuſtains 
either Direlliy or Indirelliy by it. Without dif- 
pute therefore, every Man is obliged by the Lato 
of Nature to make Satisfaclion for the Harm 
another ſuffers on his Account, and in Caſe it 
proceeded from Malicious Deſign, to give Cqu- 
tion for his good Behaviour for the furure. But 
there is a Difference indeed between the Cau- 
tion, that is to be given by ſuch as live in a 
Liberty of Nature, and them that are Subjes 
of a Ee nets, The Law of Nature ſeems 
to oblige the E:rſt, to give no other Caution, 
than that after a Man hath expreſs'd a Concern 
for what he has done, and voluntarily offer'd to 
compenſate the Damage, he ſhould either by a 
ſimple Aſſervation, or at fartheſt by Oath, oblige 
himſelf to forbear the like Injuries for the fu- 
ture. And the Reaſon is, becauſe a Voluntary 
Submiſſion is a ſufficient Evidence of an Altera- 
tion of Mind, and that his Re/0/4t:0z to abſtain 


from Violence for the future is fix'd and ſin- 


cere. And therefore if the Injured Party refu- 
ſes to accept of ſuch an Accommodation, and is 
either ſo Diffident, or Perverſe as to endeavour 
to force him to Articles of a larger Extent, ſince 
the Other is not obliged. by the Law of Nature 
to comply ſo far, the Blame of the the Breach of 
Peace muſt lie on his Side, and the other may 
Juſtly reſiſt him. And in ſuch Circumſtances 
the Juſtice of the War muſt be determined for 
Him that offer d the rand the Injuftice will 
lie on his fiide that receiy'd it. But when a Man 
will give no Satigfaction, unleſs he is forced to 
it, ſince that ſufficiently diſcovers the Obſtinacy 
of his 11! Temper, and no Terms of Compoſition 
will be accepted, unleſs the Party Injured has 
_ ſtrength enough. to overpower the Ixſurious, it 

— left to the Pleaſure of the Congueror, 
to inſiſt upon what Propoſitions he thinks bid 
faireſt to ſecure his future Quiet. And when 
tis come to This, the Conqueror has the Liberty, 
not only to yy him, to deme/iſh, and take 
Poſſethon of Fort:fied Places, to condemn him to 
us 15g Impriſonment, and the like; but may 
inflict Death itſelf upon Him, if He can be ſut- 
ficiently aſſured, that if ever the Party recovers 
his Liberty, he will renew his Outrages, and there 
be no other more effectual way to prevent it. 
But then, as this Caution is demanded rather in 
a way of War, then Pumſhment, properly ſo 
call'd, (Tho' *tis uſual with ſome, to call all 
manner of Evi/s, whether ſuch as are the natu- 
ral Conſequents of Sin, or thoſe that are inflict. 
ed in a Liberty of Nature for Injuries commit- 
red, by the Name of Puniſhments, in a more 
looſe enſe of the Word) ſo it cannot properly be 
ſaid that a Man is obliged to ſtand to it. Be- 
cauſe it ſuppoſes, and implies a ſort of hemiſb 
and Stain upon the Mind, and a Sin againſt the 
Law of Nature, in the Perſon *tis extorred from, 
vis. his refuſing to give a voluntary Satisfattr- 
on, and a violent Defence of his Fault. And 


beſides, fince the Evils that are the Fed, 
Incidents of War, cannot properly be ell 3 
Kade as will ſufficently appear from what 
follows, it is manifeſt that Humane Puni/ſhments 
in a _/trit7 ſenſe, or ſuch as are derived from 
Humane Authority, cannot affect them that Hye 
in a Liberty , Nature, tho' it cannot be de- 
nied, but that they too are Subject to thoſe E. 
_ which flow by a Natural Connexion from 
FFT 
III. But in Cmmontvealiuhs, if a Man ſuffer 
any Harm or Damage, it is not only recovered 
with greater eaſe, than in a State of Nature, by 
a War that muſt be ſupported by, his own ſingle 
Strength, but there is before hand as, much care 
taken as the Nature of Humane Affairs will permit, 
to prevent any Injuries or, Harm that may be 
offer d the Subjelt, by awarding Puniſhments to 
be inflicted by Public Zuftice on all Offenders a. 
gainſt the Law. For ſince Our 1Vi/ls and Incli- 
nations are ſo eaſily Byaſs d either way, it was 
certainly the moſt effectual expedient that could 
have been pitch'd upon, to ditett or reſtrain them, 
5 = in our View, the dread of ſome preſent 
vil. | 
IV. Puniſhment in general may be thus de 


4 


fin d; it is an Evil of Suffering, inflicled for an 


Evil of Doing, Or, it is an uneaſy Evil inflifted 


by Authority, in a compulſive Way, upon view of 
antecedent Tranſgreſſion. For tho* tis com- 
mon to enjoyn ſeveral ſorts of Drudgerics in 
lieu of Puniſhment ; as ſuppoſe a Man be con- 
demn'd to the Minet, to the Gallies, to the 
Work-Houſe , to raiſe a Fortification, to cleanie 
the Common: Sewers, or the like, yet theſe are to 

be look'd upon only, as they are hardſhips, and 
ſervile, laborious Employments, and cauſean an 
eaſineſs in the Perſon that is forced to ſubmit to 
them; and therefore may be reduced to Suffer- 
inge. And becauſe we lay that Puniſhments is 

inflifled upon view of Antecedent Tranſgreſſion, 

it follows from thence, that none of thoſe Incon- 
veniences a Man ſuffers by an inſeclious Di- 
ſtemper, by an infirm or maim'd Body, or any 
other wncleaneſs, can properly be call'd Pun- 
iſhments. Several of this Nature are mention'd 
in the Zew/h Law, as when the Lepers are com- 
manded to be ſeparated from the reſt of the Peo- 
ple, and ſuch as were Maim d or Blemiſb d in any 
Limb, were to be excluded the Prieſthood, and 

the like. Which are no more Puniſbmenta, than 

it is for a Stranger, or a Man of the meaneſt 
Quality to be made uncapable of certain Offices 

in the Commonwealth, or then it is for a Man 
to be in pain at the ſetting a broken Leg. Tho 

ſometimes ſuch Misfortunes are improperly 
call'd Puniſoments, by a Reſemblance they bear 
to the Real. As we ſay in common Diſcourſe 
of Perſons extreamly infirm, or miſerably de- 
form'd, that their Life is a Puniſhment to them. 
And from hence it alſo follows, that Imprifor- 
ment, the deſign of which is only the ſafe Cuſto- 
dy of the Party accuſed, is not properly Pun 
110 — no N faq 4 ſuppos d Very 
juſtiy puniſhed , ore he. be pudicrally . 
rd therefore whatſoever hurt a Man __ by 
Eds 
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Bonds or Reſtraæint, before his Cauſe be heard, and 
he be declar'd Guilty, more than is neceſſary to 
ſecure his Perſon, is againſt the Law of Nature, 
and therefore ought to have Sat icfaclion, or at 
leaſt ſome A/lowance made for it in the ſubſe- 
_ Puniſhment (e). I add, Infliffed by Au- 
thority, to diſtinguiſh Paniſbment from thoſe 
Evils a Man ſuffers, either by the Fare of War; 
particular Qwarrels and Animaſities, or by pri. 
vate Malice. And therefore, there is no real 
Diſgrace in /oo/ing an Ear, ſuffering the Baſtina- 
do, or the like, but only in the Cauſe of it. 
Tis Seldens Opinion indeed (), That the 
Slaughter and Spoils commuted in War are a ſort 
of Piniſhments. Which may be true enough 
in this Senſe, that a juſt War, begun * Juſt 
Provocations, and the Calamities the Injartozs 
Party futters by it, may be look'd upon as Na- 
tural! Puniſhments, and that a Religious Leader 
ſhould endeavour to reduce the Outrages of 
War to the ſame Calmneſs and Temper, as the 
Gil Court obſerves in inflicting Pumſhments ; 
bur 'tis Evident, there are other Diſtinctions be- 


tween the Evils of War and Punſhmemns, ſince 


as Tacitus obſerves, in time of Peace the Cauſe 
and Merits of the Perſon are always regarded, but 
in War the Sword makes no difference between 
the Criminal and the Innocent. Neither does the 
vil Court look upon thoſe Evils to be Puniſb. 
ments that are the Natural Conſequents of Sin ; 
as when a Man ſuffers in his Hea/th upon 
Commiſſion of any unlawful Ac, or upon an 
Aſſault made upon another, is with B/ows re- 
mt himſelf; fer theſe are Ev/s that are not 


i&ed by the Authority of the Civil Sovereign. 


And therefore if a Man by ill Courſes 3 
to weakens his Conſtitution or impair his Eſtate, 
or to loſe the good Opinion of his Friends, that 
otherwiſe he might poſſibly have expected Fa- 
vours from, this does not make him any thing 
the leſs liable to Puniſhment. Ind laſtly, it 
was neceſſary to ſubjoin, that the Penaliy was 
to be inflifted in a way of 22 or by force. 
Becauſe otherwiſe it would be impoſſible to ar- 
- tain the End deſign'd by Puniſbing, which is 
to deter Men from Offending by the Severity 


of the Puniſhment. And therefore ſome have 


been againſt. the allowing Cr:mnals the Choice 
of their Puniſhment ;. becauſe as the Declaimer 
fays (g), * It might ſeem to give Countenance 
to Vice; and becauſe it would take off thoſe 
Fears that are generally the ſttongeſt Guard 
© upon Mens Innotence, to allow the Delinquents 
© to ſuffer what way they pleas d. For, as be 
« on, a Man that is allowed the Liberty 
8 — hand to _—_ himſelt to an obſtinate 
© reſolute temper of Mind, may defie all our 
* Racks and Tortures. "Tis a great miſtake to 
© meaſure the Severity of the Paniſpment by 
© the Frigbtfulntſe of the Name, for there can 


ata. _—_—— kn 
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be no Puniſhment but that which a Man ſuf- 
fers unwillingly and with regret. And there 
can be no pain but that which our own im. 
© patience ou vs. Tis our fears only that 
* make cruelty it ſelf look terrible. How: can 
* wecallthat a Puniſhment which Men will 
meet half way, and which they are ready to 
demand. Condemned Ciminals ſhould be 
drag 'd to Execution, and not left to go as they 


© pleas'd: . But after all, ſuch a Choice does not 


always make the Puniſhment involuntary, but 
only perhaps mitigates the Degree, or alters the 
Manner of it; ſo that ſtill the Puniſbment, what. 
ever it be, that at laſt determines the choice, is cer · 
tainly involuntary, and the effect of force (5) 


And therefore it may be further inſerted that ic 


is an improper Expreſſion to ſay, ad Panem tene. 


ri, a Man is oblg'd to be puniſhed, or that ſuch 


a one, Pænam _ deberi, is a Puniſhment 
in Debt ,.. becauſe Puniſhment ſignifies harm in- 
fHicted againſt a Mans conſent, and implies an 4- 
verſion of the Will to it. But now it is always 
ſuppoſed, that what we are properly obliged ro, 
we ought to be ready and willing to perform: 
And therefore the reaſon is pl: 
inſtance, in working upon a Fortzfication, a Ser- 
pant at the command of his Maſter, without any 
patricular wages, and a Malefafor condemn'd to 
that Labour, may both be employed in the ſame 
Service, and the Work. be a Puniſhment to one, 
and not the other; beauſe the Servant undertakes 
it upon the Obligations he is under to his Ma- 
fer, and is therefore ſuppoſed. to do it volunta- 
rily; but it is impoſed upon the other as a 
Task, which he cannot ſubmit to, but with Un- 
willingneſs and Reluctance (i). And when we 


are told that in ſome Countries, as particularly 


in Japan, the condemn'd Criminals rip up them 
ſelves, and are their own Executioners, we ate 
not to look upon that as a voluntary Action, any 
more than that with us, they uſually walk to the 
place of Execution; or than that in Spain the 
Executioner ſuffers his Priſoner to be unbound, 
and only commands him to follow him; or when 


(as it was the old Cuſtom in Lithu4xia) the Ma- 


lefattors are forced to ze? their own Gibbets, 
and hang themſel ves. For theſe can never be 
{uppoſed to be properly the Adios. of the Cri- 
mnals themſelves, but are only Compliances they 


ſubmit to in 3 of avoiding greater Evi/s that 


might be the of their refuſal. Thus 
Gracchus in Livy (Y, made ſome of his Soul- 
diers, that had not behaved themſelves with the 
ſame bravery as the reſt of his Army, take an 
Oath, that they would not cut nor drink in any 
Pofture but ſtanding, as long as they ſtould be in 


the Service. For as they could not refuſe te 
Oath, ſo they thought they ought rather to bear 


the diſgrace than be perjured.But further, neither 
can a Man properly be ſaid to be puniſhed, that 


— —— 


6 De I. N & G. 1. 4 c. 11. 
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b O Adult Perla 1 a 


Senec. I. 4. Controv. 24. Impriſonment was no Puniſhment to me, I came thither of my own Accotd.: Arrian. eps. 
L I. C12. Wherever a Man is detain d againſt his Will that place is his Priſon. Add. Charron de Ia Lageſſe. J. I. c. 39. fl. 9. 


(i) vid. I. 22. D. de his qui Infam. not. 
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is bound for another, and isafterwards forced to 
pay the Bond. For the other Man's Miſdemeanour 
is only the bare occaſion of his ſuſtaining that 
— but the Obligation which he voluntarily 
took upon himſelf, is the proper and immediate 
Cauſe of it. Moreover,from what has been ſaid 
it follows; That, as a Man is not obliged to in- 
torm againſt himſelf, that the Penally the Law 
appoints may be put in Execution upon him, af. 
ter he has made Sarzsfattion tor the Damage or 
Harm he has done; ſo for the ſame Reaſon he 
may lawfully endeavour to eſcape from 17, ei. 
ther by denying the matter, concealing himſelf, 
or Aying, without the violation of any Obligation 
whatever (/). 
Becler indeed in his Preſace before Grotius 
writes very obſcurely upon this matter, p. 9. 
* The Merits of Humane Puniſhments , ſays he, 
belong to the Law of Nature, both as it is a 
Lato, and as it is natural, If it be a Law, it 
* produces an Obligation; but there can be no 
* Obligation, neither can it be conceived how 
* there ſhould be, without ſome Penalty attend- 
ing the Violation of the Law. *Tis without 
diſpute, that ſuch as Tranſgreſs the Law of Na- 
ture muſt expect to be puniſhed, becauſe Puniſb- 
ments are unavoidably annext to every Lato; 
and it is not in the leaſt repugnant to Nature, 
that a Man that does Evil, ſhould ſuffer Evil. 
But it would be falſe Reaſoning to infer, that be- 
cauſe the Lam produces an Obligation, therefore 
every Man that breaks it, is ob/zged voluntarily 
to deliver himſelf up to be puniſbed by the Civil 
Sword. Mr. Hobbs in his Book de Cive 14. H 7. 
lays very well, That the Second Part of the 
Law, which is call'd the penal, is Mandatory 
and ſpeaks only ro the Public Miniſters. There 
is no particular C/auſe in the Lam, that commands 
the Ciminal to go voluntary to the Place of Ex- 
ecution; but there is a particular Ijunction to 
the Magiſtrate, to take care that Malefallors be 
executed. And therefore the Delinguent is not 
in fault, it he be not put to death, but the blame 
lyes wholly upon the Magiſtrate, that negleQs 
a Matter of ſuch Concern and Importance to the 
Commonwealth. Socrates when Cr:to perſwa- 
ded him to make his Eſcape out of Priſon, told 
him (n), that That would be to break the Laws 
of his Country , which every good Subje was 
bound to obey ; that every Man ought to yield to 
the Sentence the Government paſſes upon bim; 
and not return the Injury upon the State, or pre- 


tend to ſhow how it has been unjuſt. But theſe 


are only great Sayings, which perhaps in ſome 
particular — as a Perſon — brave 
and innocent, might reſolve to punſue; but can 
be of no force (as I can ſee) againſt any thing 
I have here aſſerted. And therefore we may 
further conclude, That as no Man is bound to 
Accuſe himſelf in the Cv Court, or to make 


any voluntary Confeſſian ot his Crime, fo it is 
unjuſt in Ciminal Caſes to put the Priſoner to 
declare his Innocence upon Oath : Tho' this Cu- 
{tom was uſual at Arhens (n), and the Thing re- 
ally look'd very dreadful , the Parry being ob- 
liged at a Solemn Sacrifice of a Boar, a Bull, and 
a Ram, to imprecale, as the Form runs, Deſtru. 
fion to bimſelf, bis race and family. And hence 
Mr. Hobbs inters de Cive c.. 15. that the An- 
* ſwers which are forced from a Man jn Torture, 
© are no Evidence to the Fa; but only helps to 
find out the Truth. So that a Man has a right 
to give a true or falſe Anſwer, or if he pleaſe, 
© not to anſwer at all. (o) Tis an odd Story we 
have in Cre/ia's Account of the Indies; he ſays, 
There is a Spring in Ladia, the Water of which, 
© as ſoon as it is drawn, turns into a Curd like 
© that of Cheeſe, and that it a Man infuſe a 
© yery little 22 of this in Water and drink 
it, upon a diſtraclion that follows the ſame day, 
© he certainly diſcovers every thing he has been 
concern d in. And he tells us that the King 
* takes the advantage of this IV te, when he 
would make a full Diſcovery, whether the 
© Party accuſed is really guilty of the Crimes he 
© is charged with, or no; and it a Man diſco- 
vers himſelf to be guilty of what he is indiQ- 
ed upon, he is forced to be his own Executioner, 
© but if his own Conſcience proves nothing againſt 
him, he is immediately acquizzed. But it ſhould 
be carefully obſerv'd, that generally in all Laws 
the depoſitrve part, or that which contains the 
matter of the Law, and the Comminatory, or that 
which comprehends the Peza/ Sanclion, are ex- 

reſs d by two 2 forms of words, as thus, 

ou ſhall not do this, and, He that does jo ſha! 


- ſuffer the Penalty. In ſome the latter part ſeems 


to be no more than the Condition ot the fore- 
going Prohibition, thus, Jou ſhall not do ſo and 
ſo, except you pay ſo much by way of Mule. And 
in Laws of this nature, that which looks like a 
Penal Sandlion, is in reality no more than a Tax, 
ſince it is left to the diſcretion of the Subjeds, 

whether they will pay the Morey the Law de- 
mands, or forbear ſuch a particular Af. Ard 
this is generally the method obſerved in Sumpru- 
ary Laws, the deſign of which is commonly 40. 
ternative, either to induce the Subject to a Frugal 
way of Life, or to enrich the Treaſury. For to 
allow of any Price of Privilege or Exemption 
from the Law of Nature is abſolutely unlawtul. 
But the common deſign of other Lats is only to 
diſpoſe Men to — by the fear of Puniſp- 

nent. And therefore he knew nothing of the 
true nature of Paniſbent, that ask'd the Magi 
ſtrate what was the Ene for ſtriking a blow on 
the Face, and thereupon threw down the Mone), 
and ſtrate the Magiſtrate himſelf. For the 
Laws that are made to repreſs Izjaries, were 
never intended to allow of Di/penſarions to com- 
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(1) Quintil. Declam. 313. All Confeſſion is of ſuch a nature, that a Man would be thoug 


— 


ht Mad that were guilty of it. 


1d. Declan. 328. Neither is there any Man ſo deſperate, or that hath little love for himſelf, that doth not commit his 


Crimes with a deſign to deny them. m) Plato, Cri 


)- Demoſt hen. contra Ariſtocrat. 


(e) Vide L. I. $ 23. D. de Qaſtionib. Lis 24. Charron de la Sagaſſe, L. nc 37. n. 8. Montaigne Efſayes l. a. c. 3. 
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mit-Injaries upon the payment of a Sum of 
Money. And therefore it is evident, that thoſe 
Laws only, where the prohib:tion is alterharive 
or conditional, excuſe a Man from the Offence, 
that has paid his MIA, or is in a "readineſs to 
pay ir, which he is likewiſe obliged to do upon 
Demand. But no Laws, where the Inter; that 
is laid upon any thing, is ab/o/ute; I add, that 
there ought to be no ſuch Laws as are the pure 
ly penal, or ſuch as propoſe no other End, but 
to make Advantage by the Fine. Some indeed 
call ſuch a Law parc Penal , that barely an. 
nexes a Penalty to a plain Order, and neither ex- 
prefly commands or forbids any thing: and 
This they produce for an Inſtance, A Citizen 
that is elected Mayor of a Town, and refuſes the 
Office, ſhall be fined and hundred pounds to the 
Public. But indeed *ris my Opinion, that This 
and all other Statutes of the like nature, imply 
ſome ſuch Precept as this No Man, when he 15 
lawfully Eleffed, ſhall refuſe to affiſt the Common: 
wealth , ſo that, That before, ſeems to be a penal 
Clauſe annex'd to This (p). 1 eee 

V. But further; Since we look upon a Judge 
to be juſt, when he inflicts Puniſhments agree 
ably to the demerit of the Offender, and ſince Fu- 
ſtice is ſaid to be adminiſtred, whenever the Pe- 
nalties are duly alotted, it has from hence been 
diſputed — the Philoſophers, what Branch 
of Fuſtice the Impoſition of Pumſhments belongs 
to, whether to the Commutative.or Diſtributive , 
or as Grotius changes the Terms, to the 1 
tive or Attributive. They that refer the Infli- 
con of Puniſpments to Diſtributiue Fuſtice give 
us theſe Reaſons for it, that in the Diſtribution 
of ' Puniſhments as well as Goods, there is a pro- 


vicar woe regard had to the greater or leſs de- 
ert 


of the Perſons. And beſides, according to 
their Opinion, Diftributive Fuſtice is concern'd 
in all thoſe Things which the Whole applies to 
the Parts, or the Commonwealth to particular 
Subjefs, and it is evident that the Common- 
wealth inflicts the Pan;/hments on particular 
Subjefts. But it may be replied, Thar ir is a 
Miſtake to ſuppoſe that Diſtributive Juſlice 


takes place, as often as there is an Equality to 


be made between more than Iwo Ierms, or 
whenever any thing is to be divided proportion. 
ably between more than One. For in a Partner. 
ſhip. the Dividends of the Profit are ſhared among 
every one of the Members, according to their 
different 8 and yet in this Cuntract, 
the Dividend of the Profit becomes due a quite 
different way from that of the Rewerds and Pu- 
niſbments. For I think it is manifeſt; that Pu. 
niſhments are not conſequent upon force of Com. 
paf?, and that no Man, when he ſubmits himſelf 
t6Government, makes any particular Agreement 
to be puniſhed for the Crimes he may commit. 
and therefore the Impoſition” of Puniſhments 
does not any way agree fvith the deſcription.of 
Diftriburive Zuftice which I gave before. But 
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further; It is only by Conſequence! and purely 
Accidental, that 0 rec au : 1 __ 
niſbed with pou rigor, and the leſs with pro- 
Portionable Severity, hot that it was primarih 
and in it elf intended. For there is no neceſſi. 
ty, that in atoarding Puniſhment to any particu- 
lar Crime; the Magiſtrate ſhould make 'a Com- 
pariſon between that Offence, and ſorne other, 
and ſo proport:0n the meaſure of tlie Paniſpment 
for both, according to their different degrees of 
Malignity : But every Ctime has, as it were, a 
ſeparate Puniſhment alotted to it with more or 
leſs Severity, as the Pablie Benefit requires it; 
tho? ir uſually happens, that the Puni/hment is 
either increas d, ox aleviated according to the 
different degrees of the Tranſgreſſion. 
Some of them that reduce Puniſhment under, 
Commutatiue Fuſtice, conſider the matter in ſuch 
away, as if Paniſtmem were ſomething affign'd 
to the We wy; in the fame manner as is uſu- 
al in Contratts. ' A Miſtake they were led into 
upon a common Expreſſion, That Puriſhment 18 
the due of every Offender , which is manifeſtly 
an improper way of ſpeaking. Fot a Man that 
has any thing due to him, has a Right over the 
Debtor to oblige him to the Payment of it. Bur 
I think there will be no Body ſo abſurd , as to 
ſay, that the Delinquent las a right to challenge 
his Puniſhment of the Magiſtrate. And there- 
fore the meaning of that Say:ng is this, That the 
Magiſtrate morn nam puniſh a Oiminal as the 
Law directs. Grotius l. 2. c. 20. f 2. ſays, That 
the Diſtribution of Puniſhmerts does original 

* and principally belong to Expletiue Faſtice for 
this reaſon, becauſe no Body can puniſh ano- 
* thier lawfully, unleſs he has a Right to do it, 
* which Right ariſeth from the others Crime. 
But he was impos'd upon by the doubtful mean - 
ing of the word Right. For there is very wide 
di ce between a Right to do a thing, and a 
Right to reterve ſomething from another, The 
Meaning of the former Night is this, I have a 
Power to exerciſe this particular AM, and no 
Body ought to hinder me in it : the ſenſe of the 
Latter is thus, I have a' Right to recerve ſome- 
thing from another, and he at the ſame time is 
under an ob/ipation to let me have it. Now 
when the Diſcourſe relates to Expletive Fuſtice, 
the word Right is not to be taken in the former 
fignificati®h, but in the /atfer. - And this Right 
is fix d in him that receives the Thing, and not 
in hun that beſtotues it: As fot inſtance { When 
I pay a Servant his Wages, I am engaged in an 
AR of Expletive Juſtice, not becauſe I have a 
Right to pay him his Wages, but becauſe lie has 
a Right to demand it of me. Thus, I think I 
may ſafely fay I have a Right to command my 
Servaiit-to' rake off my Shoes; but certainly 
*rwould be ſtrangely impertinent to inter from 
thence, that therefore to command him thar 
Seruice was an Ai of Fuſtice. And it is an Ar- 
gument much of the ſame nature, to ſay, that 
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xcauſe Puniſhment cannot lawtully be :nflifed 
ut by a Perſon that has authority to do it, there · 
fore Puniſbing is a branch of Expletiue Fu 
ſtice. Another Argument: produced by Gratius, 
is this, That in Crimes and Penalties there is 
* ſomething that much reſembles the nature of 
© Comtradls , For as the Seller of any Commodity, 
* is ſuppoſed to have ob/iged himſelf io every 
© thing that is natural to the ſale, tho, he men- 
tion nothing particularly; ſo every Delinquent 
* ſeems 1 to oblige himſelf to be uniſb- 
© ed; for every Man's Reaſon tells him, that it 
is abſolutely neceſſary that vey groes Crime 
* ſhould be puziſbablez, and therefore 
© that chooſes to tranſgreſs, direllly and de/tbe- 
* rately, may by conſequence be 1aid to canſent 
© to be * And therefore in Scripture we 
find that Si is frequently call'd by che name 
* of a Debt, which we ate as much obliged to 
© diſcharge, as They are that are under Bond to 
their Creditors (q.) To which I anſwer, That 
thus much is certain, that if a Man knows the 
Penalty the Law appoints far ſuch a particular 
Gans and yet is wiful/y guilty of it, he can 
have no reaſon to complain of Anju Uſage, or 
to think himſelf bardly dealt with when he is 
dragg'd to puniſhment. But it cannot from hence 
be inter d, that a Man gives a direct and imme- 
diatc oy 7 to his own puniſhment ;, or rather, 
that be has ob/iged himſelf by his own Conſent 
ro ſuffer it. Since no Man is ever guilty of a 
Crime, but he has ſome hopes, either by con- 
cealing himſelf, or ſome my or other to ſecure 
himſelt from Fuſtice (7). Vaſguius indeed ) 
attempts to prove, that Cininali ate obliged by 
their own conſent to ſufter puniſhment , becauſe 
the Penal Laws, as well as others, are made b 
the conſent of the Subject; or at furtheſt,becau 
the Legiſlative Power is derived originally from 
the conſent and agreement of the _ Bur 
I think there is little or no force in the Argu- 
ment: For, as I have proved e//ewhere, Laws 
are not Compaits or Agreements. And 1 think 
there is no Abſurdity in the thing, that I ſhould 
give my Conſent to the Eſtabliſhment of a Power, 
which may perhaps afterwards exerciſe certain 
As upon me whether I will my ſelf, or no. 
Only, I can pretend no reaſon of 
I do afterwards feel its ſeverity, becauſe I con- 
ſented ro ſuch a Power. But Sin is compared 
to a Debt, not becauſe a Man is obliged to con- 
ſent to his own n but becauſe the Le- 
giſlator has the lame Right to challenge the Pe- 
nalty of the Delinguent, às a Creditor has to de- 
mand the Money lent to the Debtor; and becauſe 
the Body and Goods of the Offender are no leſs 


liable to the Magiſtrate on a criminal. account, ral. 


than the Goods of the Debtor are to the Creditor 


1 


a Man 


plaint, if 


in Caſes of Debt. lIn-the,Elements of the Roman 
Law, Obligations are divided into ſuch as ariſe 
from Can/ent and ſuch as are the reſult of Tranſ- 
greſfon; but it ſhould be obſerv d, that from 
Tranſgre/fion there ariſes an Obligation, only to 
make Satisfaction for the harm that is done, but 
not to ſuffer the puniſbment : And that Obliga- 
tian it ſelf is not properly founded upon a Man's 
conſent to the Penalty : but that neceſſiy of Re- 
Hitut ion, which upon a Settlement of Property, 
evidently flows from the Law of N'oarure. Thus 
Ariſlatle diſtinguiſhes Conrrafts into the Volun- 
tary , and the Invaluntary. But his meaning 
may be thus explain'd ; That as in Conrrads 4 
pas. there is a Return made of Equal for E. 
qual, ſo in Criminal Caſes, the Satisfattion ought 
to be an Eguivalent to the Damage. But the 
reaſon why he calls the ob/gation to make /ari/- 
faction, an Involuntary Contra, is, becauſe, for 
example, in Cafes of Debt, it depends upon the 
Creduor's pleaſure whether the Deb/cr ſhall 1e. 
ceive the Maney or no: But, for example, the 
obligation a Thief is under, to reſtore me what 
he has robb'd me of, or the value of it, bears 
no manner of relation to any ct of mine, 
but he brings it upon himſelt much againſt my 
will. For tis certain, I had rather he ſhould 
have left me in quiet poſſelſiun of what was my 
own, than have given me the trouble of bring- 
ing an Aion of Theft againſt him, eſpecially 
where there is no hopes of cecovering more than 
barely the prencipal by it. But it may be further 
conſidered, that generally every Right has an Obi. 
gation that anſwets it in enotber Perſon, And 
therefore upon common of the Criminal Action, 
the Party that is injured, has a 7ight ro demand 
Reparation for his /oſs, or the harm he has ſaf- 
fered; and the Injuriows is under obligations to 
make him ati gſaction; and This is the matter 
which Expietrve Fuſtice relates to. But as the 
Criminal Action is a Deviation from the Law, 
the Governours of the Commonwealth have poto- 
er to puuiſh as they think neceſſary; but the 
Delinquent is under no obligat ion to offer himſelf 
voluntarily to be puniſhed. For which reaſon 
the Ixſlidlion of Puniſhments cannot fall under 
Expletive Fullice. So that, it may be ſaid at 
laſt, that Puniſhment does not belong to either 
Species of Fuſtice,but makes a particular branch 
it ſelf, Unleſs it may be thought a better Ex · 
plication, to ſay that both the Impe/ition Fu- 
niſhments and the Diſtribution of Rewards, that 
have not been determined before hand by partt- 
cular Comped , are parts of Prudence neoeſſari 
ly united to the Government of others, and there- 
ore ſhould be rank'd under Juſtice in Gene · 


VI. It will therefore, I think, be allowed by 
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34. de D. Fiſci. L. ult. C. ad I. Fulian majeſtatis. In Tacitus An. 12. the 
ſlave without the knowledge of his Maſter, is ſaid to have conſcated to her own ſlavery. 


| 7 l. 3. There are ſeveral Crimes which the Commonwealth hath forbid under pain of Capital Puniſhment ; and 

yet Men hape hopes ſtrong enough to perſwade them to venture and run that riſque ; and there is no Man that will under- 
fake an hazardous Enterprize, when he deſpairs of the Succeſs of his Plot. And we never heard that one State revolted 
from another, which did not imagine it ſeli ſtronger and better prepat d for War. 


Vg. Controv. Id iſtr. l. t. cad. 4. 12, 13. 


every 
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every Man that pretends to Reaſon, mat tho by 
Nature all Men are upon the Level, and Pa- 
niſbment it ſelf ſeems to be a ſevere and rigid 


ſort of Diſcipline, while Men endeavour only that wh 


ro afflict and ruine one another; und tho' the 


Nature of Man, and the Event of Ihings that 
all Adiont are generally purſued by /, Conſe- 
quences, Which in a manner revenge themſtlves 
upon the Cauſe of them: yet that poſirive Hu. 
mane puniſhment after all, hath nothing in it te- 
pugnant to natural Equity, but thut on the con. 
trary, it is abſolutely neceſſaty to the Common 
Quiet and Security of Mankind. For as it was 
tequiſite to the Public Peace of the World, to 
put an End to rhe Equality of Nature, by erect- 
ing Crvil Governments, ſo in the general Looſ- 
nels and Corruption of Manners, and Natural 
Averſion to Vertze , the force of Government 
would ſoon be diſſolved, if bad Men were not 
confin'd , and frighten'd into ob-drence, by the 
Dread of {ome preſent Evil. And ſince every 


Man is before hand told publicly what he N | 
5 44 


to do, and what forbear doing, and whit 
nſbnems will be inſiated on ſuch as act other- 
wiſe, no Man can blame any body but himſelf, 
if by a wiltal Tragſgreſſon of the Laws lit 
talls under the Szvcriry of the Pani/hment. = 
Vii. As ro the Peryorr the ripbr of purifhing 
is to be /odg'd in, and exercy/ed u tis Gro- 


tiuss Opinion, I. 2. c. 20.53. That Nature 
* has not given us any Determination upon it. 


So far indeed, ſays he, we may diſcover from 
© Nazzre, that tis moſt convenient, ſome Supe- 
* r40ur ſhould be impowey'd with it; tho, thar 
© is not abſolutely nereſſaty neither z unleſs 
ve take the word Superiour ih ſuch a ſenſe as 
© will imply, that a Man that is guilty of a 
© Criminal Aion, ſhall be thought to have 
made himſelf jnferiour to all the reſt of Man. 
t kind by that very AZ: The Conſequence of 
* which is, that no Man ought to be pzrifhd 
* by one that is equally guilty with himſelf 
(t). But I muſt confeſs I am firmly perſwaded 
that the power of puniſhing is a Part of the So. 
vereignty, and conſequently that no body can 

rly be ſaid to inflidf Puniſhment upon a Man, 
unleſs he has Authority over him. For tho 
upon a view of the ill Diſpoſitions of Men, and 
how eafily they are incl in d to injute and mo- 
left one another; we find it ON nereſfary 
to the Preſervation of Society in the World, that 
Puniſhments ſhould be inflited z and tho every 
Man ought to dire his Aions to the ſupport 
of Society, as the general good of all Mankind, 
yet it does not follow that evefy Man is obliged 
to undertake every Action that tende to advance 
that End, becauſe that would be to no pur- 
poſe, without a concurrence of certain 5 


wiſe Creator of the World hath ſo diſpoſed the 


er over others as he pleaſes. And further, every 
Evi hat is inflifted u 7 antecedent Tranſgreſ- 
ſion, cannot properly be called Puniſhment, but 
nch was threatned before, and is inflitt- 
ed'afrer the Crime is known. And therefore 
the Evil of War, and all As of Hoſtility, muſt 
be ſtruck out of the Caralague of Puniſbments, 
tho'ris'true'thur we procure Caution againſt fa- 
ture Thjuries by them; for in a 115 of War, e. 
very Man provides Caxtion for himſelf by his 
own force, and in what manner he pleaſes ; but 
the Caution an injurrd Perſon receives from Pun- 
nente, mulſt be procured by the Power, and 
according to the Derermination of the . N 
In Wer the injured Party only, is direttly con- 
cern'd to puniſh, and Juppre s his Enemy; but 
the whole Commonwealth is as much concern'd 
as the Party that is injured, to puniſh a Criminal. 
Again, tis left to the diſcretion of the Injured, 
whether he will revenge himfelf upon his Exe- 
emy, with a War, or hot; But tis left entirely 
to the Superiour, whether Puniſhment ſhall be 
t in Execution, or not; nay he has power to 
1n/litt it, tho* the injured Party defire the con- 
ttary. And laſtly, the quantity of the Pan- 
iſhmem is genera ily determined , befote the 
Fe? is committed 3 but ih Var the Calttion 
maſt be ſettled according to, the Circuthſtances 
of my dun, or my Enemies Cndiibn. ut be- 
ſides, tho Natzre has not determined, whether 
I, ot any other particular private Man ought 
to have the ih of ini Pluriſhatents, an 
more than it has dend us to be Pyfnref; 
I think it is ſufficiently clear from reaſon, that 
Puviſhm2nt, as it is the Execution of a Zuditiaty 
Sent?n+4 ought to be detlved from ſome Supe- 
riour, ot from a Preſon that has Authoyizy b- 
vet the Criminal. Neither is there any reaſon for 
our being ſo nice in the Explication of the word 
Superiout : For tis abſolutely. falſe ; that every 
fin leaves ſuch a Blot upon a Man's Honour and 
Charatter; that he N be thruſt ns 
to herd with the Beaſts. Neither is it 
Reaſoning to infer, that becauſe ſuch a Man 
is guilty of ſuch a Cine, therefore I have 
power to puniſh him. For if I ſuffer by the 
Criminal Action, in a liberty of Nature; may 
demand 2 of him for the I»jury, and 
Caution for the future in a way of ar; if the 
Action does not affett me, but ſome other Per- 
ſon, that I am not particular! obliged to defend; 
I can have no more pretence ro engage my ſe 
in his Gew/e, than I have to preſcribe Laws to 
thoſe that owe ths ho Sabjection. Exod. 2. 14. 
It was à ſaying of Dembcritus, that it was moſt 
agreeable to Nature that the moſt deſerving Per- 
0 1d govern ; which is perhaps true enough 
dis al 3 that where the Government is to 
be conferr d 72 4 fingle Perfon, , elected by a 
oic Ma 


icular Requifires. Thus, It is neceſſary Men Plurality of Voices, and no one Man has any 
ſhould ro ſome fort of Government, or particular claim of Right to it more than another, 
other, tho no Body imagines, that it is left at it would be the moſt rational way of proceed. 
tandom for any to aſſume & Right or Pow- ing, to make choice of a Perfon of the greateſt 
(Vid. John e. 17 7. Rom. 2.22. | Merit 
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Merits, and that ſeemed to be beſt acquainted 
with the Ar/s that are neceſſary to Govern- 
ment. But ſuch a Perſon can pretend ta no 
Authority over others, except they voluntarily 
ſubmit to him. As for what Grorws ſays, that 
a Criminal ought not to be puniſhed by a Perſon as 
guilty as bimſelf. It does not properly concern 


them that have public Authority to puniſh, but 


only ſtrikes at ſuch People as love to cenſure 
and wmpeach others, barely upon their own 
private Authority, and out of a pretended ha- 
tred to Vice, without any Warrant from any Ob. 
ligations they are under by the Duties of their Of- 
Ke and Place. Tho' without diſpute, it is very 
unbecoming, and muſt neceſſarily leſſen the Re- 
Jpect that is due to the Magiſtrate and the Laws, 
when the Perſon that adminiſters Juſtice, is guil- 
ty of the ſame Vices he pux/hes in others, for a 
Man that pariſhes that in others, which he al- 
lows himſelf to be guilty of, does not ſeem to 
be out of love with the Cine, but to envy others 
the enjoyment of it (u.) Yet I don't think it 


had been unlawful for Nero himſelf, after he 


had #i/Pd his Mother, to have put others to 
death that were guilty of the like Crime (w.) 
And in this Mr. Hobbs is of the ſame Opinion 
with me, Lev. chap. 28. That Puniſhment is de- 
rived from the Superiaur as ſuch. The Defini- 
tian indeed, which it 15 of puniſbment is 
hardly fo full as it ſhonld be, containing only 
thoſe puniſhments that are inflicted by the Crv:/ 
13 and makin 8 but 5 75 End 72 
ly, Puniſhment, ſays he, # an Evil inflicte 
q Public Authority on him that has done or — 
ted that which is judg d by the ſame Authority o 
be a Tranſgreſſion of tbe Law, ſo the end that the 
ill of Man may thereby be the better diſpoſed to 
obedience. But he rightly infers from thence, 
That neither private Revenges, nor Injuries of 


private Men, nor Pains inflited by publick Au. 


thority. without precedent public Condemnatior 
Nor Evil infliged by uſur ped Power, nor Harms 
inflited on the Subject without Regard 10 ſuture 
Good, are properly Puniſhments, but rather Ads 

Hoflility. But it mult be obſerv'd, That ſuch 
talſe puniſbments as theſe do not immediately 
place us in a Srate of War, or give us Licence 
to make uſe of the Liberties of an Eneny, or 
That a Man that has /zffered ſuch Evils is left 
to his Freedom to return Hoſtilities upon thoſe 
that inflicted them. The ſame Autbour alſo 
excludes thoſe Evi/s from being Puniſhments, 


that ate the Natural Conſequences of Evil A&i- 


ont; As when a Man in aſſaulting another is 
* himſelf ſlain or wounded, or when he happens 
© to fall fick upon the commiſſion of ſome un- 
© lawful Act, tho' this indeed will look like a Pu- 
* niſhment from God. Again, he ſays that when 
* the Harm inflitted is leſs than the Benefit that 
© naturally follows the Crime committed, it is ra. 
© ther the Price or Redemption than the Puniſh- 
* ment of a Crime. And among his A#s of Ho. 
* ſtility he mentions the Exceſs of Puniſhment; 
or when a greater Puniſhment is inflidled than 
© the Law a//ows ; and when Hurt is znfliffed 
© for a Fa done before any Law forbad it; and 
* when any Evi! is inflicted on the Soveraign; 
and when Harm is inflicted upon a declared E- 
* nemy. But what he adds to this afterwards ; 
That One who has been a Subject, and declares 
© himſelf an Enemy, is not to ſuffer as a Subjell, 
© but an Enemy; and therefore that ſuch as are 
x guilty of Treaſon, may be made to ſuffer what- 
* loever Py rn eg or of theCommonwealth 
© will, or as Enemies ; is what, I muſt confeſs, 
I cannot agree with him in , becauſe whatever 
puniſhment is inflicted upon Treaſon, is inflited 
upon the Force of Authority, and proceeds from 


* 1 —_— . 3. 


(i) Vide Plin. l. 8. Ep. 22. Plato, Minoe, Heis a wicked Man that does one thing himſelf, and commmands*another. Add. 


Gratian Cauſ. 3. Queſt. 7. c. 3, 4.ſeqq- 
w) But yet not for Domi tian to ] 
1 00 we may refer that which Medea ſaith in Seneca Trag. 


uniſh Women convicted of Adultery, when he himſelf had debauch'd them. Zonarem Tom. 2. 


ne did the Crime, that hath th Advangage of it, 


He's innocent to You, who only was 


Your Inſtrument. 


And certainly all voluntary Informers and Cenſurers of others, ought to take care how they fall under the reach of what Ju. 


faith, Sat. 2. 
pe” Lovipedem rectus derideat, Athiopem albus. 


Quit tulerit Gracchos de ſedit ione querentes? 
 Quis erlam terre non miſceat, & mare celo, 
Si Fur diſpliceat Verri, aut bamicida Miloni, 
| Clodius accuſet machos, catalina Cetbegum, 
In tabulam Sylle fi dicant diſcipuli tres. 


And i the ſame . b 
age * . 
Aſoribus oppenunt : habeat jam Roma pudorem 

Tertius & colo cecidit Cato. 


Seneca Cuntwo. l. 2. cantr. 14. There is 
He that accuſ 


——— — ipſe . ; 


4 


nothing more deſpicable than'a Min that chaftiſeth Vice, and yet imitates it. Cie. 
Tuſc. Queſt. I. 3. It is the particular Character of Folly, that it diſcovers another Faults, and forgets its own. Plaut. Trucul. 
another of a diſhoneſt Action, ought to be cautious himſelf. Ovid Faſt. 1. 6. | 


Let him cry Blackmoor Devil, whoſe Skin is white. 

And Bandy-leggs who treads himſelf upright ; 

Let him v that's innocent. — In vain 

The Gracchi of Sedition muſt complain. _ 

Twould make you ſwear the Planets from their Spheres, 
Should Ferres peach Thieves, Milo Murtherers. 
Clodins tax Bawds, Cethegus Catiline, 

Or Scylla's Pupils Scyllas Rules decline. 


That made the Cenſor of the Ages Crimes! 
Rome now muſt need reform, and Vice be ſtopt, 
Since a third Cato from the Clouds is dropt. as 


Unenvied he a brave Exapple ſtands, 


Who by his Deeds confirms what he commands. FI 


* Fe ” 
"” 
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the Supream Power, tho'. the Traitor himſelf 
may rebel and deny his Authority, and ſome- 
times put the Commonwealth to a Neceſſity of 
Suppreſſing him by Arms, before he can be pro- 
cceded againſt as a CGiminal; as when a Man is 
in purſuit of his S/ ue that is run away, he does 
it by a Right ot 1 and not of War. I 
may further add, Thar the Evi/s an Enemy Tuf- 
ters, are none of them thought to be Infamozrs, 
whereas the Infamy of it, is a particular add:- 
tion to the puniſhment of Traitors. E 

VIII. The next Thing that falls under Conſi. 
derat ion, is, the End of Puniſhment, which eve- 
ry Man ought to propoſe to himſelf in inflid- 
ing it, after Satisfaction made for the Damage, 
or when the Nature of the Caſe will not admit 
of Satisfaction. And here my firſt Aſſertios is 
this, That tho' it does not appear to be unſuſt 
in it ſelf, that the Man that did Evi ſhould 
ſuffer Evil (x), yet that Puniſhment ought ne- 
ver to be nfliffed without a 2 of making 
ſome advantage from it. And therefore Mr. 
Hobbs makes this one of his Laws of Nature, de 
Cv. c,8. c. 11. That in 7 or Puniſbinents 
Men ought not to look at the Greatneſs of the E- 
vil paſt, but the Greatneſs of the Good to follow , 
whereby, we are forbidden to inflift puniſhment 
with any other deſign, than for the Correttion of 
the Offender, or ibe Admonition of others. And 
tis Platos judgment ( ? ), That a Man that acts 
with Prudence, will never puniſh barely for 
the paſt Offence, for it is impoſſible for him 


* to undo what is done already; but he will al- 


t ways regard what is to come, either to pre- 
© vent the ſame Offender from being guilty a ſe- 
© cond time, or elle to frighten others from 1ranſ- 
t oreffing by his Example (). It is indeed a 

ſolutely neceſſary ; that ſome regard ſhould be 
had to the Crime committed , becauſe without 
that, *tis evident, there can be no puniſhment ; 
but then the End of puniſhment ought alſo to be 
conſidered, that a Man may not ſuffer Evil, for 
what is too late for him to remedy ; for tho' he 
be a Criminal, yet he is of the ſame HEeſb and 
Blood with other Men. But Mr. Hobbs proves 
this Law by theſe two Reaſons; firſt , Be- 
* cauſe a Man is obliged by the Law of Na- 
© ture, upon Caution for the future, to pardon 
© them that repenting deſire it: And ſecondly, 
© Becauſe Revenge, as it reſpects only the Paſt, 
* without regard to the Example and Profit to 
* come, is only a Triumph and Glorying in the 
Hurt of another, tending to no End, and is 


therefore vain, and contrary to Reaſon. It 
might perhaps be a Soying proper enough for an 
Attila (y, That he knew nothing ſweeter than 
Revenge, and thought no Satisſalllan in nature 
greater. Buta Judge when he is forced to pu 
niſb, ought by no means to take pleaſure in the 


Sufferings of the Criminal (a). 


Nui fruitur fend ferns eſt 772 nue videtur 
Vindiffam præſtare ſibi; & diis proximis ille eft, . 


Quem ratio, non ira movat, qui fails rependens 


Onſilio punire poteft. 


Tis cruel Pleaſure to enjoy the Pain, 

Our Sentence dooms the Guilty to ſuſtain; 

(ance forgets her firſt and great Intent. 
Vhen to Revenge ſhe tutns the Puniſhment. 

But tis a Godlike happineſs of Mind, 

Freely to judge, with Paſſion unconfin d; 

To reaſon calmly ; and as things appear 

In their true light, be gentle or ſevere. 


And therefore Auguſtus firuck out the Names 
ot ſuch Ciminali, that by their Meanneſs could 
afford their Enemies no other Satisfaclion, than 
that of Revenge (b). And therefore when the 
* Magiſtrate puniſhes a Criminal with Death or 
* Ignominy,it is not becauſe he takes any Delight 
in their Puniſbment. but becauſe he ** 
© ſuch Examples for public Inſtruct ion, and that 
the Commonwealth may make ſome Ad van- 
© tage by their Death, that did it no Benefit in 
© their Lives (c). But I am not ſo far of Mr. 
Hobbes Opinion, as to call it an 44% of Heſtiliry, 
whenever the Government puniſhes without con» 
fidering the true End of Puniſhment , ſo the Pu- 
niſbment in other Reſpects be inflicted accord- 
ing to the Laws of the Commonwealth (d). 
5x. But the true and genuine End of puniſh- 
ment is Precaution againſt Injuries ; which is 
obatain'd either by the * of the Of- 
fender, or by deterring others by his Example 
from offending tor the future; or by mitt 
ſuch puniſhment on the Party peccant, as ſhall 
deprive him of a Capacity of tranſzreffing any. 
more; which Grotius in other words in the ſame. 
Book expreſſeth thus, Puniſhment, ſays he,euber 
reſpets the Perſons good that offended, or hu, 
whoſe intereſt it was be ſhould not have ended; 
or indifferently, the good of every one 05 The 
firſt ſort of puniſbment, is that which deſigns the 
Amendment of the Offender, or to Corred his 
bad Inclinations by a contrary Method of Cure, 


(x) Pindat. Nem. Od. 4. 


Pio Nd m 3) 220407 bn l 
He that doth ill, tis juſt, ſhould ſuffer, 


learn to ſubmit and bear 


When you have had the guilty confidence 
2s Crime, 


de rebus Geticis, c. 


be guilty of Revenge, purely to ſatisſie his own 


Suetonins Ang. c. 32. (e) Sener. de Ir4. 


(e) cf. Senec. de Clem. I. 1. c. 22. 


, (y) Plato Pita. (i) Seneca de Ira. I. 1. c. 16. ſpeaks to the ſame ſenſe. Vide Grat. ad Levit. e. 18, 19. 


22 


Lader Mex. 1. 2. 9. f 3. Cland. de Conf, Mallij Valcat. Gallicns in Avid. Caf. it never looks wel for a Prince to 
(d) Leviath. c. 28, Add. I. 7. D. de ſervis exportandis. Grote d. l 5 5. 


for 


bed 
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6 Of the Laws of Nature and of Nations. CRAP. III. 


Children at Diſcretion, for thoſe perry Misbehavi- 
for ſince every Aion, and eſpecially ſuch as are 
deliberate and repeated, are apt to turn our De- 
ſires, and give us a hankering after them, and 
ſoon grow up into what we call an Habit, it will 
be neceſſary to deprive Vice, as foon as we can, 
of all that looks rempting in it (). And 
therefore, as Socrates ſaid, of all Delinquents, 
© he is certainly the moſt unfortunate, who 
© never ſuffered for his Crimes, and is fure to be 
© leſs unhappy, when ever he does; ſince then 
© he ſatisfies the Juſtice of God and Man, for 
he that ſufters diſchargeth his Conſcience (g). 
© Correttion, as Seneca ſays, well deſigned, 


* and uſed with Judgment, is ſometimes very 


© neceſfiry, there being no ſuch hurt in it as is 
* commonly imagin'd ; for under an appearing 
evil, it carries with it a very ſucceſsful Re. 
* medy. For a vitious, Diſpoſition is reform'd 
© by Pain and Uneaſineſs inflifed on the Body, 
* after the ſame maner, as it is uſual to bring 
* crooked timber to a ftraitneſs by plying it over 
© Fire, or to open its parts for uſe,by the Wedge 
and Sawe. Though | don't ſee there is any Ne- 
ceſſity, of going ſo far, as what Seneca ſaith 
in another place, That when neither J, or 
my Friend, have 1njur'd another perſon, it is our 
Duty immediately to apply our ſelves to the 


a „ e to be puniſh'd, as we would to 
© a Phyſician, leaſt the injurious Diſtemper grow 


P 
© upon us, and ſettle upon us in an zncurable 
* Diſeaſe ; fora Man that is of ſo good a Dil: 
poſition, as to be in a readineſs to deliver him- 
af up to Fuſtice to puniſh his own faults, has 
no need of making the Magiſtrate his Phyſician, 
but may be ſafely truſted with his own cure (þ), 
X. As to the Perſon who is to inflift this 
13 4 "auto thinks (7), That 'tis natural. 
* ly free, for any Man to exerciſe that fort of 
* puniſhment which defigneth only the Refor- 
nation of the offender ; provided he be Ma- 
© ſter of a good Judgment, and not guilty of 
© the /ame Faults, or others of the like Nature 
© kimſelf. (For they are certainly the greateſt 
Criminals imaginable, that haue the impudence to 
impeach others of Crimes they are guilty of them- 
ſelves, and if a Men would reform others 
be muſt firſt mend himſelf, (&). But as to the o- 


— 


* ther ſorts of Puniſhments which are compulſroe. 
* ſuch as Whipping, Beatine, and the ike * 

ture hath made no Diſtinction between the 
: . rt that may, and thoſe that may not in- 
* fAlict them upon others” Except it be tha: 
* Reaſon hath particularly allow'd Parents the 
* uſe of this Right over their Children, upon the 
© force of Natural Relation. In other Inſtances 
the Cuil Lats, to prevent Corifufion and Quar- 
© rels, have juſtly feſtrain d the general Aﬀinity 
© of Mankind, only to the nearer Branches of 
© Blood, But all this is nothing ſatisfactory. 
For as I have ſaid before, no puniſhment what. 
ever the end of it be, can be iflidled, but by the 
Authority of the Sovereign, and therefore all 
reproof by words looks rather like e n and 
Advice, than Puniſhment, which when vehemently 
delivered and preſſed in harſher Language, ſeenis 
to be founded rather upon the particular Laws 
of Friendſbip, than upon any common right, and the 
rrutffof this appears, from the common return 
that is made to any Man that undertakes to ve. 
prove a Perfon he has no acquaintance with, (as Te. 
rence (&) repreſenteth it) haue you fo little buſineſs 
of your own as to intrude imo another”s, and med. 
die with what doth not concern you? And there 
fore Chremes, in that Author, when he juſtifies 
his repremanding the other, appealeth 'ro rhe 


right of a Neighbour, which he ſaid, he thought 


might claim the next title to Friendſhip (1). But 
ides, tis a very neceſſary part of Prudence, 
to know how to apply our reproof ; for an 
unſeaſonable miſtake « this Nature, may be of 
very ill conſequence to any Man's ſelf, and Har- 


den the Perſon he intended to reform in the vi- 


tious courſe he was in before (H). Parents indeed 
have a rigbt to correct their Chi/dren, upon a 
double Account, both becauſe the Methods of 
Education, which Nature obliges them to be- 
ſtow upon their Ch;/dren, would be to no pur- 
poſe, if they had not the /:berty, as they fee oc- | 
caſion, to uſe them with a little Tarrneſs and 
Severity; and becauſe, out of Civil Government, 
they would have an abſolute Soverergnty over 
them. And though, in many Commonwealths, 
this power is reduced to a very little compaſs, 
yet they have ſo much almoſt every where left 
them, as giveth them leave to corred their 


—_—— 
— 


—— 


(f)" Plato, Gorgias: (o Semeca de I.. I. 1. e. 


5. 


a 95 Apulains de dm. Plat, There is more diſquiet and uncafineſs in the Impunity a Delinquent enjoys, then there is 
in 


moſt ſevere Puniſhment. Plato. de L. L. I. 9. No Puniſhment 
to effeft one of theſe two Things, either to make the Offender better, or at 


Law is intended for an Evil, but only 


appointed 
not ſo bad as he was. Ariſtot. Nicom. |. 2. 


c. 2, Puniſhment is a ſort of Phyſick, and Phyſick commonly works by contraries. Alcinon de docfrin. Plat. 'Tis as neceſſary 


for an Offender to be puniſh'd, as it is for a ſick Man to apply himſelf to the Phyſician. 
medy for a vitious mind. Tacitur, Ann. 3. A debauch'd and debauching, 
the force of it's Luſts. Plato Critias, 
makes him cautious. 


kept under by Reſtraints as ſtrong as 
grefleth out of negligence, is that which 
(i) L. 2. c. 20. 5 7. 


k) Iecrat. de permutatione. Lachantius, div. Inft. I. 4. c. 23. When 


For Correction is a — — 
a crazy, and violent Temper, muſt be cooled a 
The proper Puniſhment, for one that trapt- 


ſpus in Tacitus Hiſt. I. 2. condem d Fauſtus, the be 


himſelf been employ'd and rewarded for bringing in Accuſations of the Jame kind before, tic ſaid, that the puniſhment of the 


Crime did not grieve Fauſtus ſo much, as it di 
in you to make that Criminal in us which by 


you ſtrictiy forbid to others. (7) Heautontim. 
- (1) 2. Curtius l. 3. ſptabing of Rephaſtion, 
e was 


do your ſelves , 


| tender of uſing, that the King ſeem d rather to allow him in it, than he ” — — 
ſwafjon, Exhortation, Conſolation, and ſometimes Reproof, are particularly uſed in Frie ag $ 3. b. de leit. Liban 


that ſuch a one ſhould infli& it. Arnobius adv. Gentes. It is great Injufticc 
or to allow your ſelves in the practice of thoſe things which 
AR. 1. Sc. 1. 

ion, No one could take that Liberty 


to reprove the King which he did, which yet 
. Cx. Of 1. Advice, Per 
Hom. I. I. 11. 'A5439 3 me 


ewacoic Ru ira. And to this we may refer that of Mulonius Rufus in Tacitus Hiſt, I. 3. Add. 


Declam. 20. 


outs. 
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ours, which are the effects rather of the levity 
and imprudence of Ioui h, than any inveterate 
ſecled ill habit of the Mind; and which only 


diſturb domeſtick Quiet, and not the public 
Peace. And *ris as neceilary , that ſuch as 


in the Parents ſtead, have the care of educating 
young People committed to them, as Turourt, 
Governours, and Maſters, thopld be allpwed the 
ſame Powgr ; becaule they can never diſcharge 
their Duties as they ſhould, without the mode. 
rare uſe of a gentle Diſcipline (m.) But this 
ſort of puniſhment Grotius ſaith; ought never 10 
proceed ſo far as Death; ſince tis very abſurd 
to imagine to reform a Man, by throwing him 
into a Condition, which 'tis impoſſible for him 
to expreſs any Amendment in; though *ris the 
Opinion of tome, that when a Man is grown 
incorrigibly vitious, it is the beſt way to deprive 
him of Life ; eſpecially ſince ſuch ſort of Peo- 
ple are generally very troubleſome to others, thus 
© Seneca ſaith, 
dy tor an incorrigible Diſpoſition, and 'tis the 
ſaleſt way for him to. leave the World, who 
is never like to be Maſter of himſelf in it (). 
And Plato ſaith, that a wicked Man had better 
not live, ſince he is under a Neceſſity of living 

ill. Thus Sz/picrus Aſper in Tacitus gave this rea- 
ſon tor his engaging in the v. fag againſt 
Nero, that it was impoſfible for him to ſtop bis 
Cruelties otherwiſe , or as Suetonius telleth the 
ſtory in his Life of Nero, ſome of the Caſper 
rators charg'd all the guilt of the Plot upon Ne- 
ro himſelf as if they could not have better ex- 
preſs d the reſpet they bad for him, than by Kil. 
ling him, after he had diſhonour'd himſelf by ſuch 
a variety of Wickedneſs (o). But yer Charity 
ſhould perſwade us not to give any man over 
immediately for deſperate, bur this ſort of pun: 
iſhment maketh alſo for the good of others. For 
tis ſufficient Caution to others, when a Man 
reforms upon the ſenſe of the ſeverity of his 
puniſhment; and when an incorrigible Perſon 


ſuffers Death, others have ſufficient Security 


that he can never give them any freſh Diſtur- 


bances, and that none but ſuch 7ncorrigible Per. 


An + 


is 
1—— — 0 1 — 


© Thar Death is the beſt reme- 


. 


and leſſer ma/ignity ; bur Crimes of a deeper 


ſtain, muſt not be allowed the ſame Privilege; | 


for if no Man was to be declared incorrigible, 
till he had been frequently guilty of the ſame 


Fault, I believe it would not be found to be 


much to the advantage of the Commonwealth, 
to let a Criminal alone, till he hath frequently 
repeated the worſt of Villanies. | 

XI. Another End of puniſhment, is his good; 


whoſe Intereſt it was the Criminal ſhould nor 
have offended, or who ſuffer'd by the others 
Offence , that he may not for the future be in 


anger of the like injury from him or any bo- 
dy elſe. And this is to be obtained theſe rbree 


ways. Firſt, by the Death of the Criminat , 


or Secondly, if he be allowed Life, by depriving 
him of 
Cuſtody, raking his Arms, and other Inſtruments 


of his ll Deſigns from him, ſecuring him in ſome 


remote place, and the like; or elſe Thirdly, if he 


learn by his own Coſt ro give over his / Pradti- 


ces 5 Which falls in with the amendment. I be: 
fore treated of the way ro ſecure the Party - 
jur'd from ſuffering the like from woe 


can not be but by ſuch a puniſbment, as hall be 


publick, conſpicuous, and make the Criminal an 
Example; and this is the reaſon, why Malefatt- 
ors are ſeldom executed in Priſon , but in pla- 
ces of common 7eſort, and with ſuch a frighr- 
ful Solemnity, as may ſtrike a Terrour into the 
Multitude. 


raſh purſuit of Revenge, a Man thinks he hath 


had ſufficient Satrsfaffion, from a Perſon that 
has offer'd him an Abuſe; tis uſual to add, 
as you like this, provoke me another time; but the 


Sovereign only, has power to. inflit this Puniſb- 
ment, though the Legi/lators in ſeveral Com- 


monwealths, in compliance with the fierce and 


obſtinate temper of the People, have made ſe. 
veral Allowances, and Indulgences to that ill 
natur'd Paton, that urgeth us to proſecute our 


Reſentment, and do our ſelves Zuſtice. The Re. 


(m) Seneca de 1/4, 1. 2. c. 27. The Corrections of Parents and Maſters mult be look'd upon to be of the fame Natufe 


— 
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with cutting and Abſtinence, and otfier ſevere Methods of cure, which do us good when they hurt us. What Power other 


Relations have over others, in this Caſe may be ſeem, L. an. C. de emendatione propinquorum. Plato. de L- L. L B. decrees, | 
that in bis Commanwealth, ſince young People are as intractable as : 


the wildeſt of Beaſts, thoſe Children that were free ſhould 


be ſubject only to the Correction of thoſe that had the charge of their. Education, But that any Freemen ſhould have the 


Liberty tochaſtiſe any Slave, whether " 
cerges made a Law, that no Man ſhou 


v, Maſter, or Tutor if he took him in a 
and his own or 


bp at Fault. Xenoph. de Repub. Lacedeman., I. 


And that if a Child ſhould be beaten' by another, and complain of it to his Father, it ſhould be thought mean and. irr 


ble if the Father did not correct him again. But what Xenophon ſays, I. 5. Stel gie: 
his own good, I own I deſerve to be puniſh'd, but then it maſt be ſo as Parents are puniſhed by their Children, or Maſtery: 


by their Scholars: For thus Phyſicians are allow'd to cut and burn their Patients, when it is in order to their Cure, was on 


, | | 1 7 
to Excuſe that Severity, and Moroſeneſs of Humor that was objervd in him. But what may be lawful enough for a General or a Cuin- 


perpetually adding one Crime to another; 


mander to do, is not therefore lawful ſor every one eſſe. 
() Senera de 14 l. 1. c. 16, You are now grown i 


acarably wicked, and are 


you no longer give your ſelf the Trouble to bring excuſes, (which ill men are ſeldom without, ) for your Vices;. but think the 

Sin it ſelf, reaſon enough for you to fin on. You have ſuch a Thirſt after wickedneſs,and have indulged, and pleaſed your 

ſelf in it fo long, that it is impoſſidle 2 ſhould quit it, till you take leave of your ſelf. You will one time or other endea- 
elf. 


vour to lay violent Hands upon your 


9)Sueton. Net: c. 35. 
ſhould dic than live, as Plata would have it de L. IL. I. 9. 


Well we will be your Friends, and remove that Madneſs from you, which ſo 
diforders you; and ſince you are fo deeply engaged in your own and other Men's Puniſhments, will ſhow 
that is now leſt for you, and that is, Death. Senec. de Benef. I. 7. c. 10. Plats Girgias Tacitus. Amh. 15. 

Familicus in protrept. c. 2. As it is ſafer to ap 


ſons ſhould ſuffer Death, / may erhaps be 
well enough admitted, in Crimes of as nin ks, 


ower to hurt, as by keeping him in 


And this is an End ſo natural to 
Puniſbment, that when in a heat of Paſſn, and 


iſdren, to do any thing but what was juſt. 
That, if I ſtrike any Man for 


you all the good 


| Cauſtives to a ſwelling; than leave it to it ſelf, ſo tis 
fot a wicked Man to die than hve, Roſar. Perſic. e. i. When 4 Mart is never innocent but in his ſleep, tis better he 


venger 
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168 Of the 


Laws. of Nature and of Nations. 


Cup. III. 


uenger of blood in the Divine Lato, ſeemeth to have 
had ſome ſuch allowance (9); except we rather 
think this was ſome remainder of a State of Na- 
ture; and ſome think * diſcover a Cuſtom: like 
this in Homer, in that Paſſage which relates to 
Theoclimenu. And indeed, I think the Law 
Euripides mentions, can hardly be explain'd in 
another ſenſe (q), quyain dow dilarox}fivcr u, 
that is, oy made fatisfaition by baniſhment, and 
did not kill one another; implying* that the old 
Cuſtom of private Revenge was abrogated, to 
— the 1 of its * far; which in 
Prniſbments infſicted by the Magiſtrates, there 
is no fear of. It appears indeed from Homer, 
that it was uſual to buy off the baniſhment ,, by 
paying a pecuniary Multt, to the next of kin to 
the Party Kill d (r). And at this day in Moroc- 
co, *ris uſual for the Kindred of the murther'd 
Perſon, not only to compoſe all the difference 
by an Agreement with the Murderer, but alſo to 
diſpatch him without any formal Proceſs, if Pub. 
lick Fuſtice hath not apprehended him before; 
becauſe they take it for a ſettled Rule, that Re- 
venge is no in. And Tacitus in his Account of 
the Germans tells us, That the Father, or the 
* next of Kin, are under a neceſſity of engaging 
in the quarrel; but the difficulty of an Accom- 
* modation, (ſaith he) is not great, for tis uſual 
© to expiate a Murder, by a Preſent of a certain 
number of Sheep, and other Cattle, and then 
all the Family will be 55 well ſatisfied (2). 
Xl. The third End of Puniſhment is the good 
of all indifferently , the OP of the Puniſb 
ment being | 
Security (t). The deſign of which fort of Pu. 
nſhment is, either to prevent Malefaftours that 
have done Injuries ro ſome People, from doing 
the like to others; which may be effeded, either 
by putting them to death, or by confining them 
in fach a manner, as ſhall deprive them of the 
power of doing harm (u): or elfe when the 7:- 
gour of the Puniſhment, hap to overcome 
the Inclinations the Offender had to tranſereſs , 


thers. 


ſufficient Caution for every Man's 


or elſe to frighten others, that might be cnc 
raged by the impunity of Delinguents,from hurt. 
ing and diſquieting their Neighbours. And 
this is effefed by the Publick Executions, or as 
they are uſually call'd, Public Examples, at the 
ſight of which others may take warni; (to). 
And the more publick the Puniſhment is, the 
greater effg# it is like to have in reforming 0. 
e Lacedemonians had a Cuſtom con- 
trary to the-reſt- of the World, in puniſhing 
their Criminals in the Night (x); but they 
thought perhaps that the darkneſs added ſome-- 
thing to the ſerrour of the Puniſhment (y). 
And under this End of Puniſhment, we may 
comprize all thoſe Advantages, by which the 
Authority of the Civil Government is ſupported 
and recovered , among all thoſe im — and 
violent Imvaſions. upon the Laws, which ſo fre. 
quently diſturb and weaken it. For tis the I. 
tereft of the whole Commonwealth, to be con- 
cern'd for the preſervation of the Supreme Au- 
thoriiy; and as long as that continues intire, 
the moſt — . — Criminals may be kept unde r 
reſtraint. But beſides theſe Ends of Puniſpment, I 
have here mention d, ſee no neceſſity of taking in 
thoſe Seiden mentions de NN. & G. J. i. c. 4. as the 
Satisfaclory, Purgatorial, or Expiatory, or ei- 


ther that the deviation from the Law may in 


fome meaſure be eque/Fd, and that the inequa - 
lity of the Action may be in a manner corrected. 

e Arguments he produces from Scripture, 
ſeem to relate only to Divine Fuſtice, or the 
particular Santy of the Jewiſh Nation. 

XIII. As to thoſe Exceptions, Grotizs (y) 
adds to this gh mas „ That the Ii 
of all Exemplary Puniſhments, 'ought to be lodg- 
ed in the Government of every State; it muſt be 
obſerved, that whatever is inflifted, in certain 
Places, and on certain Perſons, that are not- 


ſubje# to any determinate Court of Fudicature, 


as for example upon Pirates , muſt be reduced 
under the Right of War, which is different from 
the power of pumſhing:For Pirates and Freebooters 


—_—_ 
— 


(q) Num. 35. Deut. 19. Vide Selden. de I. N. & G. I. 4. c. 2. Grotius upon Exod. c. 21. 12. Add. Rocfort. deſcr. Ant ill 
_ . 


pid. Oreſtes. v. $15. 


p. 2. c. 19. Hom. Odyſſ. 
Argonaut. I. 1. v. 


(r) Hom. II. 9. v. 702. Vid. ap. 
NG Diony/. Halicarnaſſ.. I. 1. Leaving 


ub 


90. : 
Numitor to infli& the puniſhments as he pleas'd, becauſe he thought it reaſon- 
t the Party that was injured ſhould have the Right to puni 2 ; | 
(t) Plato de L. L. 12. Ctiminals are puniſh'd, not becauſe they have offended , for what is done can 


never be undone ; 


butthat for the future the Criminals themſelves, and ſuch as ſee their Crimes puniſh'd, may take warning, and be put out of 


Love to vice. Tull in Livy J. 1. c. 28. Let others at their peril, att 


the like afterwards, when I have made him an 


Example to all Mankind. and let the World learn, by your Puniſfin to think things ſacred which you 
have violated. Liv. l. 1. c. 33. Ancus built a Priſon in the middle of the City, juſt by the Fram, to frighten the growing 
boldneſs of Vice. Add. Aggathias J. 4. init. Lucian. Phalaris. It would be to no to expect any beneſit from any thing, 


if Male factors were not 


() Gunth, Ligurinus, I. 1. . 
(2) Nec meli ſlulte, furor atque ſuperbia, plebis 
Puniri poterat; quam tantt ut cauſa tumoris, 
Eriperentur opus, ur, ques opulentia 

Fecerat elatos, in ſe revecaret egeſtas. 


1 
. 
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4 
ſpeaking 
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w) Vue I. 1. C. ad 


ted, the moſt publick Places are 
22 22 wrork npan, Senec de Iri. I. 3.c. 19. The more publick the Pun 
Reformation of others. 
O) Com Val. Max. I. 2. e. 9 $3 


the 


perpetually terrified by the Fears and Expeftetions of Puniſhments. 


What happier Art could he have us d, t aſſwage 

A haughty Town, and a bold Faſtion's rage; 

— — — On Wealth, from whence 
The fatal Ills unhappily commence? 


Seditions are by Wealth and Eaſe maintain'd, 


But ſoon by Want and Poverty reclaim'd. 

When Criminals are execu- 
and ſo the moſt for the Fear 
ments are, the greater Effect will they 


(O L. 2.c. 20. 5 9. bid. 5] 14. 


Citizens of Utrecht, who bad been & great Sum of, Maney by Frederick, for an Inſurre#7on that had been there. 
+ 1 Jul. repetund. L. 7. 2 * 725 de Plagiar. Quintil. Declam. 274. 
where there will be the greateſt number of — 1 
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are common Enemies, and every Man may draw 
dis Sworg againſt them. Tis good Advice indeed 
which 
would be the ſecureſt way far the Merchants 
and Seamen, before they begin their Voyage, to 
procure Commiſſions for themſelves from public 
Authority, to purſue alter all ſuch Rovers, where 
ever it be their fortune ro come up with them, 
that ſo where they find a fit opportunity they 
may engage them, not as by their own , but up 
on the public Authority. The Law mentioned 
in Deuteronomy, Chap. 13. v. 5. doth not ſeem 
to give every private Man a. right to kill the 
perlon that would lead him to Idolatry ; but on- 
ly to bring him forth to Juſtice, and that upon 
cognizance of the matter, the People ſhould ſtone 
him. But yet, admitting that every private 


Man had power given him to puniſh one canvitt- 


ed of ſuch a Cine; the eſtabliſhment of ſuch 
a Conftitution by a previous Lato, makes the 
private perſon an Inſtrument of the Govern 
nent; and what Actions he undertakes on this 
account, muſt be look'd upon as commanded by 
public Authority (2). There is no inſiſting up- 
on that Argument, that the Action of Phineas 
was favoured by God's particular g at e 
for if at other times any Man might be allow'd 
in ſuch a Zeal, it would ſoon confound and di- 
ſtract all Gi! Order, and give colour and pro- 
2 to every Man's Raſhneſs and Paſſion 2 
The power of Life and Death, which in ſome 
Commonwealths, the Maſters of Families have 


| over their Children and Servants, tho? it do not 
originally flow from the Commonwealth, yet 


under (Civil Government, we may imagine it to 
os branch of the public Authority, which the 

overaign permits the Heads of Families to ex- 
erciſe over thoſe under their Charge. And we 
find no reaſon to the contrary ; why there may 
not bea Magiſtrate in every Commonwealth, 


that in certain Caſes may be allow'd power to 


puniſh Criminals extraordinarily , without any 
Judicial bearing, provided care be taken he does 
not abuſe an Authority of ſo large an gxtent. 
Thus when the Government ſets a certain price 
upon the Head of a Traitour, the perion that 
kills him, is ſuppos'd to do it upon public Au- 
thority; for altho' ſuch a Declaration has not 
always the force of a Command , yet when the 
Traitor is kill'd upon view of that encourage- 
ment, the ation is defended as undertaken by 

blick allowance and authority (b). Grotius in 
is Comment upon Eſther, cap. 9. v. 10. obſerveth, 
That it was an Opinion that obtain'd of old a- 
mong the Jews, that if any Man attempred to 
betray an Hraelite, or his Eſtate to the Gentiles, 
or put any publick Affront upon the. whole Body 

their Nation, that it would be no ſin for a Few 


rotius gives afterwards , That it” 


tho* the liberty in the execution of their Re- 
venge, Which the Zews at that, time took, does 
not ſeem to be agreeable to the. nature. of the 
vit Government. Thus there is a Lam men- 
tion d in Andocides Orat. 1. That if any Pers 
ſon attempted the Subverſion of the Democracy 
© of Athens, or if any Perſon; upon the diffolu; 


tion of the Popular form of Government,ſhould 


create any Magiſtrate, he ſhould be pronoun- 
* ced an Enemy to the State; and no body that 
* kil'd him ſhould A and then fol- 
lows the Oath which all the Athenian Tribes 
engag'd in, to kill the Perſon that ſhould do ſo. 
And Valerius inſtituted a Law at Rome, That 


no 2 ſhould. ever be created, from 


* whom there ſhould lie no appea !; and that it 


* ſhould be lawful to kill any Perſon that ſhould 


make ſuch a Magiſtrate. . And that it ſhould 
not be capital for. any Man that did kill him(c). 
And thus the Panchæi lookt upon it as unlaw- 
* ful for their Prieſts to paſs the borders of their 


.* conſecrated Country, and if any Man found 


them without thoſe Limits, he was allow'd to 
(kill them (4 ). And here we may obſerve, That in 
theſe,and all other Laws of the lie Nature, upon 


ſuch evidence of the fatfas admits of no Fink a 


and diſpute, the general Edid has the force of 
a poſitroe Sentence of Condemnation z, and the 


Death of the Perſon that follows upon it, ſeem 


eth to be authorized by the command of the Ma- 
giſtrate; and if a private Man, upon the influ- 
ence and inſtigation of ſuch a Law, ( ſuppoſi 


the Reaſons of it to be juſt,) ſhould kill the 
Party, he will not only be indempniſied in the 
Civil Court, but may be fairly acquitted by his 


own Conſcience, ſo he was not induc'd to that 
aftion by any private grudge or reſentment ; but 
barely by a belief, that by ſuch an afjon he 
ſhould do * to his Cauntry; and eſpecially, 
if the reaſon why the Law permitted, 6r com- 
manded any Man to be the Executioner of the 
Penalty, was that the Commonwealth was in 
imminent Danger, from ſuch . reaſonable At- 
temipts. 
blood that is ſpilt upon an indulgence, the Law 
ſometimes alloueih to a juſt Concern and. over- 
violent Paſſion ; which only takes off the Civil 
Puniſhment, but doth not excuſe the fin of the act. 
Of thiis nature ate thoſe Laws, that permit Huſ- 
bands to kill the Adulterers and their Vives, 
when they ſurprize them in the for Hu- 
mane Laus pardon only the violence of ſuch a 
Diſcontent, which is conceiv'd upon the moſt e. 
vere Injuries. Though poſſibly ic might be a more 


_ convenient way, to leave ſuchlajuries to be pyniſht - "I J 
by the Magiſtrate, for the Commonwealth would 


be in no dagger by the delay of the revenge (e). 
XIV. m- — Ends of Puniſhment, and the 


to kill him, but his eſtate was to be left his heirs, State of Humane Nature, tis maniteſt, there 


— 


— 


7 ) Nie Grotius upon the Place. | (8) Vide Selden f 4. « 4 


(b) Ad. L.1.c.C. quando liceat unicuigue; 


| 0 
c) Liv. I. 3. c. 35. (d) Diodor. Sicu lus, I. 1. c. 46. n e N OE EE ve ; 
3 Vide — quicunque 33. canſ. 1 3. qu. 8. " Senec. Controv. l, 1, Controv. 4. l. 4. Controv. 24. Xemph. dt educat. Cyri- 


L 3. Val. Max. L. 6. c. 1. 5 13. Becler ad Gyot. I. 2. c. I. 5 14. 
min flores ſperſ. ad L. 22. 5 4. D. ad L. Jul. de adult. 
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Ant. Matthaus de criminibus ad L. 48. P. t. . c. 2. G5. „„ 


. — & 
. voy 


- — 
* 


— 


170 Of the Laws of Nature and of Nations. Chapel 


may be ſome Acliont, in themſelves evil, which 
yet it would be needleſs , and to no purpoſe for 
Humanc Fuſtice to puniſh. Such as are, firſt, 
Adi that are meely internal, as the employment 
of our thoughts upon any /in, evil inclinations 
and deſires, though it may afterwards happen 
they may,as ſuppos'd by a ſubſequent Confeſſion, 
be diſcover'd (). For fince no Man is ij 
by ſuch an internal motion, no body is concern'd 
for the puniſhment of it (g). *Tis true indeed, 
as Philo ſuith, That while we entertain, tho it 
be only our Imagination , with bad thoughts, we 
are guilty of thoſe thoughts : but this relates only 
ro Drone Fultice. Though Grotius in his Com- 
ment upon the 5th of St. Marthe v. 28. ſhews 
from ſeveral Teſtimonies of Heathen Writers, 
that ſuch hug hte, from bare reaſon only, may 
be proved to bz real ſins (h). But *ris a quite 
difterent thing, when the znternal acts are con- 
ſidered in conjuntion with the external; for the 
influence theſe have upon the Quantity and Qua- 
lity of out a#tons, is very confiderable. And 
therefore we find, that a great many Crimes are 
very commonly puniſhed, that have been ſtopt 
in the attempt, and fail'd of final ſucceſs (i) 
But beſides, it would be too rigorous to make 
every peccadillo ſubject to the ſeverity of Hu- 


mane puniſhments, ſince in the ſtate we are in, 


the greareſt caution and intention imaginable, is 
not ſufficient to guard us from a mulritude of 
flips and infirmities. And therefore Themiſftews 
(k) when he had divided Mens failings into 
three ranks, viz. Mzsfortunes, Miſtakes, and 
Criminal Attions, very juſtly adds, that a Prince 
ought to pity the firft , correct the ſecond, and 
_ the third (I). *Tis ſaid of A/phonſws 

ing of Arragon, that having carefully read 
© over the whole body of the Portugueſe Lats , 
© he commended the toi dom, and the order and 
* adminiſtration that was obſerved in the Com- 
* monwealth ; but was as much diſoleas'd to 
find ſo many particular Laws calculated for 
the moſt trial and minute caſes; and to ex- 
© poſe the /crupulozs exactneſs ot the Latvs, he 
* ask'd the Portugueſe in way of railery, how 
* a Man was to be puriſh'd that ſet his foot to 
* ground (m). Grotius in his 2d Book, C. 30. 19. 
talking on this Subject, ſeems to me to have let 
fall what does not appear to be exactly true: 

Our flips and failings, ſaith he, can hardly be 


calPd fins ;, becauſe, if we conſider them in th: 
general, they are not commuted with that liberty, 
which in particular they ſeem to be: for J can't 
find how it is a Conſequence, that if it be mo. 
rally impoſſible, but that a Man muſt fall into 
ſome ſins ; therefore ſuch ſins of daily infirmity, 


as they are call'd, ceaſe to have the nature of 


ſin. He adds in the ſame Chapter, that thoſe 
ſins do not deſerve puniſhment, which neither 
directly, nor indire&#ly, bear any relation to Hu- 
mane Society, or other Perſons: for there can 
be no reaſon, why we ſhould not leave ſuch 
fins to prey by God Almighty, who has the 
higheſt Wiſdom to &rnow them, the greateſt Ju- 
ſlice to examine them, and the moſt abſolute 
power to funiſh them : and therefore *tis wich- 
out any proſpect of Advantage, and conſequent. 
ly to no purpoſe for Men to inſtitute ſuch pn. 
niſbments. Though, I think, it may be very 
well made a queſtion , whether there be any 
ſuch ine as thoſe he talks of, if we except 
thoughts before they are produced into acfion. 
Befides, the Laws Cui deny ſome A&s any 
pon of producing an Action, or exempt them 
rom HumanePenalties, either for publick peace 
and quiet, or for other reaſonable accounts as, 
ſuppoſe an action be like to make the greater i 
gure, when it could not ſeem to have been un- 
dertaken upon a fear of humane puniſhment z or 
it the matter be too inſigniſicant, to trouble the 
Judges with; or if the hing be too perplext 
and intricate; or if it be an old, inveterate evil, 
and ſo rooted in the Conſtitutions and Temper 
of the People, that there be no likelyhood of e- 
ver ſuppreſling it, unleſs with a convulſion which 
may prove fatal to the Commonwealth (z); or 
elle to retrench the unreaſonable number of 
Suits at Law (o). In fine, It is ab/o/utely necel- 
ſary, that all thoſe Diſorders of our Minds; 
which are the effe&s of the common corruption 
of Mankind, ſhould be exempted from puniſp. 
ments; ſince they are grown ſo gereral , that 
*tis impoſſible bur the Commonwealth muſt link, 
and be diſſolv'd, if ſuch /e ſhould fall under 
the ſeverity of humane penalty, before they diſ- 
cover themſelves by any open enormity ; ſuch as 
are Avarice, Ambition, Inbumanity, Ingratitude, 
Hypocrifie , Envy, Detraction, Pride, Revenge, 


diſcord, and the like: all which, it was our 


— chief deſign, by the holineſs of his Do- 


_ 


w_— 


Cf 
( vide l. 18. D. de penis. Philo lib. quod det. pat. inſid. 

The 1— he tells, is of one Mercurius, w 

dreams in Nature we know loves to be odd and extravagant) 


and then repreſent them to the ſuſpicious Emperour : upon w 


Ad. Bodinus de Repub. I. 4. c. 7. p. m. 734. Ammianus Marcellinus gives us a v 
e practice it was, hen any Man happen d to tel l | . 
to yu them in the worſt Colours his Malice can give t 
hich t 


Ad. Grotius de Imper, Summar. Poteſt. circa ſacra, c. 3. n. I. 


ſtrange Inſtance of Calumny, l. S c. 2. 
7 his Friend his Dreams, (and 


he Dreamer was indicted, as guilty of as great and high a 


Miſdemeanour, as if he had actually committed ſome unpardonable Fact. So that when this came to be publickly known, 


People were ſo far 


from telling their Dreams before ſtrange Company, that they would hardly own they had been aſleep. 


And ſome Learned Men were concern'd that it was not their fortune to be born among the Atlantæi, where, they ſay,no Bo- 


dy dreams. 


i) VideGrot. in Flor. ſparſe ad lib. 14. D. ad L. Cornel. de Sicariis. 
| *) Orat. X. Add. Sanderſon de Foram. oblig. Praledt. 3. & 18. 
m) Fulianus in Caſaribus Probus, Tis very difficult for a Man to govern an Horſe, or an 


Men, without indulging them in ſome things they have an Inclination to, as 
8 1 oblervation of the great and chief Preſcriptions. Add. Gret. I. 2. c. 33.8 19. 


Tacitus Ann. 3. 


Irregularities, that they may be ſtricter in t 
n) To this purpoſe is Tiberixs's Epiſtle about Luxury. 
= Ad. Seneca de Clementia, I. 1. c. 22. 


I) Hier. Oſorius l. X. FE 
— - other Beaſt, and much morc 


Phyſicians uſually allow their Patients in little 
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| Book VII I. 
Frine to extirpate and ſuppreſs. For ris cer- 
tainhy true, as Seneca ſaith, that if every Man 
© was to be puniſh'd that was of a wicked and 
© deprayed diſpoſition, no body could be excu- 
ſed from puniſhment ( 15 | 
XV. But it is not always neceſſary neither, 
that ſuch Miſdemeanours, as may properly be 
puniſbd by the Civil Court, ſhould therefore al- 
ways be puniſhed by it; but there may be ſome- 
times room left tor pardon. The Stoic's indeed, 
as Stobæus (*) repreſenteth their ſenſe , were 
violent againſt this Opinion: For a wiſe Man, 
they ſaid, ought never to pardon any body. And 
the reaſon is, becauſe the /ame Perſon that gives 
the pardon, muſt ſuppoſe that it was not the 
Offender's fault that he franſgreſt; though tis 
certain, that 'tis every Man's own natural de. 
pravity, that is the caſe of his tranſgreſſion: 
and therefore tis (till true, that Offenders ought 
not to be pardoned. What they mean by this Ar- 
gument ſeems to be this; either 'tis a Man's 
own fault that he offends, or it is not; if it be 
not his fault, there is no offence committed; 
fince every Man tranſgreſſeth trom his own na- 
tural depravity, and therefore in this caſe there 
is no need of pardon ;, and if it be a Man's own 
fault, then he can't be admitted to pardon, be- 
cauſe that is not to be allow'd to any wi/ful 
Tranſgreſſours : which reaſon manifeſtly beggs 
the thing in diſpute. They add, that a good 
Man is not compaſſionate or merciſul; for a com- 
paſſionate merciful Man deprecateth, and endea- 
voureth to alleviate the puniſhment a Criminal 
' deſerveth ; but every Man ought to have retri- 
bution made him, according to his deſerts. But 
the nature of deſert or merit is different with re- 
ſpe& to good, and with reſpe& to evi /; the 
good that is due to a Man cannot in Fuft:ce be 
denied him; but the nature of evi is ſuch, ( ir 
not intending the bene ſit of the Perſon that muſt 
ſuffer it) that it is no injury to deny it him. 
Laſtly, They argue that it is the ſame thing for a 
Man to be inclinable to mercy , as for him to 
think the pnniſhments the Laws appoint for De- 
linguents to be too ſevere ; or to imagine that 
the Legiſlatur has preſcrib'd penalties without a 
due regard to the fact. But this is all trifling; 
for tis no ContradiQion, that the puniſhments 
preſcrib'd by the Law thould be /*R, and yer 
thould ſometimes be mitigated; for the Laws 
determine only in the general, what puniſhments 
are to be infliffed on ſuch and fuch Crimes, 
without any conſideration of the particular Cir- 
eumſtances, which may ſometimes happen, in 
certain perſons, in certain ſtates and conditions 
in the Commonwealth: But particular Men are 
pardoned for certain Reaſons, which do not 
take place, either in a/! Offenders, or at all 
times (q). Seneca, in his Book de Clementia, 
faith, That pardon is à remiſfon of the puniſh- 
ment that is due, ( pens debite )' but that a wiſe 
Max always doth what he ought to do; bur the 
| miftake lyeth in the word due, (debite,) for 


G 


if it be meant, that Puniſhment is due to Of- 
fenders, that is, that an Offender may be pu- 
ni/hed without injury, or juſt occaſion of com- 
plaint; in this ſenſe it doth not follow, that if 
a Man doth not puniſh an Offender, he doth 
Wo 11 mew do: fora Man may v 
juſtiy and /awfully do a great many things,whic 
he 8 not 1 obliged to 28 Be- 
ſides, as it is a miſtake to ſay, that Puniſhment. 
is due to an Offender, meaning by it, that there 
is any inberent right in the Delinquent, which 
the Puniſhment is to ſatrsfie , (tor I think no 
body complains that his puniſhment hath been 
remited ; _ it may be indeed, that a Man 
may wiſh that ſuch correction, as might have re- 
claim'd him when he was young, was neglected, 
when he finds that his ch:/d1/h levities and faults, 
are grown up into bo!d and manly vices.) So tis 
improper to ſay, that a Delinquent ought to 
ſuffer puniſhment, (pænam debere,) meaning by 
it, that he is under any obligation to ſuffer it: 
the reaſon of which I have explained before. 
But if by the word due, (debita,) it be under- 
ſtood, that a wiſe wan is oblig d to inflit the 
pony I anſwer, firſt, That no Man can 
e under any ſuch obligation, unleſs the execu- 
tive power of the Laws be either publickly or 
privately commuted to his care. And ſecondly, 
hat the ob/rgation which lyeth upon the Go- 
vernment, doth not relate to the Delinquent ; 
bur to the whole Commonwealth ot Society, 
whoſe Safety it is bound to provide for, and 
eſpecially this way, by puniſbing the inſolence 
of Offenders ; which if the Government neglect 
to do, there is no injury done the Criminals, but 
the obligat ions the Government is bound under, 
to the Commonwealth , are violated. Bur tis 
evident, that the Peace and Safety of the Com- 
monwealth, is ſo far from being ſubverted, that 
it is ſometimes ſecured and eftabliſh'd by 
granting Pardon, in proper times and places. 
XVI. Grotius 1.2.c. 20.h 22. ſaith, That there is 
room for pardon even antecedently to the penal 
Lato; but this ought to be dextrouſiy explain'd, 


for otherwiſe it will appear but a very vulgar 


thought, that where there is no Law, there is 
no Puniſhnext, no Tranſgreſſion, or Pardon of 
Tranſgreſfion ; and a Penal Law, is not only a 
Law, which defines the particular ſort of pu- 
niſhment ;, but that alſo is a Pena! Law, which 
leaves the determination of the quality and quan- 
tity of the puniſhment, to the diſcretion of the 
Fudge, Here therefore it muſt be obſerv'd, that 
in Commonwealths that have no written Laws, 
the Laws of Nature ſerve inſtead of Civil Laws, 
and Fuftice is adminiſtred accord ing to them; 
and Perſons that rranſzre/s them , aie puniſh'd 
at the pleaſure of the Fudge : but even , where 
the Civil Laws are written, yet fince tis im- 
poſſible they ſhould be fo expreſs and particu: 
lar, as to compriſe all that variety, and com- 
paſs of Adlion, Men's impieties may be diſco- 


'verd in; it is neceſſary that Rea/on, and the 


6 


(p) be 1 l. 2. . 3. () Sab. Serm. 44: 


( q ) Vide Cie. pro Marc ana. Senec. de Clementia: in fin, 
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Law of Nature, (ſhould ſupply the DeteQts of 
the Crvil Law and where the expreſs penal 
Santtion is not ſufficient, it muſt be left to the 
diſcretion of the Judge to determine the penal- 
Yer); and thus we may underſtand, how Pa. 
niſhmgrt came to take place antecedenily to the 
Penal Lqws (s). But although, in theſe Com- 
monyealths, the Magi/tracy hath power to in- 
flit puniſhment on Malefattors , yet this is no 
reaſon why every Malefactor ſhould be puniſb d; 
bur this muſt depend upon the conneQtion there 
is between thoſe Ende for which puniſhments 
were at firſt inſtituted , and the puniſhment it 
ſelf : and therefore, if in a particular caſe, thoſe 
ends, upon a moral eſtimation, do not appear 
to be neceſſary : As ſuppoſe, firſt, Tis thought 
moſt adviſcable that ſuch a particular Crime 
ſhould not be diva d, or, ſecondly, If there 
be other oppoſite ends, of no leſs utility and 
neceſſity; as ſuppoſe, the ſame, or a greater 
good might be obtain'd, by omitring the puniſb. 
ment : or laſtly, If the Ends propos d by puniſb. 
ing, may be more conveniently obtained ſome 
other way, I can ſee no direct obligation that ly- 
eth upon the Civ Court to inflict puniſhment (t): 
To inſtance in the firſt Caſe, we muſt imagine 
ſome /in, that is not yet grown into common 
acquaintance, and in conſequence a pub/ick im- 
peachment and proſecution of , will appear nei- 
ther neceſſary or ſafe: for a great many Men's 
obedience, depends more upon their ſimplicity 
and ignorance of Vices, than any real love they 
entertain for Vertue : and con r the pu. 
niſhing ſuch a Crime, ſo new an range, will 
not frighten Men from it, but rather ſollicite 
and provoke their perverſe 2 to make 
an Experiment the ſame way, and fall in love 
with vrhat is forbidden them. And this was the 
reaſon, why Solon inſtituted no Law againſt Par- 
ricide, for fear it might not ſeem ſo much to for- 
bid it, as to put People in mind of it (#). And 
Busbeguius telleth us, That the Turks ſeldom 
make any Inquiries after ſecret Criminals , for 
fear they ſhould only find an occaſion for Scan- 
dal; an open breach of Law, he faith, they 
* ſeverely puniſh (*). An Inſtance to the ſecond 
Caſe, may be conceiv'd in a Criminal that pleads 
his own, or his Parents, or his Anceſtors Me- 
7:25 19 ballance his preſent Tranſgreffon ;, for it 
may {omerimes be equally, or perhaps more be- 
neſicial to the Commonwealth, to reward a 

brave Action, of a particular Nature, than to 


mi ſing hopes, if he is ſen 


uniſh -a bad one: and the expectation of 
uture Benefits, as well as the memory of paſt, 
will be ſufficient _ to wipe off the Guilt of it 
For tho what is once ill done can never be reme- 
died, yet it may be attoned for, by the brave A- 
Jiont of the ſame Perſons afterwards , and ſo le 
honourably forgotten (t). An Inſtance in the 
third Caſe, may be taken from a Man, who is 
won by advice to reform, makes a verbal ſatif 
fattion to the Perſon he has injurd; and giveth 
ſecurity that there ſhall be no farther occaſion 
of puniſhment to theſe ends, ſo that his Crimes 
will not be of any miſchievous influence. And 
thus Seneca faith (w), That a prudent Man 
will be very ready to pardon a guiltiy Perſon , 
* if his ſorrow for his fault 2 him any pro- 
fible his wickedneſs 

vas not ſettled and rooted in him, but only as 
*it were lightly floated upon his Mind; and in 
* ſuch a caſe, the impunity will neither be dan- 
* gerous to the perſon that receives it, nor to 


him that gives it. From all which, by the way, 


it appears, how far a Crime is excus'd by compo- 
ſition and agreement with the Accuſer or inju- 
red Party, namely, that they may ſafely remir 
it, ſo far as relates to the private concern of 
the Accuſer or injured Party; but that this 
ought to be no prejudice to the right of the 
Commonwealth. And therefore ſuch Agree- 
ments between private Men, may take away the 
ſecond end of puniſhment, but not the third (x). 
But to this Cæſe we may reduce thoſe Misbeha- 
viours that we commonly call Follies of youth , 
which any Man of candid Temper is willing to 

don, fince , when the warmth of that Age 
is over, Men uſually return to cooler and more 
ſober Thoughts (). And again,” when a Man 
© has been injured (z),he thinks the injury much 
* the leſs, if the injurious Party confeſs it to 
© have been a raſh and inconſiderate Action; for 
© a Man is very willing to perſwade himſelf he 
* ſhall live ſecure, when the Perſon that injured 
© him, ſhews a concern for what he has done: 
and in ſuch Caſes tis a neceſſary piece of Com- 
paſſion, to be more inclined to pardon than pu- 
niſh. For ſince all ſorts of puniſbment, and elpe- 
cially the moſt ſevere, ſeems to have ſomething 
in it, which conſider'd in it ſelf, is, though not 
repugnant to Zuftice, yet contrary to that Love 
and Charity, which is the reſult of the common 
Affinity of Mankind; upon this account Reaſon 
eafily permits the puniſhment to be Superſeded. 


(r) Lycurgus contra Lexcratem. It was not through ax Eq. 27 ia the —— that the Puniſhments for ſuch Crimes 


happen'd to be omitted ; but becauſe in the firſt times 


to be abſolutely avoided. | 
(t) VideGratian. cauſ. 23. queſt. 3.c. 18, 24. 


re were no fuch 


(5) And from hence that Paſſage in Cicero may be explain d, I. 1. in Verrem. No Law takes 
except it be ina thing in its own Nature criminal and wicked, 


ons ever heard of. : 
cognizance of the Time paſt, 
— it ought nevertheleſ 


ſo that if there were no Law in 


(u) Apuleins Metamorph. L. X. Tis the ſame thing almoſt not to be, and not to be known. Add. Senec. de Clement I. 1. c. 23. 


Busbeg. E 


+) Procop. Hiſt. Vandal. J. 2. 


might be cautious how he forgave thoſe that injured 
% Juvenal. Sat. 8. | 
' "Quedam cum prims reſecantuy crimina barbi. 
Vide Ariflot, Rhet. I. 2. c. 3. init. 


(2) Vid. Arrian. de Expedit.Alexandri magn. J. 7. 


P. 3. | 

(2) Which is almoſt the ſame with the Counſel. Mz en er concerning the impoſition of puniſhments. Dio. Caſſ. I. 52. 

(w) Seneca I. c. 16. 

Cr) Titus Ann. 3. There was reaſon why he ought to be ſlow in 
2 * Publicl 


pardoning the Indignities offer d to himſelf, that he 


Some Faults of Courſe with Childhood end. 
And 
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And to this purpoſe is that Paſſige of Plutarch the fears of Paniſhment (e): Therefore, though 
(a), © For what reaſon were the Rod and Ax the force of all Human Laws, depends upon 
always carried, tied, and bound up before the the i of Man, not only as to their Original, 
* Roman Magiſtrates, unleſs either to fignifie but alſo as to their continuance; yet they ought 
* to us, that their anger ought not to be left not, but upon very __-_ and weighty Reaſons, 
* looſe, and uncontin'd, or elſe that the flow un- to be alter d or repeal'd. For this would be a 
binding the Inſtruments of Execution, might breach of the rules of Prudence, in the Art of 
* be an occaſion ro them, to demur and delay the Government. But I don't know whether ir be 
Sentence; and as it hath ſometimes happen'd ro not a more dangerous miſtake, without ve- 
* reverſe the puniſhment, after it hath pronounced ry good reaſon, to fuſpend the Execution 
© (b), for ſome Vices are cureable, and others are of a Law ſtill in force, for the ſake of certain 
* palt Remedy, the Rods are to corre& thoſe that Perſons ; than utterly to abrogete it: ſince ge 
* may be reform'd, and the Ax cuts off what nerally, none of the common grievances of Men, 
© there is no hopes of amending. For ſometimes ſeem more inſupportable than this, that Per- 
a greater and juſter Charity, forces Juſtice to in- ſons of equal it, are not uſed with equ 
fict the Puny/hment ; that the pardoning one regard. But notwithſtanding, as the Sovereign 
Man, might not incommode a great many may, whenhe ſees gocd reaſon for it, repeal an 
others: For cis a cruel Compaſſon to ſpare intire poſitive a! ſo he has power to ſuſpend 
one Malefatfour, to the wrong and hazard of a its effect. with regard to certain Perſons, and 
number of innocent Perſons(c).King Fames in his certain Crimes, the Law in other Reſpetts be. 
Donum Regium L. 2. gives us this Catalogue of ing ſtill in force; the Sovercign I ſay, for ſub- 
Crimes that ought never to be pardon'd, namely ordinate Judges are not to make, or alter Lame, 
Sorcery, Robbery, Inceſt, Sodomy, Witchcraft, fa . but only to paſs ſentence, accord ing to thoſe 
tying the Coin, Oppreſſton or publick Violence (d). already made. @&f). Grotius, in the Chapter 
ut in theſe Caſes | have mentioned, the Szozcks before mention'd, Se. 24. diſtinguiſhes the 
ſay, a wiſe Man would ſpare, and not pardon. reaſons of Pardon given after the penal Late, into 
But I think *ris hard to deny a Man the liberty Intrin/ick and Extrinſick. The Intrinjick Rea- 
of calling that Pardon with the reſt of the ſon, according to him, is, when the Puniſhment 
World, which they will have to be ſparing z would not be unjuſt, as being before lawfully 
and certainly tis beneath Men of ſenſe to enacted and promulg'd, bur however has the 
diſpute about words when they agree in the appearance of too much Severity, when ſer in 
ſenſe. GFA h 1 mpariſon with the Fact; though I muſt con-. 
XVII. after the Eſtabliſhment of the feſs, I ſhould think, that if the Penalty the 
penal Law, the difficulty ſeems to be greater, Law enforces be in general too ſevere; it would 
how the Delinquent can be excus'd from Pan- be a wiſer Method to correct the Law it ſelf, 
iſhment. For there ſeems to be more room left than to pardon ſome few, and leave others ex- 
for pardon, where the Penalty is arbitrary, than * to the . of the Pumſhment. But the 
where tis expreſly determin'd by the Law and Judges are obliged, upon all the Rules of E- 
that not ſo much, becauſe tis that the quity, if not entirely to remit, at leaſt to mitigate 
Legiſlator ſhould behave himſelf conformably the Puniſhment , when they find in ſuch parti- 
to his own Laws,as becauſe the Authority of the cular Facts, a concurrence of certain circumſtan- 
Law will ſoon fink, if the due Execution of the ces, that alleviate the Crime, as to the Quantity 
them, is without good reaſon neglected; and and Quality the Law ſuppoſes.In which C er, the 
becauſe the Magiſtrate himſelf ſeems to invite Fact it ſelf harh the Iafrigſich Grounds, though 
others to rranſgreſs, when the hopes of Pardon, not of pardon, yet of alleviating the Penalty adhe- 
he gives the Ciminal, are equal, or greater than rent to it, and therefore, I am of Opinion,*twould 
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(a) Plut. Quaſtion. Rom. 82. | | 
5) Juvenal. Sat. 6. Nuila unquam de morte hominis cunct atio longa e ſt. | 
6 ulian. Miſepag. Tis an encouragement to the growth of Wickedneſs, to ſhow any Favour to Thieves and Villains. 
Appianus Alexand. Mithridat. There is uothing more ungrateful than a pardon d Criminal. And therefore none ought to be par- 
nd b ut ſuch as repent of their Wickeaneſs, * 
(4) Gunth. Ligurinusl. . 
Plus ſape nocet patientia Regis, 


ol mildueſi in indulgent Kings, 


Quam rigor ille nocet paucis, hie nicitat onnes ore danger, than the ſtricteſt Rigour brings. 
Dum ſe ferres ſuos ſperunt impune reatus. | Some few perhaps may by Injuſtice die, 
| But who can any pleafing fin deny, [ 
| 8 7 | Secure of Pardon and Impunity ? 
, : = | 
adus Roſar. c. 8. Tis brave and generous to forgive. But there is no reaſon we ſhonld find a cure for his Wounds who 
been 2 ck Enemy. A Man ought to think it an injury to Mankind to let go a Serpent 


(4) To thts relates what Lepidus ſaid in Tacitus Ann. 3. When he was againſt dealing ſeverely with the fooliſh Peet; if he 
be pardon'd, the Commonwealth will be in no danger by it; and if he be puniſh'd, his Example will have no effect. | 
( Arnob, I. 7. The Number of Criminals certainly encreaſeth, according to the hopes they have of buying off their Crimes ; 
Men are leſs ſcrupulous of ; ing, when they ſee the favour of a pardon is cafily purchas d. 
(f) iat, Orat. a. in Alcibiaq \ Thamiſtins Orat. 3. There is 2 2 difference between the Power and the Duty of 4 
Prince, and a judge; the lat! ir is to be directed by the Laws, former may amend; and alter them, alleviate and 


ſoften their rigour and ſeverity , as being himſelf a living Law. L. 12. 8 1. gui * 9 1. 8 24D. Aus ſentent. 
| | 8 


ſne Appellat. reſcind. 
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be much more proper, to allow of none, but ex- 
ternal Cauſes of relaxing Paniſhment ; ſuch as 
rhe tormer Deſerps of the Criminal himſelf (g), 
the Merus of 
other commendable Thing, or laſtly, the Hopes 
that the Delinquent may make amends for his 
Fault, by a great many good: Actions afterward. 
And therefore, Tully ſaith (h), Thar a Man 
that petitions for pardon, ſhould firſt of all 
© put the Judges in remembrance, what good 
© things he has been the Author of, and thow 
* how they overballance the guilt of his preſent 
Crime; and that in ſhort, he has been the 
* Cauſe of more good, than evil: And then, 
* ſaith he, in the next place, he muſt recount the 
* gocd Actions of his Family, whereever he 
* tindeth any worth relating, and then he mult 
0 joe that he did not commit the Fact out of 
Malice or Cruelty, bift that it was Raſhneſs, or 
* ſome other Perſon's Inſtigation, or any other 
* creditable or honourable Caule, that engag'd 
him in it; and after all be muſt make what 
* promiſes, and give what aſſurance he is able, 
that the ſenſe of his Crime, and the lenity of 
the Judges in pardoning him, . ſhall have ſo 
* {trong an influence upon him for the future, as 
* ſhall entirely reſtrain him from ever attemptin 
© the like again. And thus it hath been uſua 
to pardoa ſome Criminal, upon the 2 N and 
merit of their Anceſtors, ot at the requeſt of Men 
in favour. Tis related of the Emperour Hadri. 
an, that he alleviated the r er of Crimi- 
nals, according to the number of Children they 
had (i), and ſome have been acguitted, becauſe 
they happen d to be the laſt remains of a noble 
and i/luſtrious Family. Thus Phryne, an Athe- 
nian Courtiſan, when ſhe was tried for her life, 
was brought off by the art of Licias the Oratour, 
who took off her upper Garment, and expos'd 
her naked Breaſt to the Court. And M. Antonius 
the Roman Oratour, brought. off M. Aguilixs, 
when he was plainly convicted of Bribery, the 
ſame way; for bringing him in publick view 
into the Court, at the cloſe of his defence, he 
open'd his Boſom, and ſhew'd the People the 
honourable Wounds he had received there, in 
the publick Cauſe (&). Thus Polydore Virgil 
relates it, as a Cuſtom that obtain'd formerly in 
England, that no Criminal, except ſuch as were 
convicted of Treaſon, ſufter'd Death; but was 
condemned only to perpetual Impriſonment, if 
he knew how to read (0: And theſe Reaſons 
will appear more ſatisfactory, if upon Exami- 
nation of the Fact, it ſeemeth to be particularly 
exempred, from the reaſon of the Law. The Ge- 
neral Reaſon indeed, for the Obſervation. of every 
Law, is the Authority and Will of the Sove- 
r-igen Legiſlator , which when there appears no 
other Rev/ex, is reaſon ſufficient ; but the parti- 
cular, is either ſome benefit that is likely to 
acrue to the Commonwealth, or fome inconve- 
nience which may be avoided, by the Obſervati- 


his Family, or Relations, or ſome 


on of the Law : as for example, let us imagine 


ſome place where /umptuary Lats are in force. 
the general Reaſon of theſe Laws, is the Will of 
the Leg/ator, the particular, that the Eſtates 
of the private Subjects may not be ſquandered 
away, by extravagant and unneceſſary Expences; 
and in this inſtance, though the general Reg nt 
of the Lato may be enough to ſupport the Au. 
thority of ir; yet the ceaſing of the particular 
Reaſon, will cauſe the Puniſhment to be remitted 
with greater eaſe, and with leſs diſcredit to the 
Authority gf the Law : As for example, in 7076 
caſe, it we ſuppoſe the Offender in ſuch plenti- 
ful Circumſtances, as put him out of danger ot 
being reduced to Poverty, by the vanity and la. 
viſnneſs ot his Expences. Rigid Princes indeed, 
will hardly bear the neglect of the Execution of 
their Lats, or commands, only becauſe the parti- 
cular reaſon of ir is ceis d. Thus Cumby/es was 
very well ſatisfied that Crefizs was ſaved, bur 
yet put the Perſons to Dzath, that ſpared him, 
for their Remiſneſs in th:ir obedience to his Com: 
mand (7). Another reaſonable Plea for pardon, 
is, when a Man is intangled in a Crime through 
Ignorance, though perhaps not ſuch an Ignorance 
as wholly diſchargeth the Fau/rg bur ſuch as 
might proceed from Remi/neſs, or Negligence ; 
or if a Man were taken with any ſudden IWeak- 
neſs, or diſorder of Mind; which could nor 
be ealily prevented or overcome. Under the 
Firſt of theſe, we may rank the misfortune of 
Charondas, in Diod. Siculus, who came through 
inadvertency, with a Sword on into the publick 
Aſſembly, contrary to the Law he himſelf had 
made, and therefore I think it he had no reaſon 
upon that account, to have laid violent hands 
upon himſelf (n). There is another Story in 
the ſame Author, of Diocles the Syracuſian (u), 
Thar inſtituted a Law, by which it was Death 
for any Man to be ſeen arm'd in the Forum, with- 
out any Allowances to be made for Imprudence, 
or any other Circumſtances; and yet he, upon 
the news of his Enemies making an Incur- 
ſion upon his Territories, arm'd himfelf, and 
upon the report of a Sedirion rais'd in the Fo- 
ram, went thither with his Sword on; but be. 
ing told of it by a private Perſon, run himſelf 
through. But indeed there was no pity due to 
him, becauſe in his Lato, he had cut off all Ex- 
ceptions of Inadvertency, or any other Circum- 
ſtances of the like Nature. What has been ſaid 
of this Point, doth nor ſeem ro me, to be in 
the leaſt refured, hy all that tedious diſpute of 
Mattheus de Criminibus ad L. 48. Ti. 19. c. 8. 
In the laſt place, I add, that as the Megſuret of 
Puniſhment in Humane Fudicature, muſt be ta- 
ken by the advantages of the Commonwealth; 
ſo the ſame Rule may make it-neceſſity to ad- 
mit Criminals to pardon upon account of their 
Numbers. For though in other Cates, tis no 
excuſe to plead, that there were others guilty ot 
the ſame Crimes (); yet every wil: Go. 


- 
> 4 4 3 


2 2 1 


2 


— 


(2).Vid. Diod. Sieulus, 115.6001. (0) C Nees. . (0) Vid. Xiphilia, Epi. Dion. Vid. Liv, 1. f. e 35 
(i) Polyzd. Virge M ſt. Angel. l. 16s. ( _—_ 
n Vid. Diodor. Sicul. J. 12. 19. C 
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nent ought to take care, that Juſtice, which was 
for the Preſervation of Humane Socie- 

0 | 

of ir. 


ould not prove the Ruine and DeitruQi- 
Cautius in gentes morbos, & proxima Cordi, 
ON, a trattat ſolentia cura, 
Parcindoq ; ſecat, ferro ne longius atto, 
 Irrevocandus eat ſettis vitalibus error. 


The $kilful Surgeon all his care applies, 
When nigh the Heart rhe burning Ulcer lies. 
With gentleſs touch he tries the affected part, 
And probes the throbing Wound with cauti- 
| g | (ous Art. 
Nor wide the inciſion makes, but ſpares the 
(unſound, 
For fear the Vitals ſuffer by the Wound (o). 


And therefore, tis a very good Charaer of a 
Prince Ovid. gives us, L. 1. de Ponto Eleg. 3. that 
be reforms more Vices by the fear of Puniſhment, 
than by Puniſhment it ſelf. Beſides, *tis fre- 
2 neceſſary either to ſoften the rigour of 
{ome Laws, or elſe ſuffer them to grow out of 
uſe. So Tacitus ſaith, An. 3. That it was 
* propoſed to reform the Law call Papia Popæa, 
: uſe the number of the Perſons that were 
© obnoxious was encreas'd, and every Family 
© lay at mercy, ready to be ruin'd upon any ſug: 
* geſtion of the Informers; and becauſe, as 

faith afterwards, the Informers had advanc'd 
< themſelves ſo far, that they had prevail'd not 
only in the Czzy, but alſo over all Lahn, and 
over every Citizen they could find any where 
* elſe; ſo that a great many werealready ruin'd, 
* and almoſt every one was under the Apprehenfi- 
© ons of the ſame Fate. And thus Tiberius in his 
Letter to the Senate (p); tells them, that he 
thought it a ſurer Method, rather to paſs by the 
bead-ſtrong over grown Vices, than by attempting 
to correct them, only diſcover, what Crimes they 
had not ſtrength enough to maſter, that it would 
be belt 1 1 0 them firſt in their own Breaſts, 
and be content to wait 1 ſhame had coretted 
them in the Nobility, Neceſſity in the Poor, and 
the Rich ſhould grow weary of them. And indeed, 
Men are not delignedsfor Puniſbment, but Pun- 
iſhnent for Men. Ai d therefore, if they who 
have the right to inflict Puniſhment, are under 
Apprehenſions of any imminent Danger, upon 
the :nflition of it, they can be no more oblig d 
to puniſh, than a Man is to lay violent Hands 


upon himſelf: Thus in a Ship, if a Pilot commit a 
Crime, and no body elſe underſtand the manage- 
ment of the Veſſe/, tis plain that a Man that 
would do Juſtice upon him, muſt unavoidably 
Shipwrack himſelf,and all the reſt of the Paſſen- 
gers. And thus alſo the Magiſtrate may lawful- 
ly wink at ſome Crimes, the — — of 
which would be of dangerous Conſequence to the 


Commonwealth. And eſpecially when the Perſons 


guilty, are neceſſary to the common Safety and 
reſervation z though the Magiſtrate ought ne- 
ver to make any direct Agreement, for the per- 
miſſſon of any Vices; much leſs make any 
publick Gain by them ( 95 Thus in Italy, Par- 
dons are ſometimes publickly promis'd to any 
one of the Banditti, on Condition he bring with 
him the head- of another of the ſame Gang: 
(Though Stephanus) was very much diſpleas d 
at that Cuſtom, and ſaith, that the reaſon of it 
would appear agreeable enough in an Ariffole or 
a Plato, but could never become a Chriſtian) be- 
cauſe this gave the Banditti a ſealouſie of one a- 
nother, and hinder'd them from uniting into 
Bodies, and conſequently from being formida - 
ble to the renin at Tg Sr. Thomas More 
was of a contrary Opinion in his Utop. J. 2. 
XVIII. I ſhall in the next place enquire into 
the Method of rating the Penalties, or what Mea- 
ſure of Pumſhment it is reaſonable to allot to 
* Crimes. And here beſides what I 
ve before ſaid, upon the quantity of Adlians, 
tis obvious to obſerve, that in Civil Courts the 
72 of a Criminal Action, tis taken _ 
firſt from the Object they are concern'd in; 
Secondly, as their Malignity doth more or leſs 
harm to the Commonwealth. And Thirdly, 
from the Intention and Malice of the Delin- 
8 which may be diſcovered by variety of 
ircumſt ances. The greater halts and more 
noble the Object e is, the greater and more 
Criminal is the Fatt eſteem d. As therefore of all 
Objects, God. Almighty is the Greateſt and moſt Ex- 
cellent, ſo any Action that tends to his Diſhonour, 
is of all others the moſt wicked and deteſtable, and 
as that Worſhip and Reverence we pay him, con- 
fiſting chiefly in the Afions of our Mind, ought 
to influence and govern our whole Lives; ſo as 
he himſelf has diſcovered his Pleaſures, thoſe 
Aions by which we expreſs our external Reve- 
rence to Him, may be ſuperceded, when they 
come in Competition with ho/e, which deſign 
any extraordinary benefit to Men, or to avenge 
any great Evil from them, where there is any 


Co) Claudiandus de bello Getico. 
 Lucanus |. 2, 
Dumg ; nimis jam putrida membra recidit, 
Exceſſit medicina modum, nimirumg; ſecuta eft, 
| Nua morbi duxere, manus penere nocentes ; 
Sed cum jam ſoli poſſent ſupereſſe nocentes. 


Ibid. Tot ſimul infeſto jrvenes ſuccumbere leto, 
Safe famas, pelagiq, fruor ſubiteq ; rume, 
Aut cali terreq; lues, aut bellica clades 
Nunquam Þ ena fuit. P 


Y Tacit. Ann. I. 4. (4) Vid. Pet.c. a. u. 15, 


a aA ae 4 as 
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While He, the ſound, freed from th' inſected part, 3 
With diligence ſevere and barbarous Art, . 
The weaken'd Body ſank beneath the ſmart. 

The guilty only were of Life depriv'd, 

But when the guilty only had ſurviv'd. 

In Plagues and Famines, and relentleſs Seas, 

By Earthquakes, and by common Enemies, 

Romes oft her not leſt in numbers ſpent ; 

But nere before had loſt by Puniſhment. 


Sentc. de Tra I. 2. c. 10. There is a neceſſity of Pardon when the whole Army deſerts, . 


(4) Apolop 270 leads. c. ig. 


danger 
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danger in the delay. Luke c. 4 v. 5. the Ati- 
ons next in remove from theſe 
affect the whole Body of Mankind; and then 
ſuch as diſturb the Publick order of the Com. 
monwealth. Afterwards follow thoſe Criminal 
Aclions, that affect only particular Men; and 
under this Rank, the Civil Court ſets thoſe fore 
molt, that ſtrike at Liſe, the Foundation of all 
out temporal Happineſs ; and next ſuch as con- 
cern the Members, not Vital, but without which 
= ic ſelf, would be a cumberſome and uneaſie 
urden : And theſe are valued according ro the 
dignity of their uſe (7). The next Claſs of Ci. 
minal Aﬀions, are thoſe, that threaten the quiet 
and honour 13 Families, the Foundation 
of which is Matrimony, And though Philo the 
Fewo. in his Book de Decalego, places the Command 
againlt Adultery, before that againſt Murder) in 
the next place we may rank thoſe that rob us 
of,or deny us thoſe Bleſſings, which make up the 
Neceſſaries, and conveniences of Life, and that 
either directly or indirelliy, by depriving us of 
them out of wicked deſign. And in the /oft place, 
we may reckon ſuth as deprive us of our Reputa- 
tion, or civil Charaller, and Eſteem. In the par- 
ticulars of theſe Crimes, ſuch are of the fir 
Rank, as have reach'd to the greateſt height 
of a conſumate wickedneſs. The Inferiour are 
thoſe that terminate in ſome Alle, and are not 
arrived at their full growth : And in theſe, the 
of Malignity difter according to the 
pitch they have arrived at. And here we may 
obſerve, that naturally, a De/ign, and Inclina- 
tion to tranſgreſs, in any particular A#, muſt 
not be conſiderd as under the ſame Degree of 
Enormity, with the Fa it ſelf, actually finiſhed; 
becauſe Evi/ preſents ir ſelf to the Mind, under 
more odious and diſagreeable Colours, when we 
come to cloſe with the Commiſſion of it; and 
conſequently, we muſt have a greater ſtock of 
Obſtinacy, and Reſolution, to overcome it; than 
when the Scene lies, as it were at a Diſtance, 
and we have but newly entertain'd the thoughts 
of the Attempt. When therefore we ſay the 
Will is the ſame with the Deed, we muſt under- 
ſtand, that this is meant only of ſuch an 
Ad of the Will, as is united with the utmoſt 
of Endeavour, ſo that no new Operation of 
the Will Intervene, betwecn this and the Even: 
of the Crime, though the ſucceſs of the Aion 


fail: As ſuppoſe a Man takes aim at another 


to ſhoot him, and miſſeth his Mark. And there- 
fore Sir Thomas Moor, Eutop. I. 2. ſaith, That 
© there is no leſs Danger in having attempted any 
ones _ Chaſtity, than having aQually violated 
© it. For in every Criminal Action, a ſettled and 
« determinate endeavour, is equal to the Deed , 
© for *tis very reaſonable, that that Man ſhould 
© have no allowance made him, for what was 
wanting to the completion of his Action; 
© fince twas far enough from his intent, that 
any ſuch effect ſhould happen. But the gene- 


, are ſuch as 


rality of Evils are rated higher, or lower accor- 
ding to the Diſparity of the Subjefs they hap- 
pen to light upon; as to their State and Conditt- 
on, Happineſs, or Infelicity, Age, Time, or Ne. 
ceſſity or any particular Paſfion, or Affeclion, that 
may byaſs them to ſome particular 9004, or give 
them an Averſion to ſome Species of Evil. 
Neither muſt we only barely conſider, what are 
the direct and immediate Conſequences of any 
Action, but alſo what elſe may probably enſue; 
as in Fire, and Inundations, upon breaking up 
the Diques, the Miſeries and Deaths of a num- 
ber of unfortunate People, are always to be con- 
fider'd'(s ): And therefore the Chineſe make 
it death, for any Man that is the occaſion of 
the breaking out of Fire, tho it were only by 


his _— 

Xl . The imenſeneſs or remiſneſs of the Will 
and Inclination , are to be meaſured pringipally 
by the Cauſes and Morives which engage Men 
in Sin. There is hardly any Man that is witk- 
ed gratis, or without any deſign ; tor if a Man 
be in love with Vice, purely for irs own ſake, 
and fin only out of Vaniiy and Affectation, or has 
no other reaſon to give * his Vices, than that 
they are unaccountable and incredible (S), he muſt 
certainly be arriv4 at the higheſt pitch ris poſ- 
ſible for Humane Impiety and Impudence to 
reach : and therefore, we eb ,, find any Male- 
faltor ſo confident , but he will either deny the 
Fatt, or elſe pretend ſome plauſible reaſon jor his 
reſentment or excuſe,and extenuate it from ſome 
Plea of the Law of Nature (t). The greateſt 
part of the World are perfwaded into fin by 
their Paſſiont, ſome of which preſs us with a 
ſort of Violence, t6 eſcape preſent or imminent 
Evil : and *tis reaſonable theſe ſhould be al- 
lowed to excuſe or extenuate the Crime. And 
therefore ſuch Crimes as are the Effet7s of the 
Fear of Death, Impriſonment, or any great Diſ- 
content, Pain or Paſſion, or of extream Poverty, 
are always look'd upon to he excuſ/ab/e. Thus 
the wiſe Hebrew pronounces, That the Thief 
whoſe mean Circumſtances tempts him to ſteal, 
is a more excuſable Crimina! than the Adulterer. 
So Theft in caſe of Hunger, is a leſs Crime than 
the ſame, when it is the efte& of an unmeaſu- 
rable Avarice , and Perjury upon fear of death, 
than only upon the refufing to reſtore what has 
been entruſted, in hopes of Lucre. And thus, 
as the Authour ad Herennium ſpeaks, J. 2. © Tis 
© a greater Crime to debauch a Woman of Qua- 
© lity, than to commit Sacri/edge, becauſe Ex- 
© tremity may force a Man upon the one, the 

© other is the effect only of an unreaſonable 
< Luſt (#). And therefore a Batwd that makes 
advantage, by being ſerviceable in encouraging 
and ſupplying other Peoples Lft, deſerves more 
ſevere puniſhment, than one that endeavours on- 
ly to gratifie his own Deſires. And thus M. An- 
toninus is very juſt in his Opinion (*), That 
© thoſe Crimes are more excuſable which Arg er 
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TL (u) Add Pale: h ld fr. in fin 
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(* ) Calpurn. Flaccus declam. 2. 
(L255 10. 
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ct Men upob, than thoſe their 
them ta; for, dan he, 4 Man that yields to 
the Paſſion of Anger, ſeems to break with the 
© Lars, of Reaſon, with ſome Regret and ſecret 
© reluiftance of Mind; but one that fins in com- 
ee to his Laſts, gives himſelf up with 
© Pleaſure, and therefore is more imtnoderate, 
+ as well as more ſoft and efteminate in his com- 
+ pliance. And as another obſerves (u), An. 
ger has 4 much ſtronger, and a more violent 
influence upon us than Deſire, for Deſire gives 
© us time to. deliberate and confider with out 
© ſelves; but Auger raiſes ſuch Storms in our 
*/Breaſt, as hurry us almoſt to DeſtruQtion, and 
js never gue till it is ſatisfied. The Biaſs of 
our other 3 5 an N real or 
mag in and among ings that are 
—— — „it is contrary to the — tenden. 
of ſome to tempt us to ſin, ſuch as are the 


ertues and the Aion} which reſult from them; 
and ſome things are indeed good in themſelves, 


but may be inducements to fin, according to the 
diſpoſition of the Man's mind that is in — 
on of them : and ſome of them are pieaſing and 
delightful, others inſtrumental in the procure- 
ment of delights ; which are ſuch as we call 
uſeful.” Every Crime committed in a purſuit af. 
ter theſe, is, ceteris paribus, lookt 
more excu/able, the more that good 
view ſeems to be agreeable to Nature, or the 
more 1 we TI it. __ ima- 
gi eſſings and good things, are as we 
— credit and value of, either to our Fx/ly, 


lory, or an over-rated Opinion of our own 
orth, as it is neither bottom'd upon Vertu, 
nor has any mixture of utilisy in it: as alſo Re- 


venge, as it propoſes to it ſelf, nothing elſe but 
. injuriows Perſon: And the leſs 


of Nature there is in theſez and the eafier ir is 
for a Man to be without them, the more cri- 
minal are thoſe Action- judg'd that flow from 
them. And then it is certain, that Crimes 
as are the reſult of a clear and diſtin  &now- 
ledge, are greater than thoſe ariſing from Errour 

Miſtake, and thoſe Errours are more dan- 


gerows and criminal which a Man involves him 


ſelf in, through an pb/tinate purſuit of his own 
Principles and way of Reaſoning, than thoſe he 
imbibes from the Authority of Publicꝶ Teach. 
ers (x). And this is alſo well obſery'd by Mr. 
Hobbs, Leviath. — 6 rn — F — 
omitted upon a preſumption of Power, Fri 

or Riches, by the aſkifance of which the Of- 
fender hopes to reſiſt the Publick Miniſters of 
Juſtice, is a greater Crime than when it pro- 
dceeds from hopes of not being diſcovered, or 
* eſcaping by thght, for the one is an open con- 
* tempr of the Law, 


—. 


te, * impudence 


upon to be 
—— 


our Vanity, or our Vices; among which is Vain- 


example by which be diſſtaa 
— 3 


the other not (Y). And 


ure and of Nations. 177 
© generallyy as AviſtotieTaith(s Y, Tack as deny 
— in it, ate puniſh'd more ſeverely ; 

| 


ch as think themſelves juſtly dealt with, 
* are usd with gentleneſs — ty: and the 
* reaſon is, becauſe tis impudence to deny a. 
* thing that is plainly prov'd againſt them; #1 
ence is contempr and wittul negligence. 
And this a wiſe Man will ſomtiimies pardon 4 
great Crime eafiet than 4 leſt, if be that 
e e ts infirmity, than 
of rankor und malice; and that this 10 1 7 
duts. of a — . deſigning , circumſpett Craft. 
Neither will be punilh the ſame Crime after the 


Same manner, in differett Offenders, if what the 


one committed through mdiſcretion and negligence, 
the other did induſtrioufly and with delibera- 


T10R. | 1 

XX. Another Argument of the flrengrh and 
violence of the Inclination and Imention,is, when 
beſides the common Reaſons that ought to be 
ſufficient to reſtrain a Man from fin , t be 0- 
ther particular Reaſons, founded either upon the 
Perſon of the Delinguent, or in the Perſon of 
him who was injured in the Fat, or in any o- 
ther Circumſtances. Thus as Juvenal faith (a), 


Omne animi vit ium tanto conſpettins in ſe 
Oinen haber, quanto major qui peccat ur. 


usr publick ſcandal Vice attends, | 
As he isgreat and noble who offends. , ' 


And thus the ſame ſort of fin, committed by a 
Clergy-man, is look d upon as à greater fault 
than by any one elſe; becauſe tis expected he 

give a Pattern of a pious and exempla- 


ry Life to others: Fur 42 Man that negledls bin. 
ſelf, tuhat he perſwades others to do, confutes his 


own counſel by bis praflice , for the force of b 
wades them, is 0 
8 uments by which he mould 
convince them (b). And thus, as Tully faith, 
© there is not ſo much er in the Vices of a 
© Prince, (tho? it muſt be confeſs d, they are ill 
enough in themſelves,) as in the conſequences 
© that attend them, that there will 1 
many N imitate them; and ore 
Princes of bad Morals deſerve very ill of the 
Commonwealth 17. as they are vicious 
* themſelves, but as they ſpread and gate 
© Vice in the Commo 1: not only as they”. 
* are wicked themſelves, but as do more 
; harm by ah N than by their Sin (c), 
Thus Tacitus faith of Capito, That he was 
the more remarkably. | N 
ſo great a Maſter in the Knowledge both oi 
* the Humane and Divine Laws, he had forfeir- 


ved his publick Character, and diſgraced his 
Leun privare Skill, And as Telly With in avs 


* 
LE a as 4a Ee PII — 


(x) S. d. I. 5 19. 
Sener. de Id. , 1. c. 16. 
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ther place (di, As it would be unpardonable in a 
Man that profeſt himſelt a Grammarian, to 
ſpeak improperly, ot in one that would have 
the repute of Skill in Singing, to be aw kard 
in his Practice of it; becauſe theſe are Faults 
in the Arts they pretend to. So a Philoſopher 
that is (3-4 of miſ management in the Con- 
duc of Lite, is the moſt unexcuſable, becauſe 
* ke is deficient in thoſe Duties he a to be 
© Maſter of; and becauſe he commits Miſtakes 
© inthe Art of Lite which. he profeſſeth (e). In 
Peru,, under the Empire of the Inca's, any Ma- 
giſtrate that was found guilty of a Crime, was 
puniſhed with greater Severity than any pri- 
vate Ofender: The reaſon given was, becauſe 
he was expreſly preferr'd to the Adminſtration 
of Juſtice, and plac'd in ſuch an Office ot Traſt, 
as being look'd upon to be a Man of more than 
common Probity and Integrity (/). Thus the 
3 of a Friend, affect us more than thoſe 
of an Enemy (g). On the other fide, a Benefit 
conterr'd by an Enemy,is more pleaſing and more 
valued, than the Kindneſs of a Friend : Not- 
withſtanding what Terence ſaith, That when 
a Man ſtands in need of a good turn, he is 
glad to receive it at any hand; but 'tis double 
* pleaſure to receive it from one he has reaſon to 
expect it from (h). Thus an Affront from a 
Man of mean Circumſtances, is more aggrava- 
ting, than from an Equal or Superiour (1): 
or from a Man's own Children or Servants; than 
from another's. There are alſo ſome particular 
Crimes, which are branded: with particular Infa- 
"Ys conſiſting in the vro/ation of ſuch Act of 
wty, which we are obliged to pay to certain 
Perſons, and are therefore judg'd more highly 
wicked; ſuch as D:ſobedience'to Parents, Tabs- 
manity and Rudeneſs to Relations, Ings atitude 10 
Bent factors, which are look'd upon to be more 
heinous, than if they terminated in any other 


Perſons (). In tine, tis a material aggravati- 


on, to conſider the time, and place, when, and 
tohert the Fa# was committed. And thus the 
ſame Cine committed in a public place, before 
Witneſſes, is greater than when a Man endea- 
vours to conceal it; both becauſe, what is acted 
with the advantage of ſecreſſe, at leaſt gives 


— 


leſs ſcandu/; and becauſt tis a ſtrong pump. 
tion, that, that Man is a h and hardemd Of. 
fender, that has the impudence to face the World 
with his Cr:mes, and to ſin, as it were; in defi- 
ance, to all the good and ſobet part of Man- 
kind (4. Thus it is a greater ſin, to be guil 
of unchaſt Actions in a Church, than in 4 T 
vern; to ſtrike in the Court, than in -a private 
Houſe , and to be guilty of Intemperance of a 
Work day, ceters pas ibus, is more excuſable, 
than to be guilty of fuch Exceſs on the day ſec 
aſide for Devotion (4). Thus Cicero ſeverely 
aggra vates Antons Crime, for coming into the 
our t ſo diſerdes d with Wine, as to be fore d 
to vomit while he ſute on the Bench (m). Thus 
the Dectaimer faith (n), That tho' Rudeneſs 
in any other place may perhaps be excuſable, 
* yet in the Temple, where we ſet a guard upon 
© our words, where we compoſe our Souls, and 
© lock up our moſt ſecret thoughts, to offer an 
© injury, or aftront there, with the ſame boldneſs 
as in an unfrequented, private place, is unſut- 
* ferable (o). Laſtly, The Methods and the In. 
ſtruments uſed in the commiſſion of the Fact, 
ſeem to be acceſſary to the aggravation or exte- 
nuation'ot the Crime; becauſe tis uſual to in- 
fer from them, the force or weakneſs of the in. 
tention. And therefore *tis a greater Crime to 
rob a Man of his Goods , by breaking open his 
Doors, by digging through his Walls, or artifi- 
cially picking his Locks, than by going in bold - 
ly at an open Doo. Anek 8 
21. Another Circumſtance that aggravares the 
Crime, is the power or ability the Perſon was 
Maſter of, to forbear the Fall: For fome Men 
have clearer, and more lively Apprehenſions, of 
the Reaſons why they ſhould decline % Aﬀs 
than others; and ſome have ſtronger Propenſi. 
ties than others, to ſome particular ſorts of fins, 
which may be accounted for, by the particular 
mixture and conſtitution of the Body; or elſe 


by the Age, Sex, Education, or other Circum- 


ſtances () For 'tis eaſie to obſerve, that 
young People, Women, and Men of heavier Tem- 
pers and duller Parts, or ſuch as have had but 
a mean Education, are leſs nice and accurate in 


their diſtinQtions between jaſt and unjuſt, ag?! 
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Tuſc. queſt'l. 2. 
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e 
Garcilaſſ. de la Vega Com. Reg. I. 2. c. 1 
£ 
verely thanif be had bili'd a Subje 
$ , Adelph, Ad. 2. SC. 3. 
(t oy an 
to own 
2 it, ſeems to come 
ky) Vide AriPor. Probliy 29. f. 14. 
n) Quint. Declam. 252. If any inj 
„Satisfaction muſt be demand 
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Ti 


wintil. Decl. 3. 'Tis the misfortune of Superiours to be thought to command others, what they do themſclves : and 
always moſt pernitious when the Authour of it is great and powerful. | vat) 


Petro.” One that offers Violence to a Rind is a Villain, but a Man that injures his Friend is little leſs than a Parri- 
"Among the Celta, —. to Nic. Da maſcenus de moribus Gentium 
71 be puniſt ment of the firſt was death, of the ſecond only baniſkment. 
{2 17; LAW big Dd bars Ye ING. 11. 75 2 
e is that paſſage in Lyſias, (peaking to the Athenians, Orat. 4. Ye ought to ſhow: your ſelves more ſevere - 
when they prophane the Rites. of ycur Religion, than to Forreigners ; becauſe the Crime, as theſe 
2 ; in your own People tis native and inteſtine. my 52 
* (#) vide 1.7. 8 8. L 9. $1. D. I. 17.5 3. de ini. ' | 
be done to the Magiſtrate, it is an Act of Hoſtility againſt the State; if to an Am- 
by War and the Laws of Nations. The ſame Sum of Money taken from 4 private. 


a Man that kill'd a Foreigner was puniſb d more ſe. 


(m) Cic. Philip. 2. 


Man is Theft, from the Altar or Temple Sacriledge. And fo one that violates anothers Chaſtity, ſhal: pay to the Party de- 


manding barely Satisfaction for Vitginity, 
and rayiſh'd a Candidate, the Prieſthood 


ten thouſand Seſterces; but one that hath been publickly guilty of the ſame Crime, 
muſt not be allow'd the ſame terms. Quin. Deck. 264. Add. Inf. C rat. l. Sc. i. 


(9,) D au Adam. I was abuſed by my Enemy, in cold blood, in the morning, out» of malice , not upon ay | 
heat of Wine, publickly, before Strangers, as well as Citizens, and that in the Temple, whether I was obliged to go by 


the Duty of my Office.” Add. L. 16. D. de pence, J. 28. 6 f. f. . 


D Vide L. 6. D. ad L. Fuliam perulatus. 
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e turns out defires one way, and Touth diverts and Relations perſwade him to traglgreſe the 
5 another (). Again, The nigher the E. 0 


and pacified by any interval of time, And ſo firſt time he is found guilty, or whether he de 
Gref and Diſcontents, will not always be 9 0 Offender : For in every Commonwealth, 


= 
* 


er deſires, or 1E nqne at all, than greater Crime, than if there have been frequent 


; | 4ith he, if he were heat. it ſelf better or worſe, any farther than as it diſ- 
ed into a Paſſion, It was Pittacuss Law in- covers it to proceed from inveteratę Cuſtom or 
deed (), That ſuch as abus d others in their Habit (x). And ſince regard js principal had 
Vine, ſhould pay double the ſum" they ſbould do, to the fregaency of the repetition, in the making 
were ſober : For fince People in that con · an eſtimate of moral actions, ( lince from then 


pearance of ſome Evil, than ſuch as ariſe from 2 Crime, than ont the ſame perſon has 


— rn ee probity. 


L 


deſigned. Philo Jud. de (| 
: xm fag Plats de LL that kill a Man upon propenſe malice 


a 
of Manſlaughter only out of a ſudden raſhneſs. pe” 8 r W cee 
Auer. Polit. l. 2. f. 1. (+) This Law is alſo mention d by Flutareꝶ in Conviv. 7. ſapient. 8 | 
Ct) Ariſtut. Nicom J. 7. c.7. The Intemperance of Anger is leſs Criminal than that of Luft. Magn.Moral. I. 2. c. 6. A vi 
inclination for Pleaſure is much more faulty than any exceſs of Anger, For Anger is a very, teſtleſs uncaſic Paſſion, und every 
one that is under the power of it finds himfelf diſcompoſed, But the Incontinence that ariſeth from the concupiſcible Appe- 
tites is attended with Pleaſure, and therefore is leſs cxcuſable, becauſe it ſcems to be the eflect of Wantonnels. and Effeminacy. 
There is a paſſage like this in Marcus Antoninus 1.2.5 1 9. Ad. Ariſtot. Probl. $ 29. Q. 16. | 5 oe 
Cu) Vide L.2.D. dereceptator.” Ad. Gore d. L $31. * 1 nn any 
* ) Vellejus Paterel. a. c. 3. Precedents ſeldom ſtop where they begin, but if allow d nher ſo little liberty, will | 
make way for themſcivesto bicak out further. Vide Cell. l. 10. c. 19. n SEA of & 2.9 £5) 
(x) He L. 28. $3.0 's Ant. Aung haus de crimin. tit. ile furtis'$ 91/054. and . D. tit. 18. c.. $ 27,28; ') 
Cy) Libanius Legat. Julian. | 5 eee ee e CO eee ee |»: 
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Perwviens under the Government of the Inc's, 
took partiular care to puniſh the firſt Efſays of a 
doors 
might return of me 
3 
1 up when 2 im 
but n And where Ju- 
ice moves ſo flow, as not to reach the Offen- 
der, till he has repeated the fat, the private 
Subjekts impatient, and will take the li- 
derty to themitives 3 


the ice of 
bd an Peace and > par 1 


curity(z). And it isnoOb- 
on, that a good habit gives an eaſineſs to a good 
aſfionzot that on the contrary, an ill habit makes it 
difncult to forbear doing Jgbordat aſſiduity which 
was neceſſary to attain the good habit at firſt, is a 
fufficient reaſon why ue of it ought to be 
leſſen d, tho? the exerciſe of ir be eaſie and pleaſant. 
And on the other fide,our averſion to /ix ought to 
be therefore the greater, becauſe by a 6 in 
doing ill, a Man ſhall contract ſuch a Familia. 
rity with it, as he will — ever afterwards 
de able to nen and becauſe by often tranſ: 
grefing, Men loſe their modeſty, and forget the 

| 7 oy The common Infirmities of Hu- 
mane Nature, will excuſe ſome Miſtakes in the 
Conduct of Lie; bur to be often guilty of the 
fame Miſcarri is but a ſmall remove from 
Madneſs (a). peccadillo a Man commits at 
ſixteen, will not appear the ſame , the all other 
Cirumſtances agree at ; for by that time 
the habit, the maturity of a Ma nr, 
ll cut off all pretences and po that might be 

8 


will cut 
made for pardon. And all theſe things are, with 
2 conſider d in — puniſhment. 
or 2 Crime of a moderate ſize, upon the firſt 
commi(ſion, may be more eafily purdon d; or at 
leaſt pumiſb d with /eſs rigour, than one that has 
been the common practice of the De/inguent (a). 
And ſometimes future Reformation is made the 
Condition of Pardon for paſt y_ and in 
defect of that, the puniſhment of paſt Crimes is 
Joyn'd with that of the repeated Crime; and 
the former Middemeanours are again brought 
under the laſh of Juſtice (b), From whence it 
| * what ſenſe that common ſaying is 
4 


ap 
true, 


agreeable to ty, 
en Series of ne 
Delinguent's Life was examined, together with 


* 


A 


faction or other, he conceiv 


s.the inveterateneſs and —— of Ce 
17 


nifeſt proofs of the xs malice of the Oy. 


minal ; but as Grotizs ks (c), was, or at 
leaſt ought to have been conſin d to ſuch C2/es 


only, where the De/inguens being not otherwiſe 


vicious, was unwarily d, by ſome Satiſ- 

fa, hethyuld find in 
the Commiſhon of the Fact, or where the 
Proof of the Fact lies Intricate, perplext , 
a view of the Criminals Life, might give the mar- 
ter ſo much Light, as to diſcover whether it 
it were probable, he was guilty or not, fince a 
Man muſt make ſeveral before he can 


come to the higheſt pitch of _— yet Herodo- 


dotur (c), gives us an Example of Sandoces a 

Per ſian Judge, that Darius commanded to be 

crucified for taking Bribes, and giving wrong 
Judgment; but when hecall'd to mind that the 

Services and good Offices he had done him, were 
more than his Crimes: He order d him to be 
taken down, and admitted him again to favour. 
And Cicero in his Defence of Sulla, reaſons the 
fame way, In all Matters of Importance and 

© Concern,ſaith he, we are not to meaſureaMan's ' 
© Intentions, Thoughts or Actions, by the Fact 
© it ſelf; but by the Circumſtances of the De- 
$ —— Life; and the reaſon, ſaith he is, be- 
* cauſe according to the Opinion we e of 
a Man's Morals, we generally Conjecture, how 


far he may be guilty, and how far not (d). And 


for this reaſon, it was uſual in the old Roman 
Fudgments, for the Plaintiff to begin with a 
#ſure upon the Life and Behaviour of the 
Defendant , and on the other fide, the, Patroni 
ei e excuſes for him themſelves, or 
ht in the Laudatores, Perſons that ſhould 
give Teſtimony of his good behaviour. And there 
was very good reaſon for the Practice; for fince 
ſome vices or other run through the generality 
of Mankind; the Judges ought to be very cau- 
tious, how they throw away the Life of any 
—_— that has more cf good in him than he has 
bad, For it ſhould be carefully obſerved, that 
an Inquiry into the Criminals M and paſt 
Life, where the Faf# is intricate obſcure, 
make the Preſumptions great on both ſides 
and therefore if any Man has clearly acquitred 
himſelf of the Cine he was indicted of, he 
may lawfully plcad (d), bur be was not oblig d to 
make a Defence for bis Morals, or vindicate bis 
behaviour, but only to acquit himſelf before the 
Court of the Crimes, bis Accuſers charged bim 
with (e). But when a Man that has always 
been a regular and dutiful Sabjef, a_ 
whole courſe of Life; there is good reaſon the 
Lats deal ſeverely with him, upon 2 
double Account; both becauſe he hath tranſ- 
greſdd a Crime, and becauſe he has made ſo ill 
Sees ( change a good Courle of Life 
a ) . 
X Although from what has been ſaid, 
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it ſufficiently appears, that one Crime is greater 
than another; and that Humane Fuſtice ought 
not to puniſh every Crime with equal ſeverity ; 
yet notwithſtanding it muſt be conteſsd, that 
both the preciſe Quantity, and Quality of Hu- 
mane Puniſbments, depend upon the Determi- 
nation of the Civil Sovereign, and that is prin- 
cipally directed, by the advantages and pub - 
lick good of every Commonwealth. And thus 
Any/is King of Ægypt, puniſh'd no Criminal with 
Death, in all his Reign, bur according to the 
Degrees of every ones Crime, he condemn'd 


him, to bring a certain quantity of Earth, or 


rubbiſh to the City he belong'd to; and by this 
method, the Ground their Cities ſtood upon, 
was raifd higher, and ſo they were ſecurd a- 
gainſt the Inconveniencies of the Flood, __ 
the riſing of the Nie (g). And there is no Ne- 
ceſſicy, that there ſhould be always the ſame 
Proportion between the Penalties, as there is 
diſtance between the Objetts N by the 
Offender. Bur every particular Crime may be 
enten'd to a 1 Puniſhment, as it ſeems 
moſt agreeable to the Circumſtances of the 
State; without any Regard or Conſideration, 
whether any other Cime, which in it ſelf ma 

ſeem greater or leſs than this, be puniſh'd wit 

more or leſs Severity. Thus Plato propoſes a 
Lato 2 * That if any Man rob the Publick, 
© whether it be of more or leſs, the Puniſhment 
* ſhall be the ſame. 3 be, a Man that 
takes away a — of leſs value, though he 
* doth it with leſs force than another that 
© robs the State of ſomething greater; yet he 
“is guilty of the ſame Deſign; and a Man that 
takes away a thing of conſiderable worth, 
© which he never depoſited, is certainly Crimi- 
© nal, and therefore the Law doth not inflit 
© greater or leſs Penalties, from the Compari- 
of Gon ir makes between the Degrees of the theft, 
© bur becauſe it ſuppoſes, that one is more oor 
© ble of Reformation than the other. And for 
this reaſon, the Judge ought ſo far ro obſerve an 
Equality, in the Diſtribution of Paniſbments, that 
Tuch as are equally guilty, ſhould be equally 


punith'd ; and that the Cime which was ſevere. 


ly correfed in one Man, ſhould not without 
very good reaſon be excaus'd in another: Be- 
cauſe 1uch Partiality is the common occaſion 
that foments Diſturbances in the Common- 
wealth; and becauſe the Puni/bment would ſig- 
niſie nothing, if it was not inflicted fo mucti 
for the public-ꝶ Intereſt, as barely out of Gratiſi. 
cation to a private Paſſion. But {till an Equa- 
lity of Puniſhment muſt be inflicted, only where 
the Criminals ara guilty of the ſame Falls, and 
not of different ; tor tis common for Humane 
Fuſtice, to puniſh a ſmall Fact, with great- 
er Rigour, or to take the quitecontrary Method, 
according as the Exigence of the Commonwealth, 
or the Will of the Legi/lator determines. And 
the Criminal has no Reaſon to complain of the 
Partiality of the Proceedings, ſince he knew be- 
fore, what he was to expect (7). Thus for in- 
ſtance, though Robbery in it ſelf be a much leſs 
Crime than Murder, yet the Robber has no 
reaſon to complain, it he ſuffers the /ame Pun- 
iſhment with the Murderer, tho' his Crime was 
not equal in degree. For the reaſon why Crimes 
of different Degrees are equally puniſh'd with 
Death, is, becauſe Death is the greateſt Extremi- 
iy of Evil that Men can inflict (4), unleſs it 
be ſometimes, when the way to it is ſhort and 
eaſie, and at other times, made more terrib 
and grievous, by delay and 7orture (D. A 
ſometimes por Bac is inflicted upon the dead Bo- 
dy, and is fix d upon the Memory of the Perſon 
(n). Sometimes it is inflicted a conſiderable 
time after the Delinguent's Death: But may 
again be recall'd, and taken off (n). And ſome 
times indeed, the Vill of the Legiſlator is con- 
ſider d in determining the Penaliy, and though 
not in ſo ab/olute > Das as to exclude t 
Intereft and advantage of the Commonwealth, 
yet to ſuch a Degree, that the particular puniſh- 
ment ſeems in a manner to be entirely dependent 
upon it, Beſides, there are ſome Crimes of fo 
black a Nature, as will juſtifie the greateſt Se- 
verity that can be us'd upon a Criminal, that has 
contracted the ſlighteſt Acquaintance with them. 
(o) Thus Philo Judæus faith, That a Man 


© who makes an attempt only to kill another 


le th 


* (8) Herodot. Euterpe. Diodor. Sicul. I. 1. c. 65, Tho Aﬀiſanes King of Egypt, when he built Rhinocolurs, took care that 
all thoſe fort of People the Scum and Filth ot the Nation, ſhould be carried into a Place hy themſelves, that they might 


nat infe& others, Diodor Sicul. I. 1. c. 60. 
* (i) Calpurnins Flaccus. Dec am. 5. When the Conf, 


(h) Plate de L. I. 12. | 
are threaten'd beforchand, the Fault lies no where but in the 


(k) Lycurg. Orat. cantr. Leocrat. The greateſt and the laſt of Puniſhmentsis Death. 


2 0 Ovid. Her. Epiſt. l. 10. | 
1. Morſq; minus pene quam mora mortis habet. 


Sener. Hercules Fur. 


Et. 
Ag. Yes Life when one defires to dic. 
d has . M Cajon. aaag 
May, Charron de Ia Sageſſe I. 1. c. 39. n. 10. Raoks it 
an 


Tho * ſome think 4 diſpatch an eafier Puniſhment than a miſerable Life. Vid. Cæſaris Orat. in Saluſt. Conjur. C 

2 1 c. 61, To __ deſir'd his Puniſhment might be ſhort, was, I am not yet reconciled to you, 
Death to the Miſerable is Eaſe. | > > 

Senec. Mg. Agamem. He's yet unskill'd in th Arts of Tyrrany 

That puniſhes with Death. 

Why is there any thing beyond the Grave ? 


Death hath lefs pain it ſelf than the delay. YZ 0p 
Catalin. and 


15 Ad pag» arti doruy hi; 
unfortunate defire a ſpeedy End. | . 

among the ridiculous notions of the Vulgar, to think to be reveng d of 
nemy by killing him. For this ſaith be, is only to take from him the ſenſe of Misfortune 


, and to ſecure him from all fur- 


ther Harms; unleſs a Man thinks it neceilary to his own Security, to leave no body alive that is like to be his Enemy for to 
make him uncafic. In Philoftratus I. 1. Appotlonius condemn'd the Eunuch, that r the Kings Concybine, to live by 


Puniſhment. (m) AElianus V. Hiſt. 1. 4. c. 7. n) Vid. Socrat. Hiſt. Ecclef, I. 7. c. 44. | 
' bn, Coid. Ant. Mtathens de . Proleg. . 3. 6. & dL. 1 k. c. 3. 5 10. & fit. 18. c. 4. Ziegler ad Grot. d. 
1 39. Valer, Maximus. G. c. 1. 58. L. 1. S 2. O. de extraqrdin.Crimin, L. 1. 5 3; D. ad L. Cornel. de ſicariis. L. 3.8 
git» 2. 3. L 14 & .. Philo Juders de confuſnne lingu rum. K us * 
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* treacherouſly 


182 


Of the Laws of Nature and of Nations. Chap. III. 


* 1reacherouſly, is never the leſs guilty of Mur. 
der tho? he fail of Succeſs : And the written 
Law in this Caſe commands, that if a Man come 
Preſampruouſly upon his Neighbour to flay bim 
with guile, thou ſhalt take him from mine Altar 
that he may die (p). But the Athenian Judges, 
© I think, were 2 little too ſevere, when they 
* conderan'd a Boy, for pricking out a Bird's 
. © Eyes, upon a Suſpicion, that it was a ſign of 
a barbarous Temper , and that he might prove 
a very ill Member of the Commonwealth, if 
he were ſuffer'd to grow up to the years of Ma- 
turity (). It is not the alfual engaging in a 
deſperate that makes the Villain : Iis enough 
that the Man has armd bimſelf, and diſcovers 
his Inclinat ions io rob, and murder: For the wick- 
edneſs doth not always begin, but is exercis'd 
and improv'd by the prattiſe. For as Paterculus 
reflects upon Caius Catos, being condemn'd for a 
ſmall Oft:nce (r) 3 © The Inclination and intent 
© of the Offender, may ſometimes be of greater 
force with the Judge, than the Crime ir elf. 
For tis natural enough to argue from the Fa, 
© to the defign of the Criminal, and conſider ra- 
© ther of . 2 5 > Ing is, _-_ how 
2 t (s). In Caſes of Treaſon, and Conſpirac 
n — State, bare Conſciouſneſs, or Priviy 
without any Aſſent, and Silence only, and the 
Concealment of it deſerves Puniſhment (t). Though 
indeed in the Diſtribution of Paniſbment, there 
ſhould be as much Gentleneſs and Le- 
nity uſed, as is poſſible. And therefore the Se- 
verity of Draco's Laws, might juſtly appear In- 
ſupportable, and deſerve Solon s Corrections 
(2). Yet the Courſe of Juſtice in Peru was 
altogether as rigorous, for there almoſt every 
Crime was puniſh'd with Death: the Fudg- 
es not ſo much conſidering the ſimple Nature of 
the Offences, as that it was a Breach of the Com- 
mands of the Inca, whom they look d upon and 
reverenced as a God (w). But there is good Rea- 
ſon for enhancing the ſeverity of the Puniſb- 
ment, when juſt Reſentment, and care for the 
Common Good, makes it neceſſary to ſecure the 
Publick quiet, by puniſhing Malefatfours. For 
Inſtance, ſuppoſe the Ciminal threaten Danger 
ro the State, if he be not puniſh'd in time. Thus 
Stepbanus relates a Story (x ), of one that ha- 
ving begg d for a Pardon of the King of France 
for the ſeventh Murder he had been guilty of, 


wet. Ando 


and finding he could not obtain it; boldly told 
the King, that he would own only the firft 
Murder to be his own proper Aon ; and that 
the Inpul at ion of all the reſt mui lie upon the 
King himſelf; tor he ſhould never have commit- 
ted the other, if the King had not given him En- 
couragement 2 rdoning the firf. Sometimes 
allo ir is neceſſary to make Examples of ſome 
Malefactours to frighten the reſt ; eſpecially 
where the general Perſwaſives and Inducements 
to fin are itrong, ſuch as are Eaſine/s and U/ 
which nothing but a ſevere Diſcipline can correct. 
The 7ewiſh Law lays a greater Penalty on him 
that ſteals out of the Fie/d, than one that robs 
an Houſe, becauſe the firft is done with greater 
eaſe z compare Exod. 22. v.1. with the 7th. ver.g. 
9): And thus the Sqthiant thought no Crime 
o Heinous as Theft, becauſe having no Sheds or 
Folds to keep their Cattle in, no Mans Property 
could be ſecure, if Robbery had any Indulgence. 
And thus in ſome Nations, Theſt is a greater 
Crime in a Domeſiick, than in a Stranger (2). 
And thus it was Death at Athens, for a Man 
to ſteal from the Baths, from the Schools of Ex- 
erciſe, or the Marker, or any ſuch publicꝶ Place; 
but one that rob'd a private Houſe, was only to 
pay double the worth of what he ſtole (a). Thus 
2. Curtius ſays, There was a Cuſtom among 
* the Perſians, that oblig'd them to be extream 
* ſtrict in concealing any Secret that concern'd 
* their Kings; and adds, that neither Hope, nor 
Fear, could extort any Expreſſion from them, 
that might give any Light to diſcover it; the 
Ancient Conſtitutions of that Empire, obliging 
them to filence upon pain of Death; and there- 
* fore no Intemperance was puniſh'd ſo ſeverely 
* among them, as that of the Tongue, and they 
thought no Man capable of any great Attain- 
* ments,that thought ir a pain to be filent, when 
* "tis plain there is nothing in Nature eaſier: 
Cuſtom, or when a Vice is grown popular, or in 
Faſhion, (for as to that habitual! Cuſtom or Fa- 
miliarity, particular Men contract by repeated 
Sins, I have ſpoken of already) though it be 
ſome Extenuation of the Crime, yet doth in 
part deſerve a very ſevere Puniſhment (6). 
— —Veteri poſt obruta morbo 
Corpora, Pæonias nequicquam admoveris herber 
Non leviore manu, 5 ſanantur & igni, (c). 
Ne noceat fruſtra mox eruptura Cicatrix, &c. 


(p) Vid. Philo de ſpecialibus legibus, Tacitus Hiſt. I. 2. Qui deliberant diſcrverunt, to demur is to deſert. And to this we 
may refer that of Plutarch, Czſar. Penalties are not always inflicted for the Fact, but ſometimes for the Intention and 


Deſign. 


Auintil. Decl. 372. The Law lays the Puniſhment upon the Will. Lyſias Orat. in Simonem. 
we recety'd our Laws from, did not intend that a Man who in a Quarre! had done harm to another, 


It is certain that thoſe 
ſhould therefore be 


baniſhed : But that ſuch as violently affaulted and injured a Man with a deſign to take away his Life, tho they fail'd in the 


Attempt, ſhould yet ſuffer that ſevere Puniſhment ; becauſe they ſuppos d it juſt, that ſhould ſuffer as really g 
that deliberately endeavour d to put it in Execution; for tho it happen'd that they were miſtaken in the ſucceſs 


uilty of the Fact, 
of the 


Action, yet they purſued it as far as they had Power. Add. lian. Var. Hiiſt. J. 14. c. 27. 


) Quintil. Inſt. Orat. I. 8. c. 9. Senec. de Benef. J. 5. c. 14. 


J Ad. L. 4. princ. C. ad L. Fuliani Majeſt. Grotius in Flor. ſparſ. upon 


(r) 2 2. c. 8. 
this 


place. 
t) We have an Example in Thuanus. Benj. Priolus Hiſt. Gall. L. c. 6. and in David B2rchinus, Buchanan. Rerum ſcotic. 1.8. 


Ad. Diod. Siculus. I. 11. c. $4. 
C Garciluſs. de la Veg. Corn. Reg. L. 2. c. 12. 15 
CL. 2. D. de Effrattor. Fuſtinus. L. 2. c. 2. de Sotbis. 


Cz) 


D. de Furtis. Vid. Ant. Mattheus de Crim. tit. de Furtis. c. 3. 8 2 
(a) Vid. L. 1. D. de Furibus Balnear. Ant. Matthens de Crim: 


Crime of Sorcery. de Special legibus, N. Curtius I. 14. c. 6. 
(c) Claudianus in Eutropium J. 1. 


Cu) Vid. Platarch. Solon. | 
*) Apolog. pro Herod, c. 17. 


Tho the Roman Laws ſeem to have the contrary Method. L. 11. 8 1. D. de penis. L. 17. L. 36. $ 1. L. 32. L. 89. 
. 2X Ad. Aviſiot. Pro, S 29. . 
ilo 


t. & Abigeis. Add what Philo Jud. urges to aggravate the 
Cv) I. 16. $ wlt. D. de Panis. | 


A 
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| rigorous Executions ; the Law muſt yield to the 
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Boox VIII. Of the 


», Jo 


L aws of Nature and of Nations. 


A crazy Body long inur'd to pain, 
From healing Medicines ſeeks relief in vain : 
When at the Bone the fretting Ulcer ſmarts, 
It fears the Launce, dut mocks the gentler Arts. 
With Cauftroes and Inciſions, force your way, 
The treacherous Wound will elſe your skill 
ws (betray. 
Skin'd ' ore without, it ſeems to heal ihclin'd, 
But ſtill the ſore lurks feſtering deep hehind. 
ut ſearching Fires, the ſecret 7% Diſcloſe, 
Purſue the watry Humour as it flows; 
© From ſickly Veins prevent the freſh ſupplies, 
And ſtops the ſprings whence firſt W 
| | - (riſe, 
If obftinate, the Sore,and ftill unſound, 
And dangerous Gangreens gnaw within the 
8 n Wound; 
A Limb cut off mult for the whole compound. 
And therefore Grotius judiciouſly obſerve th 
(J) that in publick I/ 70e, it is ſome excaſe for a 
Crime to plead that ir is common; becauſe in all 
Trials the Point in diſpute is,what ſhare of Guz/t 
every particular Perſon has contraQted ; and this 
without doui:t mult appear the leſs, when a Man 
has been carried away with the violence of the 
Stream, rathizr than the force of his own Incl: 
nations ; but in making Lame, a prevailing Cuſtom 
is an undeniable Argument, that there is the grea- 
ter need of ſevere Sanctions to ſuppreſs it; be- 
cauſe the Laws regard only in general, the 
Advantages that may accrue by the Puniſhnent; 
However,when a Vice has rais'd itſelf ro ſuch an 
Head, and Offenders are grown ſo numerous, 
that if all of them were to tall under the reach 
of Juſtice, the Commonwealth muſt be ve 
much diſpeopled, if nor entirely ruin d by ſu 


eceſſities of the State, and rather be abrogated 
or ſilenced, than be an occaſion of the Diſſolut i. 
on of the Commonwealth (e). For the Law 
2 to be applied to ſomething capable of being 


efed, and ſo may puniſh Offenders when they 


are few, and may eaſily be reclaim d byPuniſhment, 


but nota Mulcitude when it is 7 10 parpeſe. 


Lafly, where the Neceſities of the Publick are 

/ ng for the * upon Invaſion and War, 
if there be no other Perſon fit for the Command 
and charge of a General, I ſes no reaſon why we 
ſhould make any doubt of relealing a Criminal 
of experienc'd Courage and Conduct, even from 
Capital Puniſhment, when Affairs are in ſuch a 
Polture, that the Sate cannot be ſafe without 
his Aſſiſtance; and therefore there was reaſon in 
what Tabricias ſaid, when he gave his Vote for 
Cornelius Rufinus a good General, but a Man of 
a covetous Temper to be Conſul ;, that he had 
rather be rob d than fold. And thus Funzus the 


DiMator, after the defeat at Canne, publiſh'd an 
Edict, that if any Man whether he was a Priſon- 
er for a Capital Crime,or for Debt, would lift him. 
{elf for the publick Service, under bis Command, 
he would grant him a Pardon, and diſcharge hi 
Debts. (f) | | 12 
XXIV. From all which I think it is evident, 
that there is no vindittive Fuſtice in any Civil 
Court that determines what degrees of Puniſh- 
ment ought to be inflicted on particular Crimes; 
as from the Deciſion of Nature; but the tr 
Meaſure of all Humane Puniſhment mult be tak. 
en trom the Urz/ity of the Commonwealth; and 
according as the Ends of Puniſhment, ſeem moſt 
agreeably attainable . the Puniſhment may ei- 
ther be enhant d or alleviated, according to the 
Diſcretion of the Civil Sovereign. Let fill this 


will admit ofa wide Latitude; and therefore as 


it is too ſevere to inflict a Pena/ty, when the 
Ends of Puniſhing may be atrain'd by gentler Me. 
thods ; ſo the Puniſbment is much too mild, when 
it has not ſharpneſsenough to produce the Ends 
deſign'd by it; and conſequently to reſtrain the 
Inſolencies of the Subject, or ſettle the internal 
Security of the Commonwealih' ; or in ſhort, 
when it isa Puniſhment the Delinguents them- 
ſelves deſpiſe (g). If the Legiſlurour treſpaſs in 
the firſt kind, he is li ible to the infamy of Ty- 
ranny (h); and if he inclines to the other 
he makes all Puniſhments in/ignificant ; a 
ives Vice all the Liberty and Scope imagina- 
le. For ſince the natural End of all Puniſhment 
is to diſpoſe Men to obey the Law, and in Con- 
ſequence to reſtrain them from Actions contrary” 
to it; and ſince Men whenever they allowghem- 
ſelves to conſider, always weigh the Convenien- 
cies and Inconveniencies that ariſe from the ſame 
thing; it is evident, that if the Harm, or Pain 
inflicted, be leſs chan the Bene ſit or Satisfaction 
that naturally follows from the Crime Commit- 
ted, the Puniſbment will be but a very ſlender 
Inducement to perſwade any Man, to refiſt the 
_ of gratifying his Luſt (i). 

V. I add further,that fince the ſame Pun- 
1/hment doth not affect all Men alike, and conſe. 
uently, will not raiſe the ſame 79 — in 
all Men to Obedience, it is eaſie to diſcover, that 
both the general penal Sandtion, and the Appli- 
cation of it to particular Parties, ought to be 
made with a ſuitable Regard, to the book of 
the Dog and all thoſe Qualities in him of 
Age, Sex, Dignity, Fortune, Strength, and the 
like, which may either encrraſe, ot mitigate the 
ſenſe of Puniſhment (k). For the ſame Mult for 
Inſtance, will preſs bard upon a poor Man, which 
will be noBurden at all to a rich and ignomi. 
nious Puniſhment, will ſer very eaſie upon a 


* 


" — 
1 FI dt. 


2 
d) la the ſame place. 5 35. 
0 ö Liv. I. 29. c. 14. Add. Grot. 1. Kings c. 2. v. 6. 


(e) Vid. Tiberius's Epiſtle concerning Luxury 


* 
1 
La 


(8) Vid. Gallins, I. 20. c. i. d L/ertii Pet antio. 


t 's ww 
4 Cive. c. 3. vil. 1 e 45 5 
0 2 —2 — 5 16. Leviathan. c. 27. Author, de Princip. jufti &y decori p. n. 200. Cumberland de Legibus. 


Nat. c. 5. 9 39. ; ; 
(k) Vid. L. 4. 8 1. L. 12. 5 1- 


alt. D. de penis. L. 1. D. de Fur. Bain. L 1. 5 l. 


* 


D. de incendio,ruind. L. lt. D. de injuriis. L- 6. D. de extrawd. Crim. L. ul. D. de Sepulchro di 
; pet ermino mots. L. 3.5 8. L. 16. ad L. Cornel. de Sicartks. L.1. L. 10. L. 16.8 3, L. 28.8 
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184 cle Laws of Nature and of Nations. Cnae,1I, 


wretch that is mean, and deſpicable. in himſelf , 

when toa Perſon of Honour and Quality, no- 

thing will be mote inſupportable and afflicting. 

And Men, and full grown People have more 

_— to bear Puniſhment than Women and 
l 


ildren (1). And thus the Mores puniſh the ff 


Women that are guilty of unchaſtity, with great- 
er Severity than the Men; becauſe they ſup- 
poſe that for the generality, the Arts and En- 
ticements of the Women, give them firſt Encou- 
ragement; but yet it doth not from hence follow, 
that Puniſhment ought to be inflicted in a Gen- 
metrical, or as Bodinus (m) affectedly calls it, 
an Harmonious proportion; and all that is really 
intended here, is no more than to make a ſimple 
. between the Creme and the Penalties, 
which the Circumſtances of the Perſon are neceſ- 
ſary to find out: But if upon the account of ſuch 
Lualitiet, as neither aggravate the Cime, nor 
augment the Senſe of the Puniſhment , Crimes 
equal in Demerit are wnegqually puniſh'd ; tis 
a ſhameful Partiality and reſpet of Perſons, of 
which Grorius doth not always acquit the 
men Laws. And ſome produce this for an In- 
ſtance, L. 1. C 5. D. ad L. Cornel. de Sicariis, 
where a Max that kills his Wife 
taken her in Adultery, if he be à Perſon of In- 
feriour Rank, is ſentencd to perpetual Beniſh- 
ment ; but if he be in any Da nity or Office , he 
is only to ſuffer the Reiggatir for fone ſhort time; 
for a mean Perion may be as much concern'd and 
afflicted at the * oy he ſuffers, by that Action 
of his Wife , as a Man of Honour, and may lea ve 
his Country with equal Regret ; Luft- 
ly, it rguſt be obſerv d, that in Nations, le- 
veral ſorts of Paniſomentt are attended with 
particular Infamy, thus Euripides. | 


High on the Gallows, ignominious Pains, 
The very Slave regret, and think Diſhonour- 


FE: 
But by the Sword to fall looks generous 
(brave. 


(o). Thus Telemachus in Homer (p) would not 
diſpatch, his Maids, KeSegp Serdry, that is, would 
not kill them by the Sword, but hangs them. 
Though the Puniſhment of ſirang/ing on the 


when he has 


other fide, is lookt upon as Honourable by the Ot. 
toman Hs; becauſe they think it too mean, 
that nobleBlood ſhould be ſpilt upon the Ground. 
And; the Fews lookt upon Beheading, to be à 
more ignominious Death, than to be fr led or 
ſtond (q). On the contrary, ſome Puniſhments 
have had the Fortune to be accounted Honour- 
able z and upon ſuch a Nation as this, the Arhe- 
niant were very angry, that ſo Mean and con- 
temptible a Wrerch as hi; erbolus, ſhnould be ban. 
iſh'd by Oftraciſm (r); becauſe they thought it 
an Honour to ſuffer that puniſhment , and they 
could readily yield the ten Tears Baniſhment, to 
have beenreally a Puniſhment, when Theucidides, 
and Ariſtides, and ſuch great Men Aufer'd it ; 
bur they thought it was 200 great a Credit to Hy- 
and would only encurage him to boaſt, 
that be had ſuffer d the ſame Puniſhment that 
— inflicted upon the moſt gallant Men of A- 
thens (8. 
8501. But I cannot ſee any Neceſſity that 
every Commonwealth ſhould take its WES 


Ro. and Standard for the puniſhment of Crimes, fr om 


the penal Sanftion of the Fewiſh Law ; be- 
. becauſe that part of the Law, was the poſitive 
and Cui Lato of the Fews, and was accommo- 
dated to the Genius of that People and Com- 
monwealth. From which, ſince the Conſtituti- 
ons and Tempers of other Nations and Com- 
monwealths are very different; there is good rea- 
ſon why the Penalties too ſhould be different. 
There may be ſome diſpute indeed, whether this 
will hold true of the Capital Puniſhment of 
Murther, as well as in other Crimes; becauſe 
that Puniſhment ſeems to have been promulg d to 
all Mankind, as well as to the Yrae itet, and the 
reaſon of the Puniſhment is evident; becauſe a 
Man that is of ſo ſpiteful and barbarous a Tem- 
per, as to take away another Mans Life Malici- 
oufly, can never give ſufficient Caution to others, 
without looſing his own (t). However, I dont 
think it would be a breach of that Command God 
gives, Gen. 9. 6. if the Murtherer ſhould be re. 
releaſed from Capital Puniſhment,upon ſome ex- 
traordinary Exigences of the Commonwealth. 
For fince the Determination of all Puniſhment is 
of poſtive Inſtitution,which *tis fit ſhould be ac- 
commodated to the Neceſſit ies of the State; that 


A 


con L. 58.5 

AY ar reg. jar. Add. 

Abuſe offer'h, calf@ by them Ari. Cm 
Cn) Vid. Edilins Theodwici Reg. c. 91. Add. 


Irin. Per/. of the 
de Repub. I. & c. ult. 


L. 39. $ 4 b. 41. N. de Adult. L. 6. D. ad L. Ful. pecnl. L. 3. 8 3. C. ad L. Jul. Meieſt, L. 35. 


the Ruſſians for any 


- "1 91. l Grot. I. 2. c. 29, $ 33- 4 n 

| in. Nat. Hi gs Death, ſtopping the which endeayours a Pafſage. 

Pay Yo To this oa Hy the Death 
Ve. 


of a Matefaftor, the other of an uufortunate 
(q) Sed. de J. N. & G. I. 7. <6; Thus Philo. 


Alexandrina ſhould be ſcourg'd in the ſame manner, and with the ſame Inſtrument, as the meaneſt 
There are ſome Slaves that had rather — 9 


this u may refer that of Seneca de Conſtantia. c. 4. 
was I preſume a very i 


U to ſuffer what he did, 
IO 21 


- hen 


Purpoſe, 


ignominious which is ment n d. Additament. 1. Leg. 
(7) Vid. Plutarch. Alcihiades, Where there are theſe Verſes quoted out of Plato the Comick Poet. 


that of Dh Chryſoſtome oret ad Alezandrims. The one is 
12 | 


* in very angry that the Jewiſh Magiſtrates and Senators at 


ian Slaves were. To 
— box d. And it 
tit. X. | Wy 


The abject Wretch, the Sentence did diſgrace, 
Plut. Nictas Where he fpcaks of the ſame Matter. 


cadis. Virg. reid. 1. 10. dela Cerua in ler. ; ; 
To this Purpole. is that of Antiph2, Orat. 15. a Courts of Jolie that fit upon Murder, are always in the open Air. 
tint the Jags Inn be forced do come into the ſame Place 

undes the ama Raob with the Murderer. Add. Lidenint progymn. Lec. com, contra Homicidam.. ' 


th the Malefaftors; and that the Prolecutot ſhould not be 
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thatLaw may alſo reaſonably be ſuppos'd to admir 
of the ſame Exception (u); though ſome are of 
1n Opinion, that that Paſſage is rather a Divine 
Cmmination, than a Law, and that God only 
declares by it, that he will execute Vengeance 
upon the Muc her, either hye Men, or ſome o- 
ther ſevere Method, if he happens to eſcape the 
Inquiſition. and Rigour of HumaneJultice.vid. Aﬀs 
c. 28. v. 4. neither doth Gros ius Interpretation 
of it. L. 1. c. 72. & 5. exclude the Exception that 
is grounded upon the Sza/0 of the Common. 
wealth (to). But Selen L. 4. C. I. expreſly affirms, 
that the Ferwi/h Rabbins did hot underſtand that 
place, to be a Law of ſuch force, that ir always 
obliged the Magiſtrate neceſſarily to puniſh Mur- 
ther with Death; but that it was an expreſs In- 
Aication of God's hatred to that Crime, from the 
Severity of the Penalty he annexed to it; which 
jt was lawful for Man, accord ing to the poſture 
of Affairs, and variety of Circumſtances in the 
publick Government either to limit or inflict, and 
tor this reaſon, the cus as the Law directs in 
other Caſes, did not inflictf Death upon any of 
their own Nation, that kill d a Proſelyte of the 
Gates, or any other Gentile May, it any num- 
ber of Zerws, or other grcumcis'd Perſons had by 
Stripes, or any other way kill'd one of their own 
Nation; ſo that no one of them ſeparately did 
any thing that was the immediate occaſion of his 
Death; all of them were acquitted from ſuffe- 
ring the Penaliy, that was otherwiſe due by Courſe 
of Law becauſe neither of them /ing/y was 
guilty of the Mxrtber (x). Though I would 
not be thought to perſwade the World to an 
Eafineſs, in diſpenſing with the Puniſbment of 
this Crime: Neither would I undertake to de- 


fend that Expreſſion in one of the Conſtitutions 


of the Kings of Poland, relating to the puniſh- 
ment of Murther in the Nobility, Nos Divini 
Juris rigorem moderantes, we mitigating the ri. 
gour of the Divine Law (y). And here I ſhould 
make ſome enquiry into a Diſpute; ſome have 
been ſo Scrupulous as to raiſe againſt the /awfu/- 
neſs of puniſhing Theft with Death: but upon 
this I refer you to the opinion of Grotius, L. 2. 
C.1. & 14. yet Selden ſaith, de I. N. & G. L. 7. C. 6. 
That among the 7ews- the Puniſhment of a 
Gentile, that was guilty of Thefr, was Death; 
but that the 7o:ura! Ferwws, were uſed with more 
Gentleneſs (y) ; and Herods Laws were thought 
too ſevere, that ſuch as were guilty of Burglary, 
or of breaking up, or digging into Houſes, and 
ſuch as robbed in the Night, ſhould be /o/d out 
of the Land, to Strangers. By a Law of Solon at 
Athens , it was conſtituted, that the Penal! 
for bare Theft, if what wasſtoln was recover'd, 
ſhould be to pay double, or if it was not recover d, 
ten times the value of it; but ĩt was added, that 


if any Perſon bad farreptitiouſly taken away 


out of the Liczum or Academy, or the publick 
Schools, any Cloths, or Flaggon, or thing of 
never ſo little value, or any Veſſel out of the Schools 
of Exerciſe, the Publick walks,or Porticos, worth 
more than ten Drachms, be ſhould be puniſb d with. 
Death (2). What Puniſhment the Roman Law or- 
dain'd is very well known. Jaſtinian would have 
no Man that was guilty only of /ample theft, to 
ſuffer =_ 2 as a — of Members 
(a). Though perhaps it would not be impropet 
e ſhould be puniſh'd in the pert 
that offended ; as the Secretary to Alexander 
Severus was; for having given in a falſe Libel 
of a Cauſe to the Emperours Counſel, the Empes 
rour commanded the Nerves of his Fingers to 
be cut, ſo that he might never uſe them to write 
with again (b). So Seleucus gave Sentence, that 
the Adulter ſhould looſe his Eye, becauſe the 
Eye makes the firſt Breach upon a Matrons Cha- 
ſtity, and a paſſionate look, has unaccountable 
Charms in it ro luſt. Thus the Divine Law 
commands, that the Womans Hands ſhould be cut 
H,, that in a Quarrels between her Husband and 
another Man, drawing near to deliver ber Huſ- 
band out of the Hand of him that 2 him, 
putteth forth her Hand and taketh him by the Se- 
crets. Deur. 25. 11. (c.) However Anto. Matthe- 
us de Criminibus Tit. de Furtis. C. 2. puts a hand- 
ſome Interpretation upon Fuſtinians Conſtituti- 
on, that ſince tis generally either Id/ene/s, or Po- 
verty, that force People to ſteal, the Enperour 
was unwilling that Thieves fhould be puniſh's 
by loofing the 2zſe of their Limbs, that they 
might not be depriv'd of the Inſtruments neceſ- 
ſary for them to reform their courſe of Life; 
which it is probable would be beſt affected, by 
forcing them to ſome laborious Imployment. 
In Germany, Frederick the Second, made a Law, 
that all Thieves ſhould be hang'd (d). And it 
wasafterwards confirmd by Charles, though it 
look'd a little more ſevere in him, than in Fre- 
derick, becauſe he took no care of the va/ue of 
the Coin, that was then /in&:ng ; upon the who/e, 
though I am of Opinion, that ſome Judges are 
too free in inflicting Capital Puniſhments.and that 
ſometimes it might turn more to the advantage 
of the State, if ſuch Criminals as are here ſpoken 
of, were rather condemned ro ſome v/efu/Labour 
and Service (e), as Sabacco King of AFgypr, forced 
all the Malefactours that were condema'd in 
Capital Puniſhments, to pub/ick Drudgeries ; and 
made the Country ſoon ſenſible of the benefit it 
receiv'd, from ſuch an Application (). Yer I 
rake it for certain, that theft may lawfully be 
uniſh'd with Death. And from what has been 
aid, it will be eaſie to anſwer fall theObjeclions 
urg d = the contrary, eſpecially thoſe from Ant- 
ttheus. 


XXVII. Neither laſtly, is it neceſſary that a 


i. 


u) Comp. Grot. upon Matth. c. 5. v. 40. and upon Geneſ, 9. u. 6. 

W) Ad. Grot. in Hor. ſparſ. ad Rubr. ad IL. Corn. 
0) Add: Philo Fudens de legibus ſpecial. 

2) Add. Ariftot. Probl. $ 29. c. (a) 

c) Thus Valatius Gallicanus inAvidinsC 

JL 2+ F. fit. de Pacetenneds, 


de Sicar. 


| (x) See more in the ſame place. 


Cy) Feſepbus Archeol. 16. 1. | 


c. wit. Alexand 


Novell, 134. (b) Lampridius, _ 
aſſms,relates,that he had cut he erves of the pens Legs. Add. Cujacius Obſ.l.7.c.13. 
(e) Vid. — Siculus. I. 1. c. 65. 

n 2 


(f/ Sir Thomas More Vtop. l. 1. 
Man 
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Of the Laws of Nature and of Nations, 


| Cnap.1I 


er in the ſame manner he offend- 
iminal ſhould always be puniſh- 
ed by Retaliation; this Opinion is commonly 
aſcrib'd to the Py:bogoreans, who define Puniſh- 
ment by lem, or a ſuffering the lite. And 
the Judgment of Rhadamani hus is brought to con- 
firm this Merbod Juſtice is duly then adminiſi red 
(8) toben the Offender ſuffers as be fins . But 


Man ſhould 7 


ed, or that a 


iftotle, Nicom. 5. C. 8. proves the Abſurdity 
of the ali, or Retaliation hy this Inſtance: 
If a Magiſtrate (faith he) frike another Perſon, 
he is not to be ſtriken again, but if another Per- 

{on ſtrike a Magiſtrate, he is not only to be fri- 

ken again, but to be ſeverely puniſh'd (h). As 
to that Command, Ex.21. 23. & Levit. 24. 50. the 
Fewſh Dottors are generally of Opinion, that it 
does nor oblige to a rigid Reza/zation, but that 
ſuch Crimes may be redeem'd by a pecuniary 
Mult, Bodinus de Rept. L. 6. C. uit. denies 
that this Law was ever in force; tor Example, 
that when one Man broke anothers Leg, his ſhould 
be broken tod; and he adds that ſorm, an Eye for an 
Eye, and + Tooth for a Tooth, is no argument to 
the contrary; becauſe that was only a proverbial 
Expteſſion, and implied no more, than that the 

Penaliy ought to be proportion d to the offence ; 

that what deſerv'd only a gentle Reproof ought 
not to be puniſh'd with Death , and that 

ſuch Offences as deſerved Death, ought not to be 
corrected with a ſight Reprimand ; and that this 
may eaſily be inferr'd from hence, that thoſe Di- 
vine Lates do not puniſh Thefe with Theſ?, 
Adultery with Adultery, nor Wound with Hou d; 
but Theft with double or four times the value of 
the thing ſtoln, Adu/tery with Death, and a 
ound with a pecuniar A. The Divine Lato 

hath alſo re/pei? of Per/ans ; For Inſtance, if 
a Man curſe a Private Perſon, the Law pre- 
ſcribes no ſevere Puniſhment to be inflicted on 
him; but if a private Man curſes the-. Ruler, or 
a San his Father, the Puniſhment is Capital. On 
the other Hand, Conſtantius L' Empereur Babaſta. 
ma. c. S. & 1. contends for the /ittera! ſenſe of 
theſe Words; I ſhall not undertake to deter- 

mine the Controverſy : but after all tis confeſſ'd, 

that it was left to the Power of the Judge, to 

tranſmute the Corporal Puniſhment of Retaliati. 
on, into a pecuniary, according to the nature of 


— 
— 


the Circumſtances. And this is inferr'd from 
that ep of the Law Exod. 21. 29. 30. where 
a greater Puniſhment is admitted to be chang'd 
for a /eſs. © And thus Zoſephus ſaith in his An. 
* tiquities. L. 4. C. 8. that he that puts out ano- 
© thers Eyes, was to ſuſter the like, and looſe the 
* ſame himſelf, which he deprived the other of; 
* unleſs the Perſon that loſt his Eye, was content 
© to take aSumm of Money in lew of that Penal- 
* ty; the Law allowing the Sufferer to ſer the 
Rate upon his cwn Misfortune. Again, they 
endeavour to prove Reta/iation from Deuteronon:. 
19 (i). But it may le anſwer'd, that rhe/e Laws 
cannot with any appearance of reaſon be teduc'd 
to this Subjet 3 ſince the Puniſhment for Evil. 
Speaking, and Curſing, exceeds the Meaſures of 
Retaliation. The — Endeavour having the 
full Evil ſet in view. However, in other 
relpects, that Penalty is not unjuſt (k). For there 
is 10 1 between an evil ſpeaker, and one 
that doth ill, but only in the Opportunity (m). 
Thus by the Law of God, a Man that brought 
an evil Report, upon a Virgin, was lookt upon to 
be equally guilty, with one that forced her Ho- 
nour.Deuteronom. 22. 19. & 29. (n). For there can 
be nothing more Infurious gnd Malicious than De- 
tration , it maketh us think well of Falſehood,and 
forceth Innocence it ſelf to look guilty (0). And 
the State of Humane Affairs muſt be reduced 10 
a very deſperate Condition indeed, if every Man's 
Falſay bas power to make us Criminal For In. 
nocence can never be baply enough, to eſcape the 
2 Diligence of a Slanderous tongue (p). 
n one of the Laws of the twelve Tables, it is 
Inſtituted, that one that breaks anothers Limbs, 
unleſs be can compound the matter with bim, 
muſt ſuffer the hike. Upon which Law I refer 
you to the diſpute between Favorinus and 
Sex. Cæcilius in Gellius, L. 20. C. 1. But it is 
plain, that the Retaliation was worn out of uſe 
at Rome, from the 7th Section of the Inſtitute De 
Injuris (q Diodorus Siculus, L. 12. gives us 


an Account of a Law made by Charondaz, to 


this effect: If any Man puts out another's Eye, 
his Eye ſhall be put out too. © But it happen'd, 
© That a Perſon that was blind in one Eye be- 
© fore, was ſet upon, and loſt his other, and 
* conſequently was entirely depriv'd of Sight: 


— 


Cg Ovid. de Arte I. 1. Vegue enim lex aquiar ulla eſt, 
necis artifices RW ſud. | 
Nuintil. Decl. 11. The Juſtice 
ture of Revenge be d, a Man is beſt reveng d, 


Senec. L. 5, Contrav. Praſat. What a Man deſigns for a Puniſhment 
ing chang d into his own. Polyb. J. 12. in Excerpt. Peireſc. Since he 


Ib loventers, as tis juſt, 
Should feel thoſe pains themſelves diſcover d firſt. 


Revenge is ſhorteſt, when the Crime is the meaſure of the Puniſhment. And if the Na- 
when his Injuries are puniſh'd in the ſame way they were committed. 


another, is often by a very juſt Method of Puniſh- 
th carried himſelf with fo much Bitterneſs, and Mo- 


ef to others, tis juſt others ſhould uſe him with the ſame unkindneſs. " 


(hy Add. Ariſtot. Magn. Moral. I. 2. c. 34. 


WW, Conf, L. ut. C. de Accnſaf. & Inſcrip. L. ult. C. de. Calumn. L. 7. C. ad L. Jul. de uit. Joſephus Arceol. l. 4. c. 8. No H- 
rae 


ite ſhall have by him any mortal Poiſon : And if any ſuch be found in his Foſſeſſian, he (1 l 
Poiſan was prepar d for. Did. Siculus J. 1. c. 77. repeats an Egyptian Law of the ſame Nature. 


was to have done whom the 
| Quintil. Inſt. Orat. J.] 7. c. 9 


Cm _) Quinttl. Decl. 334. Tis a fort of Murther to attempt any Man's Life, that 


he ſhall dic, and ſuffer what he 


ought not to be kill d. And Pliny in 


Puniſhments equal to the Rewards they had 


In 
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+ In this Caſe, though the Malefactor himſelf 
was depriv'd of one Eye, yet his Puniſhment 


© was jultly thought leſs than he deſerv'd; be- 
* cauſe, tho' he might ſeem to be ſufficiently 
* puniſh'd by the Letter of the Law; yet tis 
* plain, that his Loſs was not conſiderably ſo 
© grelt as the others. (And therefore it look'd 
© more like Juſtice, where the Penalty was to 
* be laid equal to the Injury, that the Perſon 
< thir entirely depriv'd the Man of Sight, that 
* had loſt one Eye before, ſhould loſe both his.) 
© The blind Man therefore impatient at his Mis- 
* fortune, and the Partiality of the thing, takes 
© the Courage to repreſent his Caſe to the Peo- 
* ply, bewails the unhappy Condition of his Life, 
and begs them to aer the Law; at laſt put- 
ting his Neck into the Nooſe, (as the Cu- 
ſtom was there) his Enrtreaties had the 
* defird Effect, the Law was abrogated 
a nw one of a better Conſtitution pre- 
* ferrd, and he himſelf eſcap'd the Death 
© he was like to have ſuffer'd (7). But how- 
ever this be, tis certain, That ſo rude a Notion 
of Rera/tation can never be a juſt meaſure of Pu. 
niſbment : For in the firſt place, there are a 
great many Cres, which it cannot poſſibly be 
eppiy'd to; thus, I believe, Retaliation was ne- 
ver thought a proper Puniſhment for Adultery, 
Raviſhment, Beſtiality, Treaſon againſt the State, 
Reviling, Detraction, Sorcery, Forgery of Wills 
or Deeds, Counterfeiting the Coin, Poiſting in of 
falſe Births or Adulterous Children, procuri 

Abortion, Kidnapping, Crimen Ambitus, Inceſt, 
Sacriledge, removing the Landmark, defacing 


 another*s Sepulchre, Cozenage and Colluſion, Pre 


Cine: Let even in ſuch a Caſe, 


varication, and the like. And by the way, the 
Emperour ITheodaſius did very well, in taking off 
that ſhameſul Puniſhment of Women taken in 
Adultery, which was then practis'd at Rome; hy 
which they were condemn'd to the public Stets, 
there to be proſtituted to gvery ones Ledneſs, 
a Bell ringing all the time they ſuffer'd that In- 
famy. For though an Ignominy of this Nature, 
might poſſibly produce the ſame Efets with a 
very ſevere Puniſhment, yet becauſe this Pa. 
riſbment could not be put in Execution without 
Sin, it ſeem'd rather to encregſe than tate away 
the Guilt of the Fact (s) : But admitting that 
thoſe Lats that ſeem to eſtabliſh Reætaliat ion, 
apply it only to Injuries and Hurts that affect 
the Body; and admitting that we may imagine 
a Caſe, where the Crime committed may be well 


enough turn'd into the Puniſbment of it, and 


that neither the Perſons, the Place, the Time, 
Quality, or Cauſe, enhanſe or avate the 
Fople Retalia- 


tion will not be a proper Puniſhnent. For In- 
ſtance, a Man ſtrikes another a Box on the Ear, 
in ſome private Place; now if the Perſon that 
ſuffer d the Strote, ought ro return the other a 


Requital, tis to be fear d, he will hardly de nice 


enough to obſerve a f 2 (. And if 
the Execution be referr'd to d third Perſon, how 
ſhall he know with what force the firſt Blow 
was given: Beſides, in a great many Crimes, a 
Retaliation would be too ſevere , if there be no 
Diſtinction made, whether the Fa were com- 
mitted malicioufly, or not: Or if no difference 
be taken notice of in the 2 For Exam- 

ple, a Man deſigning to ſtrike another a Bote 
in the Face with his Diamond, perhaps or ſome 
Stone he wears on his Finger, unhappily, againſt 
his Intention, ſtrikes out his Ey2; it would be 
very ſevere, if ſuch a Perſon ſhould upon that 
Misfortune, be condemn'd to /o/e his Eye too. 
Thus, if a Gentleman kick a poor Mechanick or 
Labourer, it would be hard to return the Kick 
again upon him, becauſe tis a Diſbonour to a 
Perſon of Quality to receive a Kick, and none at 
all to one of a mean Condition. Again, on the 
other hand, in a great many Crimes, the Puniſh- 


ment of Retaliation ſeems too eaſie: And this 


happens particularly indeed, from the Di/pa- 
rity of the Perſons that did, and that fer d 
the Injury, or elſe from the Diſparity of Place, 
Iime, and other Circumſtances: But in the ge- 
neral, the Arguments that Grotius produces in 
the Chapter before cited, 5 32. entirely confute 
that wild extravagant Notion of Retaliation, 
where he, with very good Reaſon, denies, that 
a Man that hath deliberately, and without any 
alleviating Circumſtances hurt another, ought to 
ſuffer Guſt as much Harm as he has done, and 
uo more (u). For tis a Contradiction to Egui- 
ty, that the Fears and Dangers of the Innocent 
and the Ciminal, ſhould be equal: And there 


would be but a very {lender Proviſion made for 


Mens common Security, if Maleſalloge: ſhould 
be under no greater ip rehenſions of Fear from 
the Laws, than good Men are from the Ixſalen- 


cies of the had; eſpecially ſince the Hopes of 
Concealment, of n by flight, or ſome 
way or other of evading Juſtice, are in a man- 
ner additional Advantages : And beſides, the moſt 
Sacred Laws themſelves, do ſometimes ordain 
the ſame Puniſhments, tor an imperfe# and a 


finiſh'd Crime, Deuteronom, 19. 19. Exod. 22. 9. 


(w) It was a remarkable Low which Srabo 
mentions, L. 15. among the Indians, He that 
deprives any one of the uſe of a Limb, ſhall not 
only ſuffer the like, but ſhall have his hand cut 
off : But if any one take away an hand, or an eye; 
from an Artificer or Mechanick, tis Death. And 
by So/on's Law, he that put out one of a Man's 
Eyes, was to loſe both his own (*). And th 
a Man that went arm d, with a Deſign to 

any Perſon, fell under the reach of the Lam de 
Sicariis, L. 1. D. ad L. Cornelium: And thoug 
the Conſequence of all this be, that the Penali 
for a finſh'd Crime, ſhould be, the greater; yet 
becauſe humane Fuftice- can inflict no Puniſh- 
ment greater than Death, and it is impoſſible 
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) Secrates Hiſt. Eccl. |. 5. c. 19. 
) Ediffum Regis Theodwici c. 13. & 30. 


* ; f 
Demoſthenes mentions the ſame Law, adv. Timocratem Ariſtot. Rhet. I. 1 
Man puts out his Eye that has but one, and one of his that hath two. 

(t) Add. Lex Wiſigothonuamn, |. 6. 
(Y Diogenes Laert. Solon.” 
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that ſhould be repgated, there muſt neceſſarily 
be a ſtop made there, though according to the 
degrees of the Crime, the Puniſhment of Death 
may be made more painful by Torture, or ap- 
car more grievous from the Circumſtances of 
nominy and Diſgrace, which either attend or 
_ follow after it. | 
XXVIII. I proceed, in the next place, to 
conſider thoie Puni/hments that are inflicted by 
humane Fuſtice, tor Crimes committed by ano. 
ther Perſon : And here, without diſpute, ſuch 
as partake of the Guilt of the Offence, ought to 
ſhare in the Puniſhment, according to the Influ- 
ence they are ſuppoſed to have in the Fal, ſince 
they ſuffer tor no Body's Fault but their own; 
bur how, and in what Method a Man may be 
ſaid ro partake of another's Crime, I have ſhew- 
ed before (x). But it muſt be obſerv'd, that 
there is this difference berween — for 
the Damage and Puniſhment, that Civil Fuſtice 
is-more eaſily induc'd to condemn the Offender 
to make Reſtitution, than beſides that, to ſuffer 
the Puniſhment : Becauſe the Imprudence, or 
Levity of the Offence, may be ſufficient Mo- 
tives to take off the Puniſhment, though per- 
haps they are not, to excuſe a Reparation for 
Damages. It is a remarkable Lato that was 
made by Thomas Randolf, Regent of Scotland, 
(y) © to reſtrain the Robberies that us'd to grow 
frequent after Wars; and that was, That all 
* Husbandmen ſhould leave their Plouu, and other 
© Tools ae for Jillage, in the open Fields: 
And that at Night they ſhould neither lock, nor 
© ſecure their Houſes, or Barns; and that what 
© Loſſes they ſultain'd ſhould be laid upon the Fu- 
© fticiaries of the Kingdom, and that they ſhould 
© put it to the King's account, and the King 
* ſhould ſatisfie himſelf upon the Goods and Chat- 
tele of the Robbers that were apprehended. But 
as to the Crimes contracted by Corporations, or 
publick Bodies, it muſt be obſerv'd, that though 
enerally the Decrees which the major part con- 
ents to, are look'd upon to be Decrees of the 
whole Body; ſo that a ſmall number difſenting, 
are oblig d notwithſtanding to ſee them executed: 
g) Yet if a Diſpute ariſe about the Guilt reſult- 
ing from ſuch an AZ, thoſe Perſons only are ſup- 
poſed to be liable, that actually gave their A/ 
ſent; and thoſe are innocent, that at firſt denied 
their Agreement to it, and conſtantly perſiſted 
in the ſame Reſolution (a). Thus Alexander, 
when he took Thebes, publickly ſold the The- 
bans tor Slaves ; bur allow'd them their Liber. 
ty, that were againſt paſſing the Decree for 
breaking with the Macedonians (b). Nay, and 
tis common to excuſe ſuch as ſtand out ar firſt, 
but afterwards fall in with the prevailing num- 
ber, and then purſue the Execution of the Ci. 


minal Decree, as far as they have Power; and 
therefore the Greeks were ſaid to have ſpared 
Antenor and Ancaz, who perſwaded the Tro- 
jane to return Helena, though the /atter per- 
torm'd many brave and honourable Actions in 
the Defence of his Country. Again, it muſt bc 
further obſerv'd, that the Puniſhment of a (. 
poration or Bedy Politic, as ſuch is different from 
the Puniſhment of particular Members : The 
Puniſhment of the particular Members, is ſome. 
times Death ; and that which anſwers it in the 
Body Politic, is Diſſo/ution (c): And when a 
Corporation or Community is thus diſſolvd, all 
uſufruttuary Advantages are at an end with it; 
in the ſame manner as in Caſes of Death (d). 
Sometimes the particular Members, are by way 
of Puniſhment, made S/aves; and the Body 
Politic ſuffers the like Puniſhment, in caſe it 
were before immediately /ubjef to the Com- 
monwealth, and is afterwards reduc'd under the 
Turiſdiction of another ſubordinate Body, or un- 
der the Government of a particular Subjett. 
And laſtly, Sometimes a pa#ticular Member 
may be puniſh'd by way of Mala levied upon 
his Eftate, and Fortunes; and thus the Bod 
Politic, when it commits any publick Crime, is 
puniſh'd by a Deprivation of its public Goods; 
ſuch as Forts, Naval Stores, Ships of War, Arms, 
Treaſure, Public Lands, Privileges, and the like. 
«Thus Theodoſizs puniſh'd a public Crime com- 
mitted by the People of Ant ioch, (who upon 
the Impoſition of a mew Tax, broke down all 
the Emperour's Statues in the public Places) by 
interdicling them the U/e of the Theatre, and 
the Baths, and by taking away the Title of Me- 
tropolis, which the City had before (e). And 
Mercus the E 3 took away from the ſame 
People, the Public Shows, and the other Orna- 
ments of their City, though he afterwards reſtor'd 
them again (f ). So Severus demoliſh'd the 
greateſt part of Byzantium, ruin'd the Theaters 
and Baths, and all the Ornaments of the Cry; 
reduc'd it almoſt to a Village, and made it ſub- 
jeQ to the Perinthians (g). And thus the En. 
perour Conſtantius, by way of Puniſhment to 
the ſame City, becauſe his Genera! Hermoge- 
nes was killed there, took away from the Peo- 
ple of it the Doe of Corn, that he uſed to di- 
{tribute among them Gratis before (H). Though 
in Crimes where there are number of Complices, 
tis reaſonable the firſt Promoters and Abettors, 
ſhould be puniſh'd with greateſt Severity (i). And 
therefore in ſhort, in eſtimating the Crimes and 
the Penalties of Corporations and Bodies Politic, 
it ſhould be confider'd, as Quintilian very well 
obſerves, * That whatever the Community doth, 
zs an Effect of the Advice of its Counſellours; 


* and that all popu/ar Diſturbances and Infur- 
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x) Vid. Jacob. Codofredus diſe. ad L. Quiſquis, C. ad L. Juliam Majeſt. c. 9. & 10. 
) Vid. 2055 l. —_ in fin. Plin. ward 13. Particular Men at the firſt —— of any Matter, may lawfully 
diflent; but when the Decree is paſs'd, that which the Majority agreed to muſt oblige all. 


* 


(a) Vid. Luke 23. $1. (b) Plut. Alexander. 

(4 ) Modeſtimus in L. 21. D. quibus mod. Uſufratt, amit. 
( f) Vulcatius Gallicanus, Avid. Caſſius. _ 

{i) Vid. Liv. I. 28. c. 26. ab init. Quintil. Decl. 1 


(2) Heredianus I. 3. c. 6. 
Pp 


(7) Buchanan Rer. Scotie. L. 9. 


. 
(e) Add. Conſlitut. Sicul. I. 1. tit. 47. 
(e) Libanius Orat. 13. | 
(b). Socrates Eccleſ. Hiſt. I. 2. c. 10. 
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« reftions, are of greater or leſs Violence accor- 
ding as People are exaff 


© Motion of our Bodies, erives it ſelf from 
© our Minds, and our Limbs are uſeleſs till pur 


in Action by the Soul: And ttis the eaſieſt 
0 thing in Nature, to raiſe any Paſſion in a M/. 
4 


« titude, for there was never any Aſſembly, 
© where every Man could perfectly govern him- 
« ſelf by his own Thought, Senſe and Reaſon : 
Nor was there ever a Multirude that had the 
ſame Prudence as particular Men have, whe⸗ 
© ther it be that we are leſs capable of public 
© Concerns, or that every Man is leſs ſolicitous, 


© where he doth not think himſelf in particular 


« anſwerable for the Succeſs ; for: the Preſum- 
* ption and Dependance we have upon others, 
make us neglect things our ſelves (4). Thus 
among the Romans, it any number of Souldiers 
had offended againſt the Laws of Military 
Diſcipline, ſome of them were puniſh'd as their 
Lot happened, and ſo the Terrour reach'd all, 
though but a few fell under the Puniſhment (2: 
the Anſwer of Germanicus s Army to him in Ia. 
citus was, that he ſhould puniſh the guilty, but 
pardon 15 uch as were miſguided (m). 2 
XXIX. And here an Inquiry is made, whether 
a Crime committed by a Corporation will always 
leave it under the Puniſhment for the purpo 
if a Corporation hath been publickly guilty of 
ſome Criminal AH, perhaps two or three Hun- 
dred Years ago? It _y perhaps have ſome 
ſhow of Argument for the Afirmarve, to ſay, 
that as long as the Crporatzon laſts, it continues 
the ſame, though the particular Members change, 
and ſucceed one another: But if the Diſpute 
of human Puniſhment, the Queſtion ought in 
Reality to be denied; for it is more neceſſary 
even in particular Men, to puniſh fre/þ, and 
therefore more ſcandalous Crimes, than ſuch as 
are antiquated, and almoſt forgbtten; and there- 
fore there was very good Reaſon, for that Pre: 
ſcription of Crimes the Roman Laws allow'd (). 
Falles it ſhould be obſerv'd, that ſome things 
may be immediately and naturally wry 
of a Corporation as ſuch : For Exa the ha- 
ving a common Stock, common Conſtitutions, 
Righee, and Privileges, which the particular 
Members cannot call their own; And again, 
that there are other things, which agree to the 
Corporation, only as derived from the particu- 
lar Members, or which firſt of all inhere in the 
Members, and afterwards Influence, and deno- 
minate the whole Body. Thus we uſually call a 
Sober, honourable, or 
contemptible, as the Majority of its Members is 
Learned, Noble, Sober, Honourable, or Contem- 
ptible, though perhaps ſome of the Members 


W —— 


ted; juſt as the 


may be Lalearned, Baſe, or Vitious; and in 
this latter Senſe it i 1 — uch Bodie: may bs 
ſaid: to have incurr d Puniſbments ; for the de- 
merit adheres to the particular Members, as 
they are ſuppos d to be Perſons, that have the 
uſe of their u, and are capable of 
acting with Reaſon and Choice: Bur a | 
ration as ſuch, and as it is conceived to be di- 
ſtint from the particular Members, hath no Fu- 
culties by which it is capable of exerciſing ſuch 
Actions as primarily and immediately contract 
Denerit; and which are therefore manifeſtly 
diſtin& from thoſe of the particular Members : 
And therefore it follows; that if the Men- 
bers the Body contracted the Demerit by, are 
dead and gone from the Society; and the ſame 
has not been continued by any A& of their Sxc- 
ceſſors, that the Demerit it ſelf expires with 
them, and conſequently that which made the 
Body liable to Puniſhment, ſince the one cannot 
be juſtly inflicted without the other (o). Plus 
tarch indeed, in this caſe, appeals to the Me- 
thode of Divine Providence, which ſometimes 
as we read, viſits the Sins of the Fathers, upon 
the Children: But as the Proceedings of Di- 
vine Fuſtice are not alpays to be made a 
Pattern to Human ; ſo neither doth it follow, 
that if it be Eguity, to allow the Poſterity the 
Poſſeſſion of thoſe Rewards and Honours, which 
were acquired by the Deſerts of the Anceſtors 
therefore tis Equity, that they ſhould alſo ſuf⸗ 
fer the Puniſbmenis dye to their — 4 Of- 


fences : For it is the Nature of Benefits, that 


they may freely be beſtowed at the Pleaſure of 
the Donor, even upon Perſons wholly. #xdeſer- 
ving; but the Nature of Puniſhment is quite dif- 
ferent, the Romans thought it plauſible to pre- 
tend an old fi indneſs, when 28 
dertook the Defence of the Arcarnanians agai 

the Etolians (p), given it out, that the reaſon 
why they alhfted them was, becauſe the Arca. 
mans did not join with. the other Cities of 
Greece, when they ſent their Forces againſt the 
Trojans, from whom the Romans derived them- 


ſelves : Though I think a Man of but ordinaty 


Apprehenſions might eaſily diſcover, that this 

was nothing elſe but a pretence, and was in- 
tended only to give Colour to their Forward · 
neſs, to engage in matters that did not concern 


them (2). 1 
XXX But however it is till that by 
human Fuſtice, a Man cannot be forced to ſbare 


in the Punyhment of another's Crime, when he 
was no way an Accomplice in the Commiſpon of 
it: But becauſe we find it often happens, that 
ſome Mens Offences are the Garten of Ev 
to othets, that we may not be apt from hence 
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79) But the Expreſſions Mahomers the Second uſed to Pope Pius the ad, were more ridiculous than this; that he was | 


ought to be their common concern to revenge 
ance with againſt him, Mich, Mont aigne Eſſays, L. 2. c. 36. 
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or*s Death 
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to make a wrong Inference, it is neceſlary to ob- 
ſerve, in the firſt plact; that not every thin 
that brings an uneaſineſs, inconvenience, or lo 
upon us, is properly Puniſhment. When a Man's 
Eftare indeed is confiſcated upon a Criminal Ac- 
count, and he is reduced to Poverty by ir,he may 
79 N be ſaid to have ſuffer d Puniſbmeni; 
ut how many are there that come into the 
World without any other Fortune or Eftate, than 
the Body they bring with them ; how many are 
there that by Fire, 3 or the Incutſions 
and Depredations of Enemies, are rifed of all 
they had, and owe their Poverty, not to 
Humane Puniſhment, but to ſome unavoidable 

Evil, or as others call ir fatal Misfortune. And 

therefore the Evi/s for the purpoſe, that Sb. 

jefts ſometimes feel from the Mi/carriages of 
their Princes, ſhould be thought to be of the ſame 

Nature, with thoſe other Inconveniencies and 

Afflictions, which attend upon Humane Life , 
ſuch as are an ill Conſtitution of Body, the 
Infirmities of Age, an unyholeſome Air, Barren- 
neſs, and the like. 

XXXI. And Secondly, it muſt be further obſer. 
ved, that there is a great deal ot difference be- 
tween a %% a Man Jufters directly by anothers 
meant, and one that falls upon him purely byCon- 
ſequence; a Man ſufters the fr ft, when he is de- 
prived of that which he has already a proper 
right to: The other happens when the Condi. 
tion is intercepted, without which he can never 
enjoy ſuch a Right (7). Thus when the Eſtate 
that belongs to the Parents is Lare , the 
Children feel the /ofs of it, but however, that is 
not a Puniſhment properly, with reſpe& to the 
Children, ' becauſe they cannot claim the Inher:- 
tance of their Parents Eftate, unleſs the Pa- 
rents take care to preſerve it entire for them,and 
leave it ſo at their Death; and therefore the 

Confiſcation or Forfeiture, only intercepts the 
Condition, without which the Chr/dren can have 
no right to their Parents Eſtate (). Though it 
was truly an juſt and barbarous Law, as Bu- 
thanan calls it, that was made by Maęaldus King 
of Scotland, by which a// tbe Goods and Chattels 
of condemn'd Criminals, were ſorſeited to the 
Exchequer, excluding their Wroes and Children 
from any part of them (t). 

XXXII. Again, Laſtly, it ought to be ob- 
ſerv'd, that ſometimes the evi a Man ſuffers, 
or the 40% he ſuſtains, may be occaſion'd by a- 
nother Mans Offence, or becauſe another Man 

th not performed his Obligation; but ſtill this 
Mans Oßence, or Deficiency in the performance 
of the Obligation , is not the proper and imme- 


diate Cauſe why the other ſuffers the / ; nor 


can any rbird Perſon pretend any direct Right 
from ſuch an Offence to inflict the evi/ upon him. 
Thus ir is common for Srreties to ſuffer 14 
when the Debtor they engage for, breaks his 
promiſe, but the immediate *Ob/zgation that 

inds the Surety to diſcharge the other Mans 


Debt, of his 'own promiſe , for as a Man that 
engages himſelf as a Surety fora Buyer, is not 
properly obliged from the hing bought, but from 
the promiſe he made, ſo a Man bound for a 
Criminal, is not properly obliged by the others 
Crime, but by his own Engagement ; from whence 
it follows, that when the Surety is to ſuffer 
Evil, it muſt not be meafur'd by the others 
Crime, but by the er he had to promiſe. - 
And therefore where the Delinquent eſcapes, and 
it is neceſſary the Surety ſhould make Sarjs- 
fallion to Fuftice ; it is not to be conſider'd what 
Evil might have lawfully been inflicted on the 
Delinquent ; but what Degrees of Evil the other 
could obige himſelf barely by his own con. 
ſent, to ſuffer for him. From whence it may 
be inferred, how far Sureties may be admitted 
in Capital Caſes; and that is only thus far, ei- 
ther that the Szrety may promiſe the Magiſtrate, 
(whoſe duty it is to — the Offender)that 
he will Yat igſie the mage he has done,or take 
care to bring him to a Trya/, upon Condition 
that the Ciminal may be admitted ro Bail; it 
he be already apprehended, and be freed from the 
inconveniencies of a Priſon, and may not be ob- 
lig d to appear at his Trya/ in Irons; or elſe that 
nothing be iſſued out againſt him in his Abſence, 
and before he has had a 7»d:cia/Hearing; but the 
Surety cannot oblige himſelſ to ſuffer Death for 
the Criminal; ſince no Man hath ſo much pow- 
er over his own Lite ; neither can the nature 
of Humane Fuſtice, allow ſuch Puniſhments to 
eds 7 the — oh Puniſhment is to 
reſtrain Men from tramſgreſing, and 10 diſpoſe 
them to Obedience; but in this Caſe, —.— 
has the Surety himſelf offended, neither by the 
att of the Engagement he makes, doth he de- 
rive the guilt of the others Cine upon himſelf: 
for it can be no Crime in him to deſire that the 
Delinquent ſhould have a fair bearing in a con 

venient place, and be without trouble or diſqui- 
et, before Judgment paſſeth againſt him, or to 
promiſe he will pay the Pecuniary Mulf, that 
was impoſed on the Cuimigal; how high ſoever 
the Magiſtrate ſhall ſet it, when theC7imna/ flieth 
from Juſtice; befides the end of Humane Pa. 

niſhment is not to be obtained by puniſhing the 

Surety; for if he be puniſh'd, he is puniſh'd, not 

becauſe he himſelf is guilty of any Criminal Acli. 

on; but becauſe he is ſo imprudent as to expoſe 
himſelf to ſuch Dangers, upon the preſumption 


of another Mans Honeſty, and then all the ef- 


felt of ſuch a Puniſhment will be barely this, 
that others will be more cautious for the future 
how they engage for any Man ; not that the 

will be more careful to avoid the Creme the of- 
fender was guilty of; and therefore ſuch a Pun- 
iſhment would have 2 1＋ Oo the Fall of the 
Principal Criminal, but only to the unwary Cre- 
dulity of the Szrery ; and thereforea Magiſtrate 
that puniſheth a Surezy, underſtands neither the 
nature of Puniſhment, nor his own Duty in in- 
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- infliQing it, unleſs it appears that the Surety de- 
_fign'd nothing nothing elſe, but to put — 
c him, and only to e 
Faſtice. And again, ſince a Man has no fuch 
Right over his own Members, as to take the Ji. 
berty to deprive himſelf at pleaſure of any of 
them; it is evident that no Man can oblige him- 
ſelf to ſuffer the Paniſbnent of. Matilation for a- 
nother Perſon; but {tis a different Caſe, when the 
Keepers of | Malefaftours are punill'd with 
-Degth, that either by neglect or colluſion; gave 
them an opportunity to make their E/cope ; for 
they ſuffer upon their own Crizzinal Default , 
not upon the others account (2). Nay farther, 
though ir muſt be allowed, that the free Heads, 
and Mafters of Families, had a liberty of e- 
recting what fort of Government or Laws they 
pleaſed ; yet it is not a proper Method robaniſh 
a Surety , both becauſe Bauiſbnent can hardly 
be called a Puniſhment, and becauſe it is not the 
Intereſt of the Commonwealth to drive away 
ſuch Subjefs. I might reduce under this Diſ- 
courſe, what Gar ſilaſſus de. lu vega (a) relares ; 
That the Provinces that bordered on the [n- 
rial City Cozco, were oblig d by way of 
Tribute, to farniſh the Court of the Inca, with 
Officers and Servants, and upon any Crime 
or Default they were guilty of, the whole 
© Provinces that preſented them, were to be te- 
nſible. But indeed there are ſeveral other 
Caſes, where a Man may ſuffer | Inconveniences 
by anothers Offence. For Inſtance, if a Friend 
be fo kind to me, as to let me live in his Houſe 
rent free, and it happens that my Friend the 
Proprietor be proved guilty of ſome Cine, for 
which the Houſe is forfeited: Tis plain that I 
muſt be ſenfible of Iaconvenience from it, becauſe 
J muſt be forced to provide my ſelf of a new 
Habitation; when perhaps he would have al- 
lowed me to have lived there longer; but the 
' Puniſhment doth not properly affect me, for the 
Public that is ſeia q in the propriety of the 
Houſe, may when it pleaſeth by its own Right, 
deny me the uſe of it, at that rate I had it be- 
fore. Thus the Children of Traytors and Rebels, 
are often denied Civil Honours in the State; and 
this indeed aggravates the Puniſbment in the Pa- 
rents, ſince their Children, (whom they are ſup- 
poſed io have ſtrongeſt Affection and regard for) 
muſt for their Demerits, live without any pub. 
ie Character, or badge of Dignity, and Efeem 
in the — but this is in Reality, 
no Puniſhment to the Children, becauſe the Com- 
monwealth may bettow irs Honours where it 
pleaſeth, and therefore may by its own Right 
and Authority, exclude even ſuch as have vet 
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off nded from thoſe Titles and Dignities, which 


it has power to confer, as often as it appears to 
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ble to the R/ of Government, and 
Images of the Public. 

XXXIII. From theſe Ditinfiong it appears, 
that no Man can be juſtly puniſh'd'by the Cui 
Court for anothers Offence, who is free ſrom the 
guilt of it, and the rea ſon is becauſe that Aptituſe 
which ditpoſes a Man for =o eo proc 
from Demerit,and that in the laſt reſort is found- 

ed in the ill, which is certainly, or nothing 
is, at a Mans on Command; and which can- 
not contract any Gui/t, but from ſome inter. 
nal Motion; and is a miſtake of Grotius in 
the Chapter Before cited. Sect. 12. That there 
may be an Inſtance given, Extrin/ical to the Per. 


be a 


ſon of the Delinquent, in the Perſon of one he 


has a' violent affection for. And I think it 
is nothing to the putpoſe, to ſay as Plutarch 
*doth {w) ; © Thar the Miſter by correcting 
* ſome of his Schollars, reads a Lecture of Du 
* to the reſt, and that a General by making a Ds- 
* cimation, puniſhesthe whole Army: tor both 
the Boy that is correclediand every renth' Soutdier 
char Seffererh is really Criminal himſelf ; and 
therefore it follows, that the innocent Children 
are not to be puniſhd for the Crimes their Pa- 
rents were guilty of (x). And thetefote ſome 
Interpreters explain Foſhua 7. c. 24. v. Thus that 
AchansChildrenwere brought out, that they might 
hear the Inſtruttlons 7 gave to them, and 
the reſt of their People, and be adviſed to take 
warning how they were guilty of the like ine 
themſelves; not that they were to be ſtor d with 
their Farber, But if this Explication will not - 
be allow'd, we may give the ſame anſwer that 

Grotizs doth De J. B. & P. L. 1. C3. 88. in 
fin. (0%. cate ee, ee 


— perge queri, caſuſque priorum 
Annumerare tibi. Nec culpe nepotibus ob ſtat. 
Tu modo diſfimilis rebus | 


mercare ſecundit 
Excuſare tuo. n 0007 


Lament no more, nor to your ſelf miſplace, 
The Crimes or Fortunes of a former Race, 
Our Parents guilr, but to themſelves extends, 
Taints not the Blood nor to the Sons deſeends; 
—_— own woth, you blot out the diſgrace, 
And taiſe the fadel Luftre of your Race (E). 


And "therefore that” Law of the Per/fane, by 
which, when any fingle Perſon was guilty of 
any Miſdemeanour againſt his Prince, his whole 
Family, and all his Relations were- to ſuffer 
with him, was juſtly &n/wred by Am. Marcelli- 
nus, as Inſupportable, and barbarouſly Rigo- 
rous beyond Example (a). 'Tis certain indeed, 


= 


Wifey I Kings c. 20. v. 39. ſeqq- As c. 12. u. 19. 


0 
Vid. L. 22. C. de Penis. I. 26. D. de Penis. Gratiins Ca,. 


Illic immeritam, materng pendere lingua, 1 
Andromedam peras, injuftus juſſerat Ammon. 
Statins Thebaid. I. 1. 


(vie Herd, 1.3, ee, 
7. e. 11.1.8. c.6. 


that by Puniſhmenrs of ſuch Cruelty ," Princes 
ſutficiently eſtabliſh their own Securiiy (. For 
Cann. Ree.1: 66, en De e MuminiaVindl, 
1. Queſt. 4. po 7 * 0) Metam, 2 1 
— partial ove Mothers Crime 
ic fair Andromeda in Chains confine, |» 


Juli. 1. to. e. 2. The Macedevians had a Law much of the Nature, Vid, Curting,d. 
(6) Falun. 1.25. c. 1. I. 21. J. 4. c. 8. A. Coſelins in Valar. Mawimus . 5 


2. ſpeaks to the ſame ſenſe, |} 


(9) though 
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Of the Laws of Nature and 


of Nations, Chapel. 


though a Man may have Bravery enough to con- 
temn his own Life (as Hellanicus did in Fuſtin, 
when he was Old and Childleſs, and was there- 
fore the more animated in his Conſpiracy, a- 
gainſt the Tyrant Ariftotinus, becauſe he had 
. nothing to feat, neither his Age, nor Family ; )yet 
| he will be perhaps diſheartned and fearful,when 
he knows that his Friends, and Relations may 

fall with him, and upon his Account. And a- 
gain, ir ſeems to be a further Security to cut off 
the Sons, to prevent them from revenging their 
Fathers Death. For as it is in Arifia e; "tis 


folly to kill the Father, when you ſpare the Son: 


(c). Belides, that it is not eaſie to be believed, 
that a Man will have the Bold neſs to under- 
take an Enterpriſe of ſo much hazard, without 
communicating his Deſign with his Relatzors : 


For which reaſon Arrian faith (c); Alexander 


ut Parmenio to Death; and perhaps it may 
- true as (aſius in Tacitus ſaid (d), That 
though there is a mixture of Injzſtice,in every 
© emplary Puniſhment, yet the evil particular 
Men ſuffer by it, is ſufficiently recompens'd 
© by the benefit it brings to the Pab/ick (e). 
Thus in the 4th Book of the Codes, ad L. Julian 
Aae the Sons of . were to ſuffer the 
ſame Puniſhment with their Fathers, when there 
was any fear they might be influenc'd by theirFa- 
thersExample(f).Thus the Children of theMarato- 
ewperi; (a neſt of Robbers in Syria, that had 
that Name give them from the P/ace they inha- 
bited,) were all cut off at the ſame time with 
their Parents, for fear they ſhould grow up to 
imitate them. Mr. Hobbs in his Leviath, C. 28. 
gives this reaſon- for this ſort of Puniſhment, 
© Becauſe faith he, ſuch as are guilty of Treaſon 
© againſt the State, are profeſſed Enemies to it, 
and therefore it is lawful by the Original Right 
of Nature, to make War upon them; but in 
War the Sword the judgeth not, nor doth the 
Victor make diſtinction between nocent and in- 
© nocent, nor has other reſpect of Mercy, than 
© asit conduceth to the good of his own Peo- 
0 * and beſides in public Judgementt and 
 Tryals in caſe of Tregſon; there is this in par- 
© ticular, that the Sovereign may fit Fudge in 
© his own Cauſe ; and ſometimes laying afide 
© the Formalities, and Intricacies of a Proceſs, 
begin witir the Execution (g); but a Conſcien- 
tiowus Prince, ought to contider what Tiberias 
ſaid in the caſe of Cu. Piſo Tacit. Ann. 3. And 
indeed, neither in War ought the Sword to be 


ſo Mercileſs, as not to ſpare ſuch as Age and In- 


nocence plead for; and fince ſuch as are born in the 
Commonwealth are Szbjefs, there is no reaſon 
Why they ſhould be treated as Enemies, unleſs 
their own AZs make them ſuch ; and therefore 
there can be no other way of puniſbing an In- 
nocent Son for the Treaſons and Rebellions of 
his Father, than by intercepting thoſe Goods 
from him, which would otherwiſe have deſcend 
ed from his Father to him. In Pers indeed, un- 
der the Government of the Inca's, if a Curaca were 
put to Death for any Miſdemeanour, his Son was 
not therefore denied to ſucceed in his Fathers 
„and office, but was ſhew'd his Fathers 
ime , and Puniſhment, that he might take 
ing from thence, how he offended (h). But 
to be denied thoſe Honours, a Man can lay no 
claim to, is not — a Puniſbnent, but 
.neither do the orher + fo that are given, ex- 
cuſe the Injuſtice of 5 — of Puniſhment ; as 
for Inſtance, when the Greeks (as Dionyſ. Halli- 
carnaſſæus (h) tells us) cut off any Tyrant ; they 
always either Ad or baniſb'd his Children, upon 
an Opinion they were fond of, that it was a 
Contradiction to Nature, to ſuppoſe good Child. 
ren could be born of bad Parents, or bad Child. 
ren of good (i). Neither can this Puniſhment 


be juſtified by any Arguments, from the Divine 


Threatnings, ſince the diſpute is only of Humane 
Fuſtice (&). And therefore it was a wiſe and 
goad Ros of the trans, that no Wo- 
man with Child ſhould ſuffer Death, till ſhe was 
delrver d (); which is alſo.now in force in ſe- 
veral other Nationt (1). And here it may be 
obſerv'd, that it is an abuſe of the Legi/lative 
Power, when the Legiſlator takes an advantage 
of the Crimes of a few particular Offenders, to 
ena a rigourous Law, againſt a whole Sex or 
Order, though perhaps afterward, in tract of 
time, the Puniſhment it ſelf may grow into Ce- 
dit, and the Death that is inflicted be thought 
Honourable. As it happen'd by the Law among 
the Indians ; by which the Wife was to be burnt 
with her deceasd Husband ; the occafion of 
which Lato was this, the Women when they were 
hired, or out of Love with their Husbands, usd 
to poiſon them to make way for the embraces 
of new ones (n). And from hence alſo it ap- 

rs, that the Heir is not touch'd by any Pun- 
i/hment which would affect the Body, or repu- 
tation of the Delinquent (n); but a pecuniary 
mult will reach him, though in Equity it ought 
not to exceed the value of the Inheritance that 
is left him (0). 8 
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5 . Rhee, ©. 21. | | (40 Ann. I. 14. 

6 Vid. Ant. AMasthaus de Decrim. I. 48. tit. 

T Add: Grotins, Comm. vpon Foſſna c. 1. v. 
Add. Philo Fudans de 


wr e 
2. 5 10. ©. Marcellinut. I. 28. 


Conf. 4. t. D. ad Situm Silanianum. 


(b) Garcilaſs, de la Vega Comm. Reg. I. 2. c. 123. 
well ſaid by Marcus in Vufcat. Gallicanus Avidins Caſſius. 


therefore ye ought to pardon Caſſies's Children, his Son in Law, and Wife. But did 1 ſay pardon ? ſince they are guilty 


2 Add. Grotius J. 2. c. 21. 514. 


0 Diod. Sicul. I. 1. c. 77. lean. V. Hiſt. I. 5. c. 18. L. 3. D. Penis. L. 3.8 2. L. 18. D. de flatu hom. Plut. de ſeri Kumin. 


(1) Add. 
ar 


Varanins 
6 n Queſt. L. 3. Solinus L. 5. Died. Siculus L. 17. C. 91. & L. 19. C. 33 


„ 


Bram. P. 1. C. 19. & 20. 
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Quinti}. Derl. 299, * What ſeverity of Puniſhment on the other Hand, is uſed in apan, we are inform d by Bern. 
«» Faponie. c. 10. Rerdin. Pinto Idem. c. 55 Varenins de Relig. Japan. c. 1 l. p. 192. 
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the Power of® the Sovereign, 


Of th 
Subjects. 


_ HO there are ſome Foundations for the Pre- 


ference of one Man to another, to be diſ- 
covered in a Liberty of Nature, out of Common- 
wealth; yet ſince thoſe Foundations cannot give 
any Man a Right, unleſs enforced by Compact, or 
the Definitions of the Cuil Power. I thought 
this the moſt pt oper Place, to give an account 
of the whole Nature of the Diſt inlions, that 
are made between Men, according to the eſteem 
they are differently rated by. Now Efteem is 
the value that is ſet upon Perſons in common 
Life, according to which they may be equal d, 
or compared with others, and be rated either 
higher or lower than thoſe they are compared 
with. And thus we find there is a near Affini- 
berween the two moſt noble Branches gf mo- 
ral Quantity, Eftcem and Price. The Firſt is con- 
fidered in 22 the Second in Things, becauſe 
as the one is the Rate of Perſons in common 
Life, ſo the other is of Things. And as the chief 
Reaſon why a Prince was ſet upon things, was, 
that when they were to be exchanged or re- 
moved from one Perſon to another, they might 
be the better campared with one another; ſo the 
End intended by Eſtcen, is, that we may be 
able to form a Compariſon between Men, by ſet- 
ting as it were a Value upon them, and in Con- 
uence to eſtabliſh a becoming Order and 
diſtance between them, whenever they ſhould 
happen to be united; itevidently appearing that 
it was abſolutely inconſiſtent with the conve- 
nience of Life, to keep up an univerſal Equali- 
in the World. Efteem may be divided into 
Simple and Inten/fue. I ſhall conſider both Parts 
of the Drvifion, with the different Relations they 
bear to ſuch as live in a /berty of Nature, and 
them that are Members of the ſame common- 
wealth. | 
II. Simple Efteem among ſuch as live looſe in 
a liberty of Nature, ſeems chiefly to confiſt in 
this; when a Mans Carriage and Character prove 
him to be one that acts upon Principles of Con- 
ſcience, that is ready to comply wich the Laws 
of Humane Society, and is prepared as far as his 
Power to obſerve the Law of Nature, with re- 
ſpe& to other Men. For indeed as we ſay of 
any Thing that is of any U/e in common Life, 
that it. is of Value; and on the contrary, ſay of a 
thing there is no ꝝſe of that it is worth nothing; 
ſo we may ſay he is a Man of ſome value at 
leaſt, that will ſuffer himſelf to be treated like 
a ſociable Cie iture. But if a Man plainly ſhows 


himſclf unfic for Sociery, by violating and vili- 
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in determining the value of the x 


fying the Lew of Nature; and the Offices he owes 
to others upon the force of it; he may deſer- | 
vedly be look d upon to be a Man of no worth 
or value. | 
III. This ſort of Eſteem may fall under theſe 
three Conſiderations. Fit, as it is Entire. Se- 
condly, as Impaired. Thirdly, as utterly Loſt. It 
continues Entire, till a n by ſome AM of 
deliberate wilful Malice, out of wicked defign, 
violates the Law of Nature to the Prejudice of 
another Perſon. For the Frailties of Hu: 
mane Nature excuſe fins of Infirmity z and a 
Man doth not forfeit the Reputation of being a 
good Man by them, as long as he continues in a 
ſtrict Aincerity of Mind, and is ſteadfaſt in his 
purſuit after whit is | juſt and vertuaur. 
And every Man is ſuppoſed to deſerve this E. 


fleem, till his own ill Actions deprive him of it. 


And therefore it may be ſaid, that all Men na- 
turaliy have an equal ſhare of this 2 of 
eſteem; and before they have been gui Fer 
iminal Aftion ; they muſt be ed to be 
2 — and vertuous (a), which is the 
und for that common ſaying, Every. Mas 
3s ſuppoſed to be a good Man, till. the contrary is 
proved of him. And this will hold true, notwith - 
ſtanding ' thoſe ill Diſpoſitions Mr. Hobbs c 
eth upon Humane Nature (6). If be be in tlie 
right indeed, every Man muſt be ſuppoſed to be 
an ill Man, till the contrary is proved, or ra- 
ther till he is deprived of Power to hurt. But 
indeed the Principle he ar firſt 5 that 
all Men have Power and Will to hurt or deſtroy 
one another; is far from being univerſally true, 
as I have prov'd before already. But yet be- 
cauſe Men may wiſh and endeavour one ano- 
thers hurt and ruin, therefore every one may 
naturally be look'd upon to be a good Man; 
yer ſo as that ir is poſtible they may prove orher- 
wiſe , and be taken for a Friend; yer ſo as that 
it is not ſafe fully. and abſolutely to relis 
upon him. Ga 
IV. The ſame eſteem is lefſerd ot impaird 
criminal malicious Aﬀicns, eſpecially by tho 
of more than ordinary guilt, that were intended 
contrary to the Lam of Nature, unjuſtly to dif- 
quiet other men; the effect of which is, that it 
will not be thought ſafe to give any ctedit to 
ſuch a Decervey a ſeconi time, or to hazard any 
Buſineſs or Ls hor Affair with him, without 
ſolid Caution. But tho a Mans Efteem be in- 
paired, and his Reputation ſinks — ill At. 
or 
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Of the Laws of, Nature and of Nations. 


juſtly ſuſpeft, that a Man will uſe me in the 

me manner he hath uſed others; yet I can- 
not be always ſo abſolutely certain of this, but. 
ſometimes it may fall out contrary to my Ex- 
pectations. For perhaps there might be ſome 


particular Reaſons that might move the Per. 


ſon to abuſe others, which he doth not find a- 
gainſt me; and a Man may ſometimes be under 
the Power of a violent Paſſion, which at other 
times he is free from. However, the Blot a-bad 
Action leaves upon a Mans Reputation, may be 
taken off, by a voluntary tender of Reparation 
for Damages, or of ſomething Equivalent ; and 


by giving ome evidences of Sorrow and Repen- 
0 


rance. For all theſe voluntary unforced Moti- 
ons, may be conviction enough, that his Mind is 
really altered,and his Amendment is ſincere. 

V. But a State and way of Life, that directly 
tends to the harm of others promiſcuouſly, and 
to make advantages from manifeſt Injuries, ut. 
terly deſtroys all this Eſteem. There are indeed, 
in the moſt Commonwealths, People that in a 

ticular way of u own and profeſs the 

xerciſe of certain Vices, ſuc 
Bawds, Stroalers,and Sturdy Beggars ; all which 


as are Whores, . 


the ſame Uſage, as they would Beaſts; and ſo. 
wage War, not with Enemies, but Men; 
tis manifeſt they uteri forfeit all that Eſteem 
we meaſure other Men by. And thcſe are Pi. 
rates, Highway-Men,Robbers,Ruffians, Pick-pockets, 
and the like. And it will make no great mat- 


tet of diffetence in the Caſe, whether tbey are 


ſuch as carry things to Extremities againſt all 
or not, whether they ſatisfy themſelves barely 
with Spor/ and Robbery, and forbear Bloodſhed, 
and go off contented . with a Mans Purſe or 
Coat. For as itis dee ſo it can deſerve no 
Commendation, not to be a finiſh'd Villain. And 
thus without diſpute we may rank whole Bo. 
dies of Pirates and Robbers, under this Claſs, as 
long as they continue in that cour/e of Liſe, not- 
withſtanding they may ſeem to have ſome re- 
ſemblance of Juſtice among them (b). Neither 
will whole Commonwealths deſerve any better 
Rank, when they will not aquieſce in the en- 
Joyment of theit own Rights at home, but in- 
vade and ravage the reſt of the World, with- 
out any regard to their Faith or Compacts to the 
contrary.Bur where a Commonwealth is juſt in the 
Obſervation of Compatts with ſome, but perhaps 


doth ſomething to all others, or at leaſt to cer. 

tain Nations, that are contrary to the Law of. 
Nature, without juſt Provocation; its Credit 
muſt, it is evident, very much ſink, but it would 
be too hard to deny it all manner of Efeem. 
The Effects that attend People. under ſuch a a 
loſs of Efteem with —_— are generally ſuch as 
theſe } that unleſs they leave off their barba- 
rous lavage of | Life, it will be neceſſary 
for others to ſhow them no more Mercy, than 
they would to Wolves, and Beaſts of Prey. 
And then when they are taten, they are com- 
monly uſed with more Severity than other E- 
nemies, tho perhaps both threaten'd us with 
equal Danger; beſides, they are look'd upon to 
be People that do not deſerve the common Oct. 
ces of Humanity; becauſe by ſuch uſage, they 
would be confirm'd and encouraged in their In- 
Juries to others. And again, as there can be 
no Streſs laid upon their Faith, if they offer it, 
becauſe the habit of Outrage they live in, muſt 
have cancell'd every ones good Opinion of them; 


— td. 


Plato baniſheth his Commonwealth (c). And 
which as I/ocrates faith, are a diſgrace to that 
they live in (d). | 
How little a ſhare of Eſteem all theſe ate to 
have, muſt be determined by the Commonwealth 
that tolerates them, when the Publick indulg- 
eth them in their way of Life ; they ought cer- 
tainly at leaſt to be allow'd the common Rzghts 
of Humanity, as the Pimp expoſtulates in Ter- 
renct, tbo I am a Pimp, the common Bane of Touth, 
a perjurd Wretch , 4 Publick Nuſance , 
yer I never did you any wrong (g). Tis cer- 
"tain indeed, that a way of Life which owns 
the profeſſion of any Vice, muſt abſolutely al- 
mad ruin all zatural Efteem ;, but unleſs the 
Vice be alſo attended with the injury of others, 
I do not ſee why the Perſons that profeſs it, 
ſhould be treated as publick Enemies to all the 
World. But where the profeſſion of a Vice is 
accompained with Injury to others; and where 
the Perſons profeſſing it, treat all others, ar 
leaſt all that are not of their own Society, with 


— 
_— * 


* de L. L. 1. 11. Jocr. Arcopag. PI : 
0 ) Articus Biſhop of Conſtantinople, in Socrates Eccleſiaſt. Hiſt. tells Calliopins, that he ſhould diſtribute his Charity, not 
among thoſe that made a Trade ot begging, only for their Bellies, and ſpent their whole life time in nothing elſe, but a- 
mong ſuch whoſe modeſty would not ſuffer chem to ask it. Socr. J. 7. c. 25. | 
Thus neither were Beggars tolerated in Peru, under the Government of the Inca. 5 3 
(e) But they that were diſabled, ſo that they could not maintain themſelves, were kept by the Public, Vid. Garcilaſs. de 
ta Veg. Com. Roy. I. 3. c.9. & J. 5. c. 11. But formerly in Egypt, there were profeſſed Thieves allow d, of whom Diodorus 


le toprevent all manger of — the Legiſlator found out 


< this Expedient, that what was loſt might be recovered, by paying only ption. 
c fe wou have been a better Method, and lefs 2 for the other Subjects, to have made ſevere, Laws againſt 


s fort of People 
6 Thus in Heliodorns Ethiopiis J. 3. There is mention d 2 Law that was among the Pirates, by which he that firſt boarded 

the Enemies Ship, and imſell tothe booty. 

ſame place we are told, that the R obſer 

nity, to thoſe they tre acquainted with © 
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fort of Conſcience among one another, and ſhow Kindneſs and Huma- 
* | | art bly n a 


- 
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ſo I think I may ſafely ſay, that neither are 
they capable of receiving any Obligations 6f 


Faith from others, as long as they purſue their 


l Courſes, (which mult always be preſuppos'd): 


For I either make a volxntary Agreement with 
ſuch a Perſon, or he * me by unjuſt Force. 
O the firft, without de 


do not fee how I can 
riving upon my ſelf a Share of his Guilt, b 


treating ſuch a Man as a Friend that profeſſeth 


himſelt 4 common Enemy to all the World, ex- 


cept his own Accomplices. J And beſides, it may 


be often an Inju 
Robbers, for 
truſt with them (i); but if a Robber do me any 
good Office, which it is no Diſcredit ro me to 
receive from ſuch hands, it is I think, but fair 
and reaſonable I ſhould give him the Reward I 
promis d him: But then, indeed he is not what 
we ſuppos d him to be, a common Enemy to all 
Mankind beſides his own Companions. If he 
compels me by unjaſt Force, it appears from 
what hath been ſaid before, that Compatts ex- 
torted by Fear are invalid: But ſtill ſuch Per- 
ſons may recover their /oſt Eſteem, by giving 
over their infamous 1 a Life, and raking 
up ſome other creditable 

whole Bodies of Thieves and Robbers upon ſuch 
a Change, as well as particular Men: And from 
that time they ate to be dealt with as Men of 
Repute and Honefty, but they muſt firſt of all, 
either make Reparation, or obtain Pardon for 
the Jojurles they have done. 

VI. _ Eſteem among ſuch as live in a Cm. 
monmealth, is that by which a Man is look'd 
upon to be at /oweſt a common, but a ſound 
Member of the State; or when a hath not 
been declar'd for a corrupt Member, according 
to the Laws and Cuſtoms. of the Commonwealth, 
but is ſuppoſed to be a gvod Subjed, and is rec- 
ton d and valued as ſuch : And this _ may 
be loſt in the Commonwealth, either Firſt from a 
certain State or Condition only, or Secondly, up- 
on a Criminal Account. The firſt may happen 
two ways, either 1ſt when the State hath natu- 
rally in it ſelf nothing that is bad or wicked in it, 
or 2d!y, when it really is, or at Jeaſt is thought 
to be vitious. Thus the State of Slavery, tho 


to others to keep Faith with 


it hath in its own Nature nothing chat is had or E 


vit ioas in it, doth yet in many Commonwealths, 


* 
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inſtance, in leaving any thing in 


rofeſſion; and ſo may 


take aivay all /imple Eſtrem; and the'Shzves ate 
not look d upon to be C Perſons, art Hevex 
rated in the Coil Aſſefiments, or conſidered, or 
valued as Subjects. Every ond Knows how ef: 

picable the Romans thought them (A); and the 
Efteem the cus allow'd their Gentile Slaves, 
was much the ſame (/). And thus in ſore Comt- 


montoc alt hs. tis . a Diſhonour to be baſe 


born, tho' the Blzmiſh of the Birth is certai 

none but the Parents Fault (n). Thus in Indig, 
there is a certain Race of Men call'd Peneats, 
which are look'd upon to be infamous (n) A 
State under the latter Conſideration, rakes away 
or leſſens civil Eſteen, either becauſe ſuch as 
live under ſuch a State, are employ'd in Mar- 
ters that cannot be perform'd without the Guile 


of ſome Vice of Sin, or elſe are obliged by their 


Profeſſion, to undertake ſuch mean Offices, as 
none but People of the baſeſt and loweſt Souls 
would ſtoop to. Whit Value is to be ſet upon 
thoſe of the firſt ſort, muſt be known from the 
Laws or - Cuftoms, and Humeurs of every Cm. 
monwealth (o). Thoſe that belong to the Se- 
cond Claſs are the common Hangmen and Execu-' 
rioners, Bailiffs, Goldfinders, and the like; Per- 


ſons that in moſt Commonwealths are denied the 


Society of all People of better Faſhion or Repute : 
And in ſome places, this hath been expreſly ſer. ' 
tled by Law. Thus in Rome, Cicero ſaith (p), 
© That the Executioner was forbid by the Laws 


of the Cenſors, not only to be ſeen in the FU. 
run, but to f 


ee the Light, or breath the Air 
of that Place, or have any Habitation in the 
* City, as if his Preſence ſtrake an infeQious 
Damp and Pollution upon the public Aſſem- 
* blies. In other Places *tis thought ſcanda- 
lous, to be in Company with ſuch Perſons, on- 
ly upon the Force of Cuſtom and common Opi- 
nion; and that both becauſe People that are 
employ'd in cruel and laviſh Offices, have gene- 
rally Humours and Diſpoſitions ſuitable to their 
Condition; and becauſe none but thoſe of the 
meaneſt, baſeſt Spirits would ever voluntarily 
ſubmit to ſuch Employments. The Roman Sol. 
diers indeed were often made uſe of in public 
Executions, both in the City as well as in the 
Camp, without any Infamy or Prejudice to their 

fleem. (9), becauſe tis a different thing to do 
an Execution at the particular Command of 4 


* 


(7) Vi 1 31. $1. D. depot ·  (&J Vid, L 6. D. 24 L. Juliam deaduiter.L. 23.1. 29. C. . 


; . part x. c. | 4 | 8 
0) To this purpoſe is eee Navin gs Ker 
. Hot allow Vecilius the Bawd, the poſſeſſion of Iventius Goods, tho they were 


c. 9; „ a RY: Were f 
Nn n 75, Ua n we alles) cha b 5 

of a-Woman's Vices not only ſpreads it ſclf to her Husband, but d it 

t of Diſgrace, à if Nature Aa 

n) Vid. Abr. Rogerius de Bra 7 Hh 3 pk . . 
2 7 | Metellus the Prator lirhoaiy, wp would 
A ers Ln ny all Yes th 
thos in t > Aut bor, when 4 
Prater, that. Navianw's Goods heal : reſior'd to him, 2 

uftice might not the pre tence of his ſhing 


ther ſeem to approve Inbentiuss Action, in throwing away his Fortune 12 ſuch a fink of 


Rights of a true Citizen, ſince he had renounced every 
bt Priel of Cybele, had obtain d 2 Decree of Ci. Oreſtes, 


Conſul AEmilins Lepidus, revers'd the Pregors that the Court of 
* contaminated 


his Rights, be polluted by the obſcene 
D. de aleator. Where the Pretor faith, he would: give 


it whoſe Houſe he ſhould hear they plaid at Dice, or it any one 


(p) Pro Rabirto. (9) 


1 


dice of Centius. And to this belongs alſo t hat, in 1, 2 
no Judgment, if any Perſon ſhould. beat or do any Datnage to him, 

; | y , ar cheated him of any thing, at that tim. 
id. Petr. Fabr. Semeftrid, 1. 2. C. G. 2 
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Superiaur, and to profeſs it as an Art. Thus 
oned by all 


among the Fett, Criminals were 
the le. Montaigne tells us (7), that i- 


toldus Duke of Lithuania, introduced a Cuſtom 
there, that the condemn'd Ciminals ſhould put 
themſelves to Death with their own hands, be- 
cauſe he thought it ſtrange that an innocent 
Perſon ſhould be employ'd, and que to com- 
mit Murther; tho' this was but a filly Reaſon, 
becauſe the Executioner doth not commit Myr- 
ther by inllicting the Puniſhment the Law a- 
wards. Others give this Reaſon, becauſe in 
the Performance of their Office, they are forced 
to ſee the Agonies of the Criminals, which is 
_ contrary to the Tenderneſs and Compaſſion of 
bumane Nature. | 
Thus the Roman Laws ſet a Mark of Infamy 
upon ſuch as acted upon the Stage for hire (, 
or took Money to fight with the Beaſts (i), 
where the Reaſon of the Infamy that was an- 
nexed, did not conſiſt in any Immorality ſup- 
ſed to be in the Alion, for ſuch things may 
done innocently enough; but the doing it for 
Gain, was what made it look fo diſhonourable, 
and diſagreeable to the Majeſty and Gravity of 
the Roman Temper : For tis often the Hire only 
that makes the Service mean and baſe. 
by the ſame Laws it was look'd upon as infa- 
mous, tor a Man to give a Widdow'd Daughter 
in Marriage within the time of Mourning, or 
to marry any one in ſuch Circumſtances him- 
ſelf, or to ſuffer any under his Charge to mar- 
ry, or be married, within that time; becauſe 
it ſeem'd to betray a Levity and Ulnſettledneſs 
of mind, to argue a weak inconſtant Faith, and 
a wild deſultory Love. Thus alſo, among the 
ancient Inhabitants of the Canary lands, it was 
thought an lenominy and Di/grace to be em- 
ploy d as a Butcher (2): And Sir Thomas More 
5 his Utoprans of the ſame Opinion (ww). 
Selden tells us, that the Jews denied four ſorts 
of Men to be Wirneſſes,' or to have any thin 
to do in Judicial Matters, becauſe of the il 
Repute they lay under; and theſe were Game- 
ſterr, Uſerers, ſuch as mads Gain by the pro- 
duce of the ſeventh Year, or the Tear e Remiffon 
and ſuch as taught Pidgeons 10 fly, and he adds, 
that they gave this Reaſon for it, becauſe none 
of theſe ſort of People apply'd themſelves to 
any thing that tended to promote the public 
Good, or the Advantages and Conveniences of 
bumane Life (x). 


Thus 


VII. Thus the 4% of ample civil Eſteem 
be owing purely to a Stare - Life : Bae beſides 
a Man entirely forfeits it upon a Criminal Ac- 
count, when for ſome particular ſort of Cine 
he hath committed, (for every Offence will not 
deprive us of our Civi/ Eſteem (2), the Laws of 
the Commonwealth fix a Mark of Infamy upon 
him. Which is uſually done, either by taking 
away his natural Life at the ſame time, and by 
condemming his Memory, or by ejet!ing him out 
of the Commonwealth with Shame and Diſgrace, 
or perhaps by allowing him to continue in the 
Commonwealth, but not as as a Sound, but diſ- 
eaſed, inſelled Member, or in other words, by 
permitting to inhabit in the Dominions of the 
State, and to enjoy the common Protection of 
the Laws, but by excluding him out of all pab- 
lic Offices and Employments, all honourable So- 


cieties, making him uncapable to make a Vill, 


and diſabling him to do any /egal A that ſup- 
poſeth an zntarnted Reputation: But what are 
the Crimes that contract this Infamy, muſt be 
learnt from the Lars of every particular Com- 
monwealth (a). And here ir may be obſerv'd, 
that according to the Crvi/ians, the Infamy that 
is contracted by an / Aion, may be either the 
immediate Impoſition of the Law it ſelf, or of 
ſome antecedent Examination and Sentence of 
the Judge; or elſe of the Cenſure of Men of 
Charafter and Efteem, which is commonly call'd 
the Infamy of the Tad *, (b) but J am rather in- 
clin'd to think this Infamy of the Fatt, is not ſo 
much the immediate Reſult of their Opinions, 
as a ſort of Puniſhment the Law inflicts, be- 
cauſe good Men always condemn ſuch Aions, 
and look upon them to be beſe and wicked + For 
thoꝰ it be a Diſcredit, to fall under the diſlike 
of Perſons of approv'd carriage, and Reputation, 
yet unleſs the Lato joins with, and confirms it, 
no Man can ſuffer ſo far in his Chara&er from 
the Judgment of private Men, as to beexcluded 
from the Kights and Advantages which the G- 
vil Laws allow to an unblemiſpd Reputation. 
And-therefore it is evident, that a Man doth not 
immediately forfeit his Efeem, tho? he be ac- 
cuſed of and charged with a Crime of an 12a. 
mous Nature and Quality: For as Julian right 
ly anſwer'd De/phidius the Orator, when he 
cried out, tho -would be guilty if it were ſuffi- 
cient to deny the Faff, © who could be innocent 
* of it, were enough to bring an Accuſation 


- (1) K, 1. CI. s) Vid. I. 1. D. de his 
9 © 


c. 8. ( 


Vid. l. 1. C. de modo Multarum. 
4 Vid. l. 55,1, 2, 3. D. de extraordin. 


any ion made between the ſimple and inten 
— — 
manders, were not puniſh'd with Death, 


wipe off the Ignominy, they 


only 


ui infam. not. 
top. I. 2. 


t. Tho in this place I obſerve, that in ſome of the Examples there is hardly 
the Egyptians, by which Soldiers that deſerted, or did not abey the Orders of their Com- 


Infamy and Shame. And if they [ 
were reſtor'd to their former Dignity. And thus the Legiſlator, by making Ignominy 2 grea- 


(e) L 1. $6. D. de poſtulando. 
(*) Selden de I. N. & G. I. 4 c. 5. 


could by their Courage afterwards 


ter Puniſhment than Death, taught them to think Infamy the greateſt Evil, and at the ſame time ſeems to have conſidered, 
that ſuch az were puniſhed with Death, muſt for ever be made incapable of doing any further Good in common Life, bur 
that ſuch as were only depriy'd of their Honour, would be always endeavouring to do ſomething that might recover it, 


'* Infamia Facti. 


Diodor. Siculus. I. 1. c. 78, 
Cauſ. infam. irrog. add. l. 


5) Vid. I. 13. C. ex quib. 
18 cet 
ö t account; and this is generally taken fo 
— ' 


L. Jul. de adult. and fo this you may refer that which Roch 
hard 


2. D. de obſeq. parent. præſtand. l. 20. D de his qui notant. infem. 


de Scrip. Antill. part 2. c. B. relates of the Apal- 


— no other Puniſhment, ſaith he, for 2 the Reflections that are made upon them in all Com- 
* t 


them, that to avoid it, they will fly away into the moſt 
| © againſt 


* 


* 2 wy ad ini. Aa 
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* againſt a Man (c): But it is then the Crime 
om Infamy, when the Perſon is con- 
emn'd for ir, or confeſſeth it; which he is 
alſo ſuppoſed ro do, when he agrees with'the 
Plaintiff to let his Aion drop, becauſe ſuch an 
Agreement is always ſuppos'd to be a manifeſt 
Confeſſion (d), unleſs perhaps it can be made 
appear, that he chuſeth to come to a Compoſi. 
tion with the Plaintiſf; not out of any Conſci- 
ouſneſs of the Guilt, but for other fair Reaſons, 
as perhaps the Vexation and Trouble of the 
Tryal, the Severity or Partiality of the Judge, 
or ſome particular Diſſike he bears to him (e). 
But tho a Man's Reputation is ſuppos d ro 
be cleard, when he is acquitied of the Crime 
charg d upon him; yet to make a Man's Inno- 
cence. appear the clearer, and to puniſh Ca. 
lumny and falſe . Accuſation, tis uſual in moſt 
Commonwealths, to force the Accſers to beg 
| confeſs himſelf in a' Falſhood, make 
bmiſſion, and pay Reſpe& to the Party heac- 


_ and the like (). 5 
VIII. From what hath been ſaid, it may alſo 
be inferr d, that it is no real Infamy or Diſbo- 
mur, when a Man bath ſuffer d an Abuſe, ei 
ther by Words or Actions, not to revenge it 
with bis own Sword, as the Cuſtom is in ſome 
places among Perſons of Rant, and thoſe of the 
Military Profeſion; but to puniſh it by the 
Magiſtrate, or to put it up with Silence, 1 

ef 


ſuch a Patience doth not imply any Con 
— of an i Action. It argues indeed a Cow- 
ardice, and Littleneſs of beneath any 
Man of Spirit, tamely to ſubmit to all manner 
of Inſults and -Injuries, and never to hazard 
himſelf in defence of his Rights and Liberty; 
and there are few, I believe, that would not 
be of the Opinion of Neoptolemus, in the Poet 


— pine þ drfouf: | ralplc. 
Id ſooner die than be a Coward thought. 


t it is certainly Argument enough of Courage, 
[fa Man chuſes generouſly to paſs by the Re- 
ſentment of an Injury, and doth not give it 
over out of any Diftruſt or Fear; and I don't 
ſe any thing in it, that can rob us of our 23 
tural or civil Efteem: And therefore Mr. 


17 
1 


« Hobbs ſaith, if a Man receive Words of Dif. 
* grace, or ſome little Injuries from another, 
« for which there is no Puniſhment alhgned 
by Law, and is afraid he ſhall fall into Con- 
tempt, and be obnoxious to the like Injuries 
** from others, and to avoid this, protects him- 
„ felt by the Terrour of his private Revenge 
This is a Crime, and ſuch a Fear will not 
< excuſeir; becauſe the Commonwealth would 
have the — Words, that is, the Laws be 
* of more force with the Subjects, than the 
* Words of any private Man, which they that 
made the Laws therefore, aſſign'd no Puniſh. 
* ment for, becauſe they thought ir not wor- 
of a Man that had the Lie: of Reaſon to 
* take any notice of them (H): And much leſs 
is it any Dyſhonour for a Man, in a Common- 
wealth, where the Laws expreſly forbid” all 
priuate Revenge, to prefer Obedience to the 
Laws, rather than expoſe himſelf both to the 
hazard of the Fight, and the Severity of the C. 
vil Fuſtice afterwards, upon a vain pretence of 
Honour (i): And, I think, it is far rom being 
always a ſign of Cowardice, for a Man to refuſe 
a Challenge, and to put his Life and Fortunes to 
the Venture upon every little inſignificant Quat- 
_ when there may be often leſs dangerous, 
more innocent and lawful Occaſions 
him to ſhow his Courage (&). Thus, when 
Pyrrhus in Plutarch, calld Antoginus, Villai 
and challeng'd to meer him upon the Plain, a 
fight him for the Kingdom, Antigonus anſwered, 
r hd dn Segmnier is dN l d- 7), that 
bir Conduct conſiſted in Opportunity as well as 
Strength, and that if Pyrrhus were weary of 
Life, he might eaſily find ways enough to go out 
it; and: Auguſtus Anſwer to Antonies Chal- 
in the ſame. Author, was, That he might 
find a great many ways to die (J). And in ſuch 
Caſes, no prudent conſiderate Man, hath any 
reaſon to be difturb'd at the Opinions or Cen- 
ſures of the 'V#/gar z ſince the 2 of every 
Subject ſhall ftand and fall by udg ment of 
his Sovereign, and the Laws. of the Common- 
wealth, and tis a ſufficient Argument of Bre- 
very and Reſolution, to obey the Lame, in De- 
fiance to all the little Cavil and Calumny of the 
vain and idle part of Mankind. And thus it 
will be no Difficulty to anſwer what Mr. Hobbs 
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whether he does or not, is in 
L. 5. D. de his qui infam, notant. 


bo Thus in Iſocrates adv. Callimach. Some perſwaded the Defendant to compound the matter with the Plaintiff, becauſe in 
Tryals there are ſeveral things which fall out otherwiſe than are expend, and in 
than N And therefore it i 4 much better and ſafer way to be at 


to to pay any Money. at d run ſo great a Hazard. 


| It is evident from ſoſeſ hus, de bello Judaico, L 4. c. 
paid to be taken away, | th : Chains were not unlock d but 


been put in Chains innoces tiy, among the Romans. 


* TY . . Wr 


) And to this we may apply that of Plautus, Trinum. Not to commit a Crime is in 4 Man's own Breaſt, tle Suſpicion 


ſſing the Vote, there is more o 
at ſome Expence, to get clear of 4 Crime, han 
that the Ignomiay of having been in Cheins, was fup- 


bra 


Cb)J) Leviath. c. 27. Vid. Lex Salica. tit. 32. 


CC) Q Gilaber. I. 9. i Ce 2 
(a 'Tis tis which the row inflicts. 


WT 


heir Swords; 
re amazed at it, and fad 
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vid. Cæſ. Com. de Pulfione & Vareno. vid. Prasbeq. Epiſt. 3. de Velibego. 


C1) Plut. Anton. Alexander de Rhodes itiner. I. 2. c. 6. relates of the Soldiers in the Kingdom of 7 
they are very valiant agai | | | 
but are a And that when 


an Enemy, and ſet but little value upon their Lives; 7 
offer fer" nene 2 


ö et among one another the y never draw 
they, once faw a Frenchmen and a Fetugueſe fut 3 Duel, they 
ores. . + an . Et, 76 nr #1 
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faith in his Leviathan; c. 10. That it is hard- 
ly poſſible, but private Duelt ſhould be thought 
* honourable; becauſecthey are the Effects of 
* Courage, which is Power. For why ſhonld it 
not be look'd upon to be aSign of Greatneſs and 
Bravery, to know how to govern the Heats and 
Paſſions of our Minds, and to give them no 
other Li but what the Law allows? Tho' I 
think the ſame Author fays very well after- 
wards, c. 30. That all Laws that forbid 
© Duels, ſhould ordain Honour for them that 
* refuſe, and Ignominy for them that make the 
* Challenge ,, and thus thoſe that Ttefus'd to 
© fight would have a very Honourable Excuſe. 
The Remedy the Sicilian Conftitutions propos'd 
z gainſt 7% Cuſtom, was by inflicting very ' ſe- 

vere Penalties upon them that offer'd any A, 


front (n). 1 | | 
An Account, y the way of the Antiquity of 
Duelt, and whence they at firſt began, we may ſee 
in Diadorus Siculus (n). The Gauls faith he, 
in the heat of their Entertainments, upon the 
e leaſt Quarrel that aroſe, uſed to break oft 
their Myrth, take their Swords, and without 
any value for Life, go out and fight with one 
* another, . And this they did upon a belief of 
« another Life, in a new Body; and therefore 
5 deſpiſed the care of this, as Lucan expreſſeth 
It. N | V i ' i" O77 3:0 
| Ie ruends tt 
22 prona viris, animægut capaces , 
| tis & ignauum eft rediture parcere vite. 


pe 


Hence they ſo bravely dare 
| Defie the Sword, and all the dread of War, 
Scarce ſatisfied with death; and think it mean, 
To ſpare a Life that muſt return again. (o). 


IX. But further, it is alſo evident, that the 
Government cannot deprive any Man of his na- 
tural fimple Eſteem, arbitrarily at pleaſure, but 
only upon. ſome antecedent Crime he hath been 

uilty of, which is attended with Infemy, either 
— its own zntrinſick Turpitude, or from an 
expreſs Sanction of Lam. For ſince ſuch a Power 
can no way promote Sociery, or the Intereft of 
the Commonwealth; it is not to be ſuppoſed, 
it was ever confer'd,upon the Sovereign ; tho as 
the Sovereign may unjuſtly 
theCommonyealth;ſo he may unjuſtly take away 
a Mans civil Eſteen, ſo far at leaſt, as to deprive 
him of all thoſe Right and Advantages, which 
attend an untainted Eſteem, in the Common- 
wealth. But the intria/ick natural Efteem, can 
— — 4 _ away bers a Man, than his 

eriue car. 3 es, ti > 
dictiou, to ——— iefumons barely ar 
pleaſure ; that is, to charge him with a ſuſpi- 
tion of ſome diſhonourable, or Criminal Action, 


1 


ejet a Subject out of 


and hard. But the caumterſeit —— Woat- 


ma 


not becauſe he is really guilty of any ſuch, but 
becauſe tis the pleaſure of the Government, by 
this means to uſe an Innocent Perſon, as if he 
_ 1 8 0 _ it is alfo beyond 
liſpute, that there lies no Obligation, upon a 
1 to ſacrifice his Lande Deen ary ck. 
raller, to the Commonwealth, or to contradt 
any real Inſamy, for the advantage of the Pub. 
lick, For neither hath the Commonwealth 

wer to command any baſe, or ii Action, which 
will be the cauſe of real —. z neither ought 
a Subject to obey, if it ſhould give ſuch a Com- 


mand. [3619041 122; 4 0 
X. Whether indeed, it may not be required 
of a _ of good Charafter, to take upon 
himſelf the Infamy of his Prince, or Common- 
wealth ,oras it were, make himſelf. the Criminal 
for their Faz/ts, is not {o clear. But here (tho 
I think it is hardly poſſible for à Man to coun- 
terfeit himſelf a Criminal, without being in ſome 
meaſure, really yet ſo) I conceive, we ought to 
diſtinguiſh between a Princes Domeſtick or pri- 
vate Faults; and thoſe that are pablich, or 
which have anlafluence upon the whole Common- 
wealth; that a Man ſhould take the fir/t ſort 
n himſelf, and make himſel a Criminal for 
his Prince, can neither be Iatſully, and juſſiy de- 
ſired by the one, not ſafely be complied with 
by the other; whether to put a plauſible Colour 
n the Princes Fact, or to take the blemiſh 
t would otherwiſe be fi d upon bis natural 
Eftedm, upon himſelf ;; for no body can rake a. 
way the Civi / Efteem of the Sovereign, becauſe, 
he is placed above the reachiof the Lows of the 
Commonwealth. Thus I believe no wiſe Man 
will approve of the Action of Anicetus, when 
— gave out, that he had been guilty of Adul- 
with Opis; that Nero: might have a 


retence to diſſolve his Marriage with her (y.) 


ut yer *tis common for publick 3 by. 
order from their Malers, to enter into ſome Trea- 
ties," with Fareign States, or perhaps ſometimes 
to oppoſe, or form ſome deſign againſt them 
which if it ſhould be known to have been the 
effects of publick Counſel or Inſtruffions, would 
bring ſome danger or inconvenience upon the 
Commonwealth; and this may be, and is uſual- 
ly avoided, by laying the fault upon the Mi- 
nifler, as if it had been fole/y his private Ad. In 
ſuch a Caſe, I think a good Subject would not 
refuſe to put by a great Evil from the Com- 
monwealth, . by favouring the excu/e, and yield- 
ing that what he did, was without any publick 
Command, provided his Puniſhment go no fur- 
ther than a little counterferr diſgrace (q), for to 


ſuffer Death upon that account, or to be 


vp to che injured Party, would. be too ſevere 


ever it be, may be eaſily either taken 5 
or compenſated another way. But however tis 
ifelt, that he that hath power to inflict ci- 


* — 
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vil Infamy, hath alſo wer to remove it (7). 
But ſtill, if it were inflicted for any Vice or In. 


piety; the Reſtitution of a Mans Fame, will only 


produce the external civil Effedls of an unble- 
miſh'd Reputation, but cannot in the leaſt take off 
the Blot that lies upon his natural Eſteem. 

XI. Intenſive Eſteem, is that by which Perſons 
otherwiſe equal in the imple Repute, are pre: 
fer'd to one another, according as one poſſeſſeth 
a larger ſhare than another of thoſe things, 
whatever they be, which are apt to raiſe in o- 
thers reverence and reſpec, and honour, which 
anſwers the Iatenſeneſs of the Eſteen, is the 
fienification of our Opinion of anothers Excellen- 
cies ; and therefore the Honour is not really in 
him that receives, but in him that gives it (). 
For tho a Man may ſet what value he pleaſerh 
upon himſelf, as the Seiler doth upon his Com- 
modities ; yet as in theſe it is the Buyer ar laſt, 
that determines the Price; fo the value of Men 
is no more than as others are pleas'd to rate it(z). 
For as Mr Hobbs ſaith, et a Man (as moſt Men 
do) rate himſelf, at the bigheſt he can; yet the 
true value of him, is no more than it is efteem'd 
by others (a). Yet every Man is affected more 
or leſs with the Honour others pay him, ag it 
anſwers to that value which he puts upon him. 
ſelf. But the Eſteem it ſelf, or that which gives 
Men a Title of Deſert to Honour, is often fi- 
guratively expreſſed by that word. And thus 
certain pubtick Stations, and places of Dignity, 
are peculiarly call'd Honours. Tis rightly ob- 
 ſerv'd by the Author, I before mention'd (w, 
that it is impoſſible, any Society ſhould be ei- 
ther great, or of any long continuance, that 
© firſt united, @nly upon ſuch a bottom, as a com- 
on delire Glory: or upon mutual Obliga- 
© tions, to aſſiſt one another, in their purſuits af. 
© ter Honour , becauſe Guy, and the Honour 
© that is built upon it, conſiſts in a Compariſon, 
and e and ſo what belongs to every 
© body, belongs to no body; and becauſe the 
© Rate that is commonly ſet upon a Man, is 


taken from what he is able to do, fignifie 


„without the aſſiſtance of others (x). As on the 
other hand, the wider the Ignominy ſpreads, the 
lighrer it ſeems, and the eaſier it is ſupported. 
This Intenſrve Efteem may be conſider d with 
regard to ſuch as live in 4 Liberty of Nature; 
or ſuch as are Members of the ſame Common- 
wealth. I ſhall now conſider the Fondation of 
this Intenſeneſs, or Eminence, both as they may 
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Promiſes, a 


prod uce barely an Aptitude, or diſpoſition in 
en, to receive Honours from others; and as 
they may give them a proper Right to demand 
ones", as theis das;”': HG» | 

XII. The Foundations of Intenſive Eſteen in 
general, are all thoſe things that diſcover, or 
are ſuppoſed to imply any extraordinary Excel- 
lence or Perfection )). The effects of which 


are agreeable to the Ends. of the Law of. Na- 


ture, and. Civil. Government. For ſometimes 
Perſons of diſſolute Morals, and eminent only 
for their Vices, are celebrated and admired, - in 
the fooliſh Opinion of the Vulgar, as the moſt 
intemperate Drinkers, and Ghuttons (2). 
the beſt experienced in the Arts of Leudneſs ; 
Thieves of Ingenuity and Dexterity; and in ſhort, 
ſuch as are arriv'd at the higheſt proficiency 
in their ſeveral Vices; all which the more they 
are accompliſh'd in their different Practices, the 
more wicked and inſupportable are they thoughr, 
by the good and ſober part of the World (a). It 
may indeed argue ſtrength of Body, and quick+ 
ae of Parts, to be compleatly vitious; but 
then the Vices reign with a greater Looſe and 
Violence, where there is more V720ur and ſtrong- 
er  Appetites to entertain and ſupport, them. 
From all which it is ealie to infer, that Commen- 
dation and Glory, mult be rated, by a valuation 
of the Perſons we receive it from; and there- 
fore that the greateſt Commendation is that which 
comes from Perſons that deſerve it themſelves ; 
and conſequently that a wiſe Man will ſet no 
ualac uon their Praiſe, as M. Antoninus faith, 
who cannot ſo much as. appear, pleaſing to them: 
ſelves (b). But in particular the Foundations of 
this Eſteen, are ſuch as theſe, Perſpicacity of 
Mind, Parts. and Abilities capable of large 
Improvements, and variety of Attainmęnts; e- 
ſpecially when they have made ſuitable. ad- 
vances, and have actually maſter'd thoſe excel- 
lencies they ſeem'd to be defign'd for; Judg- 
ment proper. for the,Man nt of Buſineſs ; 
and that can readily diſtinguiſh reality. from 
appearance (c). Steadineſs of. mind, or to be 
unconcern'd and unmoy'd at any thing external, 
above fear, and beyond the force of 9 
Eloquence, ot a Power of expreſſing our Thoughts, 
with a fluency of words; together with a grace- 
. ers 7 — next to — 
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on things impoſſible; but to take off 
tte only 


Ariftot. Nicom. I. 1. c. 3. We ought to think the Honour is rather in thoſethat honour, 


Vid. John. c. 8. v. 34. () Leviath.c. 10. 
x) Senec. Epiſt. 27. de laviſid Sabine. 
ic. de nat. deor. 
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(e) Vid. 


Ignominy from them, that are in diſgrace, is not ſo difficult a Task; — 
Phyfician that can cure this Diſeaſe, Speaking to Julian the Emperour. | "iS | 


| onour, than them that are honour'd. 
(w) Hobbs de cive. c. f. 5 2. | 


in Arts of cating ode; be early train's 


None in my time had Skill attain d. 
only, = | or groupe og q 
that is yd 
3 wer, 
eſiaſt. c 9.1 44 ; 


Pp 


— — — - = —ꝛ— 7—¾Ä © — — — 1 8 
LA 


MAE 
. 
F 81 wy r NN 


— 


Ie”... 


27301 Nei ae Fl 


aw MA M4 


—— 
i FIT Hd Thus ach k is 2 common Manes pov © Hints But the” —.— 
or Mae dt Body, is an Argument of tion of the higheſt und tO Det | 
xething g and noble. And therefore that good Swereſs,"and Fur fe A r yk 
5 was a Cuſtom to repreſent the Gods , and becauſe this Hrft of all fuppeſeth ſome — 
eroes upon the Stage, in the Buskin, that ma- /ick Worth and Excltnte, ind then ſhows what 
King the A7ors appear of an unuſual ſize; and uſes it hath' been employ” in, and to what law. 
that there are many that wiſh to be Taller, and ful Ends it ay, and hach been applied (7). And 
burfew that would part with any of their Sta. as the fame of füch Mtthiroomonts gains Belief, 
ture. Bur as Childiſh as this Opinion is, tis like- with numbers of Men the World, it is pro- 

ly that upon the force of it, the Ethiopians, as = call'a Renown: A Repwmtarion of partieu- 
| Herodotus ſaith (e), choſe their 3 a cer- Prudence and Conduct in tha ſolution of Dif 
tain Meaſure; which is ſomething like the ficulties, that relate to common Life and Practice, 
Judgmen t of the American, in Moumaign, that or to ſpeenlati Ve abſt rated Truths, is what i5 
was at 8 in the Reign of Charles X. and call'd Aurboriiy; which is the ſame with what 
among other things ſaid , he thought it others more fully cal v Opinion of greater Knoto- 
ſtrange, that ſo many tall Men with long Beards, ledge, jcynd with Probity, and Sincerity. And 
and 15 well arm d, that ſtood about the Kings thus thoſe degree of Efeem, which Age adds to 
Perſon, wary 4 the Swiſs: Guards) ſhould ſub- Men, are founded upon nothing el ſe, but a com- 
mit to obey a beirdleſs Child, and that they mon perſwaſion, that experience and repeated 
did not chools one of them King F ). But we of. Obſervarions upon buſineſs and 1 i pul 


ten ſee, as the Poor ſaith that. duce Cuntion and Prudence (); tho tis plain 
8 ttat there are ſome Inſtances; where grey Hairs 

—Natira bre ves animis benen arvict are not n Of much IV ;ſdom (JH. But now 
uxerit. — on the other hand, the fair Sex generally deſire 


‚ po _ of Tourh and Beauty, rather than any 
Nature 1 Souls, in little Room confines ( 2)- 0 the Compliments proper to Age. And there- 
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common with Men; there are others which are 
icular to them, as the Accompliſbment in thoſe 
ertues and Duties, that thought peculiar to their 
Sex; and there are others which are borrowed and 
derived as when they are ſaiq to ſhine with theRays 
their Husbands (o); ct they value them- 
elvesupon the number or wortbot their Children p). 
XIII. From al! which it readily appears, what 
we ought to judge of what Mr. Hobbs ſays in 


the X. Chap. of his Leviathan, where he redu- 


ceth all the Foundations of Honour, or intenſiue 
eſteen to Power, which he calls a Paſſeſſion of 
preſent Means, to obtain ſome apparent future 
good. And this he divides into Natura! and 
© Inſtrumental. * Natural Power conſiſts in the 
Eminence of the faculties of Body or Mind, 
© as extraordinary Strength, Beauty, Prudence, 
Arts, Eloquence, Liberality, Nobility, and the 
© like. Inſtrumental are the Powers, are thoſe 
© which being acquired by theſe, or by Fortune, 
are the Means and Inſtruments of acquiring 
© more. as Riches, Reputation, Friends, and good 
Luck; and in ſhort, any Quality whatever, 
© or the Repuration of any ſuch Quality,as makes 
©. 1 Man be loved, or fear'd of many. And then 
© be defines North, or Dignity thus; That it is 
the value or price of a Man, or as much as 
* would be given for the uſe of his Power; 
and the Manifeſtation of that value we ſet on 
© one another is that, he ſaith, which is call'd 
© Honouring and Diſhonouring; thus to value 
at an high rate, is to Honour a Man; at a low 
© Rate, is to diſhonour him. Afterwards he 
© recounts the natural Tokens, or ways of Ho- 
© nour, as to pray to another for Aid, to obey, 
© to give great Gifts (q), to be ſedulous in pro- 
© moting anothers good, to give way or place to 
© another in any Commodity; toſhew any ſign of 
love or fear, to praiſe, magniſie, or call happy, 
© to ſpeak to another with Conſideration , to 
appear before him with Decency and Humili- 
ty, to believe, to truſt, to relie on ano- 
© ther; to hearken , to counſel, or diſcourſe 
© of what kind ſoever; to agree with in Opini- 
© on, to imitate, ro honour thoſe another Ho. 
© nours ; toemploy in Counſel or Actions of 
* Difficulty. And further civil Dignity accord. 
ting 10 bin, is that value which is ſet on a Man 
© by the Commonwealth, which is underſtood 
by Offices of Command, Judicature, publick 
Employment, or by Names and Titles, intro- 
© duced for diſtinction of ſuch value. And be 
© rightly obſerves, that the Commonwealth may 
© make whatſoever it pleaſe, to ſtand for Signs 
of Honour, rho? it be otherwiſe in it its own 
© nature indifferent ; as for inſtance, it was a 
« fign of Honour —_ Perſians, to be con- 
© ducted through the Streets, in the Kings Gar. 


— 


; ments, upon one of the Kings Horſes (7), (as 
it is alſo to wear certain Marks or Badges.) 

Thus the Chineſe ſalute one another with the 
Head and Hand; they of Fapan by putting off 


their Slippers. The Chineſe always riſe to an 
they defign ro honour. They of Fapan, /it füll 


upon the Ground, and think it the greateſt Rude 
neſs, and Ill breeding to ſtand upright at any ſuch 
Ceremony (). However all this be, I cannot 
entirely admit of that Notion of his, that þo- 
nour conſiſts ſolely in the opinion of Power, as 
neither of what he infers from thence, © Thar 
it doth not alter the caſe of Honour, whether 
an Action (ſo it be great and difficult; and con- 
ſequently a ſign of much power) be juſſ of 
* unjuſt. And that therefore the ancient Hea- 
* thens did noc think they diſhonoured, but great · 
ly honoured their Gods, when they introduced 
them in their Poems, committing Rapes, Adub 
* teries, Thefts, and other great, but unjuſt or un- 
clean Ads. For tho? it might be granted him, that 
the Foundations of Honour might ſo far, juſtly e- 
nough, be reduced ro Power, namely, as they are 
naturally apt to produce ſome effet? or other, in 
humane Life, fince what is ſo unaQtive and life- 
leſs, as to produce no e. either good of had, 
we commonly ſet no value upon; yet that Power 
alone, without e to conjunction with 
Goodneſs, ſhould be the proper and natural Faun. 
dation of real Honour, is what is contrary to 
Reaſon, and to Mr. Hobbs himſelf. For in his 
Book, de Cive. c. 15. & 19. he gives this Definiti- 
on of Honour, that it ir an Opinion of the power 
of another, in Conjunttion with Goodneſs. And 
thence he infers, that there are three Aﬀetions 
neceſſarily conſequent upon Honour, Love, that © 


bears relationio Goodneſs, and Hope, and Fear, 


that bave regard to power ; and thus that 


I 
is true Honour, which is attended with all t 


three Aﬀettions together. Fear alone, which is 
excited by a Power determined to Evil, can ne- 
ver be look d upon to be a ſign of Honour, for 
fear hath always a mixture of hatred in it; and 
whom a Man bates, he naturally wiſheth harm, 
and ruin to, and not Honour (ti) Thus from 
Chriſtianity, we are ſufficiently aſſured of the 
great potoer of the Devil, but that it is utterly 
void of all 5 and is always bent upon 
Evil ; and yet I believe, no Man in his Senſes 


ever thought he deſerv'd Honour upon that ac- 


count. And therefore, he himſelf, when he 
tempted our Saviour did not ſhow him his ſorce 
and power, but his Grfts, the G/ories, and Allure- 
ments of the World, Mar. 4. 9. And I can't 
think that any body rakes it for a good reaſon, 
which the People of fome barbatous Countries 
give for their worſhipping. the Devil, which is, 
that be ſhould not burt them. And hence I have 
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Vid. Ovid. Metam. I. 6, fab. 4. v. 125. Jeg. Valer. Maxs I. 4. c. 4. $1. Plat. in C. Grecab. de Cornelia. Vid. Buccka- 


I nan Rerum Scotic. I. 12. init. Orat. 
J — Foundation I ſuppaſe, (tho? the 
—_ 


reſpeR intended, was a little odly expreſs'd) the Prince of Zanaga in Africa, 


Africans, I. 1. relates it, kill'd boi rig of Camels and Oſttiches, to entertain his Gueſts ; which ſort of _ 


--- -vifoa they defiring him to ſpare, he t 


„ that he ſhould not deal civilly by them, if he treated Gueſts, he thought 
the lefſer ſort of Animals, | 


. (1) Eſther. c. G. u. 8. 


Bern, Parens Japon. deſcript. p.21. Add Nenbef: in Gen. deſeript. Ching. b. 4. Vid. Recbjort. deſeript. Antill, part. 2-6 19, 
* ö of Honour. (t) Silins Iralicus lib. 1. 


— E.; metui demens credebat honorem 


Rolin 
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no patience to ſee him rank fattery, among the 
reſt of his natural ſigns of Honour. For flattery 
in every 41nd of it implies, and ſuppoſeth ſome 
deficienty or blemiſh, either in the Perſon that 
Hatters, or in him that is flattered, and is a ſort 


of ſcorn and deriſion, without any thing of Love. 


or Reality in it (#). Bur as to the Fables of the 
Poets, there are ſome indeed that think, that they 
imply only, that the Gods were above all Laws ; 
and others imagine (tb), that all was Myſtery, and 


that ſome ſecret truths were conceal'd, under the 


diſewiſe of thoſe Vices and Abſurdities. But what. 
ever they make of them, I cannot conceive how 
thoſe Rapes and Adulteries, could be an Honour 
to the Gods, any more than they would be to any 
common Mortal (x). 
14. Bur after all, theſe Foundations of Inten- 
ſive Efteem, produce only an imperfett Right, 
to demand Honour and Reſpect from others; ſo 
that it a Man deny it where it is really deſerv'd, 
he cannot be {aid to have done a Man an Injury, 

but only to have been guilty of a piece of Dy/- 
uch as live in 


- courteſie or Inctvility : For among 
are upon an 


a Liberty of Nature, where al 


Equality, it doth not appear, how any Man 


can pretend Right to demand Honour from ano- 
ther ; lince from that Love every Man naturally 
bears to himſelf, it is very eaſie for him to ina. 


ine, that there are ſome things in himſelf, 
which are cque/, or perhaps ſuperiour to thoſe. 


which others value themſelves upon. For in- 
ſtance; one Man thinks his Age deſerves Re- 

verence and Efteem; another, that Joawth and 
Vigour have a much better Title to it (). The 
Hopes and Expectations of ſame, raiſe them to 
28 great a Pitch of Vanity, as the real Succeſs 
of others. Some value themſelves upon &rength 


Body; others think Wit and Prudence the 


0 
TE of the Mind, much 7ob/er Quali- 
ties (g). This Man meaſures his Werth'by the 


Largeneſs of his Fortune, another by an Eq/ineſs 


and Freedom of Mind, that he thinks equals all 
the Wealth and Opulence in the World. Some 
boaſt of their Learning; others will have it, 
that all that is true and real in Philoſophy, con- 
ſilts in nothing more than Reſo/ution, Fidelity, 
and Sincerity; the 2d piparor D mtv x; vous, as 
Plato ſaith (a). Some inſiſt upon the Honours 
they have attain'd to, others ſatisfie themſelves 
that Honour is not always paid where it is de» 
ſery'd, or deſerv'd where it is paid (b): Others 
ſer little value upon Greatzeſs of Birth, and de» 
_ it when it is not attended with an anſwer. 
able Fortune (c). Bur after all, the wiſer 

of the World, will always think it as ridicw. 
lous to value a Man from his Riches, Dignity, 
or Honours, or from any thing external to him, 
as to take the Worth of an Horſe from a fine 
Bridle and Saddle. But beſides, fince Honowr - 
is then properly paid, when a Man acknow- 
ledgeth a ſuperiour Excellence in another, and 
pays a voluntary Submiſhon to him upon that 
ſcore; and there is no thinking that we might 
force any Man to this by outward Violence, 
fince that would rather confirm him in his Ob- 
ſtinacy of Mind; it is evident, that it is a Mi- 
ſtake to allow theſe Foundations, the Force of a 
perfect Right, which might be aſſerted by Vie- 
lence and Harms. For the Reſpet a Man pays 
another upon Compulſion and Command, is no 
ſign of any internal regard he hath for him, 
bur only that he is afraid of Puniſhment. And 
further, fince the external Signs of Honour, un- 
leſs they proceed from a Submiſſion of Mind, 
are nothing but Show and Mockery, rather than 
Honour, it would be Folly to threaten War, 
when theſe are denied; eſpecially if the other 
declares, that it is not out of any Contempt, 
that he omits to pay the Formalities of his Re · 
ſpect, but only becauſe he would enjoy his Li- 
berty, by which it is always allowed, that a 
Man ſhould not be forced to do any thing which 


. „* — 


(#) And therefore Lucan. I. 53. calls it, 


Voces per quas jam tempore tanto 
+ MAentimur dominis, mmm | 


— — 


— 


The Words with which we have long time abus d 
Our Princes. — 


Vid, Plutarch. de adulator. & amici diſcrimine, Peſcennius Niger in Spartianus when one was preparing to addreſs him with 4 
Panegyric upon bis being made Emperour, lep d him by ſayirg, that he ought to write an Oration in Praiſe of Marius, or 
Annibal, or any one of the famous antient Generals, and Ar brave Actions to the Imitation of the preſent 
Age. For to commend Perſons that are living, added he, is only to deride and expoſe them, and eſpecially Emperors, fince 
tis evident what you may hope, or what fear ſrom them, fince they have the Power of the Laws, can do as they pleaſe, 
and take away your Lives, or ſend you into Baniſhment. 
w_) Saluſtius Philoſ. de diis & mundo. c. 3. | 
& Pindar ſays very well, Olymp, od. Io Y ι%⁰ e dee dup} νẽ A Men ought to ſpeak with Reverence 
of the Gods. Ifocrates in laudat Prafirid, calls thoſe Fables Blaſphemies, by which ( ſaith be) they boldly fix ſuch things 
upon the Gods, as no Body would dare to ſpeak of his Enemy. For they do not only charge them with Thefts, Adulteries, 
and Slavery to Men; but accufe them further of devouring their Children, depriving Fathers of their Genitals , Copulation 
with Mothers, and a thouſand other wicked Actions. Authors ef which Stories were not indeed punifh'd as they 
deſerv d, but yet neither did they altogether eſcape; for ſome of them were Stroalers, Vagabonds, and Beggars, others 
were ſtricken blind, and others were driven out of their own Country, and forced to make War continually upon their 
Relations and Friends; and Orphens the chief Inventor of theſe Fables, was torn to pieces. Seneca de brevitat. Vitz, c. 16. 
To make the Gods Authors of Vice, what is it but to encourage and inflame our own Luſts, and to bring the Example of 
the Deities for our Liberty and Excuſe. Fulgentius Mytholog, I. 2. If the Gods were guilty of Theft, Juſtice would have 
nothing to do with Criminals or Crimes, fince they would be countenanc'd by Heaven. R 
) Pind. Olymp. od. 4. and Vouth ſometimes with hoary Hairs 
Before the Noon of Life is crown'd, | 
The ſtrongeſt have not ſtill the beſt Succeſs, | | 


gophocl. Ajax. F | 
(x) * But prudence never is unfortunate. 
(b) Cic. Ep. ad Fam. |. 3, 13. (e) Euripid. Phœniſl. & Electra. 


(a) Plato. Ep. X. 
| Noble in Birth, but miſerably 
| | ought 
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| ought to be left to his own Pleaſure and Cour: 
reſſe. And therefore the Schi hian Ambaſſadours 
told Alexander, thar * it was excuſable in them 
that liv'd in ſuch vaſt Deſarts not to know 
4 who he was, and whence he came. And Ario- 
viſtus in Ceſar's Commentaries, tells Ceſar, that 
it he had defird any thing himſelf, he would 
have attended him in Perton, and that he ex- 
4 d, if Cæſar wanted any thing, he ſhould 
come to him (d). From all which, it feems 
to be evident, that tho? it be agreeable ro natu- 
ral Reafon, that Honour ſhould be paid ro Perſons 
of Superiour Excellencies; or further, (if it 
be required, I may perhaps grant) that it is a 
Precept of the Law of Nature, to honour Per. 
fons of Worth, yet ſtill this Duty muſt be re 
duc'd to thoſe, which a Man hath no Right to 
demand from others, but which are left entire- 
ly to their good Nature and Coy But for a 
Man to have a Right to demand Honour or any 


Sign of ir from another, tis neceſſary he either 
have an Authority over him, or produce fome 


2 tor his Right, or prove it by ſome Lato 
made or approved by their common Maſter. | 
remember a Story to this purpoſe in Mandelflo's 
Travels (e). In a Treaty of Peace, after a long 
War between the Portugusſe and the King of 
Cochine, it was a long time before the matter 
could be brought _to'any Conclufton, becauſe the 
udian Nobles inſiſted, that the Portugucſe ſhould 
:tve them the way, as the common People among 
themſelves were obliged to do. But the Por- 
tagucſe refufing ſuch diſhonourable Terms, it 
was agreed at length, that it fhould be decided 
by ſegle Combat, where the Victory happening 
to the Portugueſe, the Indian Nobility were ob- 
liged to give the way to the Porraugueſe, and to 
ſtand fill till they had paſſed by. 


XV. But however, between private Men it 
may be, it is the nobleſt Conteſt about Honour 


and Eminence, to diſpute which ſhalt ſhow - 


the greateſt readineſs to pay Honour to others, or 
moſt Modeſty in declining it themſelves, And! 
think ir is ridiculous enough, for Men to grow 
warm in a Contention about Honour, eſpecially 
when there is little or no Profit or Advantage to 
be made by it, and when it is little better than 
the Diſpute mentioned in the Epigram ( ),who 
fhould go through the Dirt firſt. It was a good 
Determination a cgrtain Prince made, when 
two of the loweſt o his Servants would needs 


quarrel, which fhculd take place at Church, 


that the greateſt Fool ſhould fir firſt (g). And 
as to what Luintilian ſaith, that a poor May's 
Honour is his beſt Eftate (b), it muſt be under- 
{ſtood only of /imple Efteem. But between 
Princes and whole Nations, the Diſpute abour 
emmence of Worth and Dignity, and the Prece- 
dence, which depends upon that, hath been al- 
bn thought to have been grounded upon better 
and fironger Pretences (i). The Arguments 
that are uſually urged in theſe Controverſies, 
will perhaps deſerve a clofer Confideration. 
Thus much therefore is beyond diſpute, that 
where one Prince depends upon another of ſu- 
perior Power, the other is the moſt honourable, 
and hath a perfect Right to the Precedence ; 
tho” 3 the ſame Title may be common 
to both. Thus there are Inſtances of Kings that 
have others call'd Kings under them, tho? in 
reality they are no more than Magiſtrates and 
Governours of Provinces. Some do Homage to 
others for their Kingdoms, as Feudal! and others 
hold them by other Tiles. Thus in Tacitus's 
Life of Agricola, tis call'd an old receiv'd Cu. 
ſtom among the Romans, ſo maintain Kings at 
Inſtruments of Slavery. And thus Adberbal, in 
Saluſt, ſays, that when his Father Micipſa died, 
he commanded him to think nothing of the 
Kingdom of Numidia, his own, but the Aamini- 
ſtration of it, but that the Right of it belong's 
to the Romans (: And a Prince that hath 
bound himſelf in an xncquat League with ano- 
ther, doth by that very 48, acknowledge a Su- 
errority of Worth and Dignity in the other's 
de obligeth himſelf to pay 2 Deferegcs! 
to him in ſuch a manner and form, as implies 
himſelf to be an Inferiour. And is is, I think, 
ckar, that where _ 3 Die a>" 
| other, a Right of Superzorit 74.113 
or Precedence, either for his own Perſon, or 2 | 
he is Head of his Commonealth, whether by 
Compatt or Cuſtom, and ſuch a fort of Sufferance 
in the other, as no other more probable Account 
can be given of, than that the orher allowed 
him to be the greater Prince; that Right may 
be inſiſted off, and maintained, as long as the 
Prince lives; who is as it were the Charatter or 
Mark of the Digmty, and under whom that 
Right was at frſt obrain'd (/). 6 #9 
VI. Bur where there is no ſuch Right ac- 
quired, there are Variety of Arguments brought 
to prove a Superiority of Emmence and Dignity; 
among which it hath been common to alledge, 
the Antiquity of the Kingdom, and Family, the 


— 
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ir. Dionis. (e) Mandelſlo Itin. part 2. 
(Y Mart. Ep. X. 10. Per medium 


in à little leſs honourable Seat, you preſen 


fit at? Can a Seat make a Man more or leſs honourable ? 


Add, Mich. Montaigne Eflays, I. 1. c. 16. (6) Declam. 252. 

© | , i Turbagz * — ſummui | 
The Gods themſelves arc fas + E 

precedentia. par. I. c. 1. Add. The Diſpute 

adours in Andr. Maurocenus Hiſt. Venet. I. 3. p 301, Nc. & Memoirs touchant les Ambaſſadeur>, by an 


rth. (1) Vid. Jac. Godofred. de 


Ck) Saluſt. Ju 
and Spaniſh A ) 
Anonymous Author, p. 318. where he faith very well, that no 
Controverſies that are between others about Precedency. 


Caſ. de B G. I. 1. And Vologeſes King of the Parthians anſwer'd Nero when he ſent for hine almoſt it the ſame mann, 
AI Gs 1 — 4 when you are in Aſia, we ſhall cafily: agree when to meet. Xiphailinus 


— —— Aa 


nat qui prior ire lutum- Senec. de Irä. 1. 3. c. 37, Becauſe you were placed 
break into a Paſſion, and are at 
invited you, and him that was put above you, how ridiculous is it? What di 


with the Maſter of the Feaſt ; him that 
is there, what part of the Table you 


(7) Sorhat we muy apply to moſt that of Ovid. l. 5. Faſt. 


Party ought to take upon himſelf to determine the 
| ; Extent; 


* 
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25 Of the Laws of Nature and of Nations, 


Cnap.lV, 


Extent, Riches, and Power of the Dominions, 
the Qualiiy of that Power which the Prince 
holds over his Subjefts, and th: Magnificence 
of his Title; that Antiquity adds a ſort of Re- 
verence and Veneration to Commonwealths and 
Families, is an Opinion commonly receiv'd : And 
ſuch as ſupport themſclves upon the Strength 
\sf it, uſually urge, that they enjoy'd their 
zenity in full Luſtre long ago, when other 
Kingdoms were ſubject to ths baſeſt Slavery 
or it may be, when the Family that hath now 


the Tir/e to the Crown, and triumphs ſo much ff 


upon that ſcore, lay undiſtinguiſh's among the 
common Herd of the People; that tis an unpar- 
donable Arrogance to diſpute the Precedence 
with a Prince, whoſe Predeceſſors might, if 
they had pleasd, have made the others Ance- 
flors his Servants ; that it is a ſort of a natural 
and general Law, that things of a later Growth 
ſhould be look'd upon to be inferiour to thoſe 
of an earlier Original. After this, they uſually 
enter upon a pompous Account of all the ſeve- 
ral great Actions, both in War and Peace, that 
have been perform'd by that Kingdom, or by 
ſome of the Royal Blood: None, or very few of 
which ſort, thoſe wpſtart Nations muſt pretend 
to have atchiev'd. And then, Power adds Ter- 
rour to Reverence, and makes it not only Im- 
— but Raſhneſs and Folly, to contend for 
\- Honour with one, who hath it in his Power to 
do us good or harm as he pleaſeth. And with- 
out diſpute, tis an effectual way to ſecure the 
Honour 4 Man aims at, if he can lay his hand 
upon his Sword, and tell the World, if THET 


' will not, THAT ſhall give it him. Beſides, 


tis look d upon to be an higher degree of Emi. 
nence to en o ſuch a Liberty, as gives a Free- 
dom from all Reſtraints of Subjecfion, but thoſe 
of the ſupreme Governour of the World, than 
ro be confin'd by Human Laws, and to live un- 

the Ties of Compact. And laſtly, fince the 
Title commonly expreſſeth the thing, the Mag- 
niſicence and Greatneſs of that, may be ſome 
Argument againſt an Infertority Dignity 


(nun). 

XVII. Theſe with Arguments of a like Na- 
ture, may 2 be urged plauſibly enough: 
But after all, it muſt be confeſs d, /they produce 

only an inperfed Right, unleſs confirm'd by 
a, either expreſs or tacit, according to 
receiv'd Cuſtom. And it is no great Difficulty 
to take off the Force of thoſe, and ſuch like Ar- 
guments, by anſwering, That Antiquity alone 
ath no real Honour in it, ſince that only im- 
ies a Trait of Continuance, which may be pro 
uc'd for the moſt inconſiderable things as well 
as the moſt valuable. That it is the Nature of 
all Kingdoms to be free and independent; and 
that it is nothing to the purpoſe how long they 


ha ve been ſo. That a Kingdom hath long con- 


tinued in a flouriſhing Condition, argues indeed 
the Strength of irs Conſtitut ion, and the Wiſdow 
of irs Government , and that it never felt an 


Foreign Enemies, or always happily defeated 


them, might be by the Favour of Heaven, or 
the Bravery of its Subjefls. But then that Com- 
monwealths of a later Growth may be ſertled as 
wiſely and govern'd as happily, as thoſe that have 
ſtood much longer; nay, and perhaps more 
wiſely and happily, fince the wiſe and good I. 
* 8 ve S are gene- 
rally purchas d by dear Experience, whilſt thoſe 
of a later Date, have the advantage of ſeeing, 
and ufing what others diſcovered before them. 
That no Body indeed can promiſe them- 
ſelves the continual Bleſſing of a kind Pro. 
vidence; but yet that it is poſſible to take care, 
that a State do not fall to ruine of ir ſelf for 
want of good and wholeſome Laws. In fine, that 
every one ought to be valued according to the 
pour the State of things; what is paſs'd we have 
no more to do with, and what is to come doth 
not yet concern us. That diſtinet Common- 
wealths never unite into a Syſtem, or form a Ge. 
neral Aſſembly, where the Junior ſhould be pla- 
ced /oweſt; but every one enjoys diſtinctly a 
ſeparate Freedom. That the Government 


ſhould continue in one particular Family in the 


Commonwealth , for a long Courſe of 


ime, is 
often indeed an fe! 


Argument, that the Poſter: 


' imitated the Vertues of their Anceſtors, but it 


may be, that ite Wealth and Riches only ſe- 
cured it, and that therefore none durſt be bold 
enough to attempt to take the Power out of 
their hands: And ſometimes a — 1 con- 
tinue a long time in Poſſeſſion of the "A 
barely from the Diſpoſition and Temper of the 
as gr which might he averſe to Changes. 
And ſomerimes a ucceſhon of good Princes is 
the Bleſſing of Heaven alone, as that of the 


Metelli in the GEL at Rome, was look'd 


upon to be. But ſtill New Princes and States, 
that are ambitious to be thought great, might 
eaſily anſwer, that they look upon nothing to 
be their own, which was got ready to their 
hands; and that nothing is eaſier, than to en- 
ter upon a large Eſtate that was purchas'd by 
the Succeſs of our Anceſtors; but to raiſe our 
own Fortune is a real Inſtance of Bravery and 
Vertue. That others owe their Greatneſs to 
the Happineſs of their Birth, they ro their own 
Worth and Gallantry. That others produce 
nothing for themſelves bur old forgotten Mo- 
numents of their Fathers Ations ; theirs is no 
borrow'd Luſtre, but the freſh Acquiſitions of 
their own Worth and Valour. aſtly, that 
there is no degree of Honour beyond that of be · 
ing a Sovereign Prince, and that this ſets the 


ü — 


ON 


* 


(%0 Vid. Andr. Maurocenus Hiſt. Venet. I. 12. p. 484. 


dent, |. 3. Þ. m. 402. 


: 
1 


Where 
Princes of Italy hen Pius Quintus f preſenting Coſmus with the 


he talks of the Emulation that happened between the 
Title of Great Duke. Vid. Petr. Suavis Hiſt. Concil Tri- 


moſt 


—— 
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ernte 


moſt a 


eth. As Tavoninus, in Spartianus (o) ple! 
fancly told his Friends, that were angry with 


him for giving up a Word to Hadrian, thut was 


us in good Authors, Certainly I ought to yield 
lum to be more learned than every. one, that bath 
tharty Legions at his Command (. But it a 
po hath Strength enough to defend his own: 
inions, I ſee no reaſon why he ſhould yield 
the Frecedence to any one, tho' perhaps he may 
be: ſuperiour in Riches, ſince he hath one rea- 
ſon to be afraid of them, or to beg any Relief 
or Protection from them: For Liberiy lies e: 
uully on boch ſides, and a Diſproportion in 
Vealth makes no difference in h; and there. 
fore if one Prizce's Territories be ſix Hundred 
Miles in Extent, and another's but one hundred, 
yet che Difference in the Kingdoms, makes none 
between the Sovercigns; for their Power is of 
tha ſame Nature in the 2 and in the leſs; 
and the one attains the Ends of Government as 
well as the other. Not to ſay further, that 
Poroer alone, as it implics an Ability to do 
harm, doth not include any ſucli Excellence in 
it, as is naturally proper to command a /incere 
epd For all Ræſed hath a mixture of Love 
ain it but a Power to do harm, can certainly 
R bas . 
MX In the next place, A /alute, Unlimited 
Nocer may — — from Sußyecte a greater 
degree & Re/pedt, together with a Mixture of 
an: But wWith other Princes it hath no ſuch 
Effect; becauſe they look upon another Princes 
haue Power, as it relates to them, to be no 


it elf allows no Man a. Preeminence in 1 


of another, that is not ſubject to him. And 
fince every Prince ought to be valued not from 


His on Rights only, but from the State and 


Condition of the Commonuealth he governs; 


cho perhaps he may be a. /imited Monarch, yet 
hat may give him ſuch Advantages, as may 
make him greater and more conſiderable than a 
Printe entirely abſolute. Laſtly, Titles and 
Words of all ſorts, take their Value as Money 
adnth from L/. And fince the higheſt pitch of 
"Dignity in Princes i the Sovereign. Power, it 1s 
zeuough if that be expreſs d in its ative, fim 
Senſe, or according to the common. ſe, For 
the Pomp or Modeſty of the Words, neither adds 
to, nor takes away from the thing (7). Thus 


nn 7E 1 pi 
Families upon the Level, with 


more tlun barely a Liberiy of Nature, which in 


Saturn and Venus (5). | E043 MOT, 

XX. From all which, I think, it is ſufficiently 
proved, that there is no ee Obligation, which 
preſuppoſeth a proper Right in the other, by 
which a Pr:zce really poſſeſſed of Sovereign 
Power, is bound to yield the Precedence to any 
other Kg, as the more honourable, however he 
may be ſaperiour in the particulars beſotèe men- 
tioned, as neither is one Free State to another; 
tho perhaps more ancient or more powerful? _ 
Neither indeed is a Stale govern'd by the PH. 
lace, any way inferiour in Dignity to one” 801 
vern'd by a Rig, tho! in a Demvcracy, chere b 


no particular Perſon that can be compar d” with 


a King, And hence an dmbaſſudoir from fret 


Commonwealth, is not neceſſarily obliged to give 
the Precedence to an Ambeſ from a © | 
Head. But 7 a 8 deri. 
gour cannot be ſuppoſed to appear Wich 
lame advantage as 5 Orig"; Aub 1 
cannot be invelted with t E. Tape Nn 
Pas; apd fre free See 
meer in the ſame Place yith Sovereign Ing, 
cer, bur by their h, and DVpmas) 


ran, Precedence, excep 
Qua ity of a temporary Subj 


rince be ſupream in his own 


out laying afide or diſguiſing their Qualiiy: For 
I ſhould never think ir adviſcable for a Prince 
to venture himſelf Incognito into a Foreign Cun. 


* ** 
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nene 205.1 
* 00 Ovid. of Majeſty. 
And to this we may apply that of Arnobius. |. 2. 


5 2 - 
Quogque die eſt edita, magna fuit. | 
The Day that ave her Birth firſt made her great. 
this a new thing which we are 
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ed in? In time it will be old; is 


tust old in which you are concern d. In the Times when it firſt that allo ws new. (0 
71 Cp Juvenal. — iin ſunt, use — No Freedom will from him be born, "2.4 2. 
Non audent homines pertusũ dicere lena. Whoſe Cloaths are thread · bare, and whoſe Cloałs are torn. 
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try, wichout having firſt obtain d Leave.  'Tis 
certain Gramondus (t) confidently pronoun- 
ceth, that it is no violation of any publick Lam, fo 


that his coming in diſguiſe, ſeems to imply ſome 
ſuſpicions of, and diſreſpef to the Prixee of 
rhe Country. If two or more Princes meet ina 
third Pre, it would be eaſie to order things ſo, 
that there ſhould be no preference given to ei- 
ther of them. For it is poſſible for Rooms to be 
ſo contriv'd, as to leave it abſolutely uncertain, 


which is the firſt and moſt honourable place in 


it. And for that reaſon, round Tables have been 
us'd upon ſuch occaſions (x). But they may al. 
ſo declare at firſt, that they deſign to form the 
Congreſe, without any regard to Precedence, and 
to fit promiſcuouſly, as every one pleas'd or bap- 
pen'd to place himſelf. Thus Philoſtratus relates 
of the Brachmans of India (m). That they ap- 
point no particular place for their Prince, (as 
the Greeks and Romans think it neceſſary to do,) 
but every one fits down where he pleaſeth. But 
this will ſtill be much eafier, if the Princes 
meet Incognito, and without their uſual Pomp. 
And by this zbey ſufficiently declare, that th 


do not intend to raiſe any difficulties or diſ- 


putes about the Point of Dignity. Or if this 

ethod doth not pleaſe, the thing may be put 
to the Lot, and that either with Condition, that 
every one ſhall always be contented with what 
place his chance dermines for him, or elſe that 

every one in his turn ſhall ſucceeed in an order 
ſettled by Lor. But the Matters will ſtill pro- 
cCeed eaſier, if the Congreſs be form'd by Amb a- 
| dours eſpecially ſince there is one way more of 
preventing ſuch diſputes a them, namely if 
their Maſters ſend them with CharaFers, not of 
the ſame, but of different value. For fince thoſe 

different degrees of Dignity, ariſe purely from 
arbitrary Impoſition, Top may eaſily be varied 
' ſeveral ways (x). But here it muſt be obſerv d, 
that the value of ſuch Charaers muſt be deter- 
mined by the common conſent of Sovereign Prin- 
ces, Forif a ſingle Prince ſhould by his own 
ſoul Authority, create a new Charager, and be- 
ſtow it upon his Miniſter, whenever the Miniſter, 
makes his demand, for any ſuch particular 
Honour from others, they may juſtly. except a- 
gainſt his Majefties 2 to oblige them to a- 
ny ſuch thing(y). But after all, it muſt be con- 
feſs d, that oftentimes ſuch an evenneſs of 
| Tempet, as Age/ilaus expreſs'd, when: he was 


ſeiſe and detain a diſguiſed Prince. Tho' con- 
a I do not ſee the reaſon of ir, unleſs it be 


placed .in an obſcure Seat in the Theater is 
much the happieſt : For as he ſaid, we ought not 
to think that the place adds any Honour to the 
Man, but the Man to the Place (g). It was a 
prudent Method, Abbas King ot Perſia took, 
to prevent differences at a publick Entertain- 
ment; ſuch as were inclin'd to the Perſian Per- 


Jwaſion he placed on his right Hand; thoſe of 


the Turkiſh, he ſeared on his left, becauſe the 
Perſians think the right Hand the moſt Honour- 
able, and the Turks the left (a). And it was 
a good Stratagem enough, Alphonſws Xl. uſed 
to ſilence an old Controverſie about Precedence, 
between the 7wo Towns of Burgos and Toledo, 
when he came to ask their Opinions in Council, 
before any mention of their d pute began; they 
of Toledo I know ſaith he, are ready ro comply 
with my Commands; let them of Burgos ſpeak, 
which immediately filenced both, both equally 
thinking themſelves preferred to one another; 
thoſe of Ioledo, becauſe the King ſpoke in their 
Name fhrſt;and they of Byrges,becauſe they were 
allowed to ſpeak for themſelves firſt (b). 

XXII. But if there be a laſting Society, to be 
erefted, between a number of Equals, and every 
particular Member be deſirous to continue the 
Equality, but unwilling to admit of the Deter- 
mination of the Lot, or that a conſtant Succeſſion 
in turn _ their Places z there is 
another Method left, ſomething of the Nature 
of the Lot, and which can be no way prejudi- 
cial to any ones Dignity; and that is, that every 
one take his place in the Common Aſſembly, in the 


order he was admitted into it. And this is. to 
be particularly obſery'd with to ſuch as 


enter into the Society, after it is eſtabliſhed. For 
thoſe that at ſirſt conſtitute the Society , had 
better perhaps take their places by Lot, or mu- 
tual agreement, And becauſe it is generally 
received in Colleges, and other Societies, that e- 
very one ſhould. be placed according to the ar- 
der of Admiſion; Grotius lays it down for an 
univerſalRule, that the natural order between the 
fellows of ſuch Societies, is to be placed according 
as they were received into it (c). But it mult 
be obſery'd that in ſuch Societies, Priority, or 
Poſtertority of Place, doth not in the leaſt imply 
a greater or leſs degree of Dignity, but is only 
the order of equals in Honour ; therefore 
there is really no difference between the firſt and 
laft in that reſpecl. For it is a different Caſe, 
when the Preference is given for ſome ſwpert- 
our Eminence of worth in the Perſon prefer d; 
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as Auſonius tells rhe Emperour Gratian, * "Tis 
no diſbomur to be ſecond, but of two honour- 
© able 
the moſt honourable (d). But it is alſo obſer: 
vd by Grotius, in the place before mention'd, that 
in the Aſſemblies of Chriſtian Kings and People, 
where. they met to repreſent the whole Body of 
the Uatverſal Church, it was the Cuſtom, that 
ſuch as had firſt embraced Chriſtianity, ſhould 
in all Religious Aſſemblies, have the Precedence 
to the others Upon which bottom ſome have 
taken the liberty ro challenge Precedence, and 
claim a ſuperiority of Dignity, as their Right in 
all other Aſſemblies of what nature ſoever. 
But however, in thoſe ſacred Conventions, there 
might perhaps be good Reaſons to introduce the 
Obſervation of ſuch an order ; yet that the ſame 
ſhould be obſerv'd in all other Aſſemblies, and 
that barely the Antiquity of the Chriſtian Pro- 
felſion, ſhould produce ſuch an Eminence of Dig- 
nity above others, is what I can ſee no Neceſ. 
ſity for. Eſpecially fince it is one of the Laws 
of the Chriſtian Religion, in Honour to prefer one 
another (e). Belides, in Councils, the Clergy ge. 


nerally were the Parties principally concern d; 


the Lay Perſons came only as A/fiſtants, and 
were commanded to ſubmit to their Decrees. 
But however this be, it can be no reafon, -thar 
becauſe a Perſon in a certain Aſſembly, for a 
certain reſpect, which hath no influence upon 
his Honour in general, yields the Precedence to 
another; he is obliged to yield ir every where, 
and when there is no regard had to thoſe Re- 
ſpects. Thus in the Commonwealth, we ſee ſome 

rticular Perſons, that are Members of different 


erfons , he that hath the Precedence, is f 


lar Marks of Eſteem, to the peculiar vertues 
and excellencies, eminent in our Prince (f). And 
urther, it is manifeſt that the great#rand more 
abſolute the Prince's Power is, the greater will 
the Honour be his Subjects pay him. Nay, the long 
continuance in Sovereign Power, tho' in it felt; 
it adds no real ſtrength to it, doth yet wonder 
fully raiſe the D:gzy of the Prince. But not. 
withſtanding all this, a ſubjef may excel his 
Prince, in thoſe Foundations of Eftcem , which 
roducs only an imperfet right. And there- 
ore it was an extravagant piece of Vanity, in 
Hadrian the Emperour, to make himſelf 4 


Rrval to the beſt Maſters in the Arts they were 


famous for, And it was as ridiculous in A/ex. 
ander, when reading that Place in Hamer, where 
the Greeks wiſtd the Lot might happen to 
Ajax, or Diomedes, or Agamemnen, he broke 


into a Paſſion, and ſ1id, he would have kilPd the 


Perſon that ſhould have named him laſt.. For it 
is no diſcredit to a General, to have Souldiers 
under him, of more Prowe/s and Bravery then 
himſelf (tho? tis true, as Domit ian ſaid, e h. 
nour of being a good Commander, is as great ar 
that of being 4 good Prince (g). But among 
ſuch as are Swbjetts of the ſame Commonwealth, 


ir is left entirely to the Sovereign, to preſcribe 


the Meaſures and Limitations of Inzen/roe E- 


 fteem ,, and to grant ſome a perfect rigbt of 


Precedence before others. And whatever Sta- 
tion he thinks fit to aſſign to any one, that he 
might lawfully defend againſt any of his fel; 
low Subjedls, and that he ouglit to acquieſe inc 5). 
For as the old Centurion in Livie ſaid (; 


ea 


tis fit we ſhould think every Poſt hononrable, if 
which we are capable of doing the Commbnuealth 


octeties, who perhaps in one are obliged to | 
Service. And tho' perhaps now and then, an 


give place to a certain Perſon; but out of that, 


or in another Society, are ſuperiour to him. 
XXIII. But after all it is evident, that there 
is ſtill ſo much force left in Sovereign Power, as 
gives the Perſon inveſted with it, an ahſolute 
right to a Preference in teſpect of all thoſe that 
' are ſubject to it. For without diſpute, Authori. 
ty is ſuperiour to obedience 5 and it is aber to 
oblige others to comply with my Will and 
Commands, than to be , forced to ſubmit and 
comply my ſelf. And I rffiſt neceſſarily enter. 
tain a Reverence and Regard for the Perſon I 
owe my Protection to, and who, by the fears 
of Puniſhment, can compel me to obey him. 
So that Government doth of it felf naturally in- 
troduce an Inequality among Men. Tho per- 
haps, beſide: that Vereration that is due to the 
place and office of the Sovereign; we may often 
think our ſelves obliged to pay other particu- 


undeſerving Perſon may be prefer d to Men of 
Worth and Merit; yet if a Man ſhould upon 
that account, be uneaſie and diſſatisfied with | 
his own State, or give him any diſturbance in hit, 
he ought to be puniſh'd far contempt of the 
Sovereign Authority. For as Terentius ſaid in 
Tacitus (H. It is not our bufineſs to enquite 
* who our Phince prefers, or for what reaſons ; 
© Heaven hath placed the fupream diſpoſal of 
things in his Hands, and it is our honour to o- 
bey (J). But it would be 4 good way to ſilence 
the complaints of the Ambitious, if a Prince 
when he prefers his Subſelli to places of Honour 
would always have regitd to thoſe Foundations 


of Efteem, which were before mentioned; and 


eſpecially the particular ſervice they have dong 
the Publick; which to reward with an eminent, 
degree of Efteem, rather than with Money; of 
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Ceaſe nobje Youth, to peace your mind compe 

Nor let your Rage againſt the. King rebel: . 

None Prince like him in God, like Honour reign'd,, , - 
That ere from Heaven his envied Throne obtain d. 


Tho“ Achilles rather ſubmitted to the Conſul, hn the per or command of A 73 Tacitus Agricola. , 
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any reward of a like Nature, is generally th2 
politick Art of Princes (n). And ſo much the 
' rather, becauſe _ we meaſure the Dięniiy 


and Preeminence of the great Men among the 


Subjects, by the Benefits and Alfſtance they 
give, or may at lealt give to their Iſeriours; it 
will be all infignificant, and without any reality. 
But becauſe ir would create a great deal of 
trouble, if Princes were always to place their 
Subjects, according to their intrinſicſt worth and 
Merit, to make a review of them ſo often, in 
which it would be almoſt impoſſible, not to 
diſpleaſe the greateſt part of them, ſince tis cer. 
tain, that the generality of Men never conſidet 
how many they have left below them, but how 
many they ſtill ſee above them; it might perhaps 
be the eaſieſt Method to beſtow Honowrs at leaſt, 
upon the _— of the beſt rank, _—_— to 
the Offices they ſuſtain in the Commonwealth (n) 
And then again it will be eaſy to prevent all 
Complaints, by chooſing none but Men of 
Merit, and that are well gualified into thoſe Of- 
| fices (o); and by diſpoſing the Offices themſelves, 
into a jult order. And in general, the moſt ex- 
act and trueſt order of the Offices in the Con- 
.- monwealth, ſcems to me to be this; when the 
Honour annex'd to the Offices, are greater or 
leſs proportionably, according to the Nature, 
Weight, and publick Importance of the Affairs 


and buſineſs that belong to the management of 


them; and according as it requires the greateſt 
| Parts and Accompliſhments, to undertake them 
. with/wcceſs (p). In Homer, the dignity of Office is 
prefer'd to that of Blood, or natural Bravery ; 
"For thus Neſtor tells Achilles. | 
£13 lest ber, o A , yoirele wing, 
A ta pipleess N, i h ιj,je⅜w Ae. 


We own you brave, your Race divine adore, 
Him greater think, becauſe his Power is more. 


But it ſometimes happens, that there are 
ſome Offices in the Commonwealth, that have a 
larger ſhare of Honour annexed to them, than 
of Authority and Pomer; or elſe the quite con- 
; and this perhaps for fear, leaſt Honour 
attended with Wealth, might one time or other 
arm the Magiſtrate againſt the State (g). But 
in every rank of Offices, a Man ſhould be 

ht more or leſs honowrab/e, according to 
the Dignity of the Employment he bears in it. 


CO WER 


And tho! it frequently happens, that one 
is look'd upon to be "21. of —— —— 
ther; yet this will be no reaſon. that all, and 
every particular Perſon that is entruſted in the 
more honourable Office, ſhould therefore chal. 
lenge the Precedence from all, and every. Perfon 
in the orÞer ; bur only that the bigheſt Perfon in 
the inferiour Office, ought to give place to the 
jſt in the Superiour, but may ſtill have the 
Preference to all the reft, that are ſubordinate 
to the firſt. It is very ſeldom known indeed 
rhat the Perſon adds a Grace and Honour to the 
Qfece, tho it happen'd fo at Thebes, to the Of. 
fice of the Tax Gatherer, after Epaminondas had 
born it (7). But as to the ixtrinſict Value of 
all the marks of Honour and Dignity, that de. 
ow upon the Vertues and Qualifications of the © 
erſons that wear them (c). And this was what 
Antifthenes meant, when he perſwaded the A. 
thenians to make a Decree, that Aſſes ſhould be 
Horſes. For tho, as they told him, ſuch a thing 
would be contrary to common ſenſe and reaſon, 
* yet ar he anſwer'd, to prefer Perſons to places 
* of truſt, and command in the Commonwealth , 
that are no way qualified for them, but onl 
< by the JOS At and Declaration, is almo 
as abſurd (f). But if the Subjefs themſelves 
come to an Agreement among one another about 
their order ot Place, or if Cuſtom hath introdu- 
ced any particular order, . it is ſuppoſed to have 
the ſame force as a Lato, unleſs the Government 
ncepe againſt, or forbid it (F). 

IV. But if we make a Campariſon between 
eminent Men of different Commonwealths, it 
will appear that the Foundations of intenfoe 
Efteem,even between ſuch,produce nothing more 
than gn Apritude to receive Honours from others, 
that have leſs pretenſions to thoſe Frundations 
than themſelves. And that, whether the Pesſon 
of greater Eminence, come into a Forreign Com- 
monwealth , as a Traveller or Stranger, or meet 


with others in @ third place, except perhaps 


the Prince oblige his Subjects to give place to 
the Stranger; or the diſpute be determined by 
the third Prince, where they meet, or the matter 
be decided by Agreement or Cuſtom. And there- 
fore the dignity of an Office, a Man bears 
in his own Commonwealth, gives him no man- 
ner of Right to prefer himſelf to the Subjects of 
a Forreign State, that perhaps bear Offices, which 
at home, he hath the Precedence of. For a right 
that is of force againſt my Fe//ow Subjects, is 
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ir Dignity ʒ u 
| et mRtto be given 
agrees , that of Sopbecles, Ajax Flagell. 
I freely pardon him, that by ill Words 


| ———- Honour it ſelf grows mean 
When ſuch a Conſul * 


Tia more ta rule the Helm 


Vid. Plus. in pracept. gerend. reip. 


ur. And it is a remarkable place in Suetonius Veſpaſ. c. 9. That it might be 
that the two Orders were not diſtinguiſh'd ſo much by the Liberties, they might uſe one another with, as by 
a hat happen d between a Roman Senatour and a Knight, he thus 
to a Senatour, but that it was lawfulenough to return it, when he began it himſelf, With which 


pronounced, that ill Language 


Provok'd returns th' abuſe. 
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not therefore of force againſt all others; for the 
fame reaſon, as the Laws of forreign Nations lay 
no Obligations upon us (w). And it is no ma- 
terial Objection, that perhaps the Forrejgner 
in his own Country, hath a greater T:r/e than 
the Perſon he contends wich. For every Com- 
monuwealth may fer what value they pleaſe( with- 
in themſelves, ) upon Titles, and other marks of 
Honour, whether given by themſelves or others. 
Befides, the value of Offices, from the greatneſs 
of which we generally take the meaſures of 
Honour, is different, in different Nations. And 
the molt ſubſtantial Arts are eſteem'd more in 
ſome place, than in others; as it is manifeſt, 
that in ſome P/acet the Arts of Peace are molt 
valued, in others, thofe of War. Beſides it is 
particularly obſervable, that the Words we ex- 
preſs the different degrees of Honour by, not 
only denote different Dignities in diſtin Com- 


monwealrhs, but have ſometimes a greater value 


ſet upon them, and fſometimes a 4%, even in the 
fame, according to the courſe of time, which rai- 
fer or leſſens; we know the prece of every thing 
-elfe.”- The external figns of efteem have their 
determinate value, from the Impoſizron of every 
Particular Commonwealth; but the Foundations 
of intenſtue Efteem taken, as they are in their 
own nature, and in the eſtimation of Wiſe Men, 

"never looſe their value. And therefore the 
World is every where ſo Juſt to Vertue, and the 


celebrated Arte, Function and Employments, as 


to allow them Honour and Refpet?. But from 
-*rheſe only 2 Man hath no right to demand any 

particular marks of Honour in a Forreign Nation, 
- except he obtain it by ſome of thoſe ways I 

before mentioned. Bur becauſe the marks of 
Honour are always preſumed to have been given, 

© aSRewards of ſome eminent Vertues ; the civiliz'd 
"part of the World abroad generally pay very near 
the "ſame degrees of Reſpect to the Hononrs of 
Ferreign Nations, as are allowed them at home. 
But ſtill, they would be thought to do it, more 
out of Civility and Compliance, than from any 
perfett Obligation. But there are ſome indeed, 

that ſer but little value upon Forreign Honours. 
Cicero, ſpeaking (*) of fome particular Forrerg- 
ners, that were of noble Families, doth not call 
them abſolutely noble, but ſaith they were ¶ Domi) 
at home or (apud ſuos nobiles) among their own 


People noble; the meaning of which is, that 


teries, than the poore 


Forreign Nobility had not the ſame value at ame, 
which it had in irs own Commonwealth. But 
what Cicero faith in another place, is unpardona- 
bly inſolent (x). If ſaith he, we make a Com- 
periſen between the Men, the meaneſt Citizen 
ome, is equal tothe greateſt Men in Gallia Every 
one knows the Honours that were allow'd ro 
ſuch as won the Pr:3e at the O/ympick Games, 
among the Antient Greeks (y). But it would 
have been very ridiculous for them to have ex- 
pected the ſame, in any place elſe, where ſlrength 
and aftivity of Body were not ſo much e- 
feen d. | | 


XXV. Loſt/y, fince almoſt in every Nation, 
ſome degree of Dięnity is ſuppoſed to adhere 


to Birth; it will not be improperin this place, 
to make a ſtrict enquiry into what is implied in 
Nobility of Blood, and what value we ought to 
fer upon it, as conſidered in it /e/f (a). | 
This therefore I think is manifeſt, that No. 
bility of Birgh doth not in it ſelf bring with it 
a berter 2 5 of Body;(tho* perhaps choice 
and goodneſs of Diet, ſometimes may contribute 
e to it;) neither doth it produce 
happier d!/poſitions of Mind, or brigbterot ftrong- 
er Parts, but theſe may attend rhoſe of mean- 
elt Extraclion, as well as the moſt noble. Nei- 
ther doth Nature take any other Method in gt- 


ving Birth to the Nob/e, than that ſhe doth to 


the Vulgar. And Conjugal Honour is,or may be 


kept as ſacred, among thee common People, as 
thoſe of the higheſt Quality. And I belies Ic 


would be very difficult to prove, that noble 

Families are leſs corrupted, or expos'd to Adub 
fe and meaneft (b). So that 

if the Vertues of the Parents could be always 


transfuſed into the Children, yet it would be a 


very hard task for a great many to prove, that 
their Blood deſcended to them pure, from the 
firſt 71/e of their Family, without any ſpurious 


» 


or Forreign mixture (c). And it is 16 tar from 


being always true, that 


Fortes creantur fortibus & bonis 


The brave do from the brave, and good de- 
| 8 3 (ſcend, 

That on the contrary we ſee nothing mote com- 
mon than Inftances of Degeneracy, in the Chil- 
dren of the greateſt Men. Our Parents, as 


(Cw) Add Memoires de Vicquefort touchant les Ambaſſedeurs. p. 519. 

(9) Vid. Cic.Orat. pro. L. Flacco. where he expoſes their Levity upon that 

Cx) And this value I believe, is ſcarceany where higher, than among 
Oſorius, de rebus geſiis Emanuel. I. 2. Who tells us, that if any of the Inferiour'People, chance to touch a noble Man, they think 
it a ſtain upon their Nobility, and a diſgrace to their Family, and revenge it as an injury of the higheſt Nature, by the Death of 


* Marne ſaith in Saluſt (d), may leave us all 


| (1) Pro M. Rancio 0 Pro L. Has 


account 


thoſe unfortunate Perſons, that happened upon them. And therefore he ſays, all below the rank of Nobility, when they make 


a Journey any whither, are forced to call out, and make a noiſe; and by that the Nobles having 


notice of their 


command them to break the way, and ſo the meaner People eſcape death, and thoſe of Quality, the danger * — 


blemiſh to themſelves and Family. And as the greateſt Crimes do not deprive the one of their Nobility, 


neither can the 


greateſt Vertues excuſe the obſcurity of Birth in the others, but every Man muſt of neceſſity ſubmit to. the Condition and 


State his Father left him 1n. 


Ca) And theſe Nobles we are further told, aſſume a Privilege to lie with other Mens Wiver, when, aud where. . | 


aud it any of them happen to be with another Man's Mie (a fign of which is a Shield hung up at the Door) the poor 


© dares not goe into his own Houſe. 


(%) Phil. Baſdæus deſcript. Ora Malabar 2 Coromandel c. 26. (& de Halulat. Indor. 
2, C. 10. Add. Abrab. Rogerius de Braminibus c. 1. 2. Diodar: Siculus I. 1. c. 74- 


In Erupides Hyppolyt. Coron. tis ſaid of Adulteries. 
This Evil firſt from noble Families, | 


ſe) Vid. Dio. Chryſoftom. Oras. 15. init. p. m. 236, Grotins 


- 


1. 2. c. 7.4 8. | 
7 that 


(4) B. Fugurth. 
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the Indians, according to the account we have of it in | 
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Nations, (HAP. I V. 


1 


t is poſbble for them to leave their Eſtates, 
* theit C 6 01 Arms, and an happy memor 
. of chemſelves, but their Vertue they never did, 
nor can leave fot that alone is what can nei- 
ther be given nor received. But further, Parents 
of inſerlour gualuy, may give their Children as 
good Education as the Noble z and we frequent- 
ſer, that the great Advantages which the 
ieh have by their Fortunes of improving their 
Parts, and attaining the greateſt Accompliſh. 
ments, are ſhamefully abuſed in Waſt and Lux- 
ury, in careleſs eaſe, and in ſupplying and ſup- 
porting all manner of Vices. *Tis probable in-. 


deed, as Plato ſaith (e), that where Nobility of 


Birth is attended with a good Education, it may 
produce eminent Vertues. But it is alſo evident 
in fall, what a degenerate Race noble Families 
ſometimes {ink into, and how much the Glory 
of their Anceftours is obſcured, by the blemiſh- 
es of their Poſterity(f). And many that have 
been ob/curely born, have rais'd thzmſelves to 
the hig h- ſi Ae urely upon the Stock of 
their own Vertues. 
occaſion ro commend Nob1/ity from thence, that 
it doth not like other gifts of Fortune, either 


ſoon decay, or remove into other hands, but al- 


ways continues with the Perſons it once be- 
longed to, and therefore is the beſt Inheritance 
a Man can leave to his Children. But unleſs 
2 Man can ſupport himſelf in his Nobiliry, by 
his own Merits, or enjoy by it ſome particular 
 Privilezes in the Commonwealth , it is I think, 
but a very incon/iderable Trifle. And therefore 


* 


there is no neceſſity in Nature, that the Sas 
ſhould ſucceed, either to the places, or ＋ 
of efeem his Father enjoy d, purely becauſe of 
his Birth; eſpecially, fince in the /aft reſort, we 
are all deriv'd from the ſame Original. For as 
Marius in Sala ſaith (þ), In my Opinion, every 
© Man partakes of the ſame common 
© and the braveſt only have a true Title to Nobi- 
© lity. And thus a Mans own Vertues, and not 
thoſe of his Ance/tours ought to recommend him, 
according to the Charaffer Tibullus gives of 
Meſſata (i). . l 
Nam Quanguam antique. Gentis ſuperant ribi 
Non 3 . ox; 
on tha majorum contenta e ama, 
Nec gueris quid quags 2 2 ſub 7 
icat, 
Sed generis Priſcos contendis vincere honores, 
Duam tibi majores, majus decus ipſe K 


For you tho' grac'd by long deſcending Fame, 


' 
— — — 


ſocrates indeed (g), takes 


ature, fed 


Deſpiſe the dull, hereditary Name. 

Nor from the dead will borrow ſleeping Praiſe, 
Or rob their Monuments your own to raiſe, 

Greater than all the Heroes of your Line, 

To your own fingle Merits, you contine 

Your Praiſe ; and to Poſterity will leave 

A greater Name, than all your race could 

(give. 


XXVI. But however, it hath obtaind in ma» 
ny Commonwealths, that Perſons of Merit, who 
have been placed by the Government in Stations 
that are allowed particular Pr;vilcges, and pe- 
culiar degrees of —_ might have the Advan- 
tage of deriving the ſame down to their Children 
by Birth, and in the nature of an Inheritance (&), 
"Tis true indeed, nature hath made no real diſtin- 
Aion between the birth of the Noble, and the 
Plebian; the difference is grounded entirely up- 
on the Impoſitionand indulgence of the Common- 
wealth, as it alloweth, that ſuch a particular 
State, to which there are certain Rr, and 
certain degrees of Eflcem annex d, ſhall de- 
ſcend to the Poſterity of the Perſon 
it was firſt conterr'd upon, barely by Birth, with - 
out any new Grant. And it we take away this 
Inpaſit ion, the diſtinction of Birth ceaſeth (H. 
And therefore when a Prince tranſlates one of 
the Commons into the Nobility, he makes no. 
alreration in his Nature, or Original, nor inſu · 
ſeth any new. Vigowr into his mind, but only 
placeth him him in a State oppoſite to that of 
the Commone!ty, and giveth him a liberty of ia. 
tailing that, and the right upon 5 
upon his Children. Thus Anf King of, 
Egypt, to ſhow that the Obſcurny of his birth, 
was no reaſon why they ſhould deny him his 
Honour, as he was a King, melted a be/on of 
Gold into an Image, and ſet it up to be wor/bip- 
(n). On the other hand, if a Man be gra- 
ded from his Nobility, either by way of Puniſb. 
ment for any Crime, or becaule he refuſeth to 
conform to the Laws of the Nobility, that are. 
in force in his own Commonwealth; his Nature 
or his temper of wind is not therefore. a/1er'd, or 
the Blood he deriv'd from his Anceſtours changed 
neither can it from hence be denied, that he is of. 
noble Extradton ; he is only deprived of ſuch a 

rticular State, and of the Privileges that be- 
ong d to it in the Commonwealth , and then he 
is in all reſpects no better than a Commoner. 
And thus neither Legitimation nor Re/tirution in 
the Blood, make any real change in the nature 
of things, but only introduce certain moral ef- 


felts (n). Machiave / in his Hiſtory of Florener 


_ ———— . 5 a , 
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'(f) Hriſtor. Rhetor, I. 2. e. 15. Nobility confiſts in of Extraction; Generofity in not departing from Nature, which 
all are Perſons of no worth or value. Aid Srobeus Term. 84, 85. 


n for many of 
) Encom. Jelena. i Þ 
) Legborats Orat, hottar. RB + es 


ure lobk d to de noble. | 


92 Herodot. Euterp. ö 
$$ ger , R. 
For what is once diſhonourable, and foul, 
lu never otherwiſe, the baſe born Son, 


* 


(i) Tiball. . 4. 
of fach as have behav d themſelves with bravery, in dangers that threaten d 


Add. Hnartus ſerut. Ing. c. 16. p. m. 488. | 


Still on his Mother black reproach reflects, 
And on his Father obloguy and ſhame. 
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tells us (o), That after ine Concluſiun of the 


Tyranny* of the Date ot Athens, the whole 


Power being lodg'd in the Prople of Florence, 
and that of the Nobi/z1y being depreſs d, a Gen- 


againſt the Piſans, 'was preterr'd to be one of 
the People ; that is, was made a Plebeian. And 


the fame Hiſtorian, in another place, faith (y), 


that the ſame Privilege was granted to ſeveral 
others of the Nob/1ry : And among the Romons 
Clodius left the Senatorian Order, and was 
adopted into the Plebeian, that he might be made 
Tribune of the Commons. 04 
XXVII. But ir muſt be allowed, that gene 
rally every Commomwealth, when it beftoweth 
any ſuch public Honour as that of Nobility, up. 
on its Subjects, hath a regard to ſome dittin+ 
puiſhing xcellencics, or extraordinary Merits 
in the Perſons it is conferr*d-upon. For which 
as they juſtly deferv'd a larger Share of Eſteem 
than others, ſo it is to be ſuppoſed their Ver- 
tues were thought the more valuable, when the 
Rewards of them were allowed to deſcend to 
thoſe, for whom Nature gives every one the 
ſtrongeſt Affection; eſpecially fince *ris natural 


to believe, that this would provoke the Emula- + 


tion of the other Subjects, and make them am- 
ditious to attain the ſame Rewards. Beſides, 
that it is probable the Ch:/dren might be influ-. 
enced by the Examples of their Parents, to ri 
val the Vertues of their Familiet, and maintain 
their Title to their Honour, by the fame Me. 
tbods that at firſt gain'd ir. And it would be 
eaſie to conceive, that the Parents ſhould think 
their Honour engaged, to take care as far as they 
were able, that their Children might not be a 
Diſgrace to themſelves, or the Commonwealth. 
Upon which it follow'd, that after ir was al- 
lowed that Nobility ſhould be annexed to the 
Birth, and run in the Blood, ſuch as were Noble 
would be ſcrupulous in chuſing Wroes, that 
were not of Noble Exirattion ; leatt by marry- 
ing beneath their own Quality, they ſhould de- 
baſe their Family, and cut oft thoſe Rights from 
their Children : Or whether it were that they 
would be willing to admit the Dawghters of 
their , rather than their Inferiours to 
ſhare in their Digniiy; or, that the rich Tradef- 
mens Daughters might not be thought above 
the poorer of the Nobility. - And that Poſterity 
might not be forced to diſpure their Deſcent, 
it was neceſſary to keep an cr Account of their 
Eumilies and Pedigrees. When onthe other hand 
it was needleſs, and to no purpoſe, for People of 
the meaner Raitk to take the ſame care, to re- 
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count their Amreſtors, ſince 


a Iaduſtry and Pert at. 
tleman call'd Benchi, of the noble Family of the K 
Boundelmonti, tor his Gallantty in the Wars 


vſyal way of Writing, gives 2 ſofter Interpret 
(7), 


of Honour, and that the Commons were ſt 


Decius in Ly, ſeems to conttadict this Ac 


name their 


© ſal my Father, and 


PIR . 


no ſpecial Privileges upon t 


bur were to ſuppotr themſelpes by, 4 


ver of Ng 
Matter, it will not be improper to Ae F 
what were the particular Iflitutiont relating Wa" 420 
Nobility, that were obſerv'd by the Romamt. R- 
mulus theretore, that he might digeſt his vu. 
diforder'd Multitude into the juſt Form of a Pep. 
ple, made choice of an Hundred out of the 1 
whole Maſs, who were to be a Council to him, 
and call'd them Parres, either to exprefs tlie 
Nature of their Place or Age, the reſt of the © 
People were ſtill no more than Commons. Thoſe © 
that deriv'd themſalves from theyfirſt were call'd 
Patricians, by an caſy and plain Denomination, 
implying, that they were of the Family of the 
Patres; or as others will have it, that zhey uy ; 
could diſcover their Fathers, the reſt being only 
a Company of Ezg:tives, who could nor pro- 
duce their Fathers; that is, could not ſhow” ” - 
themſelves to be deſcended from Free Parents, 
and therefore were call'd Elli Terre (90, which” 
hath generally been proved by this Argument,” 
that as often as the Pat ricians were calld toges * 
ther by their K72s, the Precones or Criers” 
eall'd every Man by his own, and by his Farbers 
Name; but that the inferiour Poputacy 'were © 
ſummon'd to the Aſſembly by a Trumpet made 
of an Ox-born, the public Servants running up . © 
and down to call them by that Sound only. Vie = 
nyſius Halicarnaſſeus indeed, according to his 


III. To have 4 clearer 


tion to this Cuſtox (7), ſaying that the Fr 
nes, call'd the Patriciant, by name, 48'4 Sigh” 
mon'd by the, Horns only for Expedition. t 
count (s). © Did no Body ever hear, Myr. 
* how the Parruians were at firſt made, 7 4 
* that they did not drop down out of the Clouds, 
* but were only ſuch as could (Patrem cierc 
athers, that is, were no more” 
* than ſree-born? I my ſelf can now call a Cort” 
Son his Grandfather. 
* (2). From all which it appears, that it was 
Title enough to the primitive Nobility of the 
Roman Commonwealth, to be born in /awfwd 
Wed/ock, and of free Parents; For indeed in 
© a new erected Commonwealth, all Nobilſty 
* mult be of little ſtanding, accord ing as Mens 
* Vertues raiſe them (2). And hence the Pa 
tricians urged, that they were the only Perfons 
that were of any Family, or that were related 


by Gentility to each other. And thus Cicero in 
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(%) Juvenal. | a 
Et tamen ut longè rejetas longeq; re uo va 
VNViomen, ab infami ——— Pp 
Majorum pr im qurifquis fuit ilie tu, 
Aut Paſtor fuit, aut aliud qnd dicere melo. 


Liv. IL I. c. 34. 


as high 2s Rome, and its tzreat Founders 


L. 3. 22 (4) Vid. Plutdrch. Romulus. & Quzſt, Rom. (7) Rom. Antiq. I. 2. (s) Liv, 116. e/%.. 
t. 8. 282 Na ü 5! 6 > wh 


Boaſt then ySur Blood, and your long Lineage ſtreich te 4's 


. 

You'll find in theſe hereditary Tails, . wy 
Your Anceſtours the Scum of broken Jails, © & 

And Romulus your Honours ancient Source,” © 

Was a poor Shepherd's Boy, or ſomethin; wre.. 
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of Nature and of Nations, CHAp. IV. 


his Topics gives this Definition of the Gentiles 
* Extraction and Quality. 
They are ſuch as have all the ſame Name, are 


+ deſcended from free Parents, had none of 


ever an 


1.6. c. 37. From that time the Commons 


© their Anceſtors Slaves, nor were themſelves 

way depriv'd of Liberty (w). Tho 
in later Times, tis certain the P/ebeians allo 
had form'd and aſſerted Gentes or Families 
(x). And hence the modern Tongues that are 
derived from the Latin, call Noblemen and Per- 
ou of Quality (Gentlemen) Gentiles Homines : 


But afterwards when the P/eberans were allow- 


ed to make Intermarriages with the Nobility, 
in Courſe of time, the Diſbonour and Baſeneſs 
of their Original, if there were any ſuch thing, 
was quite worn out. But then the Patricians 
found out another diſerence to diſtinguiſh them- 
ſelves from the Commons, by inſtituting certain 
Religious Rites, particular to their Families, and 
aſſuming a peculiar ſort of Sanct imony to them- 
felves. And upon this ſcore they inſiſted, that 


all the Offces in the Commonwealth, ſhould be 


left entirely to them, becauſe they only had the 
proper Auſpicia, or Omens of Succeſs (y ; but 
this ridiculous Pretence was ſoon, as it deſerv'd, 
exploded by the Plebeianc. Tho ſome of the 
Pleberans too, to deprive the Patricians of ſuch 
a Prerogative, ſet up their private Sacriſices 
and Family Rites: Which afterward growin 
into a Burthen upon their Heirs, were let fal 
by Coemption, as Cicero informs us (2). 

XXIX. But afterwards, when the Senatorian 
Dignity, and the great Offices of the Common- 
wealth, that were confin'd before to the Patri- 
cians, were left open for the Plebeiant; the No- 
bility ofthe Romans was not meaſur'd ſo much by 
the Date of their Families, or by their being of Pa- 
trician Deſcent, as by the Number of their Ima- 
ges. And from that time the Noble Families of 
Rome were diſtinguiſh'd into the Patrician and 
the Plebeian (a). The Equeſtrian Order was 
not properly Noble, by the Iꝝſtitution of the 
Roman Commonwealth, Tacitus ſaith indeed, in 
his Life of Agricola, that Agricola's Grandfa- 
ther on both 2 had been Procuratores, or So- 
licttors to the Emperour, which is the Equeſtrian 
Nobility : But the true Senſe of this is, that as 
thoſe that were of Senatorian. Families, mea- 
ſured their Nobility by the great Offices they had 
born, uſually call'd — Curulus; ſo 
the Procuratorſhip to Ceſar was look d upon by 


the Knights to have been a ſort of Nobility, e- 
. lince, beſides that of Preſet of the 
retorian Cohorts, or the Emperourss Life. 
Guards, there was no higher Ofice that belong. 
ed-ro that Order, as ſuch. So that in the /ater 
Times, the Nob:/ity of Rome did not conſiſt of 
any particular Order, ſeparated from the reſt of 
the People, by any peculiar Rights , but every 
"Man was allowed to be Noble, either upon his 
own or his Anceitors Merits, either as he 
could produce their Statues or Pictures, or raiſe 
himſelf to Places of Honour by his own Vertues 
(6b): But tho' many of the Roman Offices, were 
no leſs neceſſary and ſerviceable in Times of 
War, than Peace, as that of the Dictator, the 
Maſter of the Horſe, the Conſuls, and the Pre- 
tors; yet becauſe Peace is as it were the ordinar 
State of a Commonwealth, War the extraord;- 


nary; and thoſe Offices alſo ſeem as well by 


their Nature as Apellation, to have a nearer 


Affinity ro Peace than Har; it appears, that the 


Roman Nobility had rather a Civil Original than 
a Military. And indeed, it would have been 
an zmpolitic Method, to have annex d Nobility 
to ſimple Martial Bravery, as ſeparated from 
the Office and Conduct of a Leader; (ſo as hereby 
to have conſtituted a particular Order, enjoying 
large Rights and Immunities,) in ſuch a Com- 
monwealth, where War was the common Pro- 
felſion, as I may call it, of every SubjeF. The 
Roman Nobility therefore, did not make up any 
peculiar Rank of Perſons in the Commonwealth ; 
and indeed it afforded ſcarce any other advan- 
tage than barely this, that the Images of famous 
Anceftors might make the way to Honour: 
ſometimes a little more open and eafie.  - 
XXX. From all which it is manifeſt, that the 
Nature and Genius of the modern Nobility, in 
moſt of the Kingdoms of Europe, is very much 
different from fhis. For with us the Nobility 
conſtitutes a particular Order, diſtinguiſh'd from 
the reſt of the Subjecls in Dignity, and by ex- 
traordinary Rights and Privileges ; and then be- 
fides, the Prince frequently confers the Honour 
of Nobility, without any public Employ with 
it; and that too not ſo often in Conſideration 
of Civil, as Military Accompliſhments and Ver- 
raes. One Argument of which, among others, 
it is, that the Nob/e Families diſtinguiſh them- 
ſelves from one another, as well as from the 
Commoners, by Devices impreſs'd upon Shields, 


— 


C) Boetius in Topicis. The Gentiles are ſuch as bear all the ſame Name, as the Brutus's the Scipio's ; but if they 
the Children and Deſcendants of freed Men may 


Slaves they are not Gentiles. And tho' perhaps 


121 


Are 
have the ſame Name, yet 


they are not therefore in the number of the Gentiles, becauſe Gentility muſt be derived down from a long Race of ſuch as 
| were Free- born. ICtus Cayus. Inſtitut. Freed Men and Slaves have no Gentility. 


Cx) Add. Franc. Connanus Com. Jur. Civil. I. a. c. 11, 


Cc. pro Murcena. Add. Godofred. Cic. Epiſt. Fam. I. 7. 29. 
(a) Liv. l. 10. c. 7. The Plebeians allo can number their Triumphs f 
will enjoy every thing the Putricians value themſclyes upon, Authority and 


Deſcent, Nobility. | 
is that of Claudian, de Conſ. Prob. & Olyb. Paneg 


Honour, Glory of War 
(6) To this purpoſe 
Quemcangz requires 
Hac de ſtirpe virum certum, of de Confule noel. 
Fer faſces numerentur avi, ſemperg, renatd 
Nobilitate vigent. 


vid. Liv. I. 4. c. 2. I. 6. c. 42. I. 10. c. 7. 
; and it doth not now repent them of their Nobility, 


Through all the Line each . gon cnn ane 
His noble Birth doth from a Conſul Claim 
Th' imperial Faſces each Deſcendant grace, | 
And add repeated Honours to the Race, * 


* 
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with an Helmet placed on the Tap; and: which 
are therefore call'd Arms. Of the Antiquity of 
which Diodorus Siculus, may be thought to give 
an account (c), when he tells us, that © the 
Arms of the Gault, were Shields of the 
Height of a Man, flouriſhed and emboſs'd 
© with every Man's proper Device, as he pleas'd 
© tp have it. Some, be adds, bore Images of 
% Beaſts in Braſs, Artfully contrived to ſerve 
© both for Defence and Ornament. They were 
© helides Helmets of Braſs, and. always put 
* ſome eminent Mark upon the Creſt of them 
© that might be viſible at a Diſtance. For they 
© commonly either faſten'd Homs to them, or 
© elſe choſe to have the Head of ſome Bird or 
© Beaſt form'd upon them (d). The Reaſons 
why tbeſe Nations pay ſo much Honour only to 
Military Bravery, when the Chineſe on the other 
hand, prefer the Men of Learning to thoſe of 
the Sword, may perhaps be ſuch as theſe. That 
tho? it is true indeed, the Advantages the Com- 
monwealth receives from Men of the Civil Life 
and Praſeſſon, be no way inferiour to thoſe it 


gains by them of the Military: (For thus to 


form wholeſom Laws, to diſtribute Zaſtice im- 
partially according to them; to raiſe the Riches 
of the State by the Improvement of Trade and 
Commerce, to compoſe popular Diſcontents,, 
and give the Minds of the People any Biaſsy 
the poſture of Affairs requires, by moving Lan- 

uage and agreeable Eloquence; to diſcover the 
Coupſcls and Defigns of. Foreign Nations againſt 
us, and prevent or fruſtrate them, are Excel. 
lencies of the bigheſt Nature, and that deſerve 
the greateſt Honours;) yet theſe have not al- 
ways that Effeem and Value ſer upon them that 
is due to them, eſpecially with People of little 
Knowledge and Obſervation, becauſe the Arts 
neceſſary to the Attainment of the Civil Accom- 
pliſhments, are more out of common View, 
and are leſs underſtood by Apprehenſions of Vl. 
gar Size ; and becauſe they ſeem to diſcover 
themſelves in a ſedate, filent ſort of a way, 
without Noiſe or Violence, or Danger. - All 

which in the Vertues and Qualities, Military is 
vite otherwiſe: And therefore, tho Courage and 
ſolution be abſolutely neceſſary in Civil Admi- 
niftration and Conduft, yet People of Martial 
Spirits, and that had rather purchaſe a thing 
with their Blood than by their Sweat and Indu- 
y. think it much more gloriaut and noble, to 
be prepared againſt all the Terrour of Arms, 
and-to-face and defie Death and Danger, and to 
hazard what is of all things the moſt valuable, 
Life ir ſelf ; that other Men may ſafely enjoy 
theirs (e). Thus in many Kingdoms of Europe, 


* 


the Nobility hold their Eftates-by a fend Ripbh- 
and have Inmunirier trom ſeveral Doris ſertled 
upon them, which are exaced from thdſe of 
Inferiour Rank, purely becauſe they were obli- 
ged to attend in the Wars, and aſſiſt the Srare 
in the Military Service, The Original of which 
ſeems to be inſinuated in Lampridius, in his Life 
of Alexander Severus, where he tells vs, that 
* the Lands which the Emperovr took from the 
Enemies, he beſtow'd upon the Officers and 
* Soldiers that lived upon the Borders, with 
Condition, that they ſhould be theirs, if the 
* would oblige their Heirs to enter into the Mi. 
* litary Service, and not to live a private Life; 
adding, that they would be better Souldiers, 
if they were alſo to defend their own Eſtates. 
And hence it is never uſual for the Nobility to 
turn themſelves to Trade or Merchandize, not 
becauſe theſe: are Profeſfions any way mean or 
diſhonourable, but becauſe this would take them 
off from a Military Life, and leave them their 
Fiefs and Privileges gratis, and without any re- 
turns of their Service. And therefore where 
the Nobility are allowed, without any Diſpa- 
ragement to their Honour, to apply themſelves 
— 1 it — ſafel 7 that 
ey no Military Ompginal (/). The - 
tians, Scythians, ny ay and Liens i 
almoſt all the barbarous Nations, Herodotus - 
faith (g), look d upon all thoſe to be an infe- 
riour and baſer ſort of Subjetts, that applied 
themſelves to any Handicraft Employment, and 
their Children they thought no better of; them 
they eſteem d to be of Quality, that were above 
the mechanical Trades, and eſpecially if they 
made War their Baſineſt and Profeſſion (b). And 
even at Rome there was a Law preferrd by & 
Claudius, Tribune of the Commons ;, That no 
Senator, or Senator's Father, ſhould have any 
Ship of greater Burthen than would contain 
* the Quantity of three Hundred Amphore. That 
was ſuppoſed to be large enough to carry their 
Corn out of the Field; all Trade being look'd 
upon to be beneath a Perſon of that Digniy (i). 
And ſometimes it is thought diſhonourable to 
endeavour to obtain any thing'from another by 
—_— (k). | Lat | 
XXXI. But after all, in /ome Commoniwealths 
the Honours allowed to Birth, have been, and 
are very inconſiderable; every Man being left to 
raiſe his own Mobility by his Merits in the State. 
Thus the Egyprians, in their Funeral Orat ions, 
© never mentioned, as was uſual among the 
© Greeks, any thing of the Family of the Par 
* deceaſed 5 becauie they look'd upon ever 
Man to be equally Noble; his Education they 
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CL. £30. 
; CF) Conf. Bodinus de 
as Cicero ſaith, Offic. I. 1. they make no Profit unleſs t 


Add. I. 6. 


7) Liv. l. 21. c. 63. 
Bodinus de Repub. I. 3. c. 8. p. m. 346. 


Wada 


4) Add. Hobbs Leviathan c 10. | 
b. I. 3. c. 8. p. m. 500, Some indeed fetch the Reaſon of this from Eccl. 26. 29. and be- 


de dignitatibus l. 6. C. de de Commerc. 
The Gains that all Mercenaries make, who ſell their Labour and 
receive is the ſime thing as an Earneft of their Slavery. ” | | 
and juvenal calls the Merchant, vilis ſacci mercator olentis. Sat. 14. a ſordid Wretch that trades for 


(e) vid. Ariſt. Probl. ſe&. 27. quæſt. 3. 


reſolve not to ſpare for Lies. 0 L 2. 
Mercator. Ariſtot. Polit. I. 3. c. 3. Siracid. 38. v. 25. &c. 
not their Art, are baſe and ſordid; and the 


always 


* 1 ” 


. 
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always ſpoke of, and manner of Life, his Pie- © haps rich, and ſome poor, ſome Princes and 
e ty and Devotion in his Religion, and his Ju- * ſome Slaves, fome barbarous and ſome civi- 
© ſtice, Continence, and what other Vertues he liz?d (/); and it is not unlikely, as another 
« was Maſter of (). Thus the Turks at this ſuſpetts (1), that the Poers deriv'd their A. 
Day, rate themſelves purely by their own Me- cient Heroes from the Gods, only to cover ſome 
rits ; only to the Ottoman Family they allow a Misfortunes or DefeQs in Birth or Quality, that 
Nobility of Blood (m). Neither do the Chineſe might perhaps have been found our, upon a 
ſer any Value upon Antiquity of Deſcent, but ſtricter Enquiry into their Original. For tis 
the pooreſt and meaneſt Perion in the Empire; certain, if we were 10 unravel any Man's Nobbi. 
is capable by his Learning of preterting himſelf liiy, we ſhould at laſt come 10 ſomething that was 
to the higheſt Places of Honour (n): And in mean and little (4): And therefore Lycurgus 
Marriages, neither the Emperour of China him- prov'd by the Example of the to Dogs, that it 
ſelf, nor any of his Children, make their Choice is not Nature, but Education that forms us to 
with any regard to Extradlion, but only to the Vertue (vw). And tis eaſie tor a Man of the 

Beauty and Agreeableneſs of the Woman (o). lateſt Quality, to give them of Ancient, but 

All which perhaps, may be contrary to the Cu- corrupted and degenerate Nobility, the ſame 
ſtoms receiv'd in this part of the World; but Anſwer that Iphicrates did ro Harmodius. one 
{till the wiſer part of Mankind ever have, and of the old Race of the Harmodii, when he ob- 
always muſt allow it to be true, that Nobility jetted to him the Mœanneſe of his Birth, I am 


ought nor ro depend only upon the Blood, but the firſt of my Family, and you the laſt of vo 

ſhould much rather rather be bottom'd upon (x). But beſides, - ww oe ſome - ak J — 
Vertue (p). It was a ſevere, but a very proper that it is unjuſt to exemp? any Man, or grant 
Anſwer Antigonus gave to a brave old Officer's him an Immunity from certain Duties, and Bur- 
Son, that was ambitious of Honours he had not thens in the Commonwealth, to the Prejudice of 
deſerved, *Tis your own Bravery, and not the the reſt of the Subjecle, and to give him an ea. 
Blood you derive from your Father that muſt re- ſier Admiſſion to Preferments and Offices in the 
commend you to me (q)# For as Plato ſaith (7), State, barely upon the ſcore of Birth, which 
Every Man hath had a numerous Race of An-. ,'tis certain, can of it ſelf confer no extraordi- 
© ceſtours before him, ſome of which were per- mary Vertues, and which it is in no Man's 


s LY 


. 
— — 
2i»üͤ 


) Diod. Sicul. I. I. c. 92. Tullus Ro Diony/. Halicarn. I. 3. ſays, 1 cannot think that human Nobility can conſiſt 
t | | I 


in any thing but Vertue. And an Ancien 
| Arie ders O- ix ay d dJvoyjuts. 
Prabequns Epiſt 1, Add: a he fark obs fo 1 | 
m) Auger. uius Epiſt. 1. at be ſaith of the Janizarics in the ſame Place. Add. Bodinus de 
p. (m) cg (n mrs ed Pref. Hiſt. Sin. G Neuhof. in legat. p. 280. 3 * 3. Gb 
(p) Senec. Hercul. Fur. Qui genus 7 ſuum aliena laudat. Boetius de Conſolat Philoſoph, | 


Quid genus & proaves ftrepi Fondly our high Deſcent we boaſt, 


Si primordia veſtra, If whence at firſt our Breath we drew, 
Autoremg; Deum ſpeftes, The common Springs of Life we View; 
Nullus degener extat ; | The airy Notion ſoon is loſt, _ 
Ni vitiis pejora fovens, Th' Almighty made us equal all. 
Proprium deſerat ortum. - But he that ſlaviſhly complies 
To do the Drudgery of Vice, 
Diſowns his high Original. 
Horace Sat. 6. I. 1. fo Mzcenas. | 
Referre neges quali ſit quiſq, par ente You own 'tis nothing whence a Man 
. Natus dum ingenuus. | When every Action proves the Gentleman. 
* Claudian. I. 7. de Laudib. Stilicon. a | 
A amnnnn_- Lefos ex omnibus oris From every Land the Braveſt you ſelect, 
| Evehis ; & meritum nunquam cunabula quaris And with their Vertues pleas'd, their Blood neglect. ; 
| Et qualis non unde ſatus. Nor for Deſcent enquire, our Noble Lines; | 


: : Careleſs of Birth, where Worth ſuperiour ſhines. 

Add. Seneca de beneficiis I. 3. c. 28. & Epiſt. 44. and ths Canule jus in Livie I. 4. c. 3. The Growth of the Roman Empire 
| was owing to this, that no Family was thought mean or contemptible which was eminent for its Vertues. Herodian, I. 3. 
| c. t. The Gifts of Fortune are frequently beſtow'd upon ſuch as do not deſerve them; but the Vertues of the Mind are 
| every Man's own proper Glory. And Greatneſs of Birth, Riches, and the like, tho' we think them happy that enjoy them, 
| | yet can add no real Praiſe to a Man, betauſe they are from others. . 

| q) Plutarch. de vitioſa Pudore & in Apoph. 7) In Theztato. 
1 ; () Ter is a Paſſage like this in Dio. Chryſoſtome Orat. 15. de ſervitute. It is impoſſible, that from the beginning of the 

| World, there ſhould have been any Race of Men, in which there have not been almoſt innumerable Inſtances of ſome of the 
J Progeny that have been Slaves, of others of them that have been Tyrants and Princes, Captives and Criminals, Tradeſmen. 
and Mechanicks; and in ſhort, ſome of all States, Profeſſions, and Conditions, that have been in the World, and that have in 
their Turns gone through all the Buſineſs and Employments, all the Fortunes and Calamities of human Life. 

| 't) Dio. Chryſoſt. ibid. 1 M. Seneca. I. 1. Controverſ. 6. (w) Plut. Apoph. Lacon, & de educ. liberis. * 

| x) blut. Apoph. Add. Philo de Nobilitate, Stobæus Serm. 84, 25, 85, 87. Tho. Browne de Religione Med. part. 2. 
| c. 1. When I ſpeak of the vulgar, I do not underſtand the Common People only, and the loweſt Dregs of the Rabble. 
For even among thoſe of the higher Ranks, there is a ſort of vulgar inferiour Multitude, you may ſaſcly ſzy, made entirely of 
b the ſame Materials with the meaneſt of 1 For my part, I make no ſcruple of ranking them with the Mechanicks, 
7" however their Fortenes may conceal the of their Underſtanding, and their Riches em to excuſe their want of 
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Power to obtain for himſelf J] eſpecially ſince 


there may be others that ate as well, it may be 
better acquainted, with the Ar7s that are neceſ. 
ſary for the Adminiſtration and Management of 


. -thoſe Offices than he is, particularly if he be a 


Man given to his Eaſe and Pleaſure (z). And 
laſtly, that it is a very great Misfortune and 
Difeaſe in a Commonwealth, when the Civil So. 
vereign is fo tied up, and confin'd to a particu- 
lar Order of Men, in diſpoſing Places of public 
Truft, that he cannot make uſe of the Affi. 
ſtance of his other Subject, tho' in Buſineſs they 
ate very well qua/:ficd tor; and eſpecially, if he 
hath not Power to ciel Perſons of Worth into 
that Order; For when a Prince finds it neceſſary 
to ſupport and favour the Nobility, that by 
their Aſſiſtance he may the better reſtrain and 
keep the reſt of his Sbjefs in Awe, tis an in- 
fallible Sizn, that his 
that the Rerms are ready to drop out of his 
hands: Since he is forced to enter into a kind 
of Fuſion with a part of his Sub jette, to diſtruſt 
the open Force of Authority, and take Refuge 
in cloſe Deſigns and ſecret Policy. I ſhall add 
no more, but what my Ld. Bacon faith in his 
Advancement of Learning (a), * That a Kingdom 
* which would be great, muſt take care not to 
© encreaſe its Nobi/zty to too great a Number. 
XXXII. I ſhall, in the laſt place, enquire, 
whether Crvil Djgnity and the Marks of Honour, 
depend upon the Sovereign as to their Duration 
and Continuance; as well as in their Original? 
And here it muſt be enquired; whether the 


Marks of Honour, and the Privileges and Rights ga \bſy 
Jacred and inviolable to that degree, as to place 


annex'd to it, are conſin d to any particular Of- 
fice and Employment in the Commonwealth, which 
the Sovereign hath the Diſpoſal of; or whether 
they were ſert led upon the Subject in the Nature 
of a Property ? In the firſt Cale, it is evident, 
the Sovereign hath the fame Power he hath to 
conſtitute or remove his Officers and Magiſtrates. 
Thus Fabius the Cundator, exprefs'd not only 
the Greatneſs of his Spirit, but the Submiſfion 
alſo he was obliged to pay to the Power of the 
Commonwealth, by that Calmneſs of e er 
which he ſhow'd when the Maſter of the or ſe 
was made equal with him, when he was Dida- 


tor (b). Solon us'd to ſay, that Courtrers and 
© the Favourites of Princes, were like Counters 


ower grows feeble, and ft 


* we uſe in caſting up Swmmgs; for as they 
* ſometimes fignifie a greater Number, anc 
F ſometimes a leſs: So theſe Creatares are at 
the Mercy of their Princes, who can make 
them great and noble, or mean and deſpicable 
* when they pleaſe (c); and in this Senſe, 
what Cicero faith (d) is true, that it is the na- 
ture of a free People, to give or take away by 
their Voices, what they pleaſe from any Man : 
Tho? indeed by raking away, he ſeems to mean 
no mote than the denying a Man the Honour he 
"ras in and appears for, and not the depriving 
im of what he is already poſfeſſed of: But in 
the /atter Caſe, if the Subject enjoy his Dignity; 
and the Marks and Badges of Honour, in 25 
nature of a Property, the Government cannot 


in Juſtice take them from him, unleſs it be by 


way of Puniſhment: And in this Caſe, as Ari- 
otle in lian ſaid (e), There is a wide diffe- 
rence between the not obtaining an Honour, and + 
the being turn d cut of it after 4 Man bath ob- 
tain d ir, for it is no great Uneaſineſs to a Man 
not to ſucceed ,, but to be diſpoſſeſſed of what he 
hath had ſucceſs in, muſt be a ſenſible Affliclion. 
But after all, the Immunities and Privileges an- 
nex'd to Honour, may either be laid under Su/- 
penſion, or be entirely taken away upon any 
pg Emergency in the Commonwealth; ma- 
ing ſome Allowances, as far as is poſſible, ario- | 
ther way inſtead of them. Since the Extremi- 
ties and Neceſſities of the State, are always ſup- 
pofed to be ſo many Exceptions to all ſuch Pri- 
vileges; and it would be the greateſt Extrava- 
nce and Abſurdity imaginable, to make them 


them above the neceſſary Defence, and Preſer- 
vation of the Commonwealth. From what hath 
been faid, we may alſo infer, how far ſome 
States could with Juſtice ena, That the Chil= 
dren of Traytors, ſhould be excluded from all 
Honours in the Commonwealth; as was done at 
Athens, in the Caſe of Antipho, as appears in 
his Life : And at Rome, Scylla forbid by a Law 
the Children of all that were proſcribed to ap- 
pear for any Honour : And that is, thus far; 
that they might deny them all public Dignities 
and Employments, but could not jufly deprive 
them of their /mple Eſteem. „ 


1 * 4 ; . 
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(y ) Euripides Eleftra. 


Hoa 38 tyres & e ao? aue. 
The Noble often are degenerate. 


nothing but to eat and drink, or thoſe 


(x) Such as - x" wn mentions, Ran. act. 3. ſc. 1. v. 2. That were good for 
uvenal peaks Sat. . h : | 
] 4 | * Quibus in fylo vivendi' cauſa palato et, 
Mr. Congreve, Such whoſe ſole Bliſs is who can give 
| | But that one brutal Reaſon why they live. | | 
(a) L. 8. c. 3. . 3. Vid. Eſſays c. 14. by the ſame Author. (5) Vid. Liv. I. 22. c. 15. 22. (t) Vid. Polyb. I. 3. . 26. 
(HY Pro Plancio. (e) Var. Hiſt. I. 14. c. 1. And to this we refer, Dio. Chryſoſtome's Rhodiaca. , 


c 


AF 
ble they are at in im 
And therefore what 


eee Cu 
Of the Power 


1 have a clear Conception of the Power 
1 of the Sovereign over the Fortunes of the 
Subject, it will be 8 to obſerve, that᷑ this 
Power is derived either from the Nature of the 
Sovereignty in it ſelf, or elſe from the Joey 
lar manner of the Acquiſition of it. For it is 
manifeſt, that there is a great deal of difference 
berween a Prince, which hath rais'd his own 
Commonwealth, collected as it were his own 
Subjects and was ar the firſt the univerſal, ab- 
ſolute e of every thing in the Com- 
monwealth; and another that is freely call'd to 
the Government, and inveſted with the Sove- 


reign Power, by Perſons who are already in ] 


Poſſeſſion of their diſtin& Proprieties. The firſt, 


it is evident, hath not only all that Power over 


the Goods contained in the Commonwealth, 


which flows from the Nature of the Sovereign 


Power it ſelf, but alſo the ſame that every Ma- 
fler of a Family hath to his Eſtate, except per- 
haps he voluntarily remit any part of his Regbr. 
If ſuch a Prince therefore will keep his Pro 
iety entire, the Subjects can have no better 
Right to what they poſſeſs, than the Roman 
Slaves had to hat they got by their own la. 
bout and Induſtry ;, that is, they have only a 
bare precarious Poſſeſhon, revocable at the Plea. 
ſure of the Prince, whenever he thinks fir. But 
i long as the Subjekts are in Poſſeſ- 
on of ſuch Ggods, they may juſtly ſupply 
themſelves with Suſtenance and other Necella- 
from them by way of W. for the trou- 
roying and preſerving them. 
, Hobbs falſt applies to all 


manner of Subjects (a) holds true only with re- 


d to theſe. © The Propriety, faith he, which 
| 82 Subject hath to his Gods conſiſts in a Rig hi 


to exclude all other Subjects the Uſe of them, 
© but not to exclude their Sovereign, as in a 
Family, the Father grants his Sons a Proprie- 
n 2 to certain Goods, which is diſtinct from the 
© Proprieties of the other Sons of the ſame Fa- 
© mily, but not from that of the Fathet himſelf; 
© {6 chat every Son in the Family enjoys a Pro. 
© priety barely to ſo much, and for ſo long as the 
Father pleaſeth: But if the Prince I am Tpeak- 
ing of recedes from any part of his Right, the 
Subjects will have juſt as much Right to their 
Goods, as the Conceſſions of their Prince make 
over to them; and this, with regard to diffe- 


rent Princes, hath been done different ways. 


wo) 


* 
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of the Sovereign, both over the 
and the Eſtates of private Subjefts.” 


upon 
| 3 of the Great 


publick, Patrimony 


Pharaoh was to have the fifth part of the Ir. 
creaſe of all the Land of Egypt N himſelf, 1 
other four were to continue to the Farmers, on- 
ly the Lands that belong d to the Priefts were 
not ſold, and they had a third part of the Land 
by the Donation of Ie (). Thus Strabo faith 
that in India thè Land was the Princes, and Far- 
mers were hired to till and cultivate ir for the 
fourth part of the Produce (c); and this is the 
Cuſtom now in the Dominions of the Great Mo. 
gul, where the wo reds alſo Heir to all his 
own Miniſters and Servants, and to all the Mer- 
chants. So in the Kingdom of Congo, no Sub- 
eft hath any Fropeny that he can tranſmit to 
what Heirs he pleaſeth, but all falls to the 
Prince, and he àdminiſters and diſpoſeth the 
Goods to what Uſes he thinks fir. In ſuch 
Countries therefore as theſe, all the Right pri- 
vate SubjeQs have to their Goods, depends ori- 
40 upon the Iadualgence of the Prince, and 
e hath an abſolute Power to diſpoſe of all they 
have, as far as the Compatts and Cn 
Grants he hath made, will permit him, But 
after all, it hath been obſervd by Travellers 
thoſe Countries, and particularly upon the 
He (d), That that ab- 
ſolute Propriety of the Princes hath; been the 
Reaſon why that and other Kingdoms of thoſe 
Eaſtern Countries, that are very happy in the 
other . Advantages Nature hath given them, 
ſhould lie wild, deſolate, and barbarous, and 
be always growing poorer and finking by conti- 
nual Decays, or at leaſt arrive at nothing of 
that Splepdour and Greatneſs that is common 
in this part of the World among the European 
Nations, where the Princes are generally more 
tender of invading the Properties of their Sub- 
jects, and where the Subjects have the Li 
to maintain what is their own, even agai 
their Princes. And by the way, we ma e 
in what Garcilaſs de la Vega relates, That it 
* was the Command of the Inca s, that none of 
© their Sub ſhould be obliged to till, or 
* manure the Emperour's Lands, before t 
© had takencare to cultivate their own ; becauſe 
© it was not likely that any Man would be ſo 
* diligent as he ought, in his Princes Buſineſs, 
that had not before well ſettled his own.” The 
Poor, the ſame Hiftorian ſaith, were always 
© look'd upon to be an uſcleſs Multitude both in 
War and Peace (e). 1 0 


- %%Y 
a. * 3 —— 


28. (e) Strabol. x5. Diod. Si 
(4) Benier de nuperis motibus in Imp. Magn. Mos. 


— —— 


(% Gen. 47, v. 23, 24, 26. Vid. Diod. Sicul. I. 1. c. 21. 72. & Grot Com. 
2. c. 40. Vid. Garcilaſs de la Vega Com. Roy. I. 5. c. 35. 


e) Com. Roy. I. 5. c. 2. —y 
(e) m. 5. C. 2 OE II. But 
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II. But there are, on the other hand, Com- 
"monwealths, where the Original Right the Sub- 
jects have to their Properties, doth no way de- 
pend upon the Favour or Indulgence of the Civil 
Government. And this ſeems to have happen'd 
theſe two ways, either firſt when a People un- 
der the Condutt of a .Prince they have ſet over 
themſelves, remove in ſearch of new Sears : 
Or ſecondly, when a number of _—_— of Fa. 
milies, that are already pofleſs'd of their ſeveral 
Properties, freely ere themſelves into a Cam- 
_  monwwealth, ot voluntarily join themſelves to a 
 Commonweatth already eſtabliſhed, ' and ſubmit 
'themſelves and their Fortunes to Cuil Govern- 
ment. In the former Caſe, the uſual Method 
that is obſerv'd is this, the whole Body of the 
People, under the Conduct of their Leader, 
polles themſelves of ſome new Country, which 


perhaps in its large extent, is bounded by Li- 


mits, that Nature her ſelf or the Arbitrary Con- 
ſtitutions of the World have given it; and it is 
afterwards canton d into Parts, and diſtributed 
to particular Perſons, either by Lot, or at the 
the Diſcretion of the Commander, and poſſibly, 
tho very ſeldom by every ones own Choice (H. 
And in this Caſe, tho* every particular Man's 
'Property ſeems rather to be derived from the 
Lale Appointment than his own Leiſure; 

et it doth not follow, that therefore all that 
be hath is owing purely to the Favour of his 
(Commander: For every one that voluntarily ha- 
kzarded himſelf in the Expedition, hath cer- 
tainly an abſolute Right to ſhare in the Acqui - 
"the Land (g). But much leſs do the Properties 
of the Private Subject own any Original Depen- 
dencies upon the Favour and Indulgence of the 
- Civil Sovereign, where (as was ſuppoſed in the 
: ſecond Caſe) a number of Maſters of Families, 
poſſeſſed of their Liberties and diftinQ Proprie- 
ties, freely ſubmit to Government. For I take 
it to be clear, notwithſtanding. all that Mr. 
Hobbs hath ſaid to the contrary, that ſuch as 


ive without Civil Government in a Liberty of 


' Nature, may nevertheleſs enjoy their ſeveral 
Properties. For admitting, that Nature gave 
every Man a Right to every thing, yet this is 
no Argument why every one might not, by In- 
tervent ion of Compatt, have his ſeparate Portion 
divided to him. And tho* a Compact of two, 
or more, about a thing left in a Community 
of Nature, doth not in the leaſt prejudice the 


others, but leaves them their Primitive Right 


entire: Yet it all Men conſent by common Com- 
pag, either expreſs or tacit, to make a Diviſion 


—_—. 8 


fition, and to be confider'd in the Diviſon of * ans or Campanions, which the 


of things, without Diſpute this muſt introduces 
a true and real Propriety. And therefore Mr. 
* Hobbs's Aſſertion is falſe, that every Father of 
* a Family that is under no SubjeCtion, either 
to another Father, or to any common Maſter; 
* hath a common Right to every thing (5). 
Tho? it mult indeed be allowed, that they that 
live under Crvil Government, have their Pro- 
perties better ſecured and detended, than 

that live ina Liberty of Natare ; tor theſe mu 
ſupport themſelves by their own fingle For 
and the other can call in the whole Strength 
the Commonwealth to aſſiſt them, either againſt 
the Encroachments of Foreigners, or their Fel- 
low Subjects (7). * 1 21 9 
III. In Commonwealths therefore, where the 


Properties of the Subjects dg not originally de. 


pend upon the Government, the civil Sovereign 
hath no further power over them than what 
immediately flows from the nature of the /#- 
pream power in it ſelf, unleſs the Subjects freely 
conſent to enlarge it. Every thing {aith'Sere- 
* ca (4), by a civil right may be ſaid to belon 
* ro the Prince, and yet the particular ry 
© that wide Poſſeſſion dre divided among ditter- 
* ent Proprietors, and every thing is ſhared to 
a diſtinct owner. 
* preſent our Prince with our Houſes, our Slaves 
or our Pur ſes, we do not think we give 
him back his own. The Prince hath indeed a 
© power over all that we have, but the Pxoprie- 
* ty is in the private Subjelt. We ſay that ſu 
© and ſuch Territories belonged to the Arberti 
people of thoſe 
* Cuntries diftinguiſh' and divide between one 
* anothet by private Boundaries; the whole e. 
tent of a Land is under _ or ſuch a Com. 


* monwealth, but there am@iftint Proprietors 
that have their ſeparate” Portions of it; and 


© therefore we may give away our Eſtates to the 


« publick, tho" in Tome ſenſe they may be ſaid 
to have belong'd to it before, becauſe we have 


* a Title to them of a very different Nature, 
from that which the Pubick can be faid to 
have; the Prince 


poſſeſleth every thingby his 
* Sovereign Command and Authority, the private 
4 — by their Propriety (I). And therefore 
the Emperour Adrian, when the People petition'd 
him to give a Slave liberty that had pleasd them 
in the Chariot race, reprimanded them for it, and 
told them, that it neither became him to free a- 
nother Mans Servant, nor them to offer ſuch an 
wo to his Maſter (m). And the Emperour 
Claudius made an Edict, to ſuppreſs a common 
practice of begging other Mens Eſtates of the 


C Vid. Cornel. Nepos. Miltiades. c. 2. 
| 2 Vid. Geneſ. 4. 4. 13, 5, &c. 
J 
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© Vid. Geneſ. 14. 14,21, 22, 23, 24+ Vid. Supr, 1. 4 c. 6, 53.4. i 
Vid. Geneſ. 34. 30. vid. Xenoph. Memorab®1. 2. where Socrates ſaith,” a Man is happier that lves ſecure in Society 


with a moderate Fortune, than that leads a lonely melancholy Life, full of Fears and Dangers in the Enjoyment of the 
Riches of a whole Commonwealth. And in this Serſe we may admit of what Cicero ſaith, Orat. pro Cxcipna, that it we take a 


Civil Right and Government, there will be no Diſtinction left between one Man's Pr 
ces more clearly, their chief Reaſon why Commonwealths were inſtituted, was 
own. For bug! Men were by Nature directed to Society, yet they found it neceſſar) to crect Cities for 
(.) Vid, Gro. Com. in Reg, 16. 24. 
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t every Man might enjoy what was 
mg CR 
( deere, Ton. 
Tmnperout; 


And therefore when we 


and anothers; and in bis all 
Security of 


2 
7 1 9 * 
n 3 
2 8 = - + 
b y _— 
* 


* 

N 
** 

-L 
% 

»5—bf 
4 
v 1 
* +J 
* . 

© F 


* 


\ 


218 


e * — 4 


le Laws of Nature and of Nations, 


Cup. V 
. „ 


Emperour; it being an Opinion currant at that 
time, that it was in his er to give them a- 


way; and accordingly he reftor'd an Eſtate he 


obtain'd that way himſelf, when he was a 
ivate Subject ()., Bat this power may I think, 


Joy enough reduc'd to theſe three Heads. 
Firſt to the right of making Laws to dire& the 
Proportion in the «/e and conſumption of certain 
Goods, as the State of the Nation requires. 
condly to the right of levying Taxes. Thirdly 
to the exerciſe of the Tranſcendental Propriety. 
(*) To the firſt Head we may reduce all ſump- 
tuary Laws, or ſuch as preſcribe bounds to 
unneceſſary Expences, which muſt in coprſe of 
time be the ruin of private Families, and in con- 
ſequence weaken the Commonwealth it ſelf, by 
drawing away the publick Money, and leaving 
it abroad in-Forreign Countries, whither, as it is 
eaſie to obſerve the Humour or Vanity of a luxu- 
rious Waſt, generally runs (o). Beſides, another 
Inconvenience that naturally follows, is this , 
that ſuch as ſquander away their Fortunes bythe 
Extravagance of their private expences, make 
themſelves incapable of Iiying out any thing for 
the ſervice of rhePublick.For a Man, for Inſtance, 
that ſpends two parts in ſwe of what he hath 
yearly coming in, and pays two more in Taxes 
to the State, feels no inconvenience by it, and 
lays up to encreaſe his Stock one fifth part more; 
ws 1 he that ſpends every Year all that he 
receives, if he pays never ſo little to the Public, 
muſt either leſſen his Eſtate, or retrench himſelf 
in his uſual Expences. Of this ſort were thoſe 
ſumptuary Lats in the Roman. Comtnon wealth, 
which P. Manutiuc recounts out of Macrobius 
| (P), and that Law of Plato's (g) By which 
he would not have any invitation to a  Wed- 
* ding take in, more than ten Perſons, and thoſe 
© Relations ; nor thoſe of the beſt Quality, to 
© ſpend above a Mina or ten Crowns on that 
account (7). To this Head alſo may be re- 
duced the Laws againſt Dice * plying (s), and 
. thoſe againſt Prodigality ; of which nature was 
_ Perianders Law at Cormth, by which no Man 
war allowed —— more than be bad coming in 
0 which ought to be particularly obſerved b 
Perſons that are concern'd in the publick Af. 
fairs of Government, fince as it hath been very 
well obſerv'd (2). Iie impoſſible that any Man 
ſhould govern well in the Commonwealth , that is 


negligent in bis own concer ns, or forbear miſpen- 
ding the publick Treaſure, that hut h uſed himſelf 
to live above his private Fortune ; for 4 Monthat 


bath managed bis own ll, muſt be ſuſpefted when 


he undertakes for others (u). And further, un- 
der this Head we may rank ſuch Laws as deter- 
mine the Rates and quality of Poſſeſions and E. 
ftates, ſuch as was the Licinian at Rome, by 


Se. which 20 Man was to have 4 Poſſeſſion of more 


than frve hundred Akers of Land, nor above one 
hundred Head of large Cattel, or five bundred of 
the leſs (x). And the Law which Ariſtorle ſays 
was generally obſery'd in popular Governments, 
that no Man ſhould ſell his firſt Inheritance. And 
Oxylus's Law, that no Money ſhould be lent 10 
any one upon a Mortage of Land (y). As alſo 
that Decree of the Roman Senate (Z). By which 
all Candidates for Offices in the Commontealth, 
were obliged to turn a third part of their Eſtates 
imo Lands in Italy. And we may further re. 
duce under this Head, all Laws that determine 
the Quantity and meaſures of Grants and Lega- 
cies, that lay any Reflraints upon the power of 
making Wills, or that puta ſtop to an Exce/3* in 
dedicating things to prows uſes (a). As alſo Latus 
that forbid certain Subjefts to $ certain 
kinds of Goods , as in India, no private Subject 
was allowed to keep an Horſe and an Elephant, 
the Prince only was to have that Privilege (b). 
Moreover Laws againſt idle and laue ie Peopił, 
ſuch as was that among the Nat hei, by which 
every one was publickly puniſh'd that waſt ed his 
Eftate (c), and thoſe agarnft ſuch as ſuffered their 
Eftates to run to ruin, purely by careleſneſs and 
neglett(d).And that made by Anaſis King ot Egypt, 
by which every Subject in his Kingdom was ob- 
hged every Tear, to make it appear to the Go- 
—— * —_— be liv'd In, re trade 
or profeſfron he was of, ' making it Death for an 
Mom that refuſed to obey (e). To this Head 
alſo belong thoſe Laws, by which the Subjefts 
are forbid the Acquiſition of certain Goods, and 
to encreaſe their Eſtates certain particular ways; 
thus, as Pliny ſays, there was a Decree of the 
Roman Senate, to forbid the digging after any kind 
of Ore or Metals in Italy, ho it was very well 
Anown, that no Country had more abundance or 
greater variety (); as alſo the famous Veneti- 
an Law, 1 which no Subject of that State can ei- 
ther by Will or Sale, or any other way, upon any 


— 


(n) Aud therefore it was a miſtake in the Emperour Frederick 


d babe t locuples, quicquid cuflodit avaris 


9 atam Regis patet eſſe monetam ; 
Ceſaris & domino ſub Ceſare fulget imago. 

Gunth. Ligurinus I. 3. (*) Dominum eminent. 
(0) Vid. Plin. N. I I. 6. c. 38. 


exhauſt the Wealth of the Roman and Parthien Empires; they are continually importing duce © 
thing — us in return. N. H. I. 6. coab. 8 year conſtantly the Indies drain us of 


Seas or Woods, and never by e any 


little leſs thap 300000 Seftercas, befides the Commodities we have from thence, 
H. 


advantage they do there. Vid. I. 12. c. 18. N. N. 


— 


„ 


ick to think that os ; 

All that the Rich and covetous receive, 

Is mineby right, to them the uſe I give, 

The Royal Stamp, who claims the Coin declares, 
And Ceſars Money, Ceſars Image bears. | 


The Arabians are certainly the richeſt People in the World, for they are thoſe that 


us, the produce of their 


here for an hundred times double the 
(p) Manat. de L. L. Roman. Macrob. Saturnal. J. 2. 


(q) Plato de LL. 1.6. r) Vid. Elian V. H. I. 3. c. 34. Garcilaſs de la Vega, I. 5.6 11, 
(ur. t. RO. de Aleatoridus. Gratians. c. 7.8. 9. 41 84. (t) Heraclides de FPolitiis. 
1) Polyb. JI. 10. Excerp, Peireſc. (w) Lucian in 2 We) * 2 
(x) Vid. P. in de LL. Rem. Numb. c. 36. v. 7. 9. Arift. Polit. J. 2. c. 3. 7. I. 7. 4. 8. ä 
(5) Vid. LL. nd. t. 84. S m. (0 Flin. J. 6. Epift. 19. (4) Exod. 36. 6. 
(0) Strabo I. 15. (e) Strabo l. 16. (4) Gelhus I. 4. c. 112. | 
0) Plin, Nat. Hiſt. I. 3. c. 20, 
account 
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. count Leave, ſell, or alienate the Perperaity of do not depend upon our elbe but our A rig b. 


an im ονανt Goode to the urch, of Perſons 
. Hectefiaſtica!, without leave from the Senate (g). 


And laſtly, che Lews that - forbid the carrying 


of Money: out of the Commonwealth, and that 


command, that the Trade with Forreigners (ſhall ft 


be managed barely by Barter and exchange of 
Comod. ies . 88 b ; 
IV. Bur Secondly, a further 7:26: that be. 
longs to the 2 is that he can take away 
t of the Goods of the dub, by way of Tax. 
or indeed Taxes moderately impoſed, and care- 
fully laid out in the ſervice of the Publick, are 
nothing elſe but the Wages which every Man 
pays the Commonwealth for the defence and 
fecurity of himſelf and his Fortunes, and to 
maintain the Expences unavoidably neceſſary to 
that End. And therefore when Nero propoſed 
to give orders to lay afide all ſorts of Taxes,lup- 
poſing that that would certainly be the n_ 
grant he could ever poſſibly make to the Mord; 
the Senate put a ſtop to the heat, by fhowing him 
that. the Empire muſt be difſolv'd and fall, if he 
cut off thoſe Revenues from it, that ſupported it 
(b). Which if a Man will be at the trouble 
fairly to oonſider, he will be forced to confeſs, 
that the complaints of the People, who are apt 
to think the Burthen of the Taxes, to be the 
occafion and cauſe of their Miſeries, are general- 
ly. uijuſt as well as impudent (i), tho their Com 
plaints are molt ground leſs and intollerable, that 
-weer tohole Eſtates 2 * Backs, as Plautus 
faith, and yet when they are to be tax d, pretend 
they are not able to pay it, tho at the fame. time 
they can find enough to allow to their Vanity, that 
| ay a nuch more unreaſonable - Tax upon them, 
an the State. Archidamus in the Peloponneſian 
War, when bis Allies deſired that he-would ſottle 
a ſtated Proportion for their Contributions, told 
them, that 2 War could not be carried on dy a 
Ax d allowance, for there is no determining ba- 
jore hand, what ſupplies of Money will be -neceſſa- 
ry (E. It being impoſfuble for them that engage 
in a Var to re:kon the events of it, im the nun- 
ber of certainties (I): For it very ſeldom hap- 
pens, that as Cato ſaid, a War will maintain it 
ſelf (n). And indeed in the general, the pub- 
lic Expences cannot be confined within any par- 


ticular bounds, becauſe of that variety of Caſu - 


alities and Accidents which happen, and which 


bours, which wilt always demand ;/wpplicsi of 

Money to be defeared or avoided: | It will not 
{ - believe be impertinent to the diſcourſe; or di- - 
ficult to apply to any Preparations for Ver, a 
y I have read in Nicetas: Choniaras I. f. 
* which is this, the Emperour Manuel Comments, 
* was overperſwaded by his Treaſurcr Fohannes 
* Puzenus,to apply the Morey that was uſually 


** raiſed to maintain a Navy,to his own uſe and 


* bring it into the Exchequer the reaſons chat 
* were given to induce him to it were, that the 


State had not always occaſion for a Feet, and 


** rhat the Charges to keep it were conſtant, and 
ran generally very high; and that therefore it 
would be a better way to call the Money in- 
to the Exchequer, and whenever - the poſture 
* of Affairs made a Fleet neceſſary , the En 
* perours Coffers would be full enough to de- 
* fray the expence. The propoſition took, and 
* Puzenus-was applauded for a Man of extraor- 
* dinary worth, and was look'd upon to be one 
* of unaſual Sagacity and Skill in the manage- 
ment of public Affairs; tho in Reality, the 
< greateſt Enemy to the Commonwealth, could 
* not have given more pernicious advice. For 
* what he deceiv'd the Emperour-in, was on one 
* hand by miſrepreſenting the greatneſs of rhe 
* Expence, and on the other, by pleaſing him 
** with the modeſty and eaſineſs of the charge it 
© might be reduced to. But upon this Coun- 
* ſel raſhly given, and too obſtinacely adhered 
* ro, the Provinces: that lay upon the Sea, 
* were- continually- afterwards inſeſted with 
* Pyracies; And therefore the Hiſtorian inſers 
that the Calamities that follow'd; might as 
< juſtly be charg d upon the Author of that ad. 
*, Vice, as a Fire is as much upon one that doth 
© not put it out when he can, as him that at 
ce firſt lighted it (y). et 
V. However, a wiſe Prince ſhould ſo far com- 
ply with the gzera/ous Humonrs of his People, as 
to take care that his Taxes be collected with as 
lite noiſe, and as much j as poſſible. 
And indeed the generality of People think it hard- 
er to be obliged to part with any thing they 
look upon to belong to their properties, than to be 
denied to appropriate ſome particular things (o). 
e have hardly any ſenſe of publick Calanities as 
Hannibal told the Carthaginians, hut when they 


) Maurocenus, Hiſt, Ven. I. 17. 


2 ) Tacit. Ann. 14. Vid. Hiſt. 4. Tac. where Cerealis tells the Treviri.All the harm we haye you done by our right of Con- 


| queſt, hath been only to defend and ſecure you in Peace, for it is impoſſible to ſuppor 


t. Peace in the World without War, 


to maintain a War without Money, or to have Money without a ſupply from Taxes. Daus Orat. 6, He thought that he ought 
to be very thrifty in his own Expences, and reſerve all. that was left for the uſe of the Publick, that there might be enough 


to defray the Charges of the State. Themiſtins Orat. 14. The Laws forbid every Man that is regiſter'd in the 
fake any yy of publick truſt, before he hath diſcharged that Debt, | 
Hobbs de Civec. 12. 59. Plaut. Ciftell. AZ. 2. ſc. 2. 

(m) Liv. I. 34. c. 9. 


(7) Vi 


Y Procop. de bello Peil ſic. 


Ro 


(n). Vid. Ni&ph. Gregoras, I. 6, who gives an account of ſome 


Treaſury, to 
(k) Plur. Apophth. & Craſſus. 3 
laſtances in the publick affairs ire this in the time of Androns- 


(3) Vid. Liv. 1. 3. c. 23. Plat. Camillus. Where the People took it very il, that they were forced to give back a, tenth 


art of the Booty that had been ſhared among them. 


om. Il. r. A iH anf 


ee ον babe a) 
And none will toa new Beiden yea, A 8 
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| affed us in our private fortunes i and there is no 
7 we feel ſo much, as that which touches any part 


1 | 
of our 1h And there fore ſome have thought _ 


it the beſt way to provide for that inconveni- 
ence once for all, and ſer aſide a Port ion of their 


* Eftare, purely for the uſe and ſervice of the pub- 
Some are of Opinion that the com. 


lick (p). 
mon fort of People are burthen'd leſs by a Tax, 
when it is rais'd by a cuſtom or exciſe, than 
when levy'd upon them in a way of Szb/idy and 
Tribute. In laying an Inpaſition or Cuſtom up- 
on Forreign Commodities imported, it ſhould be 
conſider'd, whether the Commodities are for ne. 


ceſſary uſe, or only for Luxury ; if they are of 


the latter kind, thecuſtom may very juſtly be laid 
heavier upon them, to prevent and ſuppreſs Ex- 
-travagance and Riot, and becauſe the Rich, or 
uch as enjoy large Privileges otherwiſe, and con- 
tribute little to the Pub/ick, are almolt 8 
the only Buyers (90. And it ſhould be alſo contt- 
dered , whether the ſame Commodities might 
not be produced at howe, or wrought to 
the ſame perfection, by the induſtry and ap: 
plication of our ownPe-p/e.And it it appears that 
they may, the Impofts ought to be rais'd higher 
upon them, e/peczally upon rhole that ſerve only 
to ſupply Luxury and Vanity, and make us pay 
tribute to other Nations, not for our Lands indeed, 
or 92 what is much worſe, for our folly 
(r). As to the Exportation of Commodities of 
our own growth, it ſhould be confider'd, whe- 
ther it be the intereſt of the Commonwealth, that 
they ſhould not be exported, or whether it be 
' neceſſary to ſend them to a Forrezgn Market, be- 
cauſe the Subjects have no other way of conti- 
nuing Trade ar advancing their Fortunes. The 
firſt caſe naturally raiſes the Cuſtoms upon the 
Commodities, the ſecond /owereth them, yi be- 
ſides it may be further conſider d, whether our 
Commodities are abſolutely neceſſary in other 
Countries,” and whether they are to be had from 
any place elſe. For every one knows the Indu- 
{try and Diligence of the Merchant, and what dit- 
ficulties and dangers he will venture himſelf in, 
upon the hopes of advantage; and that if the In- 
poſitions upon their Commodities be too ſevere 
in one place, the Marker will ſoon be carried to 
another, or elſe they that us'd to buy, will con- 
rent themſelves, to be without the Commodi- 
ties, as Gallianus ſaid, what can't we live without 
this Egyptian Linnen, and can't the Commonwealth 
be ſafe without _ Robes of Honour? And in 
my opinion, He/iods Rule may be very well ap- 
plied to Cans ier fwov wi]%s, the half is 
more than the "whole. For a good Harbour is 
worth but very little when it hath loſt its Trade. 
And then ſuch a Conſtitution as Nero made, 
might poſſibly deſerve Conſideration, har no 
Veffels of trade ſhould be taken into the valuation 
of Eftates, and that the Merchants ſhould not 
be obliged to pay any Taxes for them (). The 


all equally enjoy Peace, yet they do not all 


Government ſhould alſo provide againſt the 
Shifts and Tricks, the Collelors of to 2 
uſually have, to promote their own private 
Gazns, and take care to hinder their Inportuni. 
ty, and Impertinence, and the trouble they give 


the Subjects and Traders, which are born with 


more impatience and regret; than the ( 
themſelves. Thus Dio 72 ſaith, that < _—_ 
delivered Alia from the Exattions and Oppreſſi- 
ans of the Publicans, and reduced all their Cu. 
toms into a form of tribute (t). So Tacitus (a). 
commends an Edict of Nero's „ by which be com. 
manded, that the Laws relating tothe Taxes. that 
had been out of uſe till then, ſhould be entire- 
ly laid alide ; and that no ſuit for any Tax 
that had been drop, ſhould be reviv'd after the 
Tear was expir d; and that the Magiſtrate ſhould 
have a Power extraordinarily to paſs Fudement a- 
gainſ! the Publicans. Neither indeed ſhould the 
Exchequer it ſelf be always allow'd too much 
Favour, becauſe that ſeldom looſeth a Cauſe, but 
under a good Ws, * becauſe there are ne- 
ver wanting ſome that have impudence - enou 
obſtinately to At all ts — + (ww). 4 


VI. But in/evyeng Taxes, and indeed any ſort 


of Impoſition upon the Subjecte, particular 
ſhould be taken, not 10 — thetn any — — 
caſion of complaint, which will be unayoidable 
where the Taxes are laid ually. For as Mr. 
Hobbs very well obſerves, — hs n tohich the 
whole Body of Subjects may poſſibly think eaſie and 
gentle will if any conſiderable number releaſe or ex- 
cuſe tibemſelves, lie heauy and inſufpor table upon 
the reſt (N). For generally, it is not the Tax it ſelf, 
ſo much as the dy/proportion and inequality of it, 
that ſits ſo uneaſie upon the People, either from 
the diſcontent that followeth upon the injury, or 
from envy that others ſhould be excuſed. And in- 
deed ſince all that the Subjects pay to the Com- 
monweal rh in reality, is nothing elk but the price 
of Peace; tis but reaſonable that ſuch as have 
an equal ſhare in the Peace, ſhould pay equal- 
ly tor it, by aſſiſting the Commonwealth, 
either with their Purſes or their Perſons ; fo 
that all Inmunities and Privileges granted in 


ſome Commonwealths to particular Men or ar- 


ders of Men, are no further reaſonable, - than as 
they who enjoy them ballance them, by the ex- 
traordinary merit of the ſervice they do in the 
Commonwealth(y).Bur to diſcover in what this 
Equaluy conſiſts, we muſt carefully obſerve, that 
the enguiry is not after an Equality in Money, 


but in Charge and Burthen, or in other words, it 
is not neceſſary to this Eguality I ſpeak of, that 


every Man ſhould pay egual Sums of Mo- 
ney, but that the ſhare every Man is to pay, 


ſhould not lie heavier upon one than another; 


which may eafily enough be affected by making 
the Proportions equal, between the Burthen ot 
the Jax, and the benefits of the Peace. For tho 


3 Vid, Diodor, Sicul. I. 1. c. 92, Paulus Warnefridus de geft. Longobardorum. f 3. c. 16. 
| (1) Dio Chryſofiome orads 79. 
) Tarit. An. 13. 


D) Vid. Diad. Sicul. I. 4. c. 73. de Machlaon. & Podalir. Iher. in landat. Pruſirid. de Priv. Sacerd. Egyttir. = 


q) Vid. l. 16, & 7. D. de Publicanis. 
0 Vid. l. ES D. de Publicanis. 
(x) Hobbs de Crve c. 13. 10. . 
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make the ſame advantages by it; ſome get a great 
deal more than SN and 0 724 D a 
t deal more than others. And from hence 
Mr. Hobbs makes an enquiry ; whether the 
Subjects oughr to contribute to the publick, in 
*- proportion to what they get, or What t 
* ſpend, or whether a Man thould be Taxed ac- 
"cording to what he hath coming in, or accor- 
ding to what he conſumes? Where firſt I think 
I may ſay, that ſince every Man is ſecured in his 
property, by the care the Commonwealth takes 
of him, therefore he may juſtly be Taxed in pro- 
| ion to his Income, as Srruius Tullius ſaid, in 
defence of the in/titution of the Cenſis (2). It 
is very juſt I think, and very much for the pub. 
lick good, that ſuch as have large Fortunes ſhould 
pay largely, and ſuch as baue leſs in a due propor- 
tion. And thus all Subſidies that are levied upon 
extraordinary Exigencies.in the Commonwealth, 
ought to be laid according to the value of E- 
ftares. And then ſecondly, fince every Mans 
Life is detended by the Swerd of the Common. 
wealth, and life is equally dear to the Poor and 
Rich, they are both equally obliged to attend 
the ſervice of che Wars, and to pay an 


, * | 
moderate Tax upon that account, ſuch as a Poll 


Tax, in which the Rich pays no more than the 
Poor: But becauſe it is owing in like manner 
to the publick care of the Commonwealth, that 
the Subjects have the advantages and opportuni- 
ties of railing their Fortunes by their own In- 
| ; the great difficulty in this caſe is, how 
the Tax upon this acount ought to be made; 
and perhaps the moſt convenient way may be, to 
Tax Men according to what they conſume, rather 
than what they get; eſpecially, fince we gene- 
rally ſpend in proportion to what we have com. 
ing 1. For if the Tax ſhould be made accord- 
ing to what People have coming in; and it 
mould on, you that ſome who have equal Iz. 
comes, (hould yet have very #nequal Poſſeſfions, 
(which is as common as it is for one Man to 
frugal, and lay up what he can ſpare, and for 
another to ſpend what he gets in waſte and luxu- 
ry) the conſequence will be, that they that e- 
qually enjoy the benefit of a common Peace, 
muſt yet bear an znequal ſhare of the Burthens 
of the Commonwealth : For inſtance, here are 
two Perſons which get equally an hundred a Year, 
and one of them ſpends conſtantly forty Pounds 
of it, and the other perhaps fourſcore ; fince 
both of them equally enjoy the benefir of the 
Peace , it ſeems reaſonable: that both ſhould 
pay equally for it; but then in this there will 
be thele two Inconventencies. Firſt, that it will 
be very difficult for the Government to diſcover 


to the 


very odd ſort of a 


ty (which is the third 


| ren r Ie Le rEnR. > N. 
what each Subject gers every year by his indu 
ets ls: Ter OR Cas 
_— what every Man is worth; and ſecond. 
ly, that if the Tax be to be levied at the Years 
end, when both have made up their Accounts of 


hey what they have received, and how much 2xpen- 


5 and the Tax As laid upon each of them in 
roportion, to what they have temaining of the 
laſt Yeats Income; tis manifeſt, that 5 muſt 
pay double as much as the other, tho? both e- 
qually enjoy'd the common Peace. And what is 
worſe, the one ſuffers for his Par/imony, and the 
other is eaſed by his Extravagance. And there- 
fore it muſt be the beſt Method to lay the Tax 
upon the things that muſt be conſumed, and then 
every Subject will inſenſibly pay his ſhare to the 
publick, in proportion to his private Conſumption, 
not indeed for what he now actually js, bur for 
what, by the protection of the Commonwealth 
he was formerly poſſeſsd of, and ſo that which 
is paid to the  publick, will be look'd upon to 
be part of the price . of the things that are con- 
ſumed. But what hath been ſaid before * 


other dt of the Cuſtoms may alſo be applied 
axes, and al PIT pe Impoſetions 
(a). What ways of rai/ing Money neceſſity may 


_ ſometimes force a Government to take, may be - 


ſcen at large in Ariſtorles Qeconomics, J. 25 c. 1. 


[ cannot by the way forbear mentioning a 


ribute, which the Iacas 


of Peru laid upon the. pooreſt, of their Sub. 
Jedi, which was to bring every year © theo 
vernours ot their I j mbe: 


r Provinces, à certain number 
of Gnat's horns, the deſign. of which might 
pony be, either that no body ſhould think 


himſelf exempt flom paying Taxes..,:. 
7823 55 to free hes from choke In- 


VII. (#) Sovereign or Tranſcendental Proprie- 

Head) is what ſome 
are afraid of, more 1 55 account of the name, 
than the Thing. The Sovereign Power ſay they, 
was erected for the common Security, and that 
alone will give à Prince a ſufficient Right, and 


Title, to make uſe of the Goods and Fortunes of 


his Subjects, whenever neceſſty requires; becauſe 
be mult be ſuppoſed to have ts 70 every 
thing, without which the publicꝶ Good cannot 
be obtain d. And the Tranſcendental Propris 

is too arrogant and ambitious a word, and Wc 
ill Princes may ſometimes abuſe to the damage 
and ruin of their Subjects. But as it is triſlinę 
to diſpute about words, ſo I think there can be 
no abſurdity or danger in giving a particular 
name, to a particular branch of the Sovereign 
power, as it exerts it ſelf ina certain way, upon 


e 


_ 


Tacit. Agricola. Where he ſays, that if Agricola rais d the Tribute upon the Britans, or obliged them to-pay 2 

Quantity o? Corn, he made them amends, by allowing them C 

| — and Oppreſſions which were more inſupportable than the Tribute it ſelf; for they | 
wait rediculouſly at the Granaries, tho they were ſhut againſt them, and to buy their on Corn, and ſell it n 

price; and it had been common to ſet them new Roads and Places at a 


proportionable Favours, w—_— _ 2a all thoſe 
* 1 hed to 


great diſtance, that the People might carry their 


from the Incampments that were neareſt to them, to thoſe that were fartheſt off, and in the worſt ways, — 4 
a A 


what lay open for all, might turn to the advantage of a few. Vid. Cic. in verr. Aci. 3. And it 


ere 


. 
P ws Niger, gave the Jews, when they begg'd him to leſſen the Taxes upon their Eſtates; You Id have me take 
the Tax u 


your Lands, but Iaflure ik! 
(b) Garcilaſs. de la Vega. I. 5. c. 6. Gde. 


c. 5. C 6. 


- 0 f 


could, I would Jay one more upon the Air you breath. Sparriadlls, , 
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affell ur inour private fortunes ; and there is no 
17 we feel ſo much, as that which touches any part 
our 

ir the beſt way to provide for that inconyeni- 
ence once for all, and ſet aſide a Portion of their 
Eſate, purely for the uſe and ſervice of the pub. 
lick (p). Some are of Opinion that the com- 
mon fan 0 

' when it is rais d by a cuſtom or exciſe, than 
when levy'd upon them in a way of Szb/idy and 
Tribute. In laying an Impoſition or Cuſtom up- 
on Forreign Commodities imported, it ſhould be 
conſider'd, whether the Commodities are for ne. 
ceſſary uſe, or only for Luxury; if they are of 
the latter kind, thecuſtom may very juſtly be laid 
heavier upon them, to prevent and ſuppreſs Ex- 
-travagance and Riot, and becauſe the Rich, or 
ſuch as enjoy large Privileges otherwiſe, and con- 
tribute little to the Public, are almolt quan! | 
the only Buyers (q). And it thould be alſo contt- 
dered , whether the ſame Commodities might 
not be produced at howe, or wrought to 
rhe ſame perfection, by the induſtry and ap: 
plication of our ownPe2p/e.And it it appears that 


they may, the Impofts ought to be rais'd higher 


upon them, e/peczally upon thoſe that ſerve only 
ro ſupply Luxury and Vanity, and make us pay 
tribute to other Nations, not for our Lands indeed, 
or F ee what is much worſe, for our folly 
(r). As to the Exportation of Commodities of 
our own growth, it ſhould be conſider d, whe- 
ther it be the intereſt of theCommonwealth,thar 
they ſhould not be exporred, or whether it be 

' neceſſary to ſend them to a Forreign Market, be- 
cauſe the Subjects have no other way of conti- 
nuing Trade or advancing their Fortunes. The 
firſt caſe naturally raiſes the Cuſtoms upon the 
Commodities, the ſecond /owereth them. But be- 
ſides it may be further conſider d, whether our 
Commodities are abſolutely neceſſary in other 
Countries,” and whether they are to be had from 
any place elſe. For every one knows the Indu- 
{try and Diligence of the Merchant, and what dit- 
ficulties and dangers he will venture himſelf in, 
upon the hopes of advantage ; and that if the In- 
poſitions upon their Commodities be too ſevere 
in one place, the Marker will ſoon be carried to 
another, or elſe they that us'd to buy, will con- 
rent themſelves, to be without the Commodi- 
ties, as Gallianus ſaid, what can't we live without 
this Egyptian Linnen, and can't the. Commonwealth 
bie ſafe without theſe Robes of Honour? And in 
my opinion, Hefiods Rule may be v well ap- 
plied to 7 Se Tov au ldöe, 7 
mort than the whole. For 2 good Harbour is 
worth but very little when it hath loſt its Trade. 
And then ſuch a Conſtitution as Nero made, 
might poſſibly deſerve Conſideration, hat no 


Veſels of trade ſhould be taken into the valuation 


- of Eftates, and that the Merchants ſhould not 
be obliged to pay any Taxes for them (/. The 


Government ſhould alſo ;Provide againl — 
ates. And there tore ſome have thought 


f People are burthen'd leſs by a Tax, 


Half is , 


1 


Shifts and Tricks, the Collefors. of the Cuſtom 
uſually have, to promote their own — 
Gaint, and take care to hinder their Importuni- 
ty, and Impertinence, and the trouble they' give 
the SubjetZs and 1 which are born with - 
more impatience and regret; than the Cys 

themſelves. Thus Dio 72 ſaith, hat — 
delrvered Alia from the Exacliont and Oppreſſi- 
ang of the Publicans, and reduced all their (u. 
fioms into @ form of tribute (1). $0 Tacitus (#). 
commends an Edit of Nero's , by which he com- 
manded, that the Laws relating tothe Taxes, that 
bad been out of uſe till then, ſhould be entire. 
ly laid alide ; and that no ſuit for any Tax 
that had been drop, ſhould be revrv'd after the 
Tear was expir d; and that the Magiſtrate ſhould 
have a Power extraordinarily to paſs Fudgment a- 
7240 the Publicans. Neither indeed ſhould the 
Exchequer it ſelt be always allow'd too much 
Favour, becauſe that ſeldom looſeth a Cauſe, but 
under a good Prince, and becauſe there are ne- 
ver wanting ſome that have impudence - enough 


ohſtinately to affiſt all us pretenfions (). 


I. But in/evyeng Taxes, and indeed any ſort 
of Impofition upon the Subjecte, particular care 
ſhould be taken, not to — them any juſt oc- 
caſion of complaint, which will be unavoidable 
where the Taxes are laid ually. For as Mr. 
Hobbs bw well obſerves, 2 1 tohich the 
whole Body of Subjects may pojſibly think eaſie and 
gentle will if any conſiderable number releaſe or ex- 
cuſe tbemſelves, lie heauy and inſupportable upon 
the reſt (x).For  generally,ir is not the Tax it ſelt, 
ſo much as the dy/proportion and inequality of it, 
that ſits ſo uneaſie upon the People, either from 
the diſcontent that tolloweth upon the injury, or 
from envy that others ſhould be excuſed. And in- 
deed ſince all that the Subjects pay to the Com- 
monwealth,in reality, is nothing elfe but the price 
of Peace; tis but reaſonable that ſuch as have 
an equal ſhare in the Peace, ſhould pay equal- 
ly for it, by aſſiſting the Commonwealth, 
either with their Purſes or their Perſons ; fo 
that all Inmunities and Privileges granted in 
ſome Commonwealths to particular Me: or ar- 
ders of Men, are no further reaſonable, than as 

they who enjoy them hallance them, by the ex- 

traordinary merit of the ſervice they do in the 

Commonwealth). But to diſcover in what this 
Eguality conſiſts, we muſt carefully obſerve, that 

the enquiry is not after an Equality in Money , 
but in Charge and Burthen, or in other words, it 

is not neceſſary to this Eguality I ſpeak of, that 
every Man ſhould pay equal Sums of Mo- 
ney, but that the ſhare every Man is to pay, 

ſhould. not lie heavier upon one than another; 

which may eaſily enough be affected by making 
the Proportions equal, between the Burt hen ot 
the Tax, and the benefits of the Peace. For tho 

all equally enjoy Peace, yet they do not all 


c 


) Vid, Diodor. Sical. 1. 1. c. 92, Paulus Warnefridus de geft. Longobardorum. I. 3. c. 16, 
. 8 to Chryſoftome oral 79. 
U Facts. An. 13. ; 
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make the ſame advantages by it; ſomeget à great 


deal more than others; and again ſome ſpend a 
r deal more than others. And from hence 
Mr Hobbs makes an enquiry; whether the 
Subjects ought to contribute to the publick, in 
propottion to what they get, or what t 
ſpend, or whether a Man ſhould be Taxed ac- 
cording to what he hath coming in, or accor- 


ding to what he conſumer? Where firſt I think 


I may fay, that fince every Man is ſecured in his 


property, by the care the Commonwealth rakes 
of him, therefore he may juſtly be Taxed in pro- 
ion to his Income, as Seruius Tullius ſaid, in 
defence of the inſtitution of the Cenſus (2). It 
is very juſt I think, and very much for the pub- 
lick good, that ſuch as bave large Fortunes ſhould 
pay largely, and ſuch as have leſs in a4 due Propor- 
tion. And thus all Subſidies that are levied upon 
extraordinary Exigences in the Commonwealth, 
ought to be laid according to the value of E- 
ftates. And then ſecondly, fince every Mans 
Life is detended by the Sword of the Common- 
wealth, and lite is equally dear to the Poor and 
Rich, they are both equally obliged to attend 
the ſervice of the Wars, and to pay an equal 
moderate Tax upon thar account, ſuch 252 Poll 
Tax, in which the Rich pays no more than the 
Poor: But becauſe it is owing in like manner 
to the publick care of the Commonwealth, that 
the Subjects have the advantages and opportuni- 
ties of raifing their Fortunes by their own In- 
d z the great difficulty in this caſe is, how 
the Tax upon this acount ought. to be made; 
and perhaps the moſt convenient way may be, to 
Tax Men according to what they conſume, rather 
than what they ger; eſpecially, fince we gene- 
rally ſpend in rtion to what we have com- 
ing in. For if the Tax ſhould be made accord- 
ing to what People have coming in; and it 
ſhould happen that ſome who have equal Iz. 
comes, ſhould yet have very uncqual Fee 
— — is as common as it is for one Man to 
frugal, and lay up what he can ſpare, and for 
another to ſpend what he gets in waſte and luxu- 
ry) the conſequence will be, that they that e- 
qually enjoy the benefir of a common Peace, 
muſt yet bear an znequal ſhare of the Burthens 
of the Commonwealth: For inſtance, here are 
two Perſons which get equally an hundred a Year, 
and one of them ſpends conſtantly foriy Pounds 
of it, and the other perhaps four/core ; 
both of them equally enjoy the benefir of the 
Peace , it ſeems reaſonable that both ſhould 
y equally for it ; but then in this there will 
theie two Incorventencies. Firſt, that it will 
be very difficult for the Government to diſcover 


. befides, that there cannot be 


hey what they have recerved, an 


to the 


ſets b). 


ill Princes may ſometimes abuſe to the damage 


* 
* 
- 


what each Subject ger every year by his induſi i 
at a 7eview. made ſo 
often, of what every Man is worth; and ſecond. 
ly, that if the Tax be to be levied at the Years 
end, when both have made up their Accounts of 
| | how much expen- 
ded, and the Tax be laid upon each of them in 
Proportion, to what they have remaining of the 
laſt Yeats Income; tis manifeſt, that one muſt 
pay double as much as the other, rho? both e: 
qually enjoy'd the common Peace. And whar is 
worſe, the one ſuffers for his Par/imony, and the 
other is eaſed by his Extravagance. And there- 
fore it muſt be the beſt Method to lay the Tax 


upon the things that muſt be conſumed, and th 


every Subject will inſenſibly pay his ſhare to the 
publick, in proportion to his private Conſumption, 


not indeed for what he now actually is, bur for 


what, by the protection of the Commonwealth 
he was formerly poſſeſs'd of, and ſo that which 
is paid ro the  publick, will be look d upon to 
be part of the price of the things that are con- 


ſumed. But what hath been ſaid before in 


other 755 of the Cuſtoms may alſo be applied 
0 axes, and all other public Impoſutions 
(a). What ways of raiſing Money neceſſity may 
ſometimes force a Government to take, may be 
ſeen ar large in Ariſtotles Oesonomics, I. 2. c. 1: 
I cannot by the way forbear . mentioning a 


very odd ſort of a Tribute, which the Inca's. 


of Peru laid upon the | fpooreſ} of th it Cub. 


Jes, which was to bring every year to the Ho. 
vemours of their 7 58 nt Fx — — 


fert be, either that no body ſhou 


himſelf exempt from r 
4 F free N thole is 


VII. (*) Sovereign or Tranſcendental Proprie- 


(* 
.ty etch is the third Head) is what... ome 


are afraid of, more upon account of the name, 
than the hg. The Sovereign Power ſay they, 
was erected for the common Security, and that 
alone will give a Prince a ſufficient Right. and 
5 iy make * of the Goods and Fortunes. of 
is Subjects, whenever neceſſiy requires; becauſe 
he mult be ſuppoſed to — 1 every 
thing, without which the gublicꝶ Good cannot 
be obtain d. And the Tran/cendental Propric 
is too arrogant and ambitious a word, and Thich 


and ruin of their Subjects. But as it is triſling 
to diſpute about words, ſo I think there can be 
no abſurdity or danger in * a particular 
name, to a particular branch of the Sovereign 
Power, as it exerts it ſelf in a certain way, upon 


r) . Halicarn. J. 
8 N Tac, — 


wait rediculouſly at the Granaries, tho they were ſhut 
from the 1 


the Tax 
ed 


de la Vega. I. S c. 6. & l. f. c. 3 & 6. 


wo» 


Where he ſays, that if Agricola rais d the Tribute upon the Britans, or obliged them to pay 4 
Quantity of Corn, he made them amends, by allowing them proportionable Favours, —_— taking away all thoſc 
— Oppreſſions which were more inſupportable than the Tribute it ſelf; for they been forced beter to 
againſt them, and to buy their own Corn, and ſell it again wp". 

price; and it had been common to ſet them new Roads and Places at a great diſtance, that the People might carry 
—— that were 2 to then, 9 were — ſt 7 f =. 

for ight turn to the advantage of a few. Vid. Cic. in verr. Ai; 3. And it was too ſevere a A 

ee, e 1— . when they begg d him to leſſen the Taxes upon their Eſtates - "You would have me 

een I would lay one more 

So . 


and in the worſt ways, \- try 
Ard] 
more upon the Air you breath. Surti at 
| | certain 
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certain things. What the force of this Propri- 
ety is, 1 ſhall now endeavout to explain. It is 


agreeable ro natural Equity, that when Contri. 


of, But neither on the other hand, ought this 
Power to be extended too far, but ſhould be 
reduced to Equity, as nigh as it is poſſble. A 


butions a1: ro be made for the preſervation of famous Example of which we have in Livia. l. 


a particular thing, by ſuch as enjoy it in Com- 
mon, that every Man ſhould pay only his own 
Quota, and that one ſhould not be forced to 
bear more of the Burthen than another. And 
the ſame holds in Commonwea/ths, but becauſe the 


| ſtate of the Commonwealth may often be ſuch, 


that either ſome preſſing neceſſity will not give 
leave, that cvery particular Subjects ſhare ſhould 
be collected, or elſe, that the Publick may have 
neceſſary occaſion to make uſe of ſomething in 
the poſſeſſion of one or more of the 2 ub- 
jets; the Sovereign power may ſeiſe upon it, 
for the neceſſities of the Commonwealth; but 
then, all that is above the proportion that was 
due from the Proprietors, muſt be refunded to 
them by the reſt of the Subjects. Thus for ex- 
ample, if a Town is to be fortified, the Fields 
and Gardens of the private Subjects muſt be laid 
open,and ſometimes theirHouſes be pull'd down, 
to give room for the Works and Ditches. In 
Sieges, the Houſes and Trees that belong to pri - 
vate Perſons are cut down, that the Enemy may 
not take any advantage from them, or the be- 
fieg'd be incommoded by them; and any Mate- 
rials that e Men had laid by for their own 
uſe, may be taken and made uſe of in the Fortz- 
fication. In publick arts , the ſtore Houſes 
and Granaries of the private Subjects are ſet 
2 In extremity of Affairs, ſometimes the 
onies that are entruſted with the State are 
feiz'd on, and ſometimes private Mens Coffers 
ate rifled, when they are not ſo kind or publick 
ſpirited, as to their Money voluntary 
by way of Loan; as Xnephon ſaith, Cyr ws did 
©. Tho' 1 do not know, whether what Cz/ar 
id, when he came to Rome after the defeat of 
Pompey,can any way be juſtified,tho' we ſuppoſe 
him a lawful Prince, for as Dio relates it; 
He pretended to borrow the Money when he 
found there was no other way of getting it, 
* but threatned force otherwiſe, and demanded 
«it as his due, and yet was reſolved never to pay 
it back again (d). If there be no other way to ob- 
lige an Enemy to retreat, our own Country muſt 
be laid waſt,and every thing that might be ſer- 
viceable to him,muſt be carried away or left un- 
fit for uſe (e). Fromall which it "— that 
the Tranſcendental Propriety never takes place, 
bur in the Extremities and Neceſſities of the 


Commonwealth. Tho? Boecler in his Comment 


upon Grotiut, I. 1. c. 1.4 6. obſerves, © That 
te the Neceſſity here meant, hath its different 
« degrees, and that it is not only at the laſt 


© Extremity, that this porver may be made uſe 


— TOs ** 


31. c. 13. And from hence it may alſo be fur- 
ther infer'd, that the Prince himſelf cannot re- 
leaſe a Subject from the force of this Tranſcen- 
dental Propriety, becauſe the publick Exiremi- 
ties of ths Commonwealth, muſt always be 
ſuppoſed to be unanſwerable Excepticns to all 
forts of Privileges , for it looks like a Contra- 
dition, to pretend ro be a Subject, and yet to 
inſiſt 2 Right, which is utterly inconſiſtent 
with the common ſafety. But however, with- 
out diſpute, they that have loſt, or ſacrificed 
their fortunes to the pub/ick ſafety in ſuch Ex- 
tremities, ought to have a Reſtitution or Satif- 
fattion made them, as far as it is poſſible by the 
whole Commonwealth. Some indeed make this 
Exception, if the Damage ſuſtain'd, be unavoi- 
dable ; but then might have been eaſily 
foreſeen to be ſuch. For the purpoſe, when 
Houſes built in the Suburbs, are pull'd down 
in time of War, for the Proprietors of theſe 
can demand no 2 for their Loſſes, 
becauſe they knew before that they could not 
build in thoſe Places upon other Terms; and 
conſequently by building there notwithſtandin 
did ina manner tacitely conſent to them; a 
much leſs can any Compenſation be allowed where 
the neceſſity was univerſal, and every one fuf- 
fer'd equal loſs, For the Publick is concern d no 
further than to take care that the Subjects be 
not injured by any fault in the Government, but 
never obliged it ſelf to bear all the Damages 
they might at any time ſuſtain (Y. | 
VIII. As to the publick goods that belong. to 
the Commonwealth it ſelf, as ſuch, it muſt be 
obſerved, that in ſome Kingdoms they are divi- 
ded into two Parts, one of which is intended for 
the maintainance of the Prince, and the other to 
defray the publick Expences for the preſervati- 
on of the State. Thus Dionyſius —— 
makes a diſtinction between the u, ̊νν,, Or 
the publick Poſſeſſions, and the V det paomnior xt 
O, and the Patrimony of the Prince (g). And in 
China, one part in nine of the Land belongs to 
the Emperour (h). By which I mean that the 
Prince in ſome places, hath certain Goods aſ- 
fign'd him out of the publick, the Income of 
which is to maintain the charges of his Palace. 
Of all theſe the Prince hath the full Profirs,and 
may diſpoſe of what he hath coming in irom 
them, as he pleaſeth, and if he lays up any thing 
out of his Income, if the Laws of the Kingdom 
do not provide otherwiſe, it makes an Accefft- 
on to his own private Patrimony (i). Thus the 
Emperour Pertinax (Y, would not have his 


8 Tenopb. Cyroped. I. 8. Cd) Dio. J. 42. 

e) Critolaus, when the Romans were maki 

be put off, and no Man ſhould be oblig 

144. c. 

ment of Debts. 
b) Martin, Hiſt. Sin. I. 4. c. 24. 
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War upon him, agreed with the Acheian Magiſtrates, that all ſuits for Debts 
to make any payment till the War was at an end. Vid. Polyb. Excerp, legat. 
lib. ult. D. de 75 mmiſſorid. Curtius I. 3. c. 4 vid. Sueton. c. 42. Jul. Caſ. the Law made by Cejar about the pay- 
Fo. Chriſtoph. Precmannus, Medit. Polit. Diſs. 21. $8. 


H Dion. Halicarn. I. 3. 


G Senec. de Benef. I. 7. c. 6. Every thing belongs to Ceſar, but to his Exchequer nothing but his own private Fortune ; 


every thing is at his command, but his Patrimony only is his own by Propriety. = 


( Herodian. J. 2. c. 4. 
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Name inſcribed upon any of the Imperial Poſſeſſi- 
ons, becauſe, as he ſaid, they were not the En- 
perours Property, but the common publick Eſtate 
of every Roman. And in Peru; under the Empire 
of the Inca's, the Lands were divided into three 
Parts, one part belong'd to the Emperour, ano- 
ther to their God the Sun, the third ro the Com- 
montocaltb. And therefore the Subjects paid no 
Tuxbs out of theirs (J. But ſecondly, the Goods 
that are to defray the Expences for the Cn” 
vation of the State, are only barely entruſted ro 
the care and good Husbandry of the Prince, 
which ſhould always be directed towards the 
publick Good, and be accompanied with the 
ſame Caution and Conſcience as a Guardian 
ought to have for the Eſtate of his Pupil (n). 
From whence it may eaſily be infer'd, which 
hath the beſt right to what a Prince gets or lays 
up in the time of his Reign, be or the Common. 
wealth. For if a Prince grows rich out of 
the pub/ickRevenues that belong to the Common- 
wealth, or by impoſing Taxes upon his Subjects, 
or by the expence of their B/ood, or by employ- 
ing them in any ſervice, which by common Ob- 
ligations they owe the Commonwealth; it is 
manifeſt, that his Wealth muſt accrue to the 
Publick ,and not to his own private Eſtate. But 
it may alſo happen, that a Prince may make all 
the neceſſary preparation for a War, and carry it 
on afterwards, without any Aſſiſtance from the 
publick Treaſure, upon the ſtrength of his own 
private Riches and Eſtate, without engaging the 
Commonwealth, either in the hence or hazard 
of it, or it may be perhaps, barely from the 
Profits and Revenue of his Crown Lands. In 
ſuch a War therefore, whatever Acqui/itions a 
Prince makes are abſolutely his own right, and he 
may if he pleaſeth exclude the Commonwealth. 
For I have an undeniable Right to the profirs of 
what I have the w/e and produce of, and there- 
fore may diſpoſe of them as I think fit (2). 


IX. I ſhall in the next place enquire, what 


lawful power a Prince hath to a/enare the whole 
or any part of his Kingdom; by which I do nor 
mean a Patrimonial Kingdom, but one he re- 
_ ceived by the free conſent of hisPeople. Grot ius is 
very large upon this Queſtion, J. I. c. 4. & 10. 
EI. 2. c 6.4 3. (upon both which places, ſee 
Baecler's Annotations) & /. 3. c. 20.4 5. &c. The 
Iſſue of the Matter in Diſpute, in ſhort, is this, 
That a Prince hath no manner of Power to 
transfer or give away his Kingdom by his own 
fingle Authority : And that his Subjects are not 
at all obliged by ſuch an A, and that the Con- 
ſent of the People is entirely as neceſſary as that 
of the Prince. For as the People cannot juſtly 
take away the Coton from their Prince, ſo nei- 


ther can he without their Conſent, ſet it upon 


whoſe Head he pleaſeth. But in the A/renation 


of a part of a Kingdom, beſides the Prince's Con- 


PEAS YY Sa. ata. 


ſent, there is required not only the Conſent of 
the People, that ars to continue under their old 
Prince and Government, but the Conſent of 
that Part too eſpecially which is to be alienated. 
The Reaſon of which is this, that they who at 
firſt erected the Commonwealth, and ſuch as 
came voluntary into it afterwards, bound them- 
ſelves by mutual Compact, to be govern'd by one 
and the ſame Government, as long as they 
thought good to continue in the Dominions of 
the ſame Commonwealth. And therefore, as every 
22 Subject acquired a Right upon the 
orce of that Compact, by which he is not to be 
violently ejecfed out of the Commonwealth, or be 
given up to a Foreign Government, except by 


way of Puniſhment, ſo the whole Body of the 


Subjects, from the ſame Compact acquires a 
Right to it ſelf, over the particular Subjects, by 
which no Subject can put himſelf under a Po. 
reien Government or Power, or diſclaim and 
renounce the AFhoriry of his own Common- 
wealth, as long as he is allowed to live in any 


of the Dominions belonging to it. And therefore 


ſince all Commonyealths (as all Moral Bodies ) 
are form'd and grqw by a Conſent of the Parts, 
we mult look back upon the Original! Deſign 
and Intentions of the Primitive Foxrnders o 
them, when we enquire what Potoer the whole 
Body hath over the Parts in ſuch a Caſe as this. 
And it cannot be preſumed, that their Intenti- 
ons were, that the Body ſhould have a Right to 
cut off its own Members as it pleas'd, and de- 
liver them up to another's Power and Com- 
mand. Thus the People of Acquitain would 
not be ſeparated from the Kingdom of England, 
notwithſtanding the Grant and Donation of Ri- 
chard the Second (o) But indeed there is one 
Exception againſt what I ſaid before, that a 
Part ought not to diſown or ſeparate from the 
Body, while it continues within the ſame Domi- 
nions, and that is this, except it be in the laſt 
Extrenities, and that it be impoſſible for it to 
preſerve it ſelf otherwiſe, than by ſubmitting 
to the Enemies Power and Authority. For in 
all Agreements of this Nature, the utmoſt Ne- 
ceſſity ſeems of Courſe to be excepted z which, 
it is always allowed, gives a Man full Liberty 
to ſecure himſelf all the ways he can poſhbly. 
And therefore it is no more than what muſt 
expected, and is far enough from being Crimi- 
nal, that a Town after it hath made the beſt 
Reſiſtance it could againſt an Enemy, ſhould at 
laſt chuſe rather to ſurrender, than fuffer it felf 
to be carried by Storm, and be put to the Sword. 
For ſince every Man that ſubmits himſelf volun- 
tary to Ci! Government, had before from Na. 
ture, à Right to defend himſelf all the ways he 
could, and therefore entreth into Commonwealth 
for the better Attainment and Security of that 
Right: When the Commonwealth can no longer 


* 


I) Vid. Garcilaſs. de la Vega Comm. Roy. I. 3. c. 14. 


2 Paulus Warnefridus, de geſlis Longebardorum, l. 3.c.16, In the Reign of dure, the m5 
cover the Honour of the Kingdom, gave the King a,Moyety of all their Nobility 


Servants and Officers in their ſeveral 
(e) Froiftard. I. 4. Polyd. Virgil. Hift. Angl. I. 20. 


(n) Vid. Grot. I. 1. c. 3 5 12. 


urn. 


ity of thoſe times 
to maintain himſelf and his Court, 
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afford Protection or Defence to the Subjects, 
they muſt be ſuppoſed to be releas d from̃ the 
Ties they were under before, and to be at Li- 
berty to conſult their own Safety as they think 
| beſt. And without Diſpute, the Common- 
wealth it ſelf can have no other Right over the 
Members of it, than what was granted and left 
by them that at firſt erected it. And therefore 
as the Commonwealth engageth to protect and 
defend every one of its Members, unleſs hin. 
dred or prevented by unavoidable Neceſſity; 
ſo whenever it inert under ſuch a Neceſſity, 
it is ſuppoſed, that no Man is forbid to provide for 
his own Security as well as he can. In the Na- 
tural Body indeed, it is lawful to cut off any 
particular Member to preſerve the whole, be- 
cauſe ny Member lives entirely by the Life 
of the Body and cannot live otherwiſe ; but in a 
Moral or Politic Body, tis poſſible the Members 
may exiſt and live in a ſeparate divided State; 
and therefore the Body Moral lth not the ſame 
Right over its Members as the Natural. But if 
a Prince ſhould be neceſſitated by Extremity of 
his Affairs, to compound for a Peace with an 
over-powerful Enemy, by giving him a certain 
Country in his Dominiont, and that Country 
ſhould diſown and deny the Grant; in this 
Caſe, it is my Opinion, that the Prince ought 
to draw all his Forces out of their Towns and 
Garriſons, and ſo leave them naked, and not to 
hinder the Conguerour from taking Poſſeſſion of 
them: But then he hath no Power to oblige or 
force them to ſurrender themſel ves, or ſubmit 
to the Congucrours Authority. Neither do ] 
think, the Country is under any Obligations, if 
there be Strength enough in it not to make Re- 
7 againſt ſuch a Conguerour, or afterwards 


if they can, not to erect themſelves into a diſtin? 


Commonwealth. Thus when the Emperour Fo- 
vian was obliged by Treaty to give up the City 
- Nifibis to the Perſians, the Citizens deſired 
might have leave to defend their wi 
their own Swords (p). By ſuch Agreements 
therefore, the Prince indeed and Peopis loſe 
their Right to ſuch a Country, but the Congue- 
rour, if the People conſents to receive him and 

ſwear Allegiance to him, acquires a lamſul Au- 
thority and Power over them. As to that Opi 
nion, ſome are ſo fond of either with regard to 
every Kingdom, or perhaps only to ſome parti. 

cular ones, that whatever Goods are appropriated 
t, or as they ſay, incorporated in the Crown, 

can never be any way e/zenated, and that neither 
the longeſt Courſe of Years, or another's quiet 
and peaceable Poſſeſſion can ſecure —— 
an AQ of Reæſumption, at any time after, it is 

without diſpute falſe and groundleſs. And it is 


any Kingdom may have a Privilege to pillage 
and rifle others, and yet that what it bak once 


much more abſurd and ridiculous to aſſert, that 


X. From what hath been faid,. it is further 
evident, that a Prince cannot without his Peg. 
ples Content, make his Kingdom a Feif to ano. 
ther, or hold it upon Condition of * Forfeiture 
whenever the Feudal! Oath. is violated, or that 
if the Family be extinct, it ſhall devolve to the 
Prince it is held from. For if the Conditions be 
ſuch as theſe, the making the Kingdom Fenda- 
tory is only a conditional Alienation. And àgain 
on the other hand, the People may recal any 
Ae of Homage which the Prince hath remitted 
without their Conſent. And it further follows, 
chat a Prince cannot morigage any part of his 
Dominions, ſo that the Government of it, and 
natural Poſſeſſion, ſhall be tor ſo long retign'd 
to the Creditor, without the Conſent of his 
People, and the Part engaged by the Mortgage 
and much leſs it there be any Conditions ot * 
Torfeiture annex'd. The Reaſon of which is, 
nor only becauſe a final 1 is generally 
the Conſequence of Morig aging, but betides, be- 
cauſe the Pegple when they made choice of a 
Prince, choſe to be govern'd by him, and not 
by any body elſe. And becauſe it may juſtly be 

reſumed, that ſuch as are grown and are ſtri- 
y united into one People, can never be willi 
to be broken and canton d into little Part: — 

Druiſions. Frith rer 
Kl. And it is alſo further evident, that the 
Prince hath no Power, without Conſent of 
his People, to alienate thoſe Goods, the Revenues 
of which are delign'd either to ſupport the pub- 
lic Expences, or to maintain the 
Greataeſs and Dignity of his Court. For in 
thoſe Goods the Prince is allow'd only the U/c 
and. Produce of them, which can never -amount 
to a right of Alienation, And tho perffaps he may 
think himſelf wel enough provided for, for his own 
Lite, yet it ſhould be conſidered that there will 
be other Princes to ſucceed him, who are all to 
be maintain d agreeably to the Dignity of crown'd 
Heads. But however, we are to diſtinguiſh 
caretully between the Goods themſelves or the 
Public Patrimom, and the Profits or Produce of 
them. The ſirſt the Prince hath no Power to 
alienate, the other he hath free Li to dif- 

| pole of, as he pleaſeth. Thus where the Right 

of what the Sea or Rivers caſt up and join to 
the Land, is the Public Patrimony, or belongs to 
the Crown, the Prince cannot wake away, or 
rransjer that Right, to any one elſe, but I can 
ſee nothing that can _ him, not to diſpoſe 
of what is thrown up by the Tide or the Stre 
as he thinks fit; becauſe rhzs is the Prada at 
that Right. So the Right of Confiſcation may 
be a public Patrimonial Settlement, and the con- 
fiſcatedGoods be the Pruduce of that Settlement. The 
is appropriated to the Commonwealth, the 
ſecond belongs to the Prince : But after all, a 
Prince that hath Power when Reaſons of State 


laid hold of, can never afterwards be recover'd ire it, to levy new Sub/edies upon the Sub- 
from it again. dear as he pleaſeth; may when the Neceſſities 
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Of the Righe of War. 


S* every particular Man that lives in a Li: 
JI berty of Nature, hath the ſame natural 
Right, that States and Commonwealths have 


to defend himſelf againſt |, unjuſt. Violence, 


and ro ſupport and aſſert his Rights by 
Force, when others injure him in, or endeavour 
to deprive him of them, it will, I think, be the 
beſt Method to enquire firſt, -what there is that 
is common both to the Wars of particular Men, 
and Commonwealths; and then ſecondly, hat 
hath 'been appropriated to the latter, either by 
the Cuſtoms of Nations, or their own Na- 


II. Firſt therefore, nothing is more agreeable 


to the Law of Nature, than that no Man ſhould 
offer unjuſt Violence, or Injuty to another; and 
on the other hand, than that we - ſhould ſhow 
Kindneſs and Humanity to one another, and be 


rticularly careful in the Obſervation of our 


Agreements and Compacts. And when Men 


duely attend to and obey theſe Laws, they may 


be ſaid to enjoy Peace, which is a State moſt a 
_ Exceable to human Nature, tends moſt to pro- 
mote its Happineſs and Security, and indeed 
which the Law of Nature was given to Men 


further, f 


* . 


ture, as ſuch; ſince it ariſeth from a Principle, 


Men particularly enjoy above the Brutes; and 


War flows from ſuch as are common to them 
both. Brures indeed by Inſtinct of Nature, will 


9.45 * 5 * 2 
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incipally to eſtabliſh and preſerve (2). --Nay 
| Fa 5 Peder 18 a State proper to Human Na- 


7 v4 - nt3 5, , Peine G SF ; ; 
endeavour to defend and preſerve:themſelves as 
well as they can, by their own Force: But Man 
alone underſtands the Nature and Conſtitution 
of Peace. For it is he only, that can voluntarily 
undertake, or forbear the Performance of any 
Action, which may bring Good or Harm upon 
anothgy Perſon, upon a Conſideration of certain 
Geier on, one fide, and certain Rights on 
anotifer.; all which 1 entirely upon the 
Le and Exerciſe of Reaſon. The Brutes in- 
deed perform the Service their Maſters are 


or 
Senſe of any Obligation, without doubt, lie as 


be ſuppoſed, that they do fo, 


| uſe they are 
ſenſible they are , obliged to it (). But not- 
withſtanding, it is very lawful, and may ſome 


times be. neceſſary for Man himſelf. to make 


ar ,, for = when I find, that another 
'd to do mne 


Perſon hath maliciouſly d 
or denieth me my Right. For in ſuch 


Caſes, the Care I have 
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_ have no Wars, Seditions, Robberies, Quarrels and Diſputes. 
pleas d Heaven indeed, that it ſhauld be otherwiſe, 


F 


purpoſe is that Paſſage of Quintilian Declam. * 
2 Sociableng 


none that can be of greater Uſe to 
than Mankind, if all the World could 
or an 


Principles in the Compoſition of every 


— 
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b e of my n Safety gi. 
eth me Powet to defend my ſelf, and aſſert my 8 
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Righe) what ways I think beſt, tho' it be with 
the hurt of the injurious Perſon; or 10 reco 


ng 
ver my Right by force, when I cannot obtain it by 


fair means (c). Beſides, Natare hath not only 


given us a quick Senſe of Injuries, that we 
might not ſufter our ſelves to be oppreſs'd and 
inſulted by others; but ſhe hath alſo armed us 
with Strength and Agility of Body, that we 
ſhould not be forced tamely to ſubmit to them; 
but then, when Nature permits War, Peace is 
the end ſhe intends we ſhould ſecure to our 
ſelves by it. For Peace is the price and reward 
of War; and when we are forced to fight, it is 
not becauſe we would make our Wars perpe- 
tual, but that we may enjoy a laſting Peace 
and Security for the future (d). But beſides, 
tho* the Perſon that doth me Harm, doth imme- 
diately, as far as he is concern'd, give me 
Power to make War upon him, yet I ought to 
conlider what Good or Evil I may probably 
bring upon my ſelf or others that did me no# 
Injury by it. For Injuries which do nor entirely 
rob me of my Quiet and Safety, ought not to 
provoke me to revenge them with a War, when 
either the Inconveniencies I ſhall bring upon 


my ſelf, and thoſe that belong to me by it, are 


like to be greater than the Advantages I can 
poſe; or when —_— am at preſent at 
with, muſt by my War ſuffer ſuch Evils 

as by the Laws of Humanity, on a quiet Sub- 
n to the Injuries offer d me, I ought to 
defend them from. And therefore, a Man is 
to be commended, that will not revenge 
an ry he hath ſuffer'd, when he ſees that a 
War will, in all Probability, produce greater 


Evils than it will good. 

HH. The Cauſes of juft Wer may be reduced 
to theſe three Heads; ff? ro defend our ſelves 
and Properties Nies othert tbat deſen to do as 
burn, either by affaxlting our Perſons, or inter. 
cepring or ruining our Fortunes, Secondly, ro 
ert our Rights, when others who are juſtly do- 
bliged, refuſe to pay them to ws. And laſfly, 70 
recover Satisfattion for Damages tor have injti- 
riouſiy "jr gs; and to force the Perſon that did 
ur the Injury to give us Caution for his good Be. 
hauviour for the future. And hence ariſeth the 
Diviſion of juſt Wars into the Offenffoe and De- 
fenſtur; the lutrer | take to be thoſe ſorts of 
War in which we endeavour to defend and 
keep what is our own ; the former are, when 
we extort our Rights that are denied, attempt 


ih FI —_ \ 


to recover what hath been unjofily taken from 
us, and require Caxtion for the future. Some 
times indeed the Party that firft begun the War; 
may have the Credit of being on the Pefenfroe. 
For Inftance, ſuppoſe one be alarmd and ha- 
raſs'd with frequent and ſudden Incurfions, the 
Enemy retiring when any Body appears to op- 
poſe him; or if a Man be aſſured that an Ene. 
my hath form'd a Detign againſt him, and he 
diſableth him for the Attempt, while he is ma- 


king his Preparations for the Invaſion (e). 


IV. But in the general, the Cauſes of every 
War, and eſpecially the Ofenſive ought * 
evident, and without any mixture of Doubt and 
Uncertainty. For it is very uſual in theſe Caſes 
for Doubts to ariſe, either perhaps out of Tgno- 
rance of the Matter of Fat ; when it is not 
abſolutely certain, whether it was done or not, 
or with what Intention it was done, or elſe from 
a flight and obſcure Compariſon of ſtrict Juſtice 
with the Laws of love and Charity, or it may 
be from a'miſtaken Computation, of the propor- 
tion of the Utilities, which it is probable, will 
be Effects of undertaking or forbearing the War, 
In theſe caſes therefore, as no obſcure Pretenſi- 
ons ought to be made uſe of, ſo neither ſhould we 
immediately ſeek our redreſs by Arms, but we 
ought to endeavour, and that theſe three ways 
eſpecially to ＋ the differences before they 
break out into a War; firſt by Conference between 
the Purtirs, or their Agents; ſecondly, by 
ral to Arbiters, or in the laſt place by Lot 55 

ut how evident ſoever the cauſes of War ma 
be, a prudent Man before he draws his Swo 
ought to confider what Grbrizs ſaith, 7. 2. c. 24. 
and to think further, that it is great folly in par- 
ticulat Men, as well as Commonwealths, not to 
accept of an Accommodation or hear of Recon: - 
3 my 1 are V on both 

es; but when they have ſufficiently puniſb- 
ed and mortified Remy hr — f break 
off, without giving any body the trouble of part- 


2 (2). 

. The «njuft Cay? of War are recounted 
Grotias J. 2. c. 22. Some of which are mant 
teftly unlawful ; others have ſome Colour, tho 
it be but weak and faint. Under the fr 
Rank we may reduce Avarice, and the extrava- 
gant defires of encreaſing our Wealth, as alſo 
Ambition, and the Hopes of enlarging our Rule 
and Dominion of making eur 1 great, and 
purchaſing a falſe Fame and Glory, by the Op- 
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G Din Cretenſic 1. 2. Max. Thins. Difſert. 14. u good Man never begins a War but when he is forced to it, but a 


bad Men makes it 


Choice. Vid. becler in Grob. I. 1. ci 3. 8 l. 


(4d) Ariſtot. Nicom. |. 10. c. 6. We make War that we may live in Peace. There is no Body that deſires, or makes 


for War, purely for the ſake of the War it ſeli. For a Man muſt be of en inhuman Temper 
mies of his Friends barely for the Satisfaction of the Quarrel. Tacit. Hiſt. 4. There is no Body | | fakir 
, which he truſts to the Deciſion of a War, And therefore it is a very ill che- 


Arms, that had not rather obtain that 
rater of ſome which Silius Italicus deſcribes, l. 3. 
vitam ſine * ommis in Armis, 
f is boſs damnatum vivere pact. X 
0 e in. va 


P 
„ve Thraces agunt. * 


Ce) Vocrtes ort. ad Philip. | 


Vid. Orot. l. 2. C. 23 · 6 7:41. 


that will make Ene; 
lo forward in taking 


They think Life pleaſant when in Arms employY 
But dull and worthleſs if in ace enjoy dd. > | 


preſſion 
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efron of others. Avarice is a 
anch is uſually conceal'd and diente with 
t Care, becauſe it is 1 17 to carry with 
it a baſe and ſordid Spirit: But Ambition is ge- 
nerally entertain'd in the World under the 
Name of Gallantry and Fortitude; and it is 
commonly thought Greatneſs and Bravery of 
Mind, to graſp aiter and fight for what belongs 
to other Men. But yet Princes, as Philiſcus 
told Alexander. tho they are never ſo ambitious 
| of Glory, ſhould not think it any, to be remem- 
rd as Famites and Peſtilences are, the Plagues 
Mankind, but as the greateſt Bleſſings, as 
eace and Happineſs. For tho' God often makes 
uſe of War to purge the World (þ), yer tor 
Princes to make War without any other deſign 
than that, is the greateſt Impiety. And yet the 
Jeus thought that they were allowed, when their 
Sanbedrin declared War, tho without any other 
Reaſon than barely for the Greatneſs and Glory 
of their Nation, to invade their Neighbours, 
and if they could, make an abſolute Conqueſt 
of them (7). Under the latter Claſs we — 
rank the Fears which ariſe from the Streng: 
and Power of our Neighbours , and -when we 
thin, as the Poet ſaith, don't want will 
to do what they have Power (. But this fin- 
gle Sufpicion is nor ſufficient to make our Cauſe 
of War jzft, unleſs we have very good Moral 
. -Certainty, that they have form'd any Deſign 
. againſt us. For an uncertain Jealouſie of Dan- 
ber may be reaſon enough to perſwade me to 
de circumſpect, and fortie my ſelf as Well as 
I can, but can never give me a Right to Arik 
the firſt Stroak, tho? it be only with an Intent 
that another ſhould give me real Caut ion, a8 
they call it, that he will attempt nothing againſt 
me (J. For as long as my Neighbour doth me 
mo Injury, and I do not apparently take him in 
any Freparation for ſuch a Deſign; (for ſome- 
times an intended Injury, and that is but begun, 
may as juſtly be puniſhed with a War as one 
that is finiſhed) I ought to preſume, he will 
al ways. continue in the ſame mind; bur 
-cially, if Thave his Word and Faith to aflu 
me of his Sincerity ; and it would be extream 


-unjaft in me, to force him to give me Real Cau- 


tion: Becauſe thus he muſt be in a much worſe 
Condition than 


e of War, 


CY 
. 


— Power of qur Neighbours 


Perſon, which I think iv 


har the Caxſe of the Mar is juf, the Growth 
| Power of aut Neighbours. may very well 
deſerve an immediate Conliderazion and 
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; egard 
in any Debate about War, fince Experience hath 


often proved it to be true, that Mens deſires of 


being great, encteaſe in prop 
Strength and Power (n): A 

Men to be ſuſpicious, and to be affraid of be- 
ing oppreſs d, whenever they apprehend that 


there is an over Balance of Power in their 


»Neighbours; for it is eaſie to imagine, that 
© ſuch as have too great a ſhare of | 
© will find Reaſons when they pleaſe to make 


War upon the weaker ; tho they do nothing 


to deſerve it. But as for any Lili, to pre- 
tend the ſame Right from thence, to what be- 
longeth to others, as a Neceſſity may give us; is 
unpardonably impudent; cho' it is no more than 
what the Atheniaus in Thucidides, ſaid for them- 
1 * wow No my is ſo much a hor to 
mju as to neglect an opportunity of poſ- 
< ſefling himſelf ot what he can get by — 
«* barely becauſe it is unjuſt, Eſpecially, ſince 
nothing can be more oppoſite to the public In- 


tereſt of Mankind, than to admit the introdu- 
cing of ſuch a Right, that will give me leave 


on to their 
it is natural for 


Strength; © 


to take away any ching by force trom another 


my ſelf. For I muſt expect, that others will 
uſe me with the ſame Liberty, that I take with 
them. And as to the ather Pretences for War, 


which Grotiur mentioneth in the ſame Place; 


they may be anſwered the ſame way. My Loi 


Baton, in his Advoncement of Loew, gies | 


Ax u 0 


this for a ſufficrent to make 


the Americans (u), which I muſt co „1 


cannot agree with him in: Thar they be look -d 
upon as People proſcribed by che Law of Na- 


ture, becauſe they had a barbarous Cuſtom 
Jol ſacrificing Men, and fed upon Man's Fleſh. 
For it ought to be diſtinctly conſidered, 


cauſe they made Man's Fleſh their common Food? 
Or becauſe they us d to eat the Bod ies of thoſe of 
their on Religion? Or becauſe they devoured 


be a 


2 * 
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| ifb) As in Euripides, Helena, — — — me 


(i) Seldenns de I. N. & G. l. 6. c. 3-8 12. 
Gellius 1. 7. c. 


ill his Enemy or to fall himſelf ; but the Life of Man is not 
| might not ſuffer them our ſelves. | 
in fin. Bacon Eſſays c. 19. Seneca 


do others Injuries firſt, that we 
(m) Vid. Comberland. de Leg. Nat. C. 2. $ 15. 
aunores urget Ocdip, 


of Sons. 5 
U of or wo pt of 1 Conditions of Combat, either to | 
. 0 a 2 ' F 
Ami tr the Lf da mot ond ya ch Hind nd ves Lan, high ade. 


Stat ingens arbor atg; umbra gravi ſjlvas 
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Quarrel. 


A A lofty Tree that ſtands which with its Shade 


Oppreficth all the under - wo. . 


it. h Herades . de . - Neighbouro "Nations. are. ncner concer/#ot the, Mi ic ; whic | f one | 

— age, — ani Quarrels ; the weaker have no feaſonbecauſe 5 e 4 

of gaining ® Saperjority þ1.t, and the lrongeſl,of gnechoting gn A 
n 


another from their own. 


being enſlaved, they that are equal in Strength, think 


eafier Conqueſt, Polybius I. 1. C. 83. 4 Man ſhould never truſt another with.ſ 
reach when he is to — with bm about any. Rigiit that is conſeſſedly 
he. is made too. great. 


- 


Friead, yet it i to be cauti 
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Appiatius Alexand. Lybic. 


be an Advantage to 


ther a Chriſtian. Prince might invade hoſe E. : 
dians, as People proſcribed by Nature, only be- 


ers and Foreigners? And then again, it muſt 
vrhether chaſe: Strangers came as Ene. 

my ſelf, being forced himſelf to mies, and Robbers? Orlas innocent Gueſts and 

-tely barely upon my Faith; ſuppoſing indeed, Travellers, or forc'd by Strefs of Weathet? For this 
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Chap. VI. 


— 


aſt caſe only, and none of the others, can give 


any Right of War againſt them, and this to 
thoſe only Abels Subjects have been uſed with 
b them. 1.4 —_— N 
VI. Tho' it be Ale common to all ſorts of 
War, that the particular Nature, and as I may 
call it Genizs of them, is Violence and Terrour, 
yet it is alfo lawful to make uſe of Srratagem 
and Fraud againſt any Enemy, provided there 
be no Treachery or Violation of Compact and 
Faith in it. For as Ageſilaus 12id, 10 break the 
Faith of Articles and Leagues is no eſs than a 
Contempt. of God; but to circumvent an Enemy, 
is very well conſiſtent with Juſtice, and is al- 
tended with ar much Glory as it it Succeſs (o). 
And the proper Senſe of that Saying of Cleandr:- 
das implies no more, When the Lyons Skin falls, 
it is neceſſary to put on the Foxes (Pp). 

VII. But the better to underſtand how far we 
may lawtully purſue our Revenge, and uſe Vio- 
lence againſt an Enemy, it will be neceſſary to 
obſerve, that there is a great deal of difference 


between thoſe Liberties which a State of Hoſti- 


lity, ſimply confider'd, gives us againſt an Ene. 
my, and thoſe which the Mer:ifuineſs and Gen. 
tleneſs of the Law ef Nature will ſuffer us to 


take. The Lam of Nature — us to a mu- 


tual Exerciſe of the Offices and Duties of Peace, 
and the Perſon that firſt violates them to my 
Prejudice, releaſes me as far as lies in his Pow- 
er, from paying any of thoſe Offices to him- 
ſelf: And in Conſequence, as long as he pro- 
feſſeth himſelf my Enemy, he gives me a Liber- 
ty to uſe Violence againſt him, in inſinitum, or 
as far as I pleaſe. Eſpecially fince I am not al- 
low'd this Liberty, but neceſſarily obliged to 
confine my Violence within certain Bounds, and 
in no caſe to proceed to Extremities, the — 
End of War, whether Offenſive or Defenſive, 
can never be obtain d. And therefore every o- 
pen, blic War, ſeems to have ſomething in it 
ike /ucb a ſort of a Compact, Try your Strength 
and | will try mine. And this holds, not only 
where my y reſolves to carry things to the 


higheſt againſt me, but alſo tho he deſigns to 


deſtroy me, without going to the Extremities. 
For he hath no more Right to give me a ſlight 
Wound, than one that may prove mortal. And 
therefore, it is not only ſo far lawful for me to 


. uſe Violence againſt my Enemy, till I have re- 


ulſed the danger he threatned me with, or till 
| tave recovered, or forced from him what he 
either unjuſtly deprived - me of; or refuſed to 
y me; but I may carry it further, and oblige 
im to give me Caution for the future. Which 
if he ſuffers to be forced from him, he ſullici- 
ently diſcovers, that he ſtill entertains ſome ma- 


Pg 


only 
Effects of a Right of War, are not properly Pu- 


gave Or 
— in the Fight at Lepanto, ſhould be 
well uſed at Rome, he turned himſelf to Mabo- 


licious Deſigns againſt me, and that one time 
or other, he may put them in Execution. Nei- 
ther indeed is it always unjuſt, to return a grea. 


ter Evil for a leſs. Some, tis true, object, that 
Retribution ought to be made in a due Propor- 


tion, but this o2giut to be applied only to Curt: 
of Fudicature, uhu Puniſhments are inflicted 
by Superioars. The Evi/s that are the 


niſhments, becauſe rhey are not inflicted by a 
Superiour as ſuch, nor have any direct Tenden- 
cy to the Reformation of che injurious Perſon, 


or of any others, but. only to defend or regain 


the Security of my Rights and Property. In 
purſuance of which end, it is law ful for me to 
make uſe of ſuch means as I think will beſt 
prevail againſt ſuch a Perſon, who by his in- 
Jurious Treatment of me, hath put me our of a 


Capacity of doing him any Injury, till ſuch time 


as it ſhall be agreed between us, to forbear all 
Hoſtilities for the future. But now the Law of 
Humanity will have us conſider not only what 
an Exemy may ſuffer without Injury, but what 
is proper for a mercitul and a generous Conqueror 


to inflict. ' And therefore we ought to be parti- 


cularly careful, thar as far as it is poſſible, and 


our own neceſſary Defence and future Security 
will permit us, to proportion the Evils we in- 


flict upon an Enemy, according to the Meaſures 


and Moderation obſerved by Civil Courts in pu- 
niſhing Criminals and Offenders againſt the Laws. 
Upon this Moderation Grotiur is very large, I. 3. 
c. T1, &c. ad 16. And the three Rules he = 


ſcribes, I. 3. c. 1. H 2, 3, 4. will give us a c 

View of the Liberties of an Enemy. But be- 
tides, the Uncertainties and Turns of Fortune, 
that may happen in a War, ought to perſwade 


us to be very temperate in the Uſe of thoſe Li- 


berties, for fear an Alteration in Affairs, ſhould 


make our own Weapons recoil upon us, and re- 


turn upon our ſelves the ſame Uſage we gave 
others ( 2 Thus when Columna; in Gratianut, 
rs that the Turks which were taken 


met and ſaid, Learn to be. merciful of us, you 
that are generally ſo cruel and barbarous to the 
Chriſtian Capt iuet; to which the Turk replied, 
But however it is pard onable in us, becauſe we 


never knew before, what it was to be made 


Priſoners, and be left to the Mercy of an Ene- 
my. , The Izrks underſtood how to take others 
Captives, but had no thoughts of being made 
ſuch themſelves. How they are to be dealt 
with, that ſupply the Enemy with what they 
want, may be ſeen in the Auth: I mentioned 
before, I. 3. C. I. 8 5. &c. 17. „ e e oe 
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VIII. I come now to conſider the Enquiries 
that may be made with regard to the Wars that 
are raiſed by Commonwealths and the Governours 
of them. And here it muſt at firſt be obſerved, that 
the right of Warwhich always attends the fate of 

Nature, is taken away from private Men in 
Commonwealths, and that therefore in a civil 
State, the Subjects are not to puniſh thoſe that 
injure then with their own Swords, and as they 
pleaſe, or to endeavour to recover their Rights, 
when denied them by their own ſtrength, bur 
muſt apply themſelves to the Magiſtrates in 
ſuch Caſcs, whoſe Duty ir is to take care their 
Wrongs be redreſs'd, ſatisfaction be made for 
Damages ſuſtain'd, Caution be given for the 
turure, and that every Man be maintain'd in his 
own juſt rights (7). For tho* ſometimes in 
ſome Caſes, private Subjefs are allowed liberty 
to defend cheimſelves with their own ſtrength, 
yet ſuch a /1berty cannot properly be called a igt 
of War, for a right ro make War, -implies a 
4 power to begin it at my own diſcretion, to con. 
tinue it as long as | pleaſe, and to put an end 
to it by Compat with the Enemy. But Sub- 
jects are never permitted to defend themſelves 
y their own force, except in dangers that are un- 
avoidable, and then no longer than till they have 
overcome them. And as no private Subject hath 4 
rigbi of War, ſo neither is it neceſſary that Peace 
ſhould be made by any compact of the Sub- 
of the Sovereign hath 


es, when the — 
ſufficiently ſettled it before. Nay tho' the pri- 
vate Subjects be very well reconciled to one a- 
nother, yet when all is over, the Magiſtrate 2 c 
if he pleaſeth puniſh the Injury, that firſt 
ve occaſion to the Quarrel. But it may indeed 
imes happen that any private Subject may 
aſſume the ſame rigbt of Defence, which he 
would have had in a ftate of Nature, for the 
purpoſe, if he happen d to come into any place 
which belongeth to no Commonwealth, but con · 
tinues in its primitive liberty of Nature. But 
then in this Caſe it muſt be conſidered, whether 
the Perſon be aſſaulted by a fellow Subject or 
a Stranger. For if we ſuppoſe the firſt, he 
ought to apply his force to reſiſt only the pre- 
ſent danger; but the further puniſhment of the 
injury mult be refer'd to their common Sove- 
reign, except 3 it appeareth that the 
Perſon who makes the aſſault, intends to return 
no more into his own Country, and hath left 
nothing behind him that can make ſatisfaltion 
for the injury ; but if a Man be aſſaulted in any 
ſuch place 
if he can prevail againſt him, to put him to the 
laſt extremities. | But he may alſo lay an Aon 
againſt him in the Commonwealth he is a Sub- 
2 and there demands Satisfation and Pun. 


nt, ind make uſe of the —— -d 
uſtice 


his own Commonwealth, and then i 


denied him, the Commonwealth hath a rigbt to | 
of whatever branch of publick Buſineſs 


demand Satisfaction for its Subjekt, in a way 


2 


wealth z every good 


concern'd in them, juſt Excmies, in o 


by a Forreigner, he hath the liberty gi 


War. And therefore if a Man be ſet upon in 
the openSeas,he need not give himſelf the trouble 
to ſummon all his torce, but only juſt ſo much 
as will repel the danger, becauſe when his Ene- 
my cometh back eo his own- Country again, he 
may enter an Aon againſt him there. * * if 
the Subjects deſpiſe, and defie the Authority of 
the Magiſtrate, or the Magiſtrate himſelf open- 
ly retule to adminiſter Juſtice, a Man muſt 
defend himſelf at Diſcretion, eſpecially if he goes 
out of the Dominions of the Commonwealth. 
Bur if the Magiſtrate excuſe himſelf by the 
misfortune of the Times or State of the Com · 
monwealth, and defireth me either to defer the 
proſecution of my Cauſe to ſome other time, or 
to pardon the unhappineſs of the Common- 
5 ubject ſhould acquieſce 
in, and be ſatisſied with the Anſwer. "0 
IX. War is commonly diſtinguiſhed into 
Solemn, and leſs Solemn. In — it is ne- 
ceſſary the War ſhould be directed, and carri- 
ed on by the ſupream Authority on both ſides, 
and that it ſhould be duly proclaim d. The 
leſs ſolemn Wars are ſuch, as either are not pub- 
lickly declared, or elſe are levied by, or againſt 
private Subjects. The #-/t looks like an Incur- 


ſion or depredation of Robbers ; the ſecond 


ſuppoſeth that one fide or other is in a Rebellion, 
or at leaſt in ſuch a courſe of Life, as can at no 
time make the Var juſt. And thus ciui ! Wars 
are a Species of the /eſs Solemn, when the Com · 
monwealth is ſo divided that it doth not ap- 
pear on which fide the Sovereign is engaged. 
And here it is obſervable, with regard . 
Wars, that Authors uſually call the People and 
their Generals, or theit Governoars that are 
in oppoſition to 
Robbers . and Pyrates (g). Thus Cicero ſaith 
(t), A juſt Enemy is one that hath a Common - 
wealth, Courts of Juſtice, and publick Trea- 
* ſure under his Command; beſides alſo, the 
* conſent and agreement of his People and Pow- 
er, when occaſion ofters ir ſelf to make Peace 
* or enter into League; tho a Commonwealth 
mutt not preſently be 1ook'd upon to be only a 
confluence of Robbers, when it hath been pub- 
lickly guilty of ſome; unjuſt things. Neither 
on the other hand, can a congreſs of Robbers aſ- 
_ 2 3 the Honour * Common- 
wealth, tho* per there may be ſome a - 
ance of; Juſtice — them 5 1 870 
XN. And here, upon what Orot ius aſſerts, J 1. 
c. 3. 4. A Queſtion is moved, whether a M.. 
ſtrate pr ſo called, as ſuch, hath N | 
to make War; which I think muſt be denied. 
For ſince War is a buſineſs of that Nature, as may 
involve the whole Commonwealth in danger, to 
give the Magiſtrate as ſuch a power to declare, 
and . determine a War by his own Authority, 
is the ſame thing with giving him the Sovereign 
Power (w). It muſt be allowded Nel - | 
{ 3 
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(r Vid. I. 176. D. de reg. jur 
, & Coelicolis. (J) Vid. l. 2. 18. D. de ub. 
( Vid. Grm. I. 3. c. 3. $2. 


juris. I. 11. $ fin. J. 12. J. 13. D. quod metus cauſud. 
if. I. 19. 5 2-4, 21, 


(w) Vid. I. 3. D. ad L. Julian } 
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reigs entruſts with the Magiſtrate, he muſt be. 
ſuppoſed to give him all the power neceſſary to 
the due diſcharge of his Duty in it. And there 
fore it is a Maxin of the Reman Law, That 
every Magiſtrate that hath Juriſdiftion as 
fſuch, hath a mixt Authority, which mixt Au- 
© thority is defin'd by a moderate power to 
<« puniſh obſtinate Offenders. as far as is neceſſa- 
<* ry-to- ſupport his Juriſdiction, and a due Ad- 
© miniſtration of Juſtice. But when a Magiſtrate 
who is entruſted with Z«r:/d:1o7, uſeth force 
only to reduce a few diſobedient Subjects; it is 
not to be ſuppoſed that he is making War; for 
a coercive Power over Subjects is not a right of 
War ; and War ſeems to lie entirely between 
Equals, or at leaſt thoſe that pretend themſelves 
tõ be ſuch. But if the number of the Malecon- 
rents or diſaffected, grow ſo conſiderable, as to 
make it to he fear'd, that an attempt to ſup- 
preſs them would endanger the ſafety of the 
Commonwealth, and the common Qficers of 
Fuftice are too weak to reduce them, the Ma- 
giſtrate ought to expect the Reſolutions of his 
Sovereign, to direct him in his Proceedings in 
the Mitter. And therefore Grotius is under a 
miſtake when he ſaith, / 1. c 3. G4. hat if 
e conſider the th ing without Relation to the 
civil Laws, every Magiſtrate as he ought to 
protect the People under his charge, ſo if he 
be oppoſed by force in the exerciſe of his 
% Authority, he hatha right to make War; for 
the Defence and Protection of the PR pro- 
perly belongs to the Sovereign. And a Magiſtrate 
that is entruſted with Jurſiſdiction, is only ſo 
far to defend them, as he is obliged to guard 
the Poor and weak by Juſtice againſt the oppreſ- 
ſions of the Rich and Great. To which end 
there is no neceſſity he ſhould have a 7:gbt of 
making /r. By the way it may be obſerved, 
that tho? the Slaughter of about three thou- 
ſind Men, at the command of Maſet, upon 
the Idolatry of the golden Calf, may with more 
propriety be call'd à Puniſhment than a War; 
yet the deſtruction of the Benjamites (x), /ooks 
more like a rout in War than Puniſhment, tho? 
Eraſmus is of a different opinion (y). And here 
ir will not be improper to add ſomething in 
general, of the power of the military Ma- 
2 or of Generals and Leaders, to whoſe 
ndut the War is entruſted by their Sovereign. 
A General therefore that is ſent to take the 
Feld: with an u>/imited power, may uſe what 
Meaſures he thinks fit, either to diſquiet and 
offend his Enemy, or defend himſelf, but as 
he is not empowered to levy any new War, fo 
neither when War is begun , can he make Peace 
without the Authority of his Sovereign. But 


tthey that areconfined by limited Commiſſions have, 


tis plain, no further power than thoſe give them. 
However, ſo much Power every General whe- 
ther his Commiſſion be an/imited or not, ma 

juſtly aſſume ro uſe what Methods he thinks belt 
to defend himſelfagainſt the Ene my, when they 


have advanced too far, to give them an oppor: 
tunity of making an honoutable Retreat. And 
in ſuch à cale as this, only what Tully ſaich 
ought to be allowed (g . That in Affairs of 
* ſuch unexpected and ſtreightning Circumſtan. 
ces, à Man thould not think of ſtaying for 
the Inſtructions of the Senate, but be a Se- 
gate to himſelf, and do what he thinks will 
* be beſt for the advantage of the Common- 
wealth. But a Defence indeed, doth not con- 
fiſt only in a brave Reſiſtance, or in repelling or 
avoiding the Enemies Attaguc; but alſo in make- 
ing an 4ſa/t upon him, and returning the ſame 
Game hack. And therefore for example , an 
Admiral at Sea, who is by his orders to be only 
on the defenſive, may yet notwithſtanding ſuch 
a Confinement, upon Provocation ſufficient, break 
in upon the Enemies Fleet, and fink and burn as 
many of their Ships as he can; all that he is for- 
bidden is to challenge the Enemy firſt, when they 
don't think of fighting ; and thus a General at 
Land, tho” his Inſtructions be not to engage the 
Enemy, may yet if he be attaqued in his 4 7 75 
ments, not only repulſe them that would force 
his Camp but make a Sally, and give them 
battel; and if he be ſer upon in his March, 
and finds he cannot make a ſafe , and an ho- 
nourable retreat, he may juſtly venture a Fight. 
And therefore a.Governour of a Province or 
Town, eſpecially if he hath any number of 
Souldiers under his Command, cught to make 
the beſt Reſiſtance he can, when he is invaded 
by an Enemy, without expecting Inſtruttions 
from his Sovereign; but he is not ro carry a 
War into a Forreign. Country, except he hath 
an expreſs Commiſſion to do it. An inferiour 
Commander that is left in truſt with a Body of 
Souldiers for the defence of a Town or Fort, is 
obliged to do the utmolt he poſſibly can for its 
ſecurity z and indeed, to hold out ſo long in 
detence of it, till he ſees the place muſt inevi- 
tably be carried by Storm, and his Forces be all 
cut off to no purpoſe. From what hath been 
faid, we may {age of the Action of Pinarius, 
mentton'd in Livy, J. 24. c. 37. His orders were 
to defend the Caſtle of Erna, and to deliver 
up the Keys of it to hem of the Ton, would 
ha ve forfeited his Head; and therefore whe! 
he ſaw that both himſelf and his Souldlers mu 
neceſſarily have been left to the mercy of the 
Enemy, and be put all to rhe Sword, unleſs 
prevented it by ſuppreſſing the Inſurrection that 
was forming in the Town againſt him; he did 
nothing beyond what the Powers he had would 
allow him, in putting the faithleſs Citizens to 
death, except perhaps it was in carrying his Se- 
verity too far without any neceſſity, after he 
knew the danger was over. Neither did Pinarius 
raiſe a new War, for the publick War was at 


that time carried on in Sicily, againſt the Cartha- 


gimans and their Allies, with whom they of 
Erna endeavoured to joyn. But whether-par- 
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Arms may be turn'd againſt them that aſſiſted 
the Enemy with Succours and Supplies, is more 
than a General hath power to determine (a). 
Bur if a Governour of a Province, at a great 
diſtance from the Metropolis of the Empire, be 
impowered to make War or Peace with hisNeigh- 
bours ; the Wars he undertakes muſt be look'd 
upon to be Solemn ; becauſe he that gives ano- 
ther power to do a thing, mult be ſuppoſed to 
be the Author of what he doth in virtue of that 
power. But if a Governor that hath no ſuch 
power make War upon another, without Autho- 
rity from his Sovereign, it is left to the Sove- 


_ reign, whether he will own the Action of his 


Miniſter or not. If he owns it, the War muſt 
be look'd upon to be ſolemn; and this Ratifi- 
cation doth as it were reflect back an Authori- 
ty upon the War, ſo that the whole Common- 
wealth is obliged by it. But if the Sovereign 
diſown the Action of his Governour, the War 
muſt be look'd upon to be a ſort of Robbery , 
and if the Governoxr be given up or puniſh'd 


at home, and Satzsfation be made for the Dama-. 


get ſuſtain'd, the Commonwealth is not engaged 
in, or obliged by the War. And this was the 
reaſon why the Roman Ambaſſadour demanded of 
the Carthaginians, whether Anmbal laid Siege 
to Saguntum, by his own or the publick Autho. 
rity (). To which the Carthaginians rightly 
anſwered, That the Queſtion firſt to be de- 
« termined was, whether the Seige of Sqgun- 
* tum was Contrary to any Articles of the 
League, between them and the Romans; that 
c before this was decided, the Romans had no 
* reaſon to enquire, whether a Subject of Car- 
thage did any thing by his own or publick Au- 
thority (c). FA | 
Kl. It may be further enquired, whether a 
Prefect or Governour, that hath no general, or 
particular Commiſſion to. warrant him, can 
Juſtly make War upon a Forreign State or Prince, 
only upon a preſumption, or becauſe he believes 
his Sovereign will approve his Action, which 
in my opinion muſt be denied. For it is not 
ſufficient to know whar it is probable his Sove- 
reien would approve, if he were conſulted in 
ſuch a pat ticular poſture of affairs, but it ſhould 
rather be conſidered what it is probable he 
would defire ſhould be done without his advice, 


when the matter will bear time, and the point 


is nice and difficult, if a Law is to be made 
upon it, or where he muſt determine univerſally 
of all ſuch Caſes; and then no doubt it wi 

appear that ir would be provided, that no Mi- 
aller ſhould undertake any Action in which the 
Commonwealth is nearly concern d; (ſuch as a 


Var is, aud Toe the Ofenſive, which is the 


proper Subject of the preſent Enguiry, and which 


will generally well enough admit of delays) 
without the advice of his Sovereign. And 
therefore though ir ſhould happen that the So. 
vereign ſhould at the ſame time think a Var 
with a certain Enemy neceſſary, yer to be ſure 
he cannot be pleaſed to fee his Miniſter go be- 
yond the Bounds of his duty. Thus Cambyſes 
pur his Servants to death that fav'd Creſw's 
ite, tho at the ſame time he was well enough 
pleaſed that they had ſpared him (e). 
XII. But now, as thoſe that live in a liber 
of Nature, cannot juſtly be puniſhed with War; 
unleſs the Injuries rhey themſelves do to others 
deſerve it: So how it comes to paſs, that in a 
civil State, the guilt of the injuries, and the Cauſe 
that gives birth to War, d iffuſe themſelves from 
the Perſons that were immediate Authors of 
them over the whole Commonwealth, will be 
matter of further enquiry. This therefore is cer. 
tain, that noCommunity whether civii or otherwiſe, 
is obliged by any action of the particular Men 
bers, without ſome culpable A# or Omiſffon of its 
own. For how ſeverely ſoever the Commonwealth 
may threaten, the Subjects are ſtill left to their 
natural liberty, to do otherwiſe if they pleaſe; 
{ſo that the Commonwealth can no way be re- 
ſponfible for the Actions of the particular Sub- 
jeas (F). But among the ſeveral ways, the Go. 
vernours of Commonwealths are involv'd. in 
Wars, from the Injuries committed by their 
Subjects; theſe two I think will moſt deſerve 
our Confideration, viz.) (% Sufferance, and Re- 
ception. As to the matter of Sufferance, it is 
manifeſt, that a Perſon that knoweth the Com · 
miſſion of a Crime, and hath 72 to hinder 
it, without apparent danger of greater Evil 
doing it, and is obliged to do it, muſt be fi 
poſed to be guilty of a Crime himſelf, For'ir 
is neceſſary the knowledge of the Fact ſhould be 
attended with power to hinder it; one of theſe 
ſeparately, not being ſufficient to communicate 
any ſhare in the guilt (g And the Gouer- 
nours of Commonwealths are preſumed to know 
what their Subjects openly and frequently com- 
mit, and their 12 to hinder it, is 3 
ſuppoſed, unleſs the want of it be manifeſt 
proved. * The guilt of a Crime before it ha 
been judicially try'd, remains upon them that 
committed it, but after Sentence is paſſed up · 
* on it, they are the Criminals that negle& to 
put the Law in Execution (50). The cafe of 
Reception , and how far the Commonwealttt 
gives reaſon for a War againſt it ſelf, by recei- 
ving and defending Perſons that have injured o- 
thers, may be ſeen at large in Grotius, l. 2. c. 21. 


93.4, 576. | oY 
| XII. The fame Author al ſo. J. 3. c. 2. gives 
us a full account of the natute of | Repriſals, 


— 


1. 21. c. 18. 


(c) Vid. Xenoph. rer. Grec. I. 5. where the Juſtice of the Action of Phebidas in ſeizing C An 
e) Heradot. Thalia. Vid. Senec. de ira 1.3. c. 16. concerning the Action of Piſo Propretor of Sicily. Liv. I. 44. c. 10. 
9 Grot. I. 2. c. 21. 5 2. and the Examples he there produceth out 
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which are violent Execution, made u the 
Perſons..or Goods of the Subjects of 2 Forreign 


Commonwealth,chat refuſeth to adminiſter Juſtice. 
In defence of the Equity of which I further 
add, that as it is a natural conſequence of the 
Combination of Men into civil ies, that the 
injuries one Member ſuffers from a Forreigner, 
ſeem to affect the whole Commonwealth, ſo it 
doth not appear to be unjuſt, that every parti- 
cular Subject ſhould be obliged to aſſiſt the dil- 
charge of rhe publick Debrs. Since whatever 
they pay upon that account, muſt be refunded 
to them by the Commonwealth, Bur if it ſhould 
be any Mans misfortune to be a looſer by the 
Peblick, he muſt look upon it to be one of thoſe 
Inconveniencies, that are almoſt unavoidable in 
a civil State, and confider that theſe are very 
tollerable Evils, in compariſon of thoſe, which 
he muft have felt in a wild /iberty of Na- 
ture. 

XIV. It is manifeſt that we often make War, 
not only upon our own Accounts, but alſo for 
others. But to anſwer for the juſtice of it, it will 
be neceſſary firſt, that the Party who is ae 
ſhould have juſt Reaſons for War; and ſecond- 
Ys that that Party that afiſts, ſhould be under 

ome particular Ties, and Obligations to 
him that is principally concern d in the War, 
becauſe otherwiſe it would be very unjuſt, to 


aſſiſt one Man againſt another, ſince as they are 


Men, they both equally deſerve our Favour (i). 
They therefore, whom we not only may, but 
are obliged to defend, are firſt of all our own 
Subjects. And that not only becauſe they are 
as it were 2 of the Government, but be- 
cauſe the end, Men at firſt propoſed to them- 
ſelves by throwing up their natural liberty, and 
ſubmitting voluntarily to a civil State, was the 
enjoyment of ſuch a Defence. Thus the Cam- 
pamians thought that by giving up themſelves, 
and all that they had to the Romans, they laid 
a neceſſity upon them, to arm in their Protecti- 
on (A). Tho' in this Inſtance we may obſerve, 
that fince the Campanians had exaſperated the 
Samnites, and raiſed an unjuſt War againſt them 
before, the Romans could not juſtly reſolve to 
defend them, notwithſtandi 
themſelves to be their Subj | 
made Satisfaction for the'damages, and defray'd 
the expences of the War. But in defence of 
uy particular Subject, the Government can then 
only juſtly make War, when it will be no 

inconvenience, or diſadvantage to the * 
the Majority of the other Subjects, 
Government is obliged to have a greater concern 
for the whole than for a Part, and the greater 
the Part is, the nearer ira hes to the whole 
O. The next to our Subjetts whom we are 


es 


becauſe the 


obliged to aſſiſt, are thoſe A/7ies that have made 
this particular, an Article of Leagut with us. 
Bur then all A7lzes are to give place ro our own 
Subjects, when both cannot be aſſiſted, and that 
without any breach of the Leggue. For no Com- 
monwealth can be more obliged to a Forrejgn 
State, than to its own Subjects. And therefore 
in every promiſe of Aid and Aſſſtance, the 
Commonwealth makes this Lim ation, is im- 


plied, as far as it is conſiſtent with the Obligati. 


ons that are owing to the Subject. And there- . 
fore it is very abſurd to place any confidence in 
a League, which it is not the intereſt of our A]. 
ly to obſerve. But as we ought not to under- 
take any raſh or wajuſt War, 1o neither can we 
be obliged by any League to aſſiſt an Al, that 
engages only in ſuch, Tis true this holds chiefly 
in ende Wars, but it may alſo bear ſome- 
times in the defenſive. For if my confederate is 
ſenſible, that he is much weaker than his Enemy, 
and that his own Forces, and all I can 4 
him with, will not make him a March for him; 
and yet is obſtinately bent to hazard himſelf, 
tho it be to his certain ruin, when he may 
treat upon tollerably good Terms ; I ſhould 
be a mad Man tojoyn my ſelf with him, in 
ſo extravagant and wy wg an attempt. And 
thus far what Grotius faith in the place above 
mention'd is very true, That we are not ob- 
* liged to ſend Aſſiſtance, when there is no hopes 
* of ſucceſs, for Society is form'd for good and 
not evil. But then it would be to no purpoſe 
to make Leagues, if we were to run no hazard, 
or ſuſtain no loſſes in the defence of an 44%. 
Next to dur Allies are our Friends, or thoſe we 
have N our ſelves to, by particular Ties 
of kindeſs and reſpect. To thele, tho we have 
not promiſed by expreſs Article of Treaty, to 
ſend fuch a certain determinate Aid or ſup- 
plies, yet the nature of Friendſbip it ſelf, ſup- 
poſeth an interchange, and union of Faith, and 
that one Fr:end muſt beconcern'd for the others 
ſafety; as far as the ſtricter Obt7gations. he is un- 
der will ſuffer him, and that his concern ought 
to be much ſtronger, than that which is due from 
one Man to another, by the 8 Afinity and 
blick Re/arzons of Mankind. Tho' ſome- 
times thoſe alone, may be ſufficient Motives to 
us, to undertake the defence of a Perſon, that 
is manifeſtly injured and abuſed; efpecially fince 
it may may eaſily be made our own Intereſt to 
do it; and fince nothing can tend more to pro- 
mote the publick good, than to puniſh tho 
that take a pleaſure in diſquieting and injuring 
others. And therefore Solon when he was ask- 
ed, how there might be fewer injuries commit- 
ted in the World, anſwered, if they. that were 
not injured, would be as much concerned as they 
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The Gladiators generguſly engage, 
Nor Malice, nor Revenge created the Fight, 
But rival Bravery, and equal Might. uk za: 
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that were (m). t then we are not to imagine 
that every Nan, chr ſuch as oe” is a {os 
of Nature, hath a Ant to cortect, and ountſh 
-with 2 War, any Perlon that hach done another 
an injury, barely upon prerence, that the com- 
mon good requires, thar ſuch as opeanls the in- 

nocent, ought not to eſcape Puniſhment ; and 
that what toucheth one, ought to affect all. 


For fince the Party we ſuppoſe to be unjuſtly 


invaded, is not deprived of the liberty of uſing 
equal force, to repel his Enemy, whom he ne- 
ver injur'd, the conſequence then will be, that 
inſtead of one War, the World muſt ſufter che 
miſeries of two. Belides, it is contrary to the 
natural Equa/ity of Mankind, for a Man to 
force himſelf upon the World, for a Judge, and 
a Decider of Controverſies. Not to ſay what 
dangerous Abuſes this might be . perverted to, 
and that any Man might make War upon any 
Man upon ſuch a Je The wrong there- 
fore another Man ſuffers, is not reaſon ſufficient 


to enge me in his ls 
particularly to his Aſſiſtance, ſo that whatever 
Þndertake to do, is not to be charg'd upon me, 
but upon the Perſon that defires my help. But 
whether it be lawful to take Arms, in defence of 
the * of a Forreign pr a. 
ow the Invaſions and Oppreſfons of their 
vvereign , is a Queſtion ; for the Solution of 
which | refer you to the Opinion of Grotius, l. 
2. c. 25. 8. The ſafeſt Anſwer that can be 
given to it, ſeems to me to be this, that we can. 
not lawfully undertake to defend the Subjects 
of a Forrei?n Commonwealth in any other caſe, 
than when they themſelves may lawfully take 
Arms tore 0 the inſupportable Tyranny and 
'Cruelries of their Governours. . 
XV. Of the Declaration neceſſary to a ſolemn 
War, Grotius largely informs us, J. 3. c. 3. 
XVI. The fame Author, I. 3. c. 4, Cc. gives 
us a long account of ſeveral Nations that ne- 
ver ſer any bounds to themſelves in thoſe Li- 
berties, which I faid before the Law of Nature 
allows againſt Enemies. But here ir muſt be 
obſerved, that tho Generals uſually give Laws 


to their Souldiers, preſcribing how far they are 


to uſe Hoſtilities againſt the Enemy, and pun- 
iſh'the violation of them upon the Offenders ; 
et this is not becauſe they ſuppoſe the Ene 
njured, bur becauſe it is neceſſary the Genera 
Commands ſhould not bediſobey'd, and that Mi- 
litary Diſcipline ſhould be ſtrictly obſerv'd : ſp 
tho” a Perſon that in a /alemnWar hath behaved 
himſelf with greater cruelty and outrage, than 
the Law of Nature will permit, d after- 


uarrel, unleſs he calls me 


piith, whanox ers are guilty of abroad; but ai 
uſe there to have bee a fir * 


ent of Natigns, that one ſhauld not. 
udgement upon the Wars another engages: in. 
ror why ſhould ons that is at a diſtands ſtum 
the diſpute, and no A/ley to either of the Pan 
ties engaged, give himielf the trouble ot make 
ing anothers quarrel his own : Reſides, that 6. 
ven in a juſt War, it is very difficult to know 
what are the juſt meaſures of ſelfdeſenct; in 
what method to exact Satisfaction tor Dams 
es, and what ways to take Caution for the 

uture. So that in ſhort, it is better to leave 
theſe things to the Conſciences of the Parties en 
gaged in the War, than to hazard the giving fer 
rence upon an Affair, the condemning of which 
may be of dangerous conſequence to our ſelves 
eſpecially fince the Parties at War themſelves, 
by a tacit ſort of Compal, agreed either to en 
creale or mitigate the fury of the War as they 


Gout: root 5 
XVII. How far in 2 it is uſual to 
extend the liberties of War, upon the Perſons 
of the Enemy; we may fee at large in the 
lame dutbor, l. 3. c. 4. Ai 0 
XVIII. in che next place, it is iculary 
enquired, whether it be lawful to kill an 


my by Afafnes. And here Grotiugg l. 3. c. 
4. Q 18. thinks, that there ought to be a diſtincti- 
on between ſuch as violate their Faith, 
ee „or tacitiy given, ſuch as are 
Souldiers, Subjects, Vaſſals, Refugees; and ſuch a8 
were never bound by their Faith, to employ the 
latter as Aſſaſfnes, is what no Law forbids (a), 
But to make uſe of ſuch who muſt by the A 
be guilty of Falſbood and Treaſon, is what the 
more ciuiliged part of the World always look d 


Th to be the greateſt Infamy and 


ho* againſt Rebe/s, or a Captain of Pirates, or 
High. way men, the moſt religious Princes, never 
ſcruple to propoſe even rewards to any perſon, 
that can kill or apprehend. them, and no body 
blames the Conduct, or thinks it hard meaſure; 
becauſe they are thought common Enemies, — 
lie under the publick Odium. And we may an- 


{wer that other general Qyeſtion almoſt the ſame 


way, Whether it be lawful to uſe any: Mans 
ſervice promiſcuouſiy in War, where we muſt di- 
ſtinguiſh between ſuch as berray, or revolt from 
their Maſters, and offer themſelves voluntary, 
and ſuch as ſuffer: themſelves to be corruptad 
in their Faith, hy the force af Rewards and 
Promiſes. According to the common ice 
of the World, we may lawfully employ the 
former; but as Grotius thinks, J. 3. c. 1. 4.241, 22. 


wards happen to be accuſed for it in any third“ not the latter (o) ; tho I think it may very 


Commonwealth unconcern d in the War; it would 
be a very uncommon way of proceeding, if he 


be puniſhed as ſuch. And that becauſe it is 
not only no buſineſs of ours toconcern our ſelves 


8 
2 


well bear a diſpute. For ſu the — 


1 engage.in be t; I have a right to diveſt my 
ſhould be taken for a Ran or a Ravager, and Enem ; 


y of all his Forces and Succours, to make 
him as bare as, and to give him all the diſtur- 
bance, and do him all the damage I can, which 


_— 8 * 
9 


(m) Diog Laerts Salon. Quintilian, Inft. Orat. J. 4. c. 1: 'tis natural for us to pity the diſtreſſed. Euripides Suppl. 


And States diſtreſs'd their Neighbours aid implone, | 
Y Mora Utopia. I. 2. 4 O Vid. Quimil. Decl. 333. 
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234 Of the Laws of 


Nature and of Nations, \\ Cap VI, 
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are the thi 


aim'd at, in ſolliciting his 
Subjects toa defection. And I do not ſee any 


ient reaſon, why I may not purſue that 
end, by tempring my Enemies Subjects with the 
hopes of Rewards, as well as any other way : 
eſpecially fince it is on all hands allowed, that 
an Enemies Subjects may be frighted by falſe 
threats and ſhows of fear, to ſurrender them- 
ſelves, and conſequently to deſert their Maſter 
which ſort of Deſertion is not wholly excuſable; 
and by the Laws Military, they that ſuffer them- 
ſelves to be impoſed upon in that manner, are as 
liable to capital Puniſnment, as they that are 
perſidious and diſſoyal; for Cowardice and Cre- 
dulity are as inconſiſtent with the duty of a 
Souldier, as Faithleſneſs and Treachery. And 
further, tho force is the moſt lawful, and the 
braveſt way of attacking an Enemy, yet thisdoth 
not make it unlawful, to have recourſe to 
fraud; and tho* theſe De/erters I ſpeak of, are 
certainly criminal themſelves, yet there is no 
reaſon, why the Party that ſollicited them to 
a Deſertion, ſhould bear any ſhare in the guilt 
of it; becauſe I don't ſee any manner of obli- 
gation, why I ſhould abridge my ſelf of the 
iberty of making uſe of the eaſieſt Methods to 
obtain my right, only becauſe by doing ſo, I 
may give them occaſion to be guilty of Sin, who 
have already by the Injuries they have done me, 
broken off all Communication of Right with me. 
And why may I not win thoſe with my Morey, 
whom 1 might otherwiſe conquer with wy 
Sword. Eſpecially ſince after all the Propoſiti 


ons and Sollicitations I can make to them, it is. 
ſtill left to their own choice, whether they will 


look upon me for an Enemy, or buy my favour 
by entring into my ſervice z but in time of Peace 
there ate theſe two Vans why I ought not to 
importune another Mans Servant or Subject 
unjuſtly to deſert from his Maſſer, and come 
over to me; Firft,- becauſe I have then no law- 
ful power to intercept any thing that belongs to 
another; and Secondly, becauſe I cannot juſtly 
puniſh, or do any harm to him, tho he ſhould 
refuſe ro deſert, and make me his Maſter. Both 
- which are manifeſtly allowed me in the caſe be 
fore us. As therefore the Propriety my Enemy 
hath, to what he calls his own, is no manner o 
reaſon to me, why I may not take it from him; 
ſo the right he hath, over his Subjects, is fo far 
infignificant with me, as I am under no obligati- 
ons to be in the leaſt concern'd, that he ſhould 
always inviolably enjoy it. And therefore the 
objettion that is uſually made againſt this Opini- 
on, that a Man cannot incite another to do a 


thing, which-he muſt ſin in doing, or that, bar 


Maggs guilty of fin himſelf, who ſupplies ano- 
ther with a (auſe or Occa/ion of fin, ſeems to 
me, to hold only between ſuch as are not Enemies. 
For an Enemy in reſpett to me is in ſuch a State, 
that as long as I am in-purſuir of my right, and 
in ArmSagainſt him, I have no reaſon to trouble 
my ſelf Whether he takes from thence, an occa- 


ion to ſin or not. And therefore tho” perhaps 
my promiſes, or my Money may be really the 
inducement to another to be falſe and deſert, yer 
in reaſon, the crime of falſeneſs and PerfidiouCl. 
— _ be charged upon me as my own, be- 
cauſe for the preſent, the Srate of Wer hath 
entirely broken off all com nercæ and commu: - 
nication of right, between him and me ; and he 
himſelf, as far as in him lay, gave me an unlimi- 
ted infinite Power, and Liberty againſt himſelf. 
And fince it is not in the leaſt unlawful ro put 
an Enemy to the Sword, when the ſtate and 
ſture of War requires it; I do not ſee why 

it ſhould be thought Criminal, to offer him a 
Bait, that may poſſibly tempt him into fin. For 
it is evidently a weak Argument, which ſome 
oduce to the contrary, that Faith ought to be 
ept by Enemies; and therefore an Enemies 
Subjects are not to be ſeduced roa deſertion. But 
after all, a Man ſhould be cautious, that he don't 
ſet an example to others, that one time or other 
may be of dangerous conſequence to himſelf. 
And without diſpute, ir is an evidence of gn- 
common greatneſs, and generofity of Spitit, 
when a Man hath it in his power, and yet re- 
fuſeth to make uſe of ſo eaſy a way of Acgui. 
ſition. Beſides, that It is certainly true (p), 
that a Man that accepts the ſervice 6, 4 Tray- 

fi 


7 tor, tho? upon the heat of his ſucceſs; he ma 

© think himſelf obliged by him; yet afterwards 
© when he reflects upon the action, he will be. 
gin to ſuſpect, and then to fear, and ſo to hate 
© the Traytor, tho he loved the 4 becauſe 
* he knows he hath had already ſufficient expe-. 
* rience of the infincerity of his Faith (9g). 
XIX. How far the /iberties of War may be 
extended over an Enemies Goods, and the things 
we call Sacred, we are infotm'd by Grot tus, 1.3. 


Gol £51 750 | 
kx. The Laws of Nuure and Conſcience in 

a juſt War, allow a Man to make ſuch Acgui- 
fitzons our of what his Enemy poſitefieth, as will 
either reſtore him what was due to him, or an 
Equivalent to it, and all that the refuſal of the 
Race of which gave birth to the War; and 

e/ides, to ſatisſie himſelf for the charge he was 
at, in recovering his right by force; and if 


f there be any thing elſe, which he thinks it neceſ- 


ſary to ſecure further to himſelf, and take by 
way of caution from the — And there- 

fore if a Man inſults and dppreſſeth his Neigb- 

bours, upon the confidence he repoſeth in his 
Riches, when he happeneth to be overpowered ; 
it is but juſt he ſhould be deprived of all his 
{ſuperfluous Wealth, that for the future he may 
learn to be of a more modeſt and peaceable tem- 
per. But by the practice of the World, a Man 
makes himſelf abſolure, and perpetual Maſter 
and Proprietor of every thing he rakes from 
his Enemy, in a ſolemn War, tho* much exceed- 


ing the preten/ions the Wer begun upon, Vid. 


Grot. J. 3. c. 6, 1. 2. where he allo ſhoweth, 
where both Moveables and Immoveadles, are ſup- 
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(2) Proc, Hiſt, Goth, bk © 
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poſed to be taken. Where it muſt he obſerv d, 
ee to Acguiſtiont of War, is of 
force only againſt any hir diſſatereſted Party. 
But 8 the Conguerour a right of Propriety, 
that will hold good - againſt the conquer d, there 
muſt of neceſſity be a Paciſcution, and ggree- 
ment between both the Parties; otherwiſe the 
right is ſuppoſed to continue {till in the old Pro. 
prieſor, and whenever he is ſtrong enough, he 
may guſtly {truggle to recover it. 

XXI. It is alſo diſputed, to whom the Acqui 
Atint of a ſolemn War belong, whether to the 
whole body of the People, or to any particular 

erſons among the People, or to them that made 
the firft Seiſure; which controverſie I think 
may thus in ſhort be concluded. It is certain 
that the right of Var is lodg'd in the So- 
vereign, under which right is comprized, that 
other of Arming the Subjects, of leading, or ſend- 
ing them abroad upon Expedrtions, as alſo a 
rigbt to . Money upon them, and other 
neceſſaries for the War. But fince Wars are un- 
dertaken, either to recover the Rights or Dues 
of the N Subject, which the Enemy wil 
fully refuſeth to pay, or elſe upon ſome pub. 
Ik Cauſe, which concerns the whole Common- 
wealth; it eaſily -appeareth, that in the ft 
Caſe, the principal thing to be taken care of 
is, that the Perſons upon whoſe Wrongs the War 
began, may be reſtored to their Rights. And the 
Over-plus in this inſtance, and in Wars that be- 
On from a more publicꝶ Cauſe; all that is ac. 
en is firſt acquired to the Sovereign, as him that 

ives Authority to the War , whatever hands it 
Eſt fell into, whether the Mercenary Souldiers, 
or Subje#s that are obliged to Military ſervice 

pon: Summons, without receiving any pay (r). 
But becauſe a War lies heavy upon the Subjets, 
whether they are only zaxed to ſupport it, or 
are. obliged to ſerve. in it themſelves, it is no 
more than a good Prince, and one that hath a 
love for his dubjects would yield to, that the 
Subjects ſhould be allowed in return to make 
ſome ad vantage to themſelves by the War, which 
may be done, either by. aſſigning to them a cer- 
tain pay from the Public, when they go out 
upon any Expedition (i), or by ſharing the Booty a- 
mong them, or by giving every one leave to keep 
the Plunder he gets himſelf, (as the cuſtom was a. 
mong tlie Greeks when they proclaim'd War, to 
declare at the ſame time, that every Man ſhould 
have free plunder (t), or elſe by giving the 
Booty to the Publick, in order to eaſe the Sub- 
jeQts of the burthen of the Taxes for the future. 
The mercenary Souldiers- have no right ro any 
thing but their Pay; what is given them above 
that, is matter of bounty, or perhaps a reward 
for their good Service, or an encouragement 
to their Valour, /id. Grat. l. 3. c. 6. & $. Cc. where 
he is very large upon this Subject. But upon 
his diſtinction of 4s of Hoſtility into puvblick, 


upon the occaſion of the Publick War We ia 
obſerve, that it may be very juſtly te 10 
whether every thing that is taken M. ar'b 
private Hoftilities, and by the boldneſs of 3A 


vate Subjecle, that have no Commiſſion to war. 


rant them, belongeth to them that take it. 
For this is alſo a part of the rigbt of War, to 
appoint what Perſons are to act in a bo/ti/e man- 
ner againſt the Enemy, and how far. And in 
conſequence, no private Perſon hath power to 
make any Devaſtarions in an Enemies Country, 
or to carry off any Spo:/ or under, without 
permiſſion from his Sovereign. And the Sore» 
reign is to determine how far private Men, 
when they are permitced, are to uſe that /be 
of Plunder, and whether they are to be ſole Pro- 
prietors in the Booty, or only to ſhare a part in 
it. So that all that a private Adventurer in 
War can pretend a right to, is no more than 
what his Sovereign will pleaſe to allow him. 
For to be a Souldier, and to act offenſively 
in a boſtile manner, a Man muſt be commiffion'd 
by publick Authority. And therefore Cato us'd 
to ſay, that no Man bad any right to fight an Enc- 
my that was not a Souldier (u). by 
XXII. As to the acqui/ition of things Incorpo- 
real, we muſt particularly obſerve, that they. 
are never * but with the Subject the 
inhere in. The Subjects they inhere in, are ei- 
ther in Perſons or in Ibings. Thus to ioſtance, 
in thing, there are often certain peculiar Rig his 
inherent, in certain Lands, Rivers, Ports, Towns, 
and Countries, or rather the Perſons that ate the. 
Proprietors of thoſe things, are inveſted with 
certain Right, over other Perſons and Things, 
Bur here it muſt be conſidered, whether this 
Right be annexed to this particular Thing, by 4 
perſonal Compact, or by a Real, or Whether the 


Perſon that fitſt united this ieh to the thing, a. 


greed by 2 that that right ſhould con- 
tinue in the Proprietor of the thing, whoever 
be might happen to be, or by what Title ſoæver 
he came to the poſſeſſion of itz or whether he in 
tended that the right ſhould be no longer valled, 

than certain Perſons ſhould poſſeſs the thing by 

a certain Title. If the right be annex d 10 the 

thing in this /atte» Method, it is maniteſt, that 
it is not every one that poſſeſſeth himſelf ot 
the thing by any Title whatever, at Random, 
that hath power. to exerciſe that right; but it 
muſt be conlidered, whether that right ought to, 


follow a Title of an acquiſition of War by its firſt 


Inſtitution. But thoſe 77ghrs which are 1mmediate- - 


Hand in themſelves applied, and annex'd to Per- 
ſont, telate either to other Perſons or Things. The 
rights which are annex d to Perſons, over other 


Perſons, ſince they are not obtaind, but with 
the conſent of the Perſons themſelves (and 
Man pro. 


this conſent doth not reſpect any 
miſcuouſly, but only ſome certain Man) can. 
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not be ſuppoſed to be acquired with the Per/ons, 
ho prays; the-Perſons they were annex d to, 
and lodg'd in, may fall into their Enemies pow- 
er. Thus for inſtance, tho* a Prince happen to 
be made a Priſoner ot War, his Enemies have 
not therefore acquired his Kingdom with him. 
And- the taking an Husband, or a Father, doth 
not give an Enemy power over the e or 
Children, When indeed an Enemy hath taken 
the 'Wife and Huzband together, he hath a right 
over the Captive Wife, but not becauſe he took 
the Husband with her, but ſolely becauſe he 
hath made her his Priſoner ; neither would he 
have had more or leſs Power or Right, whe- 
ther he had taken her Hushand at the ſame time 
or not. Neither doth the Conquerour acquire 
any big uy Power over the captive Wife, but 
barely ſuch a Right as is uſually acquired over 
Captives (w). As to the rights that relate to 
things, we mult diſtinguiſh, whether the Per- 
ſon be Member of a Commonwealth, or live 
out of Civil Government, in a State of nature. 
It he liverh in a State of nature, the Enemy 
that taketh the Perſon, is ſuppoſed to have tak- 
en all the things with him, or at leaſt to have 
poſſeſs d himſelf of power to take them, becauſe 
there is no body to reſiſt him, or that hath any 
right to hinder him from ſeiſing upon all he 
had. But in Commonwealths, the thing is not 
loſt with the Perſon, but the right of it de- 
volves to other Perſons of the fame Common- 
wealth, or upon default of theſe to the Publick. 
And therefore if a Subject of any Common- 
wealth be taken by an Enemy, his Goods that 
were not taken with him, are not acquir'd 1422 
Conguerour, but fall to him that would have 
been his Heir at Law, if he had died a natu- 


ral Death. But if the Enemy hath taken the 


Goods with his Perſon, that the things taken are 
prize of War, is Title enough, to juſtifie his Pro- 
ricty in them, and it is perfectly needleſs for 
im to derive that Propriety from the Perſon of 
the laſt Poſſeſſor, whom rook with them. 
And ſo the thing is the ſame, as far as concerns 
the right of the Conguerour, to the things he 
hath taken, whether he take the Proprietor 
with them or nor. | 
XXIII. The Queſtion that was once moved in 
the great Council of Greece, may ſerve to il- 
luſtrate what hath been ſaid, which Qurzt:lian 
(x) faith, was occaſiond thus. When A/exan- 
der the Great took and deſtroyed the City of 
Thebes, he found an Inſtrument, in which it ap- 
pear'd, that the Thebanc had lent the Theſe! 
ans an hundred Talents. Alexander, becauſe 
the Theſſa/ians were in his ſervice, freely gave 
them up the Inſtrument. The Thebans that 
were afterwards reſtored by Caſſander, demand- 
ed the Debt. The reaſons the Thybars brought 
to juſtifie their demand, we have in the fame 
place (x), in Qwintilian To which the The/- 
falians raight have anſwered. Firſt, that 
what” was taken away by a juſt force, cannot 
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be demanded again. That by thy Cuſtom of 
Nations, the Haſtilities committed in a ſoleun 
War, are look d upon to he 74%, and in.,conſe- 
quence, the former Proprietor can have no Pre- 
tenſion left to any thing that was taken from 
him, after a Peace is c{tai;liſhed. Secondly, that 
a right of War is an availed Jule, when a, thing 
comes to be diſputed in the Crvil Court. For 
alter a War is ended, if any Controver/ie ariſe a- 
bout any thing I bave taken in the War, tis e. 
enough to plead that I have a Tie to ir, as 
prize of War. Thirdly, that what is taken in 2 
Jeff War, may very jultly be retain'd in Peace, 
eſpecially after the Articles of Peace are ſetled 
and agreed upon on both ſides. For then, eve- 
ry thing is ſuppoſed to be left entirely to the 
Pofleffour, which he is not exprelly obliged to 
reſtore by the dticles of Treaty. Fourthly, 
thole rights which ate proper/y, and u/timately 
founded in the hi themſelves, may be acqur- 
red with the Perſon that is made a Cie; 
ſuppoſing the Captive giveth his conſent to 
transſcr them to me, which conſent T have pow- 
er to force him to, by thre:ming him with 
ſome greater Evil. Wheretore as I can make 
over an Aion of Debt to another Man, and the 
eflect will be, that the Dehror muſt be obliged 
to pay his Debt ro him, as much as he was be- 


fore to me; ſo if a Captive conſent to make o- 


yer his Adlion to me, what the Debror owed 
before to my Captive, is now become due to me. 
And thus Alexander might, if he pleas'd, have 
made himſelf the Creditor, in the inſtance be · 
fore us, tho he had left the Theban Common- 
wealth ſtanding, only by forcing them to rran/. 
fer their right to the Debt to him. And indeed, 
he muſt be ſuppoſed ro have made himflf/uch, 
ſince he made himſelt ab/o/ure Maſter of Thebes, 
without any exception to any thing. And there» 
tore had a right, either go demand the Debt of 
the Theſſalians, or to forgive it them, Nay, he 
might immediately have forced the Thebans to 
remit the Debt. And therefore when Alexun- 
der gave up the Inſtrument of the Debt, to the 
Thefſahans, it is not to be ſuppoſed, that he did 
it for fear the City of Thebes, which he had 
then laid in Ruins, might ſometime or other! af- 
terwards demand the Deut of them, but to 
give them aſſurance, that he himſelf would never 
require any thing of them upon that account. 
Fitthly, it is abolutely falſe, that as long as 
there is any one Subject of a Commonwealth 
left alive, that he mult be ſuppoſed to be the 
Creditor of the whole Debt, and conſequently, 
that he hath the ſame vigbt the Common- 
wealth had to demand its Debrs. For thoſe 
particular Perſons that out live the utter diſſolu- 
tion of the Body of the Commonwealth, can 
have no manner of Pretence to aſſume to them- 
ſelves the right of the Commonwealth, fince it 
is not to be ſuppoſed that they any longer con- 
ſtitute ir. And it is manifeſt that A/rxander ro- 
rally diffolv'd and extirpared the Ihen Com - 
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monwealth, ſo that they that eſcaped the ge- 
neral Deſtruction, could not be look d upon to 
be a People. And they that afterwards reeſta- 
bliſh'd the Commonwea/th of Thebes, were mani 
feſtly a new People: And tho? perhaps the 
Ancient Thebans might have had certain pecu- 
tar Rights, yet thele new Comers could not 

retend to aſſume the fame to themſelves, 

arely from the ** they liv d in, unleſs they 
obtaind them all anew, which was not done 
with relation to the Theſſalian Debt. Sixthly, 
the Theſalians did not take any unjaſt Methods 
to-obefin the Inſtrument, but received it from 
one that voluntarily offer'd it to them, and that 
had Thebes, and all that belong to it at his mer- 
cy, purely with an intent to pardon them the 


XXIV. How conquered Nations are brouglit 
under Dominion; we may ſee in Grotius, 


J. 3. c. 8. | 1 

KXV . I ſhall now briefly enquire how things 
loft in War, return to the antient Proprietors 
and Maſters. <And herein my Opinion, nothing 
can be more agreeable to natural Equity, than 
when that ſuch as have been made Priſoners of 
War, when they find means to eſcape out of 
their Enemies reach, and are under no Obliga- 
tions of Faith to them, and return to their own 
Country ; ſhould not only recover their former 
Quality and State in the Commonwealth, but 
be alſo reſtored to all their Rights, their Goods 
and Fortunes. But with reſpett to hinge, whe- 
ther they be Moveables or Immoveables, if while 
the War continues, they are retaken from the 
Enemy , either by our ſelves, by our Sub- 
jecks, ot our Souldiers ; it is juſt and reaſon- 
able, if we can / plainly diſtinguiſh them, that 
they ſhould be reſtor d to the Antient Proprie- 
tors. For fince the Commonwealth is engaged 
to defend and ſecure the Subjects, as far as it 
is poſſible, in their Goods and Properties there 
muſt, it is evident, be the fame Obligations up- 
on the Publick, to take care that what is taken 
from them be reſtored. And it is no Exception, 
that the Goods were recovered by the Souldiers;for 
Souldiers are only the Hands of the Common- 


=O Vid. L. Sam. 30. 22. Oc. Wliad. V. 


liberty as ever. 
a Part of any Nation. But if a Part of a People 
be recovered by the People, they were for ſome 


win with their Swords, 


wealth, and what 


they acguire to the Commonwealth, and are 


not t6; make their own private Purchaſe: And 
fince it would be Opprelſinn and 1e in the 
Commonwealth, to recover thoſe Goods, only 
for it ſelf, which the private Swbjetts Loft in the 
War; there can be no way left but to return them 
to the Ancient Proprietors (y). Thus in Homer, 
tis faid that the Booty was divided among 
them, that had loſt to the Enemy before. How 
the Raman Laws provided in ſuch Caſes, and 
eſpecially with rd to the Po liminium, is 
with much exaffneſs explain'd by Grotizs, l. 


„ 
XXVII. A whole Nation, when it hath either 
by its own ſtrength, or by the affiſtance of Friends 
and Allies, ſhaken off an Enemies Yoak ; with- 
out doubt recovereth its Liberty, and ancient 
State. And if any part of what they were be- 
fore poſſeſſed of, remains ſtill in the Enemies 
Hands; they have juſt Prerenſions to attempt 
to recover it, as long as a War is kept on foot; 
and a Peace is not concluded. But if a Third 
Commonwealth, reſcue a Vation by a War, that 
was —_— and enflaved. by Enemies, in 
its own Name, and for its own advantage;the Na- 
tion only changeth its Maſter, but is as far from 
nd we may ſay the ſame of 


2 divided, or torn on, ms 809 
t in incorporute with and re- 
— © the Plice and Rights had before. 
Tho' perhaps indeed, with an Alley it may be 
agreed, that he may keep what he won from 
the Enemy, tho? it before belonged to us. Thus 
Demetrius, in Fuſtin, when he'loſt his King- 
dom, choſe. rather to yield it to Philip, than 
leave it to the Romans (z). But tho a Part 
of a People aſſert their own Liberty, and ſup- - 
preſs their Enemies by their own _—_ 
my muſt return of Courſe to their ancient Body, 
and muſt not pretend to ered a ſeparate Com- 
monwealth by themſelues; when the old Com- 
monwealth . hath not quitted its Right to them, 
as a Part of its Body. 


14 their Ares ; 
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s, which preſuppoſe a State of War. And 

are of two ſorts. - Firſt, ſuch as put an 

End to the State of War. Secondly, ſuch as 
do not put an end to it, but only in ſome Re- 
fie and confun 


I Shall now take a view of thoſe Publick n. 
th 


I 
Br ſe Compatts in the particular, I ſhall | 
Firſt enquire in general, into the Validity of queſtion,wherher it be a conclufroe 


e it. But before I con- 


C. Vl. 
Of Compatts that relate to War. 


| | ©: 44 08 
thoſe of the latter f.. 
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faith Grotius, in general, ought to be ob/erugd, 
. 3. c. 19. which indectl is truè of Cmpalls, that 
tend to Peace, but is I think Jyable to diſpute 
with Relation to ſuch as leave us in a State of 
War, without any deſign to remove it. For 
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Man underſtands what is done, and hath power 
to give his Conſent to it; therefore from his 
promiſe, another Perſon may derive a Right, and 
he himſelf may contract an Obligation to the 
other. For a State of War, as ſuch, hath no o- 
ther Meaſures of Attion but Force. The pro- 
| 6 uſe of Faith is to advance Peace. And there 
re it looks like an Abſurdity, ro employ our 
Faith, without any thoughts of reſtoring, cr pre 
ſerving Peace by it, and much more when we 
make uſe of it, to protradt and carry on a War 
rather than put an End to it. Beſides, when 
enter into Articles of Treaty, tis implied, that 
I defire the Perſon I treat with, ſhould believe 
me, and rely upon my Faith; but it is a ſort 
of a Contradiction, to require of him ſuch a 
.- Dependencz upon me; and at the ſame time 
profeſs, I reſolve to continue his Enemy; that is, 
to do him all rhe miſchiet every way I can. 
For a State of Hoſti/ity in its ſelf, gives a 
Man an unlimited Liberty, to take all the Ad- 
vantages he can againſt his Enemy. And it is a 


_ Contradiftion to my Actions, to make a Pro- 


teſtat ion, not to uſe the Liberty of an Enemy, 
as long as I perſiſt to continue in an abſolute 
State of War. And therefore what J ſaid be- 
fore, doth not extend to this Caſe ; that ſuch 
as enter into Compatt with one another, do by 
that very Att renounce all Except ions to one ano- 


thers Perſons, that may make them ſuſpect one 
another of being falſe to their Faith. For where 


both Parties do ſerivuſly renounce all ſuch Ex- 
ceptions, they already ceaſe to be Enemies. 
But where they openly profeſs, that they intend 
to continue Hoſtilzties ;, the matter of Fatt con- 
tuteth their Promiſes. And therefore a Man 
mult rather ſuppoſe that they only defign to 
impoſe upon, and enſnare one another, and by 
making one another heedleſs and ſecure, ro lay 
a Train for further miſchief. Thus when Nar. 
ſetas in Procopius ſent to ask Torilas, what Day 
he would ſet for the Barrel, the Anſwer was, 


after eight days I' meet you inthe Field. Up- 


on which, they that were ſent, returnd and 
told their Maſter what was agreed to. Bur 
he ſuſpeQing a Trick in it, put himſelf in a 
readineſs, ro give the Enemy Bartel the next 
day , and he proved not to be miſtaken, for the 
next Morning, before any word could be brought 
by the Sconta, Torilas was advanced, and march- 
ing towards him, with all the Body of his 
Army (a). But then, neither can the Perſon 
that happens to be ſurprized by ſuch a Cmpacł, 
claim any new Right againſt the Perſon that be- 
tray'd him by ir, becauſe 'the State of Hoſtility 


it ſelf, already gives him as much Liberty as 


he defires. If it be ſaid, that ſuch Compatts 
ſhould be obſerv'd, for tear tue Enemy when 
he finds himſelf deluded, ſhould be exaſpera- 
ted, and purſue the War with greater Rage and 
Reſolution. I anſwer, that this Objecion al- 
lows, that theſe Compact are to be meaſured b 

the 4% and advantage of them. And I confe 


it is true, that when the time or place for Bat- 
tel is agreed upon with the Enemy, it 6 a ſort 
of 1 10 be beforehand in either, becauſe 
the revenge of it generally recoils upon a cruel 
and faithleſs Enemy (b). We are not always 


obliged indeed to make uſe of the utmoſt Liber- 


ties of War; nay, it is often a Glory to ſpare 
an Enemy, when it is in our power to ruin and 
deſtroy him. But ſince War becometh lau ful 
upon this Account, namely, when it is neceſ. 
ſary we ſhould defend or aflert our own Rights, 
where they are not to be obtain'd by peaceable 
means, we ought to think that the. /horreſt way 
to the attainment of that End, is moſt agreea- 
ble to Nature. And therefore ſince by Compades, 
that tend only to moderate and gualiſie Hi 
ties; the way is only drawn out into a greater 
length ; *tis evident they muſt be contrary to 
ature (c). But however this be, this Hu- 
mour among others hath obtain'd in the polite 
part of the World, (perhaps out of a particular 
* Or" to Military Bravery,) that ſuch Com- 
patts ſhould be look'd upon to be valid, that 
were not intended to put an End to the State of 
War, but ouly to abate the heart of it, and give 
the Parties engaged, a Liberty to take breath. 
Of this ſort, are the Traces for a few Days, and 
ſometimes Hours, to bury the Slain, the Agree- 
ment to grant Paſſage through one. anothers 
Guards, and ſometimes that no Haſtilities ſhall 
be uſed in certain Places, upon certain Perſons 
and things, that there ſhall be a Ceſſation of 
Arms 3 a particular time, that certain Wea- 
pons and Inſtruments of War ſhall not be made 
uſe of; Thus Olearius relates (d), That the 
* Turks and Perfians made an Agreement, that 
the Merchant on both ſides, ſhould have the 
© free Exerciſe of Traffick and Commerce, and 
* Liberiy to paſs to and fro unmoleſted, be- 
* cauſe it was the Intereſt of them both to 
ſupport their Trade with one another. For in- 
deed, ſince Men in purſuit of their Ambition 
and Avarice, ſo often raiſe Quarrels in the 
World; it ſeemeth to be abſolutely neceſſary to 
the State of Human Affairs, to make War a 
fort of Trade and Profeſſion, and to form it into 
an Art; that thus at leaſt, the Injuries the in- 
nocent ſuffer may be leſs inſupportable, when the 
Liberties of the Sword, and the Miſeries natural 
to a State of War are more reftrain'd. Beſid 
the Reputation of being falſe and treacherous an 
of deluding others by Compadts, is generally of 
dangerous Conſequence to Perſons otten engaged 
in Wars ; and that Men of Prudence will hard- 
ly be impoſed upon more than once. But at- 
ter all, a wiſe Man can never lay any great 
{tre upon ſuch CompaZs,becauſe it he perſwades 
himſelt into a Security by them, he leaves him- 
ſelf open to the attempts of his Enemy. And 
therefore he ought to be cautious, how he a- 
grees to any /ach, without manifeſt ne- 
ceſſity, unleſs he is in a Capacity, upon 2- 
ny foul. Play, to give himſelf Satisfaction, or 
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hath other ſufficient” Caution to depend up- 


III. Among the other Compat?s, which do 
not put an End to the State of War, but only 


ſaſpend the Effets of it; we muſt rank Traces, 
which are Agreements io forbear all Hoſtilities 
for à part iculat time, the War ſtill continuing. 


Which Definition is explained by Grotiur, J. 3. 


c. 21. H 1. For Traces are ſometimes granted 
for ſeveral Years. But in that place, it may be 
ſaid in Excuſe, for Varro and Paulus, that they 


had regard only to ſuch Traces, as are uſually 
made, when the Armies on both fides are in the 
Field, and in Motion, which are generally li- 


mited to a few days, and not to thoſe that 


put à ſtop to all 1 and Preparations 
tor War; and for the time they laſt, are lir- 
tle ditferent from an abſolute Peace, particularly 
where any Clauſe is inſerted in the Truce,that 


' mentions any Conference to be formed in the 


mean time, towards the ſetling a full and en- 


tire Peace. But it muſt be obſerved, that tho 


the Truces of this latter ſort, do generally com- 
rehend all the Territories and Dominion of 
oth the Parties engaged in the War; yet it 
my be, and often is agreed, that the Truce ſhall 
be obſerved, only in certain particular places, 
and that the War may be carried on, as it was 
before in others. For Inſtance, thoſe Nations 
in Europe, that have Plantations in the Eaſt or 
Weft Indies, may make a Truce, that ſhall be 
of Force only in Europe, and continue the War 
all the while in the Indies. © 5 | 


IV. But it is a Queſtion whether" if the Peace 


be limited to any determinate time; for Inſtance; 
that ir ſhall continue for Troenty or Forty Nears, 
or the likeyit may be looked upon to be a Truce. 
In my Opinion, every Peace is in its own Na- 
ture eternal, that is, Mhen ever a Peace is 
concluded, both the Parties agree never to take 
up Arms again upon that Controver/ie, which 
firſt gave birth to the War, but that the diſpute 
ſhall be abſolutely ſlenced, or be referr d to 
the "Deciſion of Mediators, or be ſome other 
way amicably compoſed. And the Perpetuity 
of ſuch 'a Peace is not to be ſuppoſed to be in- 
terrupted, tho a freſh War ſhould afterwards 
break out between the ſame Parties, upon new 
Rea ſons, and % _ from the former. For 
it is not to be imagined, that a perpetual Peace 
-obliges us always tamely to ſubmit ro anothers 
Injuries, without oppoſing him or make. 
ing any Refiſtance. A 
Peace may be ſed, yet if the particular time be 
limited for its continuance, ſo that the Diſpute 
upon which the War began, is not entirely at 
an End, it can amount to no more than a Truce ; 
which as long as it continues, obliges them mu- 
tually to exerciſe the Offces of Peace. Thus in 

Fe I. 3. c. 7. the Lacedemonians are ſaid to 
ve made a Peace for fiſty Tears, but yet when 


1— — 1 


as 2 4. * =; T 


ſus the Firſt of 3 


therefore tho the word 


nemy can have no 
the War broke out again Six Tears after, they becauſe I forbear 1 


and, items à little 


were complain d of, _ 
But then, on the cher 
abſurd to make a Truce, as Romulus did with" 
the Vejentians, for an hundred Tears H, tho" 
Dionyſus Halicarnaſſeus, l. 2. calls it fithply:a/ 
League) becauſe there can hardly be any Injury,” 
but muſt be worn out of Memory. in fo long | 
a Courſe of time; ſo that to dete the 'Re- 
venge and Proſecution of it to anothet Age, 
ſeems abſurd and unaccountable. Lv indeed. | 
faith, I. 7 c. 20. that a Peace was granted to the 
Cerites, but that the A7 of the Senate run only 
for an hundred Tears Truce; but I am inclined 
to think, that the deſign of that was, that the 
5 —— 2 ſeem — leſſen their own Au. 
thority, by appearing eaſy in pardoning fo ſen- 
fible an 3 (e). Thus alſo Theodaſſus the 
Second, made a Truce with the Per/ians for an 
hundred Tears, and Diodorus Siculus, l. 1 2. c. 60, 
mentions a Peace made for an bundred Wears, be- 
tween the Anbraciotæ, and the Acarnanians ,. 
and thus Ferdinand King of Spain, and Alphon- 
, agreed to a Peace for. 
an hundred and one Tears (). 
V. Since therefore, notwithſtanding the Truce, 
a State of War continues; which could not be, 
unleſs the Preren/ions were (till kept on foot, 
and the Controverſie the War begun upon, re- 
mained undecided ; it is evident, that it would 


be abſurd to defire to make only a Truce with 


an Enemy, and yer require him to give up all 
his Prerenfions. For if this be done, an abſo- 
lute Peace is concluded. And it would be un- 


reaſonable to deſire to have a Liberty to renew 


the War without any Grounds, when ſuch a 
particular time is expired (gz. 
VI. And it is further evident from the Nature 
of Truces ; that if after the Truce expires, the 
Hoſtilties begin a freſh, there is no need that 
the War ſhould be proclaimed again (h). But 
yet where the Truce is of a very long Date, apd ; 
hath entirely put a ſtop to the pragreſt ant 
appearance of the War; and where there is any 
ys in the Truce, that expreſly mentions any 
Conferences to be held, in order to put an End 
70 the Diſpute ; if it be not neceſſary, it is at 
leaſt honourable, ſometime before the Trute ex- 
Pires, to fenifi our deſign to the Enemy, and 
make him ſuch Overtures, as may convince 
him, that we take no Delight in War, and tha 
it is no fault of ours, that the Peace is not con- 
cluded: r 2 * 
VII. It may alſo be further obſerved, that a 
Truces which have any binding Force and Obli. 


gation in them, are contracted either by 2xpreſe 


Compad, or by Act that bear ſuch a Affinity to 


Friendſhip and Peace, as can be 'refetr'd to no o- 


ther Cauſe. Tho Treaties of Peate have 

in themſelves the force of Truces, except it 

expteſly ſo agreed. And therefore an E. 

good reaſon to-conchude; that 
lities for a litile time, 


XY Das; 1:4:..4% 2359 
_ hd x ** : 2 4. . 4 2 = - 


e) Vid. Sozom. hift, Eccleſ. I. 9."c: 4. 
4. N m. las. (b) Vid. G 


* * 


ee e e, 


rat . 
: e 
Un mrs 


= FR, 
. 
* = ” * 
- : bas * 
— * 
1 7 "XY 
A = 
* * a 
2 a 3 
* 2 * 
* 
4 8 * 


for brench of Pag. 


4 3 * box 4 
- . , 4 1 ; 4 
* \ 7 e 7 * 3 9 
1 „ * 
= * 7 , 8 At 


- 
„ an al. 1 nth 


4 

ö * " ng 4 2 

2 LE" - - * \ 2 A 1 7 > 
© 3 ei 

n 

* . 

\ 


2 88 


7” 
9 ” 
o "© . 
0.” * 
* - 
— 
* 


1 88 ** 


© 
ae 


$40 1 


C 
1 


| clierefore 1 conſent to give him Trace. Nei : 
rher he 1 * any Breach of a 


440 Faith, if. after ſuch a Ce/ation of Arms, 
which he hath been ſo unhappy as to grow ſe- 
cute upon; I make a ſudden Deſcent upon him, 
and ſurprize him. And in this Sex/e are thoſe 

thors to be explain'd, - that give ſuch acc:- 

tal Intermiſſions of Hoſtilities, without Com- 

aff, the Name of tacit Truces, as 7uſtin and 
| 20 frequently do (7). But muſt be ſuppoſed 
to mean no more, than that for ſuch a time the 
Enemy lay (till, without offering any Aion in 
the ſame manner, as is uſual upon. a formal 
Agreement. « 

VIII. As for the Time, Truces are generally 
limited by; I refer you to Grotius in the place 
before cited, & 4. But I cannot by any means 
allow, what he there infiſts upon, that the Day 
tbm which the meaſure of the Time is to com- 

mence, is not included within that Meaſure, or 

On fe of Tan, becauſe ſaith he, the force of 
the Propoſition, (from,) implies Separation and 

Drvifion, and not Union and Conjundion. For 
certainly, the beginning of any thing is' a part of 
that which it beginnetb. And therefore 
if. for Inſtance, it be agreed that there. ſhall be 


| s Trace for ten Days, from the, firſt of July, I 


terpret this otherwiſe, than to take in the 
Day of that Month, within the Comp 7 och 
Truce. Beſides, it is not true that the Particle 
(from) hath always ſuch a Force, as to divide 
what it is joyn'd with, from what follows it. 
For it often fignifies a Beginning, that is com- 
prebended within, that it begins. Thus what Ex- 
reſſions are more common than from Head to 

, and from the Beginning to the End. 
IX. © When the Truge begins more particu- 
| larly to oblige the Subjelle on both ſides, we may 
find in Grotius, in the Place before cited, 9 5. 
X. What Liberty a Trace allows, and w 
it forbids, Grotius alſo accounts for in the ſame 
Chap. < 6. Cc. But here I am of Opinion, that 
At bearly Defenſeve, are lawful in Truces of 
any ſort ; tho perhaps the Trace was delired, 
and obtained upon ſome other Pretext. Thus 
or Inſtance, tho the Trace be granted only to 
bury the ſlain, yet it is not unlawful to retreat 


to à Place of better . or to repair or 
raiſe a Fortification ; or if a Beſieged Toton re- 
t a Trace, only to defer the and take 


th, it may alſo take in freſh ſuppliet of Men 
and Proviſions. And Gratias Reaſen ſeems to me 
to baveno force in it / 3. c. 2. 11. f 6. that ſince 
the Truce makes for the advantage of one Party, 
tie other that granted it, ought not to be preju. 
Alice by it. For fince Re any W 
giye up our Right of /e ence ; 
P i . lab Trace, can only charge 
the! upon his on Eaſineſs and :/! Conducl, 


r r 11 


FN e, Cu i 


—— — oth — 


eve it would be difficult for any Man to in. 


t you. 


that he did not take ſufficient cate, that the 
ue have no opportunity to reinforce 
himſelf» (4). Thus Tiſſaphonnet in Xenophon 
made a Truce with Ageſilaus, but continued to 
make Preparations for War all the Time. And 
L do not think that if he really fignified his Cir- 
cumſtances co his Maſter the King of Perſia, 
and had leave from him to enter into Article: 
with the Lacedemonian, that he was guilty of 
Perjury, barely for arming and putting himſelf 
in a Read ineſs to expect any Event (1); 

XI. When the Truce expires, Grotius faith, 
that a Man that is taken in the Enemies Ter. 
ritories, and forcibly ſtop'd, may be detaind 
Priſoner. l. 3. c. 221.4 9. 

XII. When either Party breaks the Trace. the 
Party injured, is at Liberty to renew the War, 
without making any freſh Proclamation of it. 
Tho if he thinks convenient he may forbear 
till the Truce expires.But if there happen'd to be 
Agreement, that the Party that firſt broke Trace, 
ſhould be lyable to pay a certain Sum of Mo- 
ney. by way of Penaliy; where the Maney is de- 
manded, and paid accordingly, it is evident that 
there is no Pretence for War left. For the 
reaſon why the Party pays the Money is, be- 
cauſe he is willing to keep every thing elſe ſe- 
cure. On the other Hand, if the Injured P 
make War upon the other, he muſt be ſuppoſed zo 
recede from the Penalty. Tho? it muſt certainly 
be contrary to the Agreement, to declare War 
immediately, and paſs over the Penalty. For it 
is not uſual in ſuch Compads, to leave it to the 
others choice, whether he will accept the Pe- 
— or return to War (n). r 

I. The Compatts 72 relate to ſafe Conduct, 
or ſuch as ſecure a free Paſſage, and return 
through Places in the e Power, and how 

7 
p 


they are to be interpreted, are largely explained 
by Grotius, l. 3. c. 28. G 11. 12. to whom I refer 
XIV. Compat?s about the Redemption of Cap- 
tiver, are allowed a great deal of Favozr among 
Chriſtians; eſpecially if the Captive be detained 
in any Barbarous Country, and then even the 

Conſecrated Veſſels are ſometimes juſtly given 
for Ranſom (a). The Practice indeed ot the 
01d Romans was contrary to this (o): For thus, 
when Hanniba! made them an to ſuffer 
them to redeem. their Captives;' the Senate an- 
ſwered, That ſuch a, would be made Captroes 
when they bad Arms to defend them, were not 
neceſſary Subjects (p). And Plato would have 
it, in his Commonwea!th, that if a Souldier ſhould 
be made a Priſoner, be ſhould be left to the Ene- 
mes Mercy, ibo they were willing to give bim 
bis Liberty ; foras the Declaimer ſaith Ker ©The 
* greateſt Glory in War is Victory, and next to 
Victory the greateſt is to die for the Cauſe 
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Vid: Xempbon. Oras. de Ageſila landibus. Cornel. 


| Cm) Vid; Grot'b 340. 21. 8 1. 142. 
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© that a diſhonourable one, and that is to fly 
when a Man can't * but then it may 
„be ſaid in excuſe for 
$ ages . — for a 2 Trial, and that he 
* hath iti ur ige enough to meer his Enemy 
once more: Bur a Man that yields in the Hear 
< of Fight,chat throws away his Arms, and tame- 
© ly ſubmits to the Chains his Conquerour is 
© pleas'd. ro bind upon him, mult for ever be 
* deſpair d of, For what hopes can we enter- 
© rain of a Perſon that had rather be a Slave 
© than free, and that makes Captivity his Choice? 
What is to be obſerv'd upon this ſort of Con. 
pad may be ſeen in Grot ius, I. 3. c. 21. 23, &c. 
to the 28 Section. I ſhall only add this Story (7) 
out of the Life of C 2 A young Man of the 
rbarous Nations, that happened to be made a 
Priſoner, fell to Muſachius, as his Share of the 
Booty, who agreed to give him his Liberty for 
two Hundred Pieces in Gold; the young Man 
immediately took the M out of his Pocket 
id gave it him: But Maſachius refuſed to give 
him, his Liberty, ſaying, that that Money was 
jis own. before, when he ſubdued his Perſon. 
t the Matter being brought before Caftrior, 
he gave Sentence in Favour of the your, 
XV. Of the Compatts of Generals of Armies, 
and what Obſervarions may be made upon them, 
ſee Grotius, l. 3. c. 22. but to the 8 Section. I 
add, that Generals have power only to grant 
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Traces of a ſhorter Date; and nt ſuch FT Ws 


away all the Appearances of Wirf; for wht Gab. 
be JRun y by the Sovereign Powe. 
VI Laſtly; How far Private Perſonal 
may be ſen tage N 
may at in the | *, 1.3: 
c. 23. To which 1 ſhall add rhe Cuſtom S 
obtain d formerly between the Eid and Scotch, 
with regard to ＋ of theſe kinds. If any 
Perſon, faith the Hiſtorian ' Bacchanan, I. 9. did 
not make his Appearance at-tht Day aj inted, 
In the public ectings, 
upon the Borders that uſed to be betwee * * 
* two Nations, for the recovering and reftoring 
* what had been loſt in the Wat, the Perſon 
that complain d of any Man's Fa//ene/ſs to him, 
* carried about before all the Company a Glove 
© or Gantler upon the Top of a long Spear, and 
© this they lock d upon to be the greateſt DiC. 
© grace imaginable ; and the Perſons that had 
thus violated their Faith, were never after- 
* wards received by their Friends or Relations, 
nor were ever admitted to rhe Acquaintance 
or Convetſation of any Perſon of Reputati 
* or Quality. Thus it was a Memorable Com- 
pat? that was made between the Roman and 
Gothic Souldier in Procopiur, that happened 
both to fall into the ſame Pit (J), by which 
they promiſed to 2ſt one another, and the 
Goths afterwards ratified their Agreenem. 
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: of the Compatls Mar bar Peace. 2 U 


1 Should in the net place, conſider the Cum 
I pads that entirely put an end ro Har; but 
Grotius is ſo large on this Subject, 1. 3. c. 20. 
that all I can add to it will be only in a 
few things he happen'd.to omit. The Prince: 
pal, Queſtion on this Head is, whether an Ex. 
- ception. of Fear unjuſtly given, is ſufficient to 
diſanul or reſcind theſe Compacfe? which Gro- 
tivs in the Caſe of a Solema War denies, I. 2. 
73 20. and 1. 3. c. 19. 1. becauſe it is con- 


"& 
trary to the Common Practice of the Laws of 
Nations, and becauſe — 2 . 2 im- 
ble to put an end to ſuch ſors ars, 
Dich are = uent, when it is the public 
Intereſt of the World that there ſhould. But 
the Extortions and Ravages of an Unjuf Var 
can never be retain'd or defended by Conſcience. 
"crour is obliged to make Reſtitution ; ſo I do 
not think it appears by any Law of Nations, 
that it is unlawful to plead an 


. 
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: 


And as it is beyond diſpute that an.Usjuft Cn. made him: at firſt Maſtet of it. And-it is e 


ception of 
- Fear againſt him: And tho there were fuch a 
Law, yet I confeſs I do not apprehend,” what 
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Injury it would: be to the common Quiet and 
Security of Mankind, if no notice be taken of 
it. For according to Grotius, whatever be the 
juſtifiable Cauſe of a Solemn War, the Efrd of 
it is certainly the Acquiſition of the External 
Dominion, as he calls it, of what belongeth to 
8 If therefore the Vanguiſb d return 
a Solemn War upon his Pa tern however he 
may have no other juſtifiable Reaſon for doing in, 
efides that of Far; yet if he happeneth to be 
ſucceſsful, he will not only recover what he 
himſelf loſt before to his anjuſt Enemiet, but 
une himſelf alſo of what lie cam win from 
is Conguerour : And therefore à Man muſt be 


| * — — imagines to ſecure him. 
ſelf in Poſleſſion gf what be hakt b, 
got ten, bur by the ſame Force and Violence that 


* 


ually abſurd in a-Conguerovr, after be þ 
forced the er to ſubmit to hard L 
and Conditions of Peace, not to ſee them 
while he hath him under his Reach, 


| him unge! and at => 
Mercy: But to content” hiniſelf't rely . 75 
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Of the Laws of Nature and of Nations, C HAP. VIII. 


Agreement and Compat of the vanguiſhed, and 
then leave him in ſuch a Poſture, as giveth him 
Power to turn the ſame Game upon him (a). 
And therefore in Reality, the Caſe ſeems to be 
thus, If a Prince be invaded. with an unjuſt 
War, and after he hath offerd peaceably to 
concert the Matter, and compoſe the Quarrel, 
be forced to conſent to rigorous Demands, and 
accept an hard Peace, he is under no Confine- 
ment from any Law, while the Peace continu- 
eth unſettled, not to object his Exceptions o 
Fear; or afterwards as he ſeeth Opportunity, 


endeayour to give himſelf Satisfaction for the 


Injury. And thus Polybias, I. 3. c. 30, pronoun- 
ceth, that the Carthaginians had juſt Reaſons 
for their declaring a ſecond War againſt the 
Romans upon this Account, becauſe while they 
were embroil'd in Troubles and Confuſions at 


Home, the Romans forced them to give up Sar - 


dinia, and extorted a vaſt Sum of Money 
from them; and therefore ſaith that Author, 
the Opportunity the Carthagintans took to re- 
venge nerve: was the ſame with that the 
Romans had talen to injure them. But the 
State and Deciſion of the Caſe will be diffe- 
rent, if the Parties engaged in a War conſent 
at firſt, as it were to a Contra? of Fortune; 
that is, if while the Reaſons of War lie yet in 
diſpute, they reject all Terms of Accommoda- 
tion, take Arms, and commit the Juſtice of their 
Pretenfions and the Purſuit of their Revenge, 
which might have been determined and ended 
by Treaty, or ſome other way of Compoſition, to 
the Event of War. For in this Caſe, the Sword 
is evidently made Judge of the Diſpute, and 
both Parties put the Controverſie upon this Iſſue, 
either I will right my ſelf, and redreſs the Inju- 
ries I have ſuffered, or | 
and ſuch as begin a War with ſuch Reſolutions 
as theſe, have no more reaſon to complain of 
the Injuſtice done them, than a Man would 
have that fs hired to fight a Duel and happen- 
eth to be wounded in it: And therefore where 
a Man puſhes on the Conteſt to ſuch Extremi. 
ties, and then finds the Fate of the Day turn 
- againſt him, he muſt be content to ſay as one 
of Plautus's Sofia's did to rother, well, do as 
ou pleaſe, ſince you have the ſtrongeſt Arm 


IL Ir hath likewiſe been a Queſtion variouſly 
diſputed, whether the Commonwealth or Go- 
verment is obliged to obſerve a Treaty or Peace 
made with Rebellious Subject? Grotius is very 
large in the Affirmative, I. 3. c. 19. h6. &c. 
But in my Opinion the Matter in a ſhorter and 
clearer View is this, a Prince that hath ſup- 

his Rebellious Subjects, may deal with 
them as he ſees beſt z but if he recovereth them 
by Compacts, the very Nature of fuch a Nego- 
tration. is an Evidence that he pardons the 
Crime. So that the Compa7 is not to be de- 
clared void, upon pretence of the Rebellion. 


K. 


, loſe and ſuffer more; 


But the Rebelt, are by that Accommodation, re- 
ſtored and reunited to the Commonwealth, and 
are ſuppoſed to promiſe Obedience to it. And 
the Obſervation of thoſe Compacis by the Com- 
monwealth, they firſt of all ſuppoſe to be the 
Condition of the Obedience they promiſe , ſo that 
in Kingly Governments, eſpecially ſuch a Com- 
foſition may ſomerimes obtain the Force of a 
Capitulation or Fundamental Law. But as Gram- 
mondus obſerves, * when Subjects rebel purely 


of © that they may force their Prince to yield to 


* their Demands, they certainly let go the only 
© Security Subjects can have, their Allegiance to 
their Sovereign (c) - | | 
III. What Power the Commonwealth hath 
to excuſe the Goods of the private Subject upon 
a Paciſication, muſt be diſcovered from the Na. 
ture of * the Tranſcendental! Propriety : Upon 
the Force of which the Goods and Fortunes of 
private Men, whatever Title purchaſed and 
efled by, may þe given up, whenever the 
Neceſſities of the State and the public Intereſt 
require it: But with this Condileration that 
the State is obliged to make good ſuch Loſſes 
to the Subject, out of the Public Revenues, ei- 
ther immediately; or at leaſt as ſoon as it is 
able. But whether a particular Subje#'s Goods 
ought to be excuſed, or taken from him, muſt 
in a Monarchy be determined by the Prince.; 
and the whole Body of the SubjeFs upon his 
Command, is obliged to make Satisfaction to 
the Perſons that have fuſtain'd Loſſes upon the 
ublick Account beyond their own Proportion. 
ut the Foreigners that are left to the Poſſeſſion 
of ſuch Goods, need not trouble themſelves to 
enquire, whether it was for the Intereſt of the 
Commonwealth to part with them or no: For 
the AZ of the Prince is ſufficient to give them 
a juſt and lawful Propriety, becauſe of the Pre- 
ſumpt ions that attend the A#tons of Princes, 
and becauſe there could be no way of nego- 
tiating with Foreigners, without admitting 
that things are juſtly diſpoſed, when they are 
managed under the Conduct of the Head of the 
Commonwealth. Beſides, as the Laws of So- 
crety oblige the reſt of the Subjects, to make 
2 what hath been given up to the Enemy, 
o they ſeem to engage them alſo to the Relief 
of thoſe Perſons that have ſuffered Loſſes by the 
War, eſpecially if it began without any parti- 
cular Faulr of theirs (d). Tho? it is too evi- 
dent, that the unfortunate” Subject have hardly 
any where any other Redreſs or Satisfaction, 
than to be told that it was an unforeſeen and 
unavoidable Calamity. PEEING 
IV. If the Time be limited, in which the 
Conditions of the Peace are to be ormed, it 
muſt be interpreted in the ſtricteſt Senſe ; ſo far 
as to exclude all Excuſes for the leaſt Delays, 
except ſuch as are manifeſtly the Effects of 
Force and Neceſſity, and ſuch as give no Jea- 
louſy of Deſign and Subterfuge. The Reaſon is 
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ain, becauſe 2 ſhort Delay 


any one ſhould be indulged in deferting his Per- 
formance of the the Conditions, it would be eaſy 
for him to find Occaſions, to allude the Agree- 
ment. Beſides, that it muſt be a vaſt 

to a Prince to maintain a ſtanding Army, as he 
muſt in Prudence be obliged to do, till the Ar- 
ticles of Peace are put in Execution. 
V. Sometimes the Peace, and the Conditions 
of it, are left to be determined by a deciſſue Bat- 
tle, in which ſometimes only tt particular Com- 
batants for both ſides, and ſometimes tro, and 
ſometimes three on each ſide, and ſometimes 
whole Armies engage. And here a difficult 
Queſtion occurrs; whether the Fate of thecom- 
menwealth may lawfully be congnitted to the 
Forrune of ſuch a Fight. This ſeems indeed, to 
be a way to prevent a greater Effuſion of Blood, 
and to reduce the Miſeries and Calamities of 
War to a leſſer Compaſs : but then on the other 
fide, it is more ſatisfactory, promiſeth fairer, 
and looks like a better venture to ſtand the 
Shock even of a bloody War, than to loſe the 
Security and Liberty of the Commonwealth all 
at once in ſuch an Engagement : Since on the 
other hand, the War may be ſet on foot again, 
and perhaps the Succeſs of it be-changed after 
two or three unhappy Encounters or Defeats. 
But indeed when there are no Hopes of making 
2 good End of ſuch a War, tho' the whole Force 
of the Commonwealth ſhould engages if the 
Enemy will admit of it, the Diſpute may juſtly 
be decided by ſome ſuch ſort of Combat, as the 
leaſt of two Evils. Nay, and where Princes 
themſelves make War upon their own private 
Matters, without any Reſpect to the Intereſt or 
Rights of the Commonwealth, the State may 
cally give them leave to decide the Controver- 


fie between themſelves by /ingle Combat. And 


we have an Example of this Nature in Diodorus 
Siculur I. 4. c. 66. (e). Tho? the Princes ought 
not to proceed to ſuch violent Methods while 
the Matter in Diſpute is doubtful and uncertain, 
But here it muſt be obſerved, that they that 
leave the Iſſue of the Controverſy to the Event 
of Combat of Battle, may determine as they 
pleaſe of whar themſelves are poſſeſſed of, but 
cannot transfer or looſe to others any of thoſe 
Rights, which are not in their Power to diſpoſe 
of, And therefore if a Prince ſet his Kingdom 
to Stake, except it be his in a Patrimonial Right, 
it will fignibe nothing, unleſs he hath his Peo- 

es and their Conſent for it, that have by Birth 
4 Right of Succeſſian. But in ſuch pitch d Battles, 
it often comes to a Diſpute, on which fide the 
Victory lies. And here we muſt conſider, that 
nerdy ſuch Egbte are deciſive, and put an end 
0 Controverſy they began wow And 
therefore where tuo engage, the Victory muſt 
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plain, be may nuke a ſtrange be declared for him tharkitls 
Turn and Alteration in Affairs. If therefore leaſt ſo weakens and diſables him, as to force 


his Enemy, ot at 


him to confeſs himſelf conquer dz us Turm, 
when he Fore doth in Weir Where 
a greater N fight, that fide is 'vitorions, 
which kills the Enemies, or puts them into ſuch 
a Diſorder, that as are not able to make any 
longer Reſiſtance. But where the Quartel 
left to be diſputed between two entire Armies, 
the Plunder of the Field, rhe burying the lain: 
the lodging upon the Place of Action, the offer- 
ing Battle a ſecond time, are not in themſelves 
any Proof of Vidory, ſince all theſe might have 
happened, tho the Battle had been fought with 
equal Bravery and equal Loſs: But if other 
Circumſtances concur, there, may perhaps be 
enough to prove the Enemy fled. And certainly 
when an Enemy retreats ſo far as to quit the 
Field after the Engagement, it is a juſt Suſpf- 
cion that he is fled, when neither Side can ſhow 
any good Arguments to prove a Viffory : Mat- 
ters continue in the Poſture they were in before 
the War,- and the Parties muſt either come to a 
new 17yal by the Sword, orend the Quarrel þy 
Treaty (f be Thus, when the Diſpute was be: 
tween the Lacedemomans and Argives, about the 
Thyreatic Lands, it was agreed in a general Af. 
ſembiy of the States of Greece, that the Con- 
troverſy ſhould be decided by a Battle between 


a ſelect Number of Subjects on both fides, and 


that the Lands ſhould tall to the Conquerours 
The Lacedemonians pitch d upon Orhryades for 
their patt to command in the Engagement; and 
the Argroes made choice of Therſander. Two 
of the Argrve Party ſurviv'd the Fight, Agenor 
and Chronicus, who came home: and brought 
News of their own Victory to the State: But ab 
ter the Battle had been ſome time over, Orbyy- 
ades, with the little Life he had left, made a 
ſhift to ſupport himſelf with the Pieces of the 
broken Launces, and took off the Shields from 
the dead Bodies, erected a Trophy with t 
and left upon it an - Inſctiption in his own Bl 
to Ju 72 the Guardian of Trophies. For my 
art I ſhould make no doubt ro pronounce. the 
ictory for the Argives (. wy 
VI. As to the Hoſtages that are given for the 
Ratification of the Peace, belides what we find 
in Grotius, we may further obſerve, that if the 
Hoſtage happeneth to be the Prince's Heir and 
Succeſſour, that (giveth him up, when that 
Prince dies, he can no longer be detain'd as an 
Hoſtage, tho the League doth not expire at his 
Death; fot this Caſe 2 to be tacitely 
excepted, that he d be no 1 an 
Hoſtage , when he ſucceeds himſelf in the 
Room of the Principal Debtor : Bur then he is 
obliged to ſuhſtitute another in his ſtead, when- 
ever it is demanded; Pont OS 11 00 
VII. There is alſo another way of ſecuring 
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makes it mean as well as unſafe to venture it. 
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the Peace; and that is when others, and — 
cially ſuch as interpoſed as Guarantees and Me. 
diators of the Peate, engage their Farth that the 
Arik e ſhall be obſerved on both fides, which 
Engagement of theirs implies a fort of Agree- 
ment, by which they oblige themſelves to aſſiſt 


00 Vid. Diod. Sicul. I. 4. e. 88. 


the Parry invaded contrary to the Treaty againſt 
the injurious Aggreſſour (p). But the Guaran- 
tees are not obliged to ſend their Aid ro any 
War that begins upon other Reaſons, than the 
Violation of the Articles of Pear. 


Shall in the next Place confider that Species 
of Public Compact, which are uſually called 
Leagues. Pliny in his Natural Hiſtory, |. 7. 
c. 56. gives Theſeus the Honour of the Inven- 
tion of them: But that will never be allowed, 
unleſs perhaps in this Senſe, that he was the 
rt in Greece that enter'd into a. League, or 
haps annex d certain Rights and Solemnities 
to be obſerv'd at the making of them. The 
moſt proper Diviſion we can make of them ari- 
ſeth from the Marrer of them; and thus we 
may divide them 1ſt into ſuch as conſtitute what 
was an Ob/jgation of the Law of Nature before; 
2dly, into ſuch as ſuperadd ſomething to the 
Duties of the Natura! Law, or at leaſt where 
theſe are too general and indefinite, reſtrain 
them to ſomething certain and particular. 
II. Under the former Head we may rank all 
thoſe Leagues that 18 barely for the Exer- 
ciſe of Cvili and Humanity, or to prevent 
Injuries, on either hand, Geneſ. 22, 23. In the 
2 * the Lacedenoniant made with the King 
of Perſia there was this Article (a), Whatever 
Towns and Countries the King is at 2 in 
Poſſefiun of and were before in the 
bis Predeceſſours, ſhall continue in Subjefion to 
bim. And no Lacedemonian, or Ally to the La- 
cedemonians, ſha!! make War upon them, or in- 
jure them any other way, or demand Tribute 
from them upon any Pretence whatſoever. The 
- King ſhall have the entire Diſpoſal in his own 
Dominions. But perhaps it may be thought 
more probable, that by this Article the Lacede- 
moniant renounced all their Claims and Preten- 
ſions whatever, in Aſia: For Afia was otherwiſe 
in the King's Right, notwithſtanding the Lace- 
demonian League. And tis eſſential to all Pro. 
priety, both that what is mine ſhould be free 
from the Invaſions of others, and that I ſhould 
hare liberty to diſpoſe of it as I pleaſe. And 
with this we may compare the Treaty of Peace 
between the Arbenians and the Per/ians, Diod. 
Sicul. I. 12. c. 4. But the Amntients look'd upon 


fuch Leagues to be neceſſary, eſpecially between 


Cnapry, IX. 
b Of Leagues. 


ofſeſfion of 


Nations that never had any Intercourſe with one 
another before: And no wonder, ſince the grea- 
reſt part of the World had loſt the Senſe of 
that Law of Nature, that there was a ſort of 
natural Affinity between Men, and therefore 
that it was highly Criminel, to injure any Man 
without grounds of Provecation. Nay, ſo far 
was it unknown to them, thatthe common Opi- 
nion was, that the Offices of Humanity were 
due only to Fellow Subjecls, and that all Stran- 
ers and Foreigners were Enemies, and might 
fp be treated as ſuch upon any Proſpect 
of making Advantage by it (0). However, 
now between Nat ions that know more of the 
Law of Nature, and are more ſtrict in the Ob- 
ſervation of it, and mote polite in their Man- 
ners, ſuch Leagues are.ablolutely unneceſfary 
unleſs perhaps 1t be, as it is between particular 
Men, that when the firſt Advances ate made to 
an Acquaintance, tis thought a piece of Breed- 
Ing to make the Preliminaries to the Friendſhip 
a little ceremonious and ſolemn. As Cicero ſays 
in his Epiſtles (c), In every new Alliance. it 
© muſt be confidered, what are the firſt Steps 
© to be made, and by what Recommendation 
the Paſſage is to be opened to Friendſhip. In 
any other Reſpect tis a Scandal to human Na- 
ture, that any civilized People ſhould enter in- 
to a Treaty, the Articles of which have no fur- 
ther Intent than that the Law of Nature ſhould 
not fimply and directly be broken; as if no Man 
could have a Senſe of his Duty, unleſs he bound 
himſelf under ſuch an Obligation (d). Such 
Leagues indeed are commonly call'd no more 
than Treaties of Friendſhip : But certainly the 
ſtrict proper Notion of Friendſhip, includes a 
great deal more than the common Offices of Hu- 
manity ; for though the Aion that are due to 
Friendſhip, are nor ſo determinate, as thoſe that 
are due by Compact; yet in general, every Man 
will allow that it is the Ofice of a Friend to 
impart his Fortunes to the Kelief of his Friend, 
to provide for his Happineſs and Security, to 
aſſiſt him with Advice, ſupport him with 


ad 


(4) Thucid. |. 8. 0) Vid. Grot. L. 2. C. 15. $6: 0 cic. Ep. ad Fam. 13, 10. 64) vid. L. 30. D. de Pactis. 


— 


Counſel 


"IT. 
4 Ky 


r 


14 1 
fl = 3 40 ; * el 
es + * 

7 
” ny 


— Tx" Sb. 


, * iin 3 ** 
an N 4 
1 


Boox VIII. Of the/ Tame of 


Counſel and Comfort, to protect him as far as 


he hath power from Evils and Dangers that la 


threaten him, and all this with a greater Intenſe- 
neſs of Paſſion, than the common Offices of Hu- 
manity, which we pay to others require. And 
under this Head Gretius reduceth all thoſe 
Leagues that are made for the eſtabliſhment of 
a mutual Correſpondence and Hoſpitality,and of 
Trade and Commerce, as far as they are due by 
a Right of Nature (e). But that thoſe are not 
properly A/leys and Confederates, that have made 
an Agreement barely to obſerve the common 
Duties of Humanity, may appear from Lrvy, 
L 41.%. 24. where the Achcians upon ſome 
Diſtaſt, conceived againſt King Per/exs, forbid 
the Macedonians their Country, whereupon Ma. 
cedonia became the Recepracle to all their fugi- 
tive Slaves, the Acheiant not daring to attempt 
to recover them by purſuing after them thither. 
But Perſeus to regain that Nation to a good 
Opinion of him, promiſed them by a Letter, that 
if they would take off the Prohibition of the 
Intercourſe, between Macedonia and Achaia, he 
would return them back their Slaves. Upon 
this the matter was brought to a Debate in the 
Aſſembly of the Acheians, in which Callicrates 
oppoſed their grarifying the King, for fear of 
giving umbrage to the Romans ; and on the other 
hand, Arco contended that notwithſtanding their 
League with the Romans, they might ſafely ac- 
cept the Kings Offer and ſatisfie his Deſire; 
for ſaid he, the Thing in debate, is not whether we 
ſhall enter into a new Alliance or Confederacy, 
Hut all that we are deſired to do, is only to groe 
and take a liberty of Trade, ro let our Country be 
en to the Macedonians, that we have a free 
Page into theirs, and that our Slaves may not 
be out of our reach when they fly thither. And 
that all this was no Prejudice to the Alliance 
with the Romans, ſince that did not obige them 
in any thing particularly againſt Perſexs. _ 
III. Second!y, the Leagues which ſuperadd to 
the Duties Men owe one another by the Law of 
Nature, are of two ſorts, ſome are equa/, others 
unequal; the Firſt are ſuch as are alike on both 
 fides, or when not only the Engagements and 
Promiſes are either /imply,or in proportion to the 
ſtrength of either Party, on both ſides equal; but 
alſo when the manner of paſing them is equal, 
ſo that neither of the Parties is in harder Condi- 
tions, or any way obnoxios to the other. 
The wnequal [ ſhall conſider afterwards; and 
thus Iſocrates faith truly, That Covenants or 
Leagues are equal, when the ſame equal Right 
© is divided to both Parties; and that is a Com- 
© mand or unequal League, when one hath hard- 
er Terms than the other; (for I ſee no neceſſity 
of adding contrary 10 Fuſtice.) The End of 
both /orts is chiefly the Advancement of Society; 
and this Society either relates to Commerce, or 4 
Community of War, or | mutual Promiſes of Aid 
and ſupplizs in Wars Offenſrve and Defenſe, or 


Wy 


try and thelik 


Army, to defray the Charges of the War, or to 


Cuſtom or Toll, or not more than is paid atpreſent, 
or not above a certain Rate or Quantity, or not 
more than the Subject, or any other A/lies pay, 
and the like. Equal Leagues relating to a S4. 
munity of War are thus, when for Example, it is 
agreed that both the Confederates ſhall furniſh 
out an equal Aid of Men and Ships and other Ne- 
cefſaries tor Var; and that either both, when 
either of the Confederates is invaded by Ene- 
mies, or makes War —_ others, or only when 
either Party is invaded. And ſometimes Aids 
and Supplies are promiſed only for a particuler 
ar, or againſt a particular Enemy, or againſt all 
Enemies in general, except ing only the particulat 
Allies of each Confederate. aftly, Leagues about 
any other matter are equal, when it is agreed, that 
one ſhall have no Forts upon the others Confines, . 
that one ſball not defend the others Subjects, nor 
receive them into Proret71on, but apprehend and 
ſend them back to the rher, that one ſhall not 
give the others Enemies Paſſage through his Coun- 


{v #0 
IV. raving 2 explained the equal Leagues, 
it will be eaſy to underſtand what are the un 
equal, And theſe are, when either the Promi- 
2 are unequal, or either of the Parties is in hard. 
er Conditions. The Promiſes may be Une. 
qual, either with Regard to the Syperiour,. of 
feriour Confederate, The Firft happens when 
the more powerful Confederate promiſes ; his 
Aſſiſtance to the other, without requiring the 
like from the other; or when the Aid, be 
promiſes, are greater than what the other pro- 
miſeth, or when the other is not bound to bring 
Proportionate Aids. The latter wes ny , 
when the Inferiour Confederate is obliged to 
Conditions, of a larger Performance than the o- 
ther. Some of this ſort of Leagues, include a 
Diminution of the Sovereign Power. And of this 
Nature was the League between the Romans and 
Carthaginians, in the end of the ſecond Punit 
War, by an Article of which, the Carthaginians 
were not to begin any War without leave from 
the People of Rome. And thus Armenia Major re- 
ceived its Kings from Rome, *tho* it paid no Tri- 
bute to the Romans (g). On the other hand, thoſe 
Leagues are no Diminution to the Sovereign Pom- 
er, which include only a (*) Tranſient Buri ben, 
or one which may be complied with, once and 
for all. For Inſtance, if when a Peace is con- 
cluded, one Party is obliged to pay the others 


Territories belonging to one another, pay any 


pay a Sum of Money by way of Mull, or when 
either Party is obliged ro diſmantle his 
Towns, demoliſh his Forts, evacuate certain 
Places, remove from certain Countties, give 
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Hoſtages, delivers up * © and Arms. Thus in 
the Articles of Treaty, which Porſena allowed 
the Romans, upon the Excluſion of the Kings } 
it was particularly mentioned, that they. ou 
have no Inſtrumenis of Iron for any uſe, but in 
Huzsbandry (h). t. Sam. 13. 19, 20. And by the 
way, the Story Procopi us relates in the Part 
Book of this Hiſtory of the Goths, may perhaps 
© deſerve our Obſervation. * When the Truce 
vas made between Fuſtinian and Choſrops, by 
© the Conditions of it, Fuſtinian was to pay 
© two thouſand Libre of Gold; whereupon Iſdi- 
© agunus the Perſian Ambaſſadour demanded im- 
© mediate Payment; but 7uftinian propoſed 
© rather to pay every Year four Hundred, think- 
ing by that means to lay the ſtronger Obliga- 
© tions upon Choſroes, not to break the Truce- 
But the Romans complied at laſt, and paid the 
© entire Sum, for fear a 1early Payment might 
© look like Tribute. So common (ſaith the Hiſto- 
© rian) it is for Man to be more afraid of diſho- 


nourable wrds, than diſbonourable Actions. But 


here the Queſtion is, whetltiet ſuch znequa/ 

verpetual Burthens, do always, and in themſelves 
fedlen and impair the Sovereign Power, or - whe- 
ther an anequal Confederate can retain his Soue 


reign Power : Permanent andy perpetual Bur. 


thens are ſuch as theſe, when the ore is obliged 
to have the ſame Allies with the other, and 
not on the contrary, when one Party is obliged 
not to build Forts in ſuch particular Places, not to 
levy Forces, or raiſe an Arm; (and this was one 
of the Conditions of the Confederacy, between the 
Romans and the Latines, that the Latines ſhould 
make no Levies of Men, or ſet any Officers of 
their own over them,or ſend them out upon an 
Expedition.The neceſſary Conſequence of whic 
was, that the Romans paſsd the Decrees for 
War or Peace, the Allies were Partners, only in 
the Toyl, the Romans took the Conduct to them- 
ſelves, and enjoyed the Honour and the Benefit 
of the Victory (7). That one ſhall not have 
above ſuch a certain number of Ships, ſhall 
not build any new Cities, ſet out any Fleet to 
Sea, not raiſe Souldiers in ſuch particular Places 
and the like. But eſpecially if one of the Con. 
federates be obliged to pay a Deference and 
Submiſſion to the other, or what is the ſame 
thing, to acknowledge him to be Saperiour in 
Dzgnity, and to expreſs a Reverence to him in 
all his Actions (&). Thus the A4rbemans al- 
lowed their A//ies their ſeparate Liberties, and 
erected a Popular Form of Government amon 
them; but reſerved the Superintendence an 
ſupream Direction of Affairs to rhemſetves, Gro- 


tivs anſwers this . Queſtion. L. 1. c. 3. $21. out 


of L. 7. D. de Captrvis. But the Difficulty lies 
in the following Words of the Civilian, Ar f- 
unt apud nos rei ex civitatibus federatis, & in 


n * 


Leagues as are attended with Permanent and 


cos damnalos animadves ti miss, But the Sub- 
jets of our Confederates ate brought to Tryal 
before us, and we pals Senterce, and puniſh 
them. For this certainly implics S#ubjeHion, 
when another hath a_Righr to Summon our 
Subjefts, to appear and ſtand their 17yals in his 
Courts,and to puniſh them according to Sentence 
given. The Story of Decius Magins in Lim, is 
an Inſtance to this (7), But particularly, that 
which Pauſanias relates (n). When upon the 
Motion and Inſtance of Cullicrates, the Romanl Le. 
gate charged the greatelt Men among the 4. 
theniant, with their being in Perſeuss Intereſt, 
Lenon, who was one of them, upon Confidence 
of his Innocence in that matter anſwered, that he 
did not doubr bur he could clear himſelf of that 
charge even before the Roman Senare it ſelf , 
which the Legate immediately ok the advan 
tage of, as if he had appeal'd to Rome; an 
thereupon be and ſeveral others were ſent to 
Rome, and yet Polybius informs us (u), ſpeaking - 
of thoſe that were ſent thither, hat the Senate 
did not think that it belonged to them to bring 
them to a 9 7 And therefore the Anſwer is 
eaſy, that the former Part of the words muſt 
be underſtood of the Primitive: Times of the 
Roman Commonwealth, when they were ſtrict 
in their Obſervance of the Laws of Confederacy, 
and uſed to make a D/ſtinclion in their Carriage 
and Treatment, between ſuch as voluntarily en- 
tered into an Alliance with them, and ſuch as 
their Arms had conquered. And this Cicero 
confeſſeth, that the % Romans thought them- 
ſelves obliged to protet their Allies, and never 
aſſumed rhe Command over them (o). And Scipio 
made it a particular part of their Commenda- 
tion, that the Romans did not confine the Forreign 
Nations to their Intereſt by Severity and Servi- 
tude, but by the Tyes of Friendſhip and Alliance. 
But the /atzer Words refer us to after Ages, when 
the 0 55 and Reverence they had to their 
old Confederacies ran low, and their Allies as 
well as the conguered Nations were reduced to 
i yi Terms of S/avery (p). Thus Syl/a forced 
all the Roman Allies that had been free till his 
time to pay Tribute. Ar which time it was alſo 
common to bring the Sbjes of the Confederate 
States to Rome tobe tryed, and to puniſh them 
there, as Roman SubjeFs. But it is evident, 
that in the Epiſt/e of Proculus, between the 
former and the latter Words, there were ſeveral 
intermediate things mentioned. But Grotius alſo 
after he hath tedioufly recounted the ſeveral 
kinds of Controverſies,that might happen between 
Allies and Confederates, at laſt diſmiſſeth the 
difficulty, without anſwering any thing to it (4). 
owever , it is a good Obſervation which harh 
been made by Men of Prudence and Sagacity, 
that ir generally happens, that if the Party that 
is ſuperiour in the League, be conſiderably ſtrong- 


1 


(b). Plin, Nat. Hiſt. L- 34: c. 14 

wa Vid.Cic- pro. L. C Ble; Iſocr. Panegyr. 
n 1 Excerp, Legat. c. 3. (e) Cic. off. 2. 
q) Vid. Anton. Mattbæ. de Criminibus, ad tit. ad L. 


Vid. Di Hal © &..* | 

P. ( id. Diony/ ( Liv, J. 23. c. 7. £% Dl 

d) Vid. Lu. l. 42. C. 1. 
Majeſt atis, c. 1. 5 5. 6. 1 
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( Pauſani in 4 ar 
Alan. de bello Civ. l. 1. f $4 
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er, and more powerful than the other Confede- that he did nor make a ſtricter Search into the 
rates ; he will by degrees arrive at an abſo/ute Circumſtances of his Alley (a). Tho a hind 
Sovereignty over them, eſpecially if the Confede- Confederate, when he finds that the Poſture orf 


racy be perpetual, and allow him a Right to 
72 — 9s in their Towns ( 75 

V. Auother Queſtion Grotius enters upon, L. 2. 
c. 15.4 13. is this, ſuppoſe 7wo Parties both 
Allies, and Confederates to a Third, make War 
upon one another, which of them the third con- 
federate, ought to aſſiſt (). In which Place it 
may be added, that in all Leagues which a 
Prince enters into with his Nezghbours,upon the 
Points of Aſſiſtance, and ſupplies this Exception, 
ought always to be ſuppoſed, if the Condition 
and Circumſtances of my own Kingdom will permit, 
for that Conſideration ought always to over- 
ballance, not only any private Reſpect, but even 
the Tres of Blood and Affinity (r). For fince it is 


impoſſible a Prince ſhould be under nearer or 


ſtricter Obligations to an Alley, than bis own 
Subjects ; tis plain he can make no Promiſe that 
can be binding to any Confederate, when it is 
manifeſtly inconſiſtent, with the good of his own 
Subjefs. It was faid by King Francis, in Gu. 
icciardina, that he thought the Oath he took at 
Rhemes, was of the ſtrongeſt Obligation, and 
that the Kings of France were obliged not to alie- 
nate any part of the Patrimony of the Crown (u). 
And in this Senſe, what my Lord Bacon ſaith, in 
his Wiſdom of the Ancients, may be very well 
admitted, that there is but one true and * 
© Bottom of Faith among Princes, and that is Ne- 
ceſſity (a Deity of great Power with the 
© Great) the danger of the State, and the Com- 
© munication of Profit. And Ariſtotle ſpeaks 
very plainly 98 Advantage ſeems to be the 
* main.cauſe of Confederacies, between Com- 
* monwealths (x). Polybius lays of the Rhod:- 
ans ) that they made no Alliance with the 
Romans, for a Hundred and Forty ears toge- 
ther , tho* they ſent them ance in ſeveral 
Wars; and the reaſon of this he ſaith, was, 
_ © Becauſe they were willing to appear fair to all 
the World, and to give every Prince ho 

© of their A Aiſtance and Friendſhip, and at the 
© ſame time unwilling to abridge themſelves of 
© any Part of their Liberty, by binding them- 
© ſelves under gOaths and Cupa, to adhere to 
© the Intereſts of any one Nation. Sir Thomas 
Moor would have his Uzoprans forbear entring 
into Confeder actes upon other Reaſons (Zz). But 
à Prince that ſuffers by an Alliance, that ex- 
Pires upon a change of Affairs with his Confede- 
ratet, muſt charge the misfortune upon himſelf, 


— 


changed. 


changed. And becauſe a 


Affairs he is in, will not ſuffet him to conti - 
nve any longer in the A//jance, ſhould give Ad - 
vice of it to the others that are concerned, that 
they may have time to provide for themſelves; 
and ſecure their own Intereſt. For it is certain- 
ly tbe higbeß Pitch of Baſeneſs poſſible; to Sa- 
crifice a Friend to ſave my ſelf (b). And there- 


fore in all Confederacies of War, it is look'd 


upon to be a very important and neceſſary Arti. 
cle, that no one of the Confederates ſhall make 
a ſeparate Peace with the Common Enemy, ex- 
cluding the ' reſt of the Allies; tho? tis reaſo- 
nable this Article ſhould be underſtood with 
this Limitation, ſuppoſing the other Confederate 
or Confederates, do not refuſe to comply with fair 
Terms and proper Overtures of Peace. For in 
ſuch a Caſe, ibis looks like a Violation of the 
Confederacy, and in conſequence the other Alle 
may juſtly take pepe eaſures for his o 
Security ; but then this alſo muſt be allow: 
only in a mitigated Senſe, and with certain Al- 
levlations, that this may not be a Pretext to e- 


by lude Confederacies, and that one of the Allies 
may not in 


ſome Senſe be made the other: 
Ju des (ch. 3 


Another ce/ebratedDiſtinQion of Leagues, : 
is that which divides them into Rea/and Per. 


ſonal. The latter are ſuch as are made with 


the Prince, purely with Relation to his Perſon, 
and expire with him. The former are ſuch 
are made with the Kingdom and Commonweal 
rather than the Prince or Government ; a 
theſe outlive the Miniſtry and the Government it 
ſelf, under which they were firſt made, To which 
of theſe every League belongs, will appear from 
what follows. This theretore is certain, chat 
whatever Leagues are made with a free Pec 
are in their own Nature Real, and muſt con- 


tinue till the Term limited in the League. Not- 
withſtanding the Magiſtracy, by whoſe Interven: 


tion the Leagues were made, may die or be 
nd hence, we may infer, that if a 
Free People enter into a League, and afterwards 
the State of the Commonwealth happen tro he 


changed from a Democracy, into a Monarchy , 


the League is ſtill entire, becauſe the People is the 

ſame, tho* the Form of the Commonwealth 

| rince that is calld to 

the Throne by the free Voice of the People, is 

always ſuppoſed to take the SovereignPower u 
ns. contraſt 4 


on him,together with all theOb/gatio 


"% 4 


for there is hardly any di 
i. Simlerus de Repub, Helvetiorum, I. 1. p. 119. 
| (9) nico 2 J. 6. $ 

x) Axiſt. Rhet.1. 3-6.44. Tis i 
by it. Valer. Flaccus. | 
Certa fides animis idem quibus incidit boſtrs, 
Iſfacrates Orat. ad Philiy. A Commonwealth hath no 
thinks it teuis ta advan 


ſpeaking of the State of Venice, ſaith we meaſur 


e our. 
them. O) Polyb. Excerp. Legat. 93. c. 36 


Y Ewripid. Iphigenia in Tuuris. 


81 More, Vtop. 1. 2. (a) Vid. L. 19. D. de * 
(c) Vid. fob Libris Nl 3. 7. 313. EGF" Pars 247 1671, 9 
f X , | . : 1:26 : a | £ 


) Vid: Bodin. de Repub.1. 4. c. 6. Perater, Archidam., People that are jealous of their Liberty cit el 


(t) Vid. Gellius I. 2. c. 29. 


w) Arift. Nicum. 1.8. c. 5. 6 
ible, that any Man ſhould chooſe to do a thing without any proſpect of advantage 


They are certain Friends that have 2 common Foe, 


regard, either to Enemies or Oaths, or any thing elſe, further than it 
thus Polybius faith of Amutus, that he knew Kings naturally look'd upon none either as Friends 
or Enemies; but rated Friendſhip and Enmity, purely according to their own Profit. Andr. Maurocenus, Hiſt. Venet. I. 1. 


and the Credit and Intereſt 
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Chap. X. 


By the People, when it lay in their Hands. 
ſides, Leagues are made by them that are in- 
velted with Sovereign Power ; the common Sub- 
je of which Power is the Commonwealth; and 
Sovereign Power is the ſame, both when it is 
exerciſed by the common Suffrages of the whole 
Body of the People, and when it is afterwards 
entruſted to a Prince, created 1 conſent of 
the People. But here all thoſe Leagues are ex- 
cepted, that were made only for the Preſervat i- 
on of the preſent State of the Commonwealth. 
For Example, ſuppoſe two Free Commonuealths 
enter into a Confederacy, by which they agree 
to Aid and Aſt one another, againſt all 
Tuch as ſhall endeavour by Force to ſubvert the 
preſent Eſtabliſpment of the Government, in ei- 
ther Commonwealth. For if afterwards, ei- 
ther of the tuo Nations freely conſent to an A/- 
teration of the State of their Commonwealth, 
the Reaſons cealing, the Confederacy is ſuppo- 
ed of Courſe to expire. But however in the 
Generel,it every League made with a free People 
be Real, yet it does not follow on the other 
hand, that therefore every League made with a 
Prince is Perſonal, and dies with him ; for the 
Inſerting a Perſon in a Compact, doth not 
make the Compact Perſonal, but only ſhows 
by what Perſons Intervention the 1 
was made (d). But becauſe it is evident, that 
Princes makes ſome Leagues with no farther 
Intention, than that they ſhould continue till 
their Death ; and others with Defign to derive 
them down to their Succeſſours; it muſt there- 
fore be inquired, what are the Marks whereby 
we may diſtinguiſh, which ort every Rega 
League ought to be reduced to. 

II. And it is Grotiurs Opinion (e), that it 
is eaſier to diſcover this, from the Form and 
Phraſe of the League itſelf, than from any ge- 
neral Rules or Obſervarions. And thus all 
Leagues will appear to be Rea/, in which *tis 
 expreſly mentioned, either that they are to be 
perpetual, or that they are made for the Com- 
mon Good; or made with the Prince and his 
Succeſſour s; or when a particular Time is limi- 
ted for the Continuation of them. Bur be- 
fides, the other Words of the League ſometimes, 
and ſometimes the matter of i, and ſometimes 
the Morrves of entring into it, may make a 

Conjecture eaſy in 18 Cale. If the ConjeR- 
ures are equal on both ſides, the 02 favourable 
| Leagues muſt be ſuppoſed to be the Rea/, and 
the (*) Odiows, the Perſonal. The favourable 
' Leagues are thoſe that are made for the Ad- 
vancement of 
of War are odious, for the Defen/roe 
' Incline to the favourable Part; the 
have more of that which is 0 


them. | 
is obliged by 


nerally 


enſroe 


rin 


VIII. But how far a Szcce 
the Leagues of the Prince his Predeceſſour , is 


Commerce. Not that all Leagues the 
thinks is now grown uſeleſs a 


the Predec:ſſour make a Peace, the Succeſſour is 
obliged by ir. For by a Peace tis manifeſt, 
all thoſe paſt Injuries that gave Birth to the 
ar are forgotten, the Articles of the Peace be- 
ing duly obſerved. And then Secondly, tis be- 
yond diſpute, that the Succeſſour is obliged to 
ſtand to all thoſe lawful Agreements, by which 
his Predeceſſour transferr'd any Right to a Third 
Perſon. And again Thirdly, It is alſo certain, 
that when one of the Confederates hath perform- 


ed what the League obliged him to, and the 


Prince die before he /atisfie what was required 
on his Part, the Succeſſour is obliged to ſa- 
tisfie it. For ſince what the other performed 
upon a Condition of an Equivalent to be paid 
him, did either really, or at leaſt was intended 
to promote the Advantage of the Common- 
wealth; it is evident, that unleſs the Equivalent 
be paid him, he hath a Right to demand Reſti- 
tution or Satisfattion, for what he perfotm'd, 
in a manner before it was due; and conſe- 
uently, that the Succeſſor is obliged to refund 
all back, except he chooſeth to pay the Egui- 
valent, according as the Articles of Confederacy 
before determined. ' Laſtly, as to thoſe Leagues, 
where nothing hath been performed on either 
hand, or where the Performances have been e- 
qual, it may I think be ſaid in general; that 
the Prince if he entered into the League as 
head of his People, and with defign to advance 
the Publick Good by it, muſt be ſuppoſed. to 
have made a Rea League, and to have obliged 
his Succeſſour by it. Becauſe ſuch a League 
a the whole Maſs of the People; and the 
ſucceeding Prince, the Head of them enters 
upon the ſame Rzghrs, and takes upon him the 
fame Incumbrances with his Predeceſſour. But 


where the League directly regards the Benefit 


of the Prince's Perſon and Family ; tis evident 
that when he dies, or that is extinct, the League 
muſt alſo be at end, But it is grown into a 
Cuſtom upon any new Succeſſion, to renew the 
Leagues, tho in themſelves undoubtedly Rea/; 


at leaſt in general Terms, for fear any Diſpute 


or Exception ſhould ariſe, that fince the Com- 
monwealth hath not yet perceived the uſe and 
advantage of ſuch a League”; that therefore it 
hath no other Borzom bur his Faith that made it, 


and doth not deſcend to the Succeſſour. And eſpe- 
cially fince the og of every League is to pro- 
"mote the Publick 


o; and fince the Succeſſour 
8 have Sentiments in Relation to hat 
different from his Predeceſſour, he hath in con- 
ſequence a Right to take different Meaſures,and 
therefore may let a League . which he 

unſervicable 


to the Commonwealth (). And here it may 


be obſerved, that where ſeveral different Leagues 


have formerly  paſs'd interchangeably between 
Nations, and they afterwards renew them in 
General, the League that was laſt made muſt 


what we may ealily take a more diſtinft view be ſuppos d chi to be renewed 1 the 
of. For in the firſt Place tis certain, that if latrer always le the force of the For 
: 1) Vid. L.7. $8. D. de Polis, 0 Grot, L. 2. c. 16. 5 16. ( ente 7 
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mer rs therefore it was unpardonable 
Dulneſs and Negligence, both in the Ambaſſa- 
douts, and them that ſent them, that went to 
renew a League with King Ptolowy, and neither 
knew what Treaties and Leagues had formerly 
2 between that Prince and the Achæianc, 

or which of them the Ache:ans were defirous to 


IX. And here an Enquiry is made, whether 
if one of the Princes of a Confederacy happen 
to be depoſed and expelPd by his own Subjects; 
the other Confederate be obliged to ſend him the 
ume Aids and Supplies, as he promiſed, when 
he was in Poſſeſſion of his Kingdom. otiur, 
in the Chap. before quoted, 5 17. affirms that 
he is. Becauſe a Prince unjuſtly depoſed and 
expelled, hath ſtill a Right to his Kingdom, tho 
ke hath loſt the Poſeſſion. To me, thus much 
in this caſe ſeems to be certain, that if the 
Terms of the League expreſly mention and in- 
tend the Defence of the Prince's Perſon and Fa- 
mily, he ought to be aſſiſted in the Recovery of 
his Kingdom: But if the Confederacy was form- 
ed for the public Good, tis a very er 
Point, whether the cid Prince can demand 
Affiſtance in Vertue of his League : For thoſe 
Aids are preſumed to have been promiſed againſt 
Foreign Enemies, without any thought of this 
rticular 41 not but that ſtill ſuch a League 
ves us at Liberty to aſſiſt the Lawfu! Prince 
againſt an U/ſurper. And thus if we are engaged 
in a 3. with a Free People, and an In- 
. teſtine Domeſtic Enemy endeavours to enflave 


ance to ſuppreſs him, before he is grown into a 

Lawful Prince. For the * Qualities in Leagues, 
as ſuppoſe it be expreſly mentioned, that the 
League is made with the Prince and his Sxc- 
ceſſors, imply a ftri and prope Rig ht, and ſuch 

s have à juf Title to the Kingdom, and not a 
: bare Uſurpation, or ſuch as have nothing elſe 
to depend upon but /aw/eſs Force and Power. 
X. Another famous Queſtion is, If ir be pro- 

vided by the League, that neither of the Confe. 
derates (hall injure or invade the other's Allies, 
whether by 4/zzes is meant ſuch only as were 
Allies at the time the League was made, or 
ſuch as are afterwards taken into an Aliance 
on either ſide? What was urged in this Contro- 
verſy between the Romans on one hand, and the 
Caribaginians on the other, at the beginning of 
the Second Punic War, may be ſeen in Polybius 
L-3. and Livy I. 21. c. 19. The Deciſion Grotius 
makes of the Diſpute is his (Y), That it was 
no Breach of Leagxe either for the Cartbaginians 
To make War upon the Saguntines, tho afrer 
they were taken into an Alliance by the Romans, 
or for the Romans to undertake to defend them: 
For it may happen without any Breach of 
League, that of two Confederates one may make 
War upon, and the other affiſt the ſame Party. 
Andi it is uſual in Leagues ro make Articles that 


Liberty 
_ deed agree, that tho' one Article of the League 


to 
l ricle, and ought not to ſuffer any poſitive Euil 
them, we may with Juſtice ſend them Aft. by | Fin Wd 


je e | it an 
fication, what the * Engagers are obliged to do 


relate particularly to ſuch Caſes, Vid. the 
Leagues made between the Romans and the Car. 
thaginians in the Time of the Tareatine. War; 
Po/yb. I. 3. c. 25. tho when Confederates ate ſo 
far ingaged in —_—_ Intereſts, *ris eyidenr, 
they are upon the Brink of an open Rapture: 
For the Senſe of the Pain is the ſame whether 
the Stroaſt be inflicted in another's Name, or in 
the Striker's. own; but eſpecially if the Scat e 
the War happen to be removed into the A. 
ing Prince's Country (i). n 
XI. And it muſt be further obſerved, that 
Leagues which are limited to a particular Time, 
when that expires, muſt not be ſuppoſed to be 
tacitely renewed ; both becauſe no Body can be 


preſumed to bind himſelf rathly by any new 


Obligations, and becauſe otherwiſe it can ne- 
ver be known how long a League is to continue. 
And therefore if after rhe League expires, ſore 
Ads of a ſeeming Alliance are con — : yo 4 
may be look d upon to be Ae of Kindneſs a 
good Nature, but ire no Arguments of the Reno- 
vation of the League: For bare Friendſhip con- 
tinues after the Leegue is at an end. Again, it 
is evident from the Nature of all Compatts, that 
where one of the Parties refuſeth to ſtand to 
the Conditions of the League, the other is at 
to break off too. Confederates may in- 


be drop'd, yet the ref? ſhall be inviolably ob- 
ſerved : Bur then the other Party is not obliged 
orm the Equivalent to the neglefled Ar- 


it. * E ” 4x68 vt 
XII. I come now to conſider the * Engage- 
ments, or thoſe Public Compatls which are made 


by the Miniſters of State, in Negotiations tela- 


? 


ting to the Sovereign Power, without any Ad. 
vice and Command from it: And here rhe yt 
Queſtion I meet with, is upon that difficult 
Caſe, where the Engagement is paſs'd abſolutely 
without any 7 or Condition of its being 
accepted and rat! 4 by the Sovereign, and the 
Rati- 


Sovereign afterwards refuſe to give 


in Satisfaction to the Party they made the Ex- 
gagement to? This was a Controverſy that was 
warmly diſputed among the 0/4 Romans upon 
the Engagement that was made at the Furce Er. 
dine, the Story is at large in Ly, I. 9. c. 8. Nc. 
And indeed if we meaſure the matter by ſtridt 
Juſtice the Romans were neither obliged to ra- 
tifie the Engagement, nor to ſet things in 
Poſture they were in before; but it was enough 
to ſurrender up thoſe: that made it (: Bax 
we eftimate the thing by Equity, certainly the 
Romans ought to have rat:fie ITE 
however it was concluded without their Advice 
and Conſent. The ou indeed had no Pow- 
ers to determine of a War, conclude a Peace, or 
enter into any League with an Enemy withour 
particular Inftrutt;ons and Commiſſion trom their 
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(RAP. X. 
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Maſters, the Senate, and the People: But yet 
ſince they did not preſyme upon the People's 
Conſent without very good 2 when it was 
impoſſible otherwiſe to ſave the Lives of ſo many 
Thouſand Citizens, the Flower of all rhe Roman 
Commonwealth, and when the Enemy had — 
formed all that could ſeem equivalent to à For- 
u Peace and League ; the People in reaſon, 
ought to have confirm'd the Conditions, eſpecially 
fince there was nothing ſeverely hard or uni uſt in 
them (/) : For it would have been enough for 
the People to have ſtood — to that Prin 
ciple, that their Magiſtrates could oblige them to 
nothing without their own Conſent and Command, 
if the Samnites had demanded any thing that 
was unreaſonable and inſupportable : But tis 
manifeſt, that the great Mortification to that 
proud ambitious People was, that their Army 
was forced to ſubmit to the Ignominy of _ 
under the Zugum : Which was indeed very 


Conduct in the Samnite General; for that Di/- 


grace did not leſſen their Strength, but only 
' provok'd and exaſperated that res People to 
revenge the Difhonour. Bur indeed the Roman 
Army well deſerved the Treatment they 
met with, for hazarding raſhly to paſs a Place 

were Strangers to, withour ſending Scouts 
before to diſcover it: But then it was certainly 
the wiſeſt way to ſubmit to rhe Dz/grace, rather 
than ſuffer the Strength of Rome to be cut off; 
and with this, we may confider the Arguments 
Lentulus offered to 


that the Commonwealth 
the Ad. and 


| 8 Oihſer vation u the 
1663. he Kb ee to conclade three 
| ments in the f 

- the Tatereſt 


perſwade the Engagement, 


thority, and to ſecure them from going over to 
the Enemy. Hence Tacitus faith, Ann. 12. 
That Mithridates was at a loſs whoſe Pity he 
© ſhould addreſs himſelf to; becauſe none of 
the Romans had Powers large enough to give 
* him any Aſſurance in depend ing upon t 
Promi But tis manifeſt, that the Hawgh- 
Romant never conſidered, that they might 
ome time or other be forced to accept as hard 
Conditions as they had impoſed upon others. 
However, it was a Strain © Gumby in the 
Samnites, not to accept the Surrender of the 
Sponſors : And it was very ridiculous in Poſt. 
humius, when the Szrrender was offerd. to 
ſtrike the Fecia/:s on the Thigh with his 
and then to cry out that he was a Samnite Subj 
and that contrary to the Laws of Nations he had 
injured and abuſed a Publick Miniſter, and 
therefore that the Romans might carry on the 
War with more Juſtice on their fide. And the 
Judgment of Lroy upon the whole Proceedings, 
may perhaps deſerve our Obſervation ; the Spon- 
ſors (faith he) after they had been offer'd to be 
ielded up, and were not acce return'd 
ck to the Roman Camp, ſua le liberati, ab- 
folv'd from their own Faith, but he adds doubt- 


fully, {orſen & publica, and perhaps from the 


Public a 
XIII. The laſt Queſtion is, If the Sovereign 


knows that his Hinifers have paſs d a Promſe 


and Engagement, and is ſilent upon it, whether 
it may be inferr'd from thence, that he owns 


to this, I 


and approves it? But for an Anſwer 
refer you to Grotiae, I. 2. c. 16. < 17, 


Cu r. 


K 


Promiſcuous Compalls of Sovereign Princes. 


1 Am, in the next place, to confider the Diffi- 
culties that ariſe about the Promiſcuau Com- 

palts of Sovereign Princes, which may be redu- 
ced to theſe three Heads ; Firfl, Whether a So. 
vereign Prince hath any particular Power, with 
regard to jr aa that himſelf? Second. 
„ What Liberty be hath in Obligations con. 
tracted with his * and Thirdly, How, 
and how far he can lige his Sacre . 

II. The firſt Diffcu/ty therefore is, That ſee- 
ing the Prince hath Porzer to reverſe any Con. 
tra made to the Prejudice of his Sub jede, and 
reſtore them to the Stare they were in before, 


£ . 


- 


222 Reaſons abſalue them from their 
Oaths;, whether he cannot make uſe of 
ſame Power in Caſes that relate to himſelf, 
Example, ſuppoſing that by Fraudulence or Force 
or through Indiſcretion of Age, he has agreed 
to any prejudicial Terms, or hath been any other 
way notoriouſly abuſed in his Conrrafs, or bath 
bound himſelf by any raſb Oath ? And here we 
muſt obſerve, that the Queſtion as it is ſtated in 
this rude Form, and as the Words of it lie, im- 
plies a ContradiQtion ; for to reftore Perſons to 
the State they were in, and to ab/o/ve from 


Oathe, are AA that bear a Re/arion and Ten- 


dency 


Ke 
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dency to another Perſon, but are derived and 
flow from one that is inveſted with Power and 
Autbority over the Perſon that is to be reſtor d 
and abſotv'd ;.and therefore the Queſtion ought 
rather to be ſtated thus, Whether it a Prince 
hath eee himſelf, by conſenting to cer- 
train Obligations and Conditions of Contract, upon 
a Senſe of rhe Prejudice he ſuffers by it, may by 
his own Aut bority declare, that by reaſon of 
ſuch Fax/rs adhering to ir, he looks upon him- 
ſelf ro be releaſed from the Obligation. To 
which it may be anſwered, that as thoſe that live 
in a huberty of Nature, and own no Subjefion are 
under their own Conduct and are Judges in their 
own Affairs; ſo if they are anjuſtiy injured by any 
Body in their Contracts, they may by their own 
Authority demand Reftitution or Amendments to 
be made to their Agreement, on Suppaſit ion the 
Prejudice and Injury they ſuſtain be vi/ib/e and 
nifeſt : For when the thing is diſputed, the 
atter muſt be referred to the Decifion of 
birrators ; and therefore if a Prince, ſince he is 
ſtill in Poſſeſſion of his Natural Liberty, find 
any Flaw or Abuſe put pon him, in the Terms 
he hath conſented to may by his .own Al 
thority declare to the Party 
will not be obliged to ſtand to any ſuch Compal: 
And there is no neceſſity for him to obtain a 
Releaſe from it from the other Party, fince the 
thing is in its n Nature uncapable of produ- 
cing any Obligation or Right. Thus Lemgs XIII. 
of France 3 there lay a juſt * 
from the King under Confinement and Bonds, to 
the King at Liberty (a) : But becauſe it may 
ſomerimes happen, that ill Men when they have 
a Mind to put a Cheat upon the World and 
fFalſiie their Faith, may pretend Flaws in their 
Contralts to cover their own Frauds and Perfidy, 
therefore under Cuil Government it is very ne- 
ceſſary to enat?, what As ſhall in their own 
ehr be look'd upon to be invalid and mull, 
what are to be examin'd into and deter- 
mined by Sentence of Court. 

III. But wben the Matter lies between the 
Prince and his Subject, the Difference of the 
Caſe will, I think, deſerve a difin# Confide- 
ration. A Prince's Minority is ſuppoſed to con- 
tinue as long as the Adminiſtration of the Go- 
uvernment and Affair: of the Kingdom remains 
in the Hands F his Governours and Tutors ; 
and during ther Adminiſtration, the Prince 
himſelf can make no Contra with any Perſon 
of a Foreign State; but if he enter into any Con- 
treff with a Subject, and afterwards find him. 
ſelf injured in it, I ſee no reaſon why he ſhould 
not enjoy the common Benefit of the Law, 
which he allows and ſecures to others; other- 
wiſe his Condition would be inferiour to that 
of private Men, and a Renunciation of the Ex- 
ceptions that might be made to his Minority, 
cannot be ſuppoſed to be of any Force againſt 
the Preſumptions of the rea! Weakneſſes that 
Age is liable to. A Prince cannot reſcind the 


tt. th. * I * — — 


47 


concern d, that he 


Treaties and Competts that wers lawfully made 
oy his Governours with any Foreign rare or 

erſon, when he is come to Age, upon Prerence 
that they were made in his norityz becauſe 
then there could be nothing paſs'd with any 8e. 
curity under a Prince that happen'd to be a 
Minor. However, the Prince's Gouernourt, 
the Regents, are obliged to give in an Account 
of their Adminiſtration : But no Exceptron 
whatever of Fear, Injury, or Fraud is of any 
Force againſt the Capitulationt, which in /imited 
Monarchies the People propoſe, and the Prince 
conſents to, at his Acceſton to the Government: 
For if thoſe Laws ſeem'd roo hard and ſevere, 
the Prince had his Liberty of accepting or re- 
fuſing them; for the People would not have 
forced him to take the Government upon him: 
And it is not to be ſuppoſed, that any People 
would be ſo inconſiderate, as to tie up the hands 
of their Prince with ſuch Laws as muſt make 
the Sovereign Power weak and feeble, and his 
Government Lifeleſs and unactive. And here 
I ſhall enquire by the way, whether David 
could have retracted his Oarb, by which he pro- 
miſed not to puniſh Shinei that curſed him as 


he fled from Ab/alom ? And I think he could 


not : For the King was under no A 
of Force or Fear when he ſware to ny neithy 


could he be thought to do it out of Ra 
rather 


or Indiſcrerion, but on the contrary, out 
of mature Conſideration and Delign, t upon 
ſo remarkable an Inſtance of his the 
People that had been engaged in the Rebellion, 


might return the more willingly, and with grea 
tet Aſſurance to their Obedience Nalthes was 
the Promiſe of Impunity in it ſelf unlawful, 
for the King might very juſtiy, and without In- 
jury to any Body elſe, rdon a Crime that 
was committed purely againſt his own Perſon. 
Bur-it hath been a further Matter of Di 


to { whether he did well to leave ſuch a a 


Remembrance of Shimeis Crime in his laſt Com- 
mands to Solomon. In my Opinion, David did 


nothing in this that was contrary to his Oath: 


For he did not leave any Command with his $ 
to puniſh Shimei tor his Crime; but only adviſed 
him to keep a ſtri& Eye upon that malicious bad 
Man- and y to his Family, and to take 
care he did not create him any Difturban- 
ces; and if he ſhould afterwards find him guil- 
ty of any Miſdemeanour, not to be cal in 
granting him a Pardon. And therefore Solomon 
commanded him to live in Feruſalem under the 

of the Court, and forbad him to paſs over 


E 
th Brook Kzdron, that he might not inſult up- 
on his Impunity, and conceive any Satisfaction 


in ſeeing the Place where he had with ſo much 
Bitterneſs reviled and curſed David. But Di- 
vine Providence ſo dif} it, that he ſhould 


break thoſe eaſy Conditions which he himſelf 
approved and conſented to, that there mens þ 
4 —— , 


be juſt occaſion given to take off ſo ill 
by puniſhing him as he deſerved. © 


. 
ä _= ? 1 3 ad as £4 * Ar 


(. one fit. Gull 


— . > A 0 


— 1 


Sa. 


5 


252 


— 2 


IV. But it muſt be obſerved, that however 
Princes, when they enter into any particular 
Aal, with their Subjects not as Princes, but as 
other private Men, are preſumed always to com- 
ply with the paſit ive of the Common- 
wealth which relate to the Validity of ſuch Acfs; 
yet ſince they are above the Coil Laws, they 
are under no neceſſity of following thoſe Lars 
always in their private Adr. And therefore if 
they voluntarily and adviſedly enter into any 
Contraft, that would . otherwiſe be invalid in 
Law : They are ſuppoſed to have exempred that 
particular Contract — the force of the Laws, 
where there are ſuch, and to declare that no 
Nullity ſhall enſue upon that Account: For o- 
therwiſe all that was done would fignifie no- 
41150 (H). And I think it is very reaſonable to 

ow, that if a Prince find himſelf very much 
injured in a Contract, which at firſt he did not 
perceive, he may if he pleaſe reſcind, or atleaſt 
corre(t and amend it (c). | | 

V. That no Prince hath Power to releaſe 
himſelf from his Oath, when there lies no Obye- 
Hon either againſt the Validity of his taking it, 
or the Matter contain d in it, or Circumſtances 
belonging to it, upon a Pretence that it is law- 
ful for him to re/eve his Subjefs in ſome par- 
ticular Oaths, I think is evident. For the Oaths 


which he has Power to reſcind in his Subjects, 


have always this Condition annext to them, if it 
6415 my Sovereign. And *tis certain it would 

Impoſſible to bind any Obligation _=_ Man, 
it he reſerves to himſelf a Power to break from 
it whenever he thinks fit (d). 


VI. But tho? Princes are as much obliged in 


Conſcience by their Pomiſes and Compatts as pri- 


vaie Men; yet in this reſpe& there is a diffe- 
rence between the Ob/jgation of a Prince and 
that of a Subject, that tis eaſy for the Prince 
to force the I ro ſtand to Terms, when 
perhape he would willingly go back; but a 
jeck as long as he is ſuch, hath no way to 
oblige his Prince to give him what is his Due 
when he refuſes it: But no wiſe Prince will 
ever refuſe to ſtand to a /awful Contract, fince 
he muſt neceſſarily conſider, that his Honour 
and Security depends upon the Credit he hath 
of obſerving his Compads, and that it is the 
worſt thing that can be ſaid of a Prince, that 
he takes no notice of that Fuſtice which it is 
his Duty to adminiſter and ſupport. But how- 
ever, if a Prince upon Contra give the Subject 
Li to enter an Aion againſt him in his 
own Courts, the A#ton it ſelf proceeds rather 
upon natural Equity than the Civil Laws as if 
it were implied, that upon the Knowledge of 
his Obligation, he could not refuſe the Perfor- 
mance of it. And therefore the End propoſed by 
Auch an Action is not to force the Prince to ſtand 
to the Contract, but only to make it appear to the 


Subject, that the Prince had obliged Bf 
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obſerve it. And in ſuch Tryals, there ſhould be 
no regard had to Honour or Greatneſs, but Judę- 
ment ought to be given barely according 10 1 
ſtrongeſt Probabilities of Argument (e). 

VII. And it may alſo happen that the Subjects 
may bedeprived of a Right acquired by Coniract, 
either by way of Paniſbment or by the Force of 
the Tranſcendental Property &, always ſuppo- 
ſing in this Caſe, that the Neceſſities of the 
Commonwealth demand it, and that the Public 
ought to make Reſtitution : And therefore for. 
the ſame reaſon the Prince may defer his Pay- 
ments when any preſſing Exigence of Sate o- 
bliges him to turn the Money another way, that 
ſhould have been paid into the private Subjeg. 
And from hence it appears, what we may de- 
termine about the Tabule nouæ, or general Diſ- 
charges from Debts or Obligations, which Solon 


call'd Zu , or the/haking off a Burden (f). 


VIII. But 4%, that it may appear, whe- 
ther and how ge a Prince hath r. tranf- 


mit an Obligation upon a private Contra# down 
to his Succeſſours; it ſhould be firſt conſidered, 
whether the Prince's Kingdom be his Patrimony, 
or whether he 2 it only as it were upon an 
Uſufratuary Right. A Succeſſour to a Prince 
that holds his Kingdom in the former Right, 
ſince he ſucceeds to all his Goods and Poſſeſhons, 
muſt be ſuppoſed to inherit all Debts and 
Obligations, which did not ultimately termi- 
nate in his 82 As to the Debts of Prin. 
ces that poſſeſs their Kingdoms, in the /atter, 
Grotins |. 2. c. 14.4 11. is of Opinion, that the 
Swcceſſours are not immediately, and purely be- 
cauſe they ſucceed them in the Kingdom, obliged 
to diſcharge them : For ſuch Princes do not de- 
rive their Right to the Throne from the King 
their immediate Predeceſſour, but from the Peo- 
ple themſelves. But even theſe Succeſſours are 
obliged by the Debts of their Predeceſſours, 
mediately and by Interpoſition of the Common- 
wealth, not as upon their own Account, but as 
they are Heads of the Commonwealth: For in 
the laſt Re/orr the Debts of the Prince affect 
the State ir ſelf, as they were contracted by the 
Head and Governour of it, And the Truth of 
this, that Princes have Power to devolve Debts 


upon the Commonwealth it ſelf, is evident from 


hence, that ſometimes it would be impoſſible 
to ſupply the Necefiries of the State, other- 
wile than by contracting ſuch Debrs. And ſince 
the Adminiſtration and Security of the Com- 
monwealth is entruſted with the Prince, he 
muſt be allowed to have the Command of all 
thoſe Mearns, without which that End cannot 
be purſued or obtained: But then on the other 
hand, this Power to oblige the Commonwealth, 
ought to be ſtrain'd no further than the Prince 
can have fair Reaſons for contrafting the Debt. 
But then again, neither ought the Prince to be 
fo far limited, as not to have Power to devolve 
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Grotius Hiſt. Belg. |. 3. 
. Ce) Keliod. 


(c 


I. x. * Vi 


tw —4 72619 pnboa 


( f ) Vid. Plutarch. Solon. Cic. Off. I. 2. ad fin. 
IF - any 


„ oy 12 ** * | . x * 4 4 v * * 8 4 5 g . 2 N 


* 


Poe a 6. Haas 
£97 ana * 5 
2 F A * 7 * x : 5 : 
* 0 NN 


— I Se ie i A en oe 


4 
A 
b.4 


* . 
* 2 * At. _ — 6 * Fe a —  - 0 SER” Ages ery 5 „* * 0 
— — — death * 
A 2 * * 8 en 
— 1 * TY 110 * * . 2 
N 8 ” 
2 . 8 , 5 L. \ 
9 * ? A, | 
p- "TY * 2 n 2 OT FOE . p 


rr 
2 E 
92 * — FO 


„ - 1 
3. i 7 „ > es Wo * 
_ * 
— 8 
. aon 
| . * 
of — ation. * 
b : 4 ; 


1 


any Debts _ rhe Commonwealth, bur what 


have 4 rais d ſome Advantage to the 
State (tho? *ris fit Inferiour 3 ſhould 
be ſo confin'd) (g), but *cis ſufficient if he 
hath a fair 3 = — ung tor what he 
artempts, tho* perhaps the Event may fall out 
— to his Expectations (S). Abd be 
fore upon the whole, all Contrafs made by the 
Prince, oblige the Commonwealth, unleſs when 
they are manifeſtly 2bſurd or unjuſt; and when 
the Matter is doubtful, tis always to be pre- 
ſumed in favour of the P rince, and ſuch Cor. 
tralls as theſe, alſo oblige the Succeſſaur, as he is 


the Head of the Commonwealth: Nay, the 


People themſelves will be ob/jged by them, if 
they ſhould change their Form of Government, 
and erect a free Stare. And ſo whatever a free 
People contract, devolues upon and ob/iges the 
Perſon they afterwards confer the Sovereignt 

upon, tho” they give him never ſo full and w4 
* a Right; And this I think is a better 


way of deciding that Queſtion, than by diſtin- of pe 


guiſhing between the greater and the /efſer Ir. 
juries: For in the Adminiſtration of public A, 
fairs, the Probability of the Means ought to be 
allowed a fairer-Confideration than the Sxcce/s 
of the Event, ſince an unforeſeen Accident may 
ſometimes break and diſtract the wiſeſt Mea- 
ſures and Defigns. | 
IX. What hath been ſaid of the Contracts of 
Princes, may al ſo be applied to their Grants 
and Donations, viz. that they cannot be recall'd 
y the Succeſours where they were made upon 
air and plauſible Reaſons (i). But on the con- 
ary,” Ga/ba endeavoured to recover the Lar- 
lle and Donatives that were made by Nero 
allowing no Body to keep more than the Tenth 
Part of his Liberality (A). And thus the Roman 
Senate reduced thoſe Cities to a Tributary State, 
that had bought a Privilege or Immunity of 
Sy/la, Cicero indeed thought them too ſevere in 
It (1). And I think indeed it had been but rea- 
ſonable to have refunded their Money back, fince 
it had been employ'd in public Uſes. And 
thus Baſilius of Macedon, when his Predeceſſour 
Michael had exbauſted the public Treaſure, pub- 
liſhed an Edict, commanding a/! Perſons that 
Had received any of the Money, and could groe 
no fair Account why, or for what they re- 


ceived it, to return i again, or at leaſt the half 


art of it (n). But indeed as to Grams of this 
Ms it ought to be confidered out of what 
they are made ; if the Prince give out of his 
own Pocket, or Eſtate, without diſpute the 
Grant is irrevocable : And if he diſtribute his 
Bounty out of the Revenues or Income of thoſe 


5 Meds tes BR, 


had been granted 


Goods or Poſſeſhons that are intruſted to his A7. 
miniſtration, it ought always to be conſidered, 
upon what Reaſons and with tabat Caution and 


| Moderation the Donations were made. For as 


no Body denies but that the Prince hath Power 
to reward the Service of his Friends and Sub. 
jeas out of the Public Montys, as far as the 
Riches and Occaſions of the State will allow ; 
ſo if the Money of the Nation be. profuſely _ 
{quander'd away upon Perſont that do the Com- 
monwealth neither Credir nor Service, and the 
public Coffers be emptied only to ſatisfy their 
Ambition ; in my Opinion, they ſhould be re- 
pleniſhed from their Pzr/es, that ar firſt drain'd 


them: But it was a better way Ferdinand Ki 

of Arragon took, never to part with any > 
the Lande that belonged to his Crow , and the 
Reaſons he gave for it were, that Princes th 
did altenate their Lands, 8 created the 
14 


ſelves more Enemies than Frien 


by it, decay 

thus they muſt make ſome of their Subjecte a ſort 

tty Princes, that will always be e er 
and fearful of being deprived of their Rights (n). 
What hath been ſaid with Relation to Grants, 
may alſo be applied to Privileges and Immani- 
ties, namely, that ir ought to be confidered up. 
on what reaſons, and with what Cant ion and 
Moderation they were given; and whether they 
are conſiſtent with the common Peace and Secu. 
rity of the State. For without diſpute, theſe 
things ate of far greater Concern than the a- 
wary Eaſineſs of the Prince: And thus indeed 
all Privileges are to be confined under Limita: 
tions and Reſtricłiont, whenever they begin to 
lie heavy upon the other Szbje#s (o). Thus 
when the Romans demanded an Aid of Men and 
Money from the Celtiberi, they thought to ex- 
cuſe themſelves by r the Privileges that 
them by the Roman them- 
ſelves, and the Hiſtorran ſays, * That what they 
* infiſted upon was allowed to be true, but that 
* the Senate when they indulged ſuch Privileges 
* to a7 People, always annexed this Exception, 
That they were to continue in force as long as it 
ſhould ſeem good to them and the Roman People, 
and no longer (p). Lewas King of France, after 
he had reduced the Genoeſe that had revo/ted 
from him, diſanulPd all the Agreements and 
Treaties that had formerly paſs d between him 
and that State, but gave them all back again 
by the way of Priuileges, and not as Compoſt: 
tiont or Compacts; that ſo it might be always in 
his Power to recal them: But perhaps that wax 

not to hold with relation to Privileges of all 

Kinds, but to ſuch only as were to have barely 
a precarious Dependence. WR 
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vid. Sucton. Titus. c. 8. Plin. L. X. Ep. 66. Gratian. Cauſ. 25. Queſt, 1. 
) Vid. Sueton. Galba. c. 15. Tacitus. H. L. 1. Tacitus H. L. 3. cenſures 
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and expoſer the Profuenls of Yitelliuss Grants 


which, ſays be, it was inconſiſtent with the Security of the State either to give or teccine. 0 OS. Sd 


(m) Zonares Bafilius Macedo. Vid. Hieron. Oſorius de 
King John made juſt before bis Death. | 


Reb. geſt. Emanuel l. 


1. Where be gives an Account 


J N N . "7 8734 1 „ + „* 
Vid. Bzcl. ad Grot. L. 1. 105. Grot. L. 2. c. 14. $ 12. Laurentius Valla de rebus Ferdinandi Arrag, L 3. 
* i p.m: 167 Gr L 2.0, 14-613. bz Ei gels Fadia it 


Vid. L. 1. $ 10. 16. D. ne quid in loco publs 
85 — i 1 Lyric. Guicciardine Hiſt; L. 7. 
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Mong the /evera/ Ways a Man may ceaſe 
A to be a Swbjed, this is by ſome reckoned 
for one, when the Prince dyes and leaves no 
Heir or Succeſſour behind; or gives over his 
Kingdom for loſt. For then they {9 every parti- 
cular Subject is left free to a liberty of Nature. 
But fince it is maniteſt that a Kizgdom in ſuch 
a Caſe, is not abſolutely diſſolv d, but * re- 
duced to a State of Imerregnum. The Obliga 
Hay of the Subjects to the Prince they have 
oft, are indeed at an End; but yer they conti. 
nue {till united to one another, by the Original 
Bond and Compact of Society. 

IT But the common way of cealing to be a 
Subject is, When a Man by the Perwiffon of 
his own Commonwealth, voluntarily removes 
into another, and ſettles his Effects, and the 
hopes of his Fortune 1bere. How tar ſuch Lo. 
luntary Removes may be permitted, muſt be dil- 
covered by the Methods of the Subjects Adm/- 
fion into the Commonwealth. For ſome are 
forced to put themſelves under the Protection and 
Government of a Commonwealth, by being con- 

ted in War, or reduced to the laſt Neceſſities. 

d what Liberty is allowed to theſe, muſt be 
known by the Laws of the Commonwealth. 
But if a Man ab/ſo/utely Free, that never knew 
what it was to be a Subjadi, (as the Patriarchs 
and Maſters of Families of old,) or is at preſent 
free from any Subjefion he had been under be- 
fore, voluntarily | ya | 
wealrh;ir muſt alſo be determined by theConſtitu- 


tions of that Commonwealth, what Liberty to 


remove thence was left him. For in ſome Com- 
monwealths, no Man is permitted to leave them 
without the Expreſs Conſent of the Government. 
In others, a Man may be allowed that Liberty, 
if he ſubmit to certain Impoſerionss as ppl 
if he pay ſuch a Sam of Money, or lea ve part of 
his Goods behind him (a). But where there are 
no Laws about the matter, we muſt be determi- 
ned by 5; nh from the Nature of Civil Sub- 
jellian. What Cuſtom admits of, every Subject 
is ſuppoſ 


ed at liberty to uſe. If this gives no 
Light to the matter, and the Compa&# of Sub- 
Jetion make no mention at all of it, it muſt be 
that every Man reſerved himſelf the 
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himſelf to any Common:-. 


Liberty to remove at his own Diſcretion, and that 


Cuay. XI. 
By what Ways a Man may ceaſe to be 4 Subjett, 


he choſe rather to be a Citizen of the World, as 
Socrates ſaid, than a Subject in any particular 
Country (b). For when a Man enters himſelf 
into a Commonwealth, it cannot be ſuppoſed 
that he has given up the Care of himſelf and 
Fortunes; but rather that by this he takes 
the beſt diem to defend and ſecure 
both. But becauſe it often happens, that the Na- 


ture of the Gouernment does not ſuit with every 


Mans private Cirgumſtances, or he thinks at 
leaſt he can make his Fortune with more Advan- 
tage elſewhere; and fince it would be unrea- 
tonable to reform and make A/terations in the 
Commonwealth, at the deſire, and for the bene- 
fit bay, of two or three Private Subje#s, the 
next thing is, to give them leave to remove, and 
provide for themſelves as they think beſt. Thus 
* Demaratus the Father of King Targuin fled 
© with his Family to Corimb, 5 ſettled there, 
5 ee be our not rl mace 14 the 
rant ' Cypſellus, wilely preferring L. 

* tho” in Boomers to Series at ome (. 
Sometimes there is not ſufficient Encouragement 
allowed to Men of Parts in their own Nation (d). 
And ſome have found it true by Experience ſ hat 
a. Prophet bath no honour in bis own Country. For 
Men of baſe Tempers look with envy upon 
thoſe that have raiſed themſelves by their own 
Worth, to a pitch of Greatneſs bey are ſenſible 
is above their reach, when perhaps they were 
once Swperioxr, at lcaſt upon the Level with 
them; and as Lacydes faid (e). Statues ought 
to be ſeen at a diſtance, becauſè roo near a View 
leflens the Beauty of them. And to deny oy 
Perſons the Liberty of Removing, would in effe 

be all one, with laying a Command upen Men 
that are free, and at their own diſpotal, not to 
preſume to riſe above the Rank and Condition of 
their Parents. But the Commonwealth alſo it 
{elf may make its Advantages by theſe Remopes, 
by inviting in Perſons of Worth and Eminence 
from abroad. By the Conſtitutions of the Ro- 
* man Republick, no Subjc& could be forced to 
© leave the Ce or if he pleaſed not 
* to leave it, when he was made Member of a: 
* nother he had rather be in. And therefore Ty 
© faith (). That a little before his Remembrance, 
© ſeveral Citizens of Rowe, Men of Credit and 


n 


4) Ovid. Metam. 414 foe ing of the Arg'ves, 

© —=Probiben a bs Fo” 
Pang; mors poſita eft patriam mutare volenti. 

(Þ) Valerins Maccny, L. 7. ae HINA 
Omnibus hunc communem animantibus orbem, 
Comme & crede Deor; patriam "inde weeato, 
Ge itqu, dies ; nec nos diis nata Malignis ; 
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Dix. Lert. l. 4. (f) Cic. Orat. pro Balbo. 
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Tlhbe Laws forbid my flight, and threaten Death 


To thoſe that loave the Land which gave them breath. 


The World to all her ample Fields extends, 
And God and Providence are common Friends; 
Where er e the Day.diſcovers diſtant Earth, . 
The Country is mine; nor are we doom'd by Birth 
To this cold frozen Soil; but uncanfin'd, | | 
May change our Country, as we change cur mind. 


i) Vid. Dial. Sicubns, I. 1, c. 67. 
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Fortunes, voluntarily left that and ſettled 
* themſelves in other Commonwealths. And 
* the Way ſab he, lies open from every State 
to ours, and from ours to every one. And this 
Right he extols in ſeveral very great Expreſſions 
(g). And it is no Objection againſt any thing 
that is here ſaid, that the Fathers of Families, 
that atfirſt eretted the Commonwealth, are ſup- 
poſed to have bound one another by Campad, to 
aſſemble and unite their ſtrength in common. 
For even in other Societies any Member hath 
Liberty to go off, ſo it be not with any fraudu. 
tent deſign, at an ill time, or to the Prejudice of 
the other Members, eſpecially if the Society were 
not eltabliſhed with any particular Limitation of 
Time. And indeed ſeveral Commonwealths are 
therefore very little concern'd at their Subjetts 
leaving them, becauſe they are oxerſtock*'d with 
Men, and are glad to have their Numbers leſſened. 
III. Buc however, ſince tis generally the Ii. 
tereſt ot the Commonwealth, to know the Num. 
ber of its Sab jells, tley that remove ought in Point 


of Duty or Honour, to ſigniſie their Departure; 


unleſs a Man has good Reaſon to ſuppoſe, that it 
will be no public concern whether he leaves 
it with ſuch Ceremony or not, but all ſuch 
Perſons as have engaged themſelves in any par- 
ticular Service or employ for a certain time, 
- ought to have the expreſs Conſent of the Com- 
monwealth for their Kemove. For Example, 
thoſe Subjells that are ſent on Ambaſſies, Expe- 
ditions, or are entruſted in any other Buſmeſs, 
which they undertook upon particular Compa# 
and Agreement. But beſides, a Remove ought 
to be at a proper time, and where it is not di. 
directly againit the Intereſt of the Common. 
wealth to ſutter it. For Example, (to make uſe 
of the Inftances in, Grotius) when the Publick 
Debts are great, a Self ſhould not have leave to 
depart, except he would pay his Share of them 
before he removed, nor when the Commonwealth 
is engaged in a War, upon a Preſumption of the 
Number or Bravery of certain Subjects, and eſpe: 
cially if there be any danger of an Ixvaſion, or 
of being beſieged, except the Subject that would 
de part, can be ſure to leave a Subſtitute behind 

- him, that ſhall be every way as fit to defend the 
State as himſelf (þ). Neither can thoſe be good 
Subjects that ſerve their Country, as Horace 
ſpeaks of his Friends, Diffugient cadis cum fe- 
ce ficcatis amici ferre jugum pariter doloſi, that 
is, when they have drain'd all they could from 
it, leave it to ſtruggle with misfortune by its 

ſelf. But then it muſt be obſerved, that by Re- 
moping in this Place, I underſtand the depart- 
ing out of the Dominions and Territories of the 
Commonwealth, and not the degying its Au- 
thority, and continuing to live in its Dommons. 
For the Commonwealth, when it bounds its 
Power within certain Limits, is ſuppoſed at the 
' ſame time to prohibir every Perſon from inhabi- 

ting within that Compaſs, that will not acknow- 


ſelves the Right of Subjects. 


Coun 


Anbaſſadpur one of the chief of whic 


ledge its Authority. And therefore it may be 
obſerv'd by the way, that the Grandees of Spain 
were very much miſtaken, when they thought 


themſelves releaſed from the Ob/jgations of the 


Commonwealth, by renouncing the Publick 
Laws, and then retiring to other Places. And 
when that was done, they thought they might 
lawfully take up Arms againſt 0 | 
begin open Hoſtilities againſt him and their Coun- 
try, without incurring the guilt of Treaſon and 


Rebellion (i). From what has been faid,we yy | 
＋ 


infer, of what force thoſe Avocatory Comma 
are, by which the Commonwealth endeavours 
to draw away its Subjects from Employments in 
Forreign Countries, For Inſtance therefore, if 
a Subjett that is under no particular Ties or 
Reſtraints, remove from his Commonwealth, 
where that Liberty hath always been a Th . 
oufly allowed, and ſettles himſelf and 4 
under the Protedlion of à Forreign State; the 
Commonwealth he left hath no longer any Aw- 
thority over him, And therefore it is to no 
E to think to reduce him by threatning 
im with loſs of Fame, which is the utmoſt that 


can be done, when he is determined not to o- 
But the Commonwealth hath ſtill A2. 


bey. 
thority over Subjecte, that depart either contrary 
to the Laws, or are obliged to it by any particu- 
lar Tres, or hold any Peſſalſons of Goods, and 
eſpecially. Inmoveables, under its Dominions, or 
are abſent only upon Travel and reſerve to them- 
| And by the "ey: 
it was a prudent Law of So/on's, which Plx. 
tarch mentions in his Life, by which he oblig 
the Atheniant, To admit no Perſons into thei 


Commonwealth, except ſuch as were condemn- | 


ed to perpetual Baniſhment from their own 
„ or elſe ſuch as remoy'd with their 
whole Families to Athene, for the convenience 
of Trade and Employment in the Arts ; 
* profeſs'd. And this Law was ſaid he made, 


not ſo much to keep out Forreigners, as to 
invite them to ſettle at Arhens, by giving them 


* afſurance of incorporating them into the Body 
of the Commonwealth; and he made no 
doubt, but both theſe ſorts of People would 
* make very good Swbjeds, the one becauſe they 
* voluntarily quitted, and the other becauſe they 
were forced out of their own Country. But fur. 
ther, ſince the Commonwealth-really hath no 
Power or Authority over a Perſon that is at Li- 
berty, from all Civil Obligations to it; it is 
manifeſt, that if the neu Commonwealth he hath 
ſettled himſelf in h 
Ambaſſadour, or Publick Miniſter to the State he 
leftz that he ought to be received agreeablyto his 
Charatter, and enjoy all the 22 of — 
18 co 


free from the Authority and Power of the Com- 


monwealth he is ſent to. For if this be thought 


too great an Honour to beſhown to a Perſon 


that hath formerly been a Subjef, tis caly to 


(e) o jura Preclara, atq; diuinitusj inde a Principio Romani nominis a majoribus noſtris comparat a, &c. What noble Rights 
„ bythe beſig of Heave have been —4— by f — — ever ſince 

to leave our Country, or 1 
i Liberty every Man is maſter of his Right, and may keep, or reſign it, as he pleaſeth. | 
14 75 — Y 1 "Mariana, de rebus Hiſp, l. 13. c. 11. = 54.34.89 
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State, that none of us ſhould be 
| (b) Vid. Lycurg. Ora. contr, Leoeratem. = ( 
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Of the Laws of Nature = of Nations. CHAP, XL 


deny him Reception. Nay, to carry the thing 
— Oh 6 | 2 Inſtance, a Subject in the 
Face of his oun Commonwealth, engage 
his Faith to a Forreign State, in order to take 
upon him to Negotiate for it there, under the 
CharaBer of Anboſſadour, and publick py wa 
the Commonwealth muſt be ſuppoſed to have 
releas'd him from all Cuil Obligations to it 
ſelf. Since it is impoſſible the fame Subject 
ſhould be capable of two Obligations of the ſame 
Nature. And in conſequence that Perſon muſt 
from that time be admitted to all the Right and 
Privileges of an Ambaſſadour in his own Country, 
which by a ſort of Ficlion he is ſuppoſed to have 
changed. 
IV. But to depart in Companies, great Numb- 
ers together, Grot:4us thinks nor ad oy for this 
Reaſon, becauſe ſuch a Liberty would be utter- 
ly inconſiſtent with the Nature of Civil Society. 
And in Morality that muſt be judged neceſſary, 
without which the End propoſed, cannot be at. 
tain'd ; and that zncon/iſtent wich it, which pre. 
vents or deſtroys the end (4). But the truth of 
this Opinion, may I think be queſtion'd, for if 
it be lawful for particular Subjetts to remove 
as they pleaſe themſelves, why is it not lawful 
for a greater Number to take the ſame Liberty , 
that all propoſe to themſelves the like Conveni- 
ences of bettering their Fortunes by changing 
their Country, ſuppoſing none of thoſe Objecti- 
ons againſt it that were mentioned betore. 
And it is nothing to the purpoſe to anſwer, that 
by this means the Commonwealth muſt be en- 
ſcebled and diſſolved. For where a Perſon hath 


no Right to detain me contrary to my own Incli- 


nations, he ſuffers no Injury, tho' per 22 my 
Departure, a future Benefit, but not yet due, is 
intercepted from him. And there is no neceſſy 
this particular Commonwealth ſhould have ſo 
many Millions of Subjects, or always appear for. 
midable to its Neighbours, any more than it is 
for any particular private Man to be worth fo 
many Thouſand Pounds; tho' tis true indeed, 
that neither ought to be. reduced to a /ower 
Condition, by any unjuſt means. And therefore 
. I think there is but little force in Grotius's Ar- 
gument. For tho? perhaps, this or that particu- 
ar Commonwealth may be very much weakened, 
and perhaps by continual Drarns in time be ut- 
terly diſpeopled where the Subjects deſert in ſuch 
Swarms; yet Civil Society among Men, is in no 
danger of being abſolutely diſſolved by it. For 
the Corruption of one Commonwealth is the Ge- 
neration of another, and what is /oft in one Place 
is gain d in another. Nature when Men began 
to encreaſe and 22 themſelves over the 
World, formed and divided them into Cruz! Socte- 
ties, but never gave any Command, that ſuch 
or ſuch a particular Commonwealth ſhould 
ſtand for ever, in an uninterrupredCourſe of Great- 
neſs and Fortune. Thus Baby 
ed by Seleucia, and that by Geſiphon (7). How- 
ever, ſuch Companies as go off, are obliged as 
well as the particularSubjetts,to depart out of the 


lon was exhauſt- - 


Dominions and Territories of the Common- 
wealth; for otherwiſe there muſt enſue ſuch 
Diſtractions and Confuſions, as muſt neceſſaril 
be fatal to all Governments ; that is, if whole 
Crimes or Provinces were allowed a Liberty, to 
withdraw themſelves at pleaſure, from their O. 
bedience to their Commonwealth, and either 
to put themſelves under the Protection of ano. 
ther, or erect ſeperate Szates of them ſelves. 
V. I ſhall in the next place enquire, whether 
and how far thoſe Perſons may be juſtified, that 
pretend to be Refugees and Beſerters,only upon 
a delign to raiſe Miſchief againſt thoſe thar 
recerve them in Favour, and to the Advantage 
of their own Commonwealth. It cannot indeed 
be excuſed from Imprudence,to be eaſy in giving 
Credit to ſuch ſort of Men, 1. Sam. 29. 4. And 
I believe the World is generally well enough 
ſatisfied, that the Traitors are commonly pun- 
iſhed after their Tregſon hath taken Effect (u). 
Vet I ought not to think it therefore lawful or 
honourable for me to betray a Man, becauſe 1 find 
him of an eaſy Temper, and likely to be taken 
by the Trains I have laid for him. And I have 
already ſhewed,that no Man is obliged to ſerve 
his Country, at the Expence of his Honour and 
Conſcience. And without diſpute,for a Man to 
engage his Faith, purely upon a Deſign to make 
an Advantage by the Violation of it, in doing 
Miſchief to a ſecure and heedleſs Enemy, is a 
ey great Sin. And it was no Queſtion an exe- 
crable Saying of Lyſanders, or Philip's, that Chil. 
dren were to be cheated with Toys, and Men 
with Oaths (n). If therefore ſuch a Deſerter 
expreſly engage his Faith, he cannot break it 
without Sin, whatever Pretence or real Deſign 
he may have of advancing their Intereſt he de- 
ſerted from. It may perhaps be replied, that 
fince theſe that give Recepribe to Deſerters, know 
before hand, that they can do them no ſervice 


without Six, and that no Man can lay any bind- 


ing Obligation upon himſelf to commit Sin, and 
therefore that the Faith given by Deſerters, 
ſignifies nothing; it follows that no Injury is 
done them, if they are impoſed upon by their 
own Cedulity in depend ing upon ſuch ſender 
Arguments. To which I anſwer, that it is For- 
reign to the Queſtion, to enquire whether ir be 
a Sin or not, to make uſe of the ſervice of De/er- 
ters. For it does not follow, that if I /n my ſelf, 
in employing ſuch a Man in my ſervice, 
therefore for that Reaſon he hath a Right 
to do mean Injury. As it does not follow, that be- 
cauſe if a Man hire a RyFan to aſſalinate another, 
he contracts the ſame Guilt with the Villain 
himſelf, therefore it is lawful for the Raſiah to 
turn his Sword upon the Man that hired him. 
It is commonly {aid indeed, that De/erters 
are received by the Laws of Arms, L. 51. D. de 
acquir. rer. dum. that is, that it is contrary to 
the Laws of Arms, not to give Admittance to a 
Perſon that /eaves the Enemy and comes over 
to us, as Grotius and Cujacius explain that Lato 
(o). But whether we ought to underſtand this of 


1 


) Vid. Liv. 41. c. 8. 9. 
Neid. Celian. Var. Hiſt. l. 7. c. 17. 
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(1) P. Nat. Hiſt. l. 6. c. 26. 
(9) ci. Obs. I. 4. c. 9. Grot. I. 3.c. 1. $ 22. 
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the External Laws of. Arme, as Grotius calls it, 
or of the Internal, may very well be matter of 
Diſpure. And indeed, if a Man will defend that 


every one hath an abſolute Liberty to make uſe 
of Afftance of Deſerters ; methinks it 
would not be ſo 


rage an Argument for him 
to infiſt upon, that even Go 

uſe of the Actions of the Devi and wicked Men; 
as to plead the Favour that ought to be allow- 


ed to the Juſtice of thoſe Arms that are taken 


up, either to puniſh the Inſolence of an injuri- 
ou, Enemy, or to aſſert and regain our own juſt 
Rights. And upon a ſuppoſition of this Favour, 
a Prince engaged in a juft War, does not think 
himſelf obliged to e a curious Enquiry, 
whether the Deſerters gave over Hoſtilities à- 
gainſt him, upon honourable Motives or not; 
and ſince he may preſume, that they had good 
Reaſons that moved them to relinquiſh the 
| Cauſe they were before engaged in, he contracts 
no Guilt by ſeeming to give Encouragement to 
an #njuft Deſert ion. But however this be, tis cer- 
tain, that it is utterly unlawful to make our 
Faith only a Tool, wherewith to cheat others. 
And again, tis alſo certain, that where the De- 
ſerter owns he deſerted without any ＋ * 
Cauſe, his Faith can fignifie but little, ſince it 
aithers tends to advance ſome neto Treaſons, or 
to continue on the 0 and 2 4 muſt 
be ver ar Imprudence to lay any ſtreſs upon 
it. R Deſerters, dir they pro- 
poſe to ingratiate themſelves with them that 
receive them, to carry on any ſecret De/igns under 
the Mask of Refugees ;generally pretend that the 
greatneſs of the Injuries they ſuffered, 55 
them to take this way for their Security. The 
Stories of Zopynms and Sextus Tarquinius, are 
very well known; and what Arts the one uſed 
to gain upon the Cred ulity of the Babyloniant, 
and the other upon the Gab:nians. Thus Mege- 
ras the Syrian, as Floris calls him, or Abarus 
the Arabian, as Appian, or Ariamnes as Plutarch 
that drew M. Craſjxs into the open Plains, gain- 
ed Credit by extolling the many Favours and 
Obligations he had received from Pompey, and 
relating the Misfortunes he had ſuffered in 
zufing the Roman Cauſe. With what Beau- 
9 and Life does Virgil deſcribe the cunning of 
inon ; to take off from the Trojans, the Impu- 
ration. of their being an imprudent credulous 
People. Sinon pretends he was a Perſon morally 
hated by Ur, among the Trojan, thought 
bad enough to be guilty ofany Fraud that could 
be charged upon him, and which it was Recom- 
mendation enough to them to be an Enemy to. 
The Cauſe of this Animoſity between Ulyſſes and 
bimfelf, he derives from the Death of Pal/amedes, 
who was put to death for being againſt the 


War; He goes on with his Story, that he was 


doomed to be 2 but not by the Oracle 
or any Command from the Gods, that 


imſelf makes 


made a Victim for the common Safe 4. by 
only by the Malice and Lies of Calchut, that 
had been hired to it, and ſuborn d by Cle. 
And an 8 of ſo high a Nature as this, might 
very well juſtifie him, in ſaying he thought him- 
ſelt releas d from all Obligations to his Coun 
And yet with his uſual Art and Cunning, he 

of all invokes Heaven and all that's Sacred, 
that it may be lawful for him to renounce ali 
Faith and with the Greciant, that Were 


now ſo unjuſt and unkind to him, tho' he once 


conſideted them as Country Men and fellow 
Subjects. And yet all he could ſay was hardly 
enough to overcome the Trojans, till the Gods 
ſeem'd to confirm the Truth of what he had 
ſaid by a very ſtrange Portent. But after all, 
*tis 8 wy that a Dee 77 comes o. 
ver to an Enemy ſingly, and by himſelf, withow 
betraying 1 0 iderable ee to Fr 
brings but à poor Prize with him, neither of Cre- 
dit nor Value (p). But thoſe are not to be look'd 
upon as Deſerters, that go over privately to 
the Enemies, with a Deſign to ſurptize them,or 
make a ſudden A#tacque upon them, without 
engaging their Faith, to draw their Swords. in 
their Aſſiſtance. And it is not to be ſuppoſed, 


that they are under any tacit Engagement, 


becauſe tis not probable. they would make any 
Attempt againſt their Enemies, when they were 
within their Reach. For ſuch a facit Ob. 
ligation can be preſumed only of Perſons, that go 
over to a Forreign State in time of Peace, and 
not in War, Fe 
VI. The zext Enquiry I ſhall make is, whe: 
ther the Commonwealth on the other hand can- 
not forcibly ejef any Subject when it pleaſeth, 
without any antecedent Tranſgreſſion. . Cicero 
indeed, in the Paſſage I before cited, makes it 
one of the Foundations of Liberty, that no Sub- 
je ſhould be forced to change his Country. Now 
the State of the Commonwealth is not for this 
Reaſon, inferiour in the leaſt to that of the pri- 
vate Subjets, becauſe they have the liberty to 
leave it. when they pleaſe ; and they Common- 
wealth cannot gr them to depart contrary to- 
their own- Inclinations : For when a Man puts 
himſelf under the Protection of any Common- 
wealth, he does at leaſt for the preſent entruſt: 
his Fortunes entirely with it, and theſe muſt ne- 
ceſlarily be impaired and ruined, if he might at 
any time be forcibly ejefted.And ſince this would 


be the greateſt Hardihip imaginable upon th 
Subject, every Man muſt be ſup 


ſed ro hay 
made an 12 ann with the 
ſhould not he forced to leave it contrary to bid 
Demerits: But on the other hand, the Com- 
monwealth doth not build its Fortune and Secy- - 
rity upon a few common Subjeds, and therefore 
loſes little or nothing by the departure of two. 

or three of them. For where the Common. 

wealth places any great Truſt in a Subject of c. 

traordinary Value, tis uſual to oblige him dy 


he might not ſeem to have refuſed to be 


Country (or Traitors are hated even by thoſe they defign'd 
the common Concern both of the Romans and the Germans, 
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particular Ties and Agreements, not to leave-it 
without Licence from the Government And I 
think it hardly deſerves any Man's Envy, that 
the Subject in this particular, hath more liberty 
than the Commonwealth. For the other Ad- 
vantages which the Commonwealth bath above 
the Subje#, are of much larger Extent, for 
when a Subject refuſeth to conform to the Com- 
mands of the State, tis eaſie to force him: But 
when a Subject is diſſatisfied with the public 
Adminiſtration, he can do nothing elſe, bur /ub- 
mit and be patient, or remove. But however, 
there is ſometimes a leſs invidious Way made 
uſe of in Commonwealths, to remove ſuſpected 
or uſeleſs Subje&#s, or burthenſome Numbers of 
them, to make room for the ober; and that 
is by ſending them away into Co ,.. Tho 
Colonies indeed generally conſiſt of Perſons that 
voluntarily offer themſelves either upon the 
Hopes of mending their Fortunes when they are 
| 3 nk and embroil'd in Difficulties at Home, 
by freſh Tryals and Succeſſes abroad; or elſe, 
upon a Reſolution to withdraw from the Eye 
of the Government, when they find that they 
are not to expect any Favours from it. Thus 
Ifocrates perſwaded Philip to build (g): Cities 
in Aſia, and People them with ſuch as were 
© forced by their Poverty to lead a vagabond ſort 
of Life, and plunder and pillage all they came 


 - © near; that is, in ſhort, with the Scumm and 


© Refuſe of his I And he commends the 
Prudence of that Method in the Athenians (v). 
An Account of that Cuſtom, ſo common among 
the Ancients, both the barbaroxs Nations as 
well as the Greeks, of ſending out Swarms of 
Young People in ſearch of new Seats, under the 
Conduct of ſome txte/ar God, to whom they 
were held Sacred, may be ſeen at large in Dio. 
us Halicarn. L. 1. and the ſame Author is of 
)pinion, that the Aborigines were a Settlement 
of ſuch ſort of young People that after the Cu. 
{tom of their Countries had been conſecrated to 
the Gods, and ſent in Queſt of new Seats by 
their Parents, and ſettled wherever their Va- 
lour or Fortune drew them (1). And thus P/iny 
tells us, that the Picentes were derived from the 
Sabines, upon 4 Vow which they look'd upon as 
Sacred. And Strabo ſays the Samnites were de · 
ſcended from the Sabines, the ſame way (1). 
* Thus Ia di and Tyrrhenus, as Pate reulus 
© tells the Story, upon a great Scarcity of Food 
threw Lots which of, them ſhould; take his 
Share of the People, and go out in Search of 
new Seats (w) ; and Paulus Warnefridus gives 
very neat the ſame Account of the People of 
Scandinaria. But Colonies may be, and often 
are, ſettled in different Methods: For either 
the Colony continues a part of the Commonwealth 
it was ſent out from; or elſe it is obliged to 


pay a dutiful Reſpect to the Mother Common: 


wealth, and to be in a Readineſs to defend arid 
vindicate its Honaur, and fo is united to it by 4 
fort of unequal Confederacy z or laſtly, is erect - 
ed into a ſeparate Commonwealth, and aſſumes 
the ſame 
from- (x). 


VII. A Manceaſeth to be a Subjed againſt his 
Will, when for ſome Crime, whether truly or 
wrongfully laid to his Charge, he is eje#ed out 
of the Commonwealth. For when the Com. 
monwealth refuſeth to own any Man for one of 
its Members, and forces him to d the Do- 
minions, it releaſeth him from all the Obliga- 
tions which before, as a Subje&, he was bound 
by. Upon which he is left to his own Choice 
to ſettle where he can: And as long as he con- 
tinues in this Exile, the Commonwealth hath 
no Authority over him. Thus ef ) de- 
nied, that the Arges had any Power to bring 
him away from At bent, becauſe they condem- 
ned him to Baniſbment: But to be forced into 
Baniſhment, if upon a falſe Impeachment, is cer- 
tainly a very great Injury (tho a Man of Cõu- 
rage may find Remedies enough, even in ſuch a 
Misfortune) and upon a 764 Crime, a very ſe- 
vere Puniſhment. A thinks it worſe 
than Death it ſelf (z): For tho the Exiled Per- 
ſon may perhaps be allowed to enjoy the beſt, 
or greateſt Part of his Fortune, yet the Difficulties 
and Inconveniences that muſt attend the reno. 
ving them to another Place will be unavoidable; 
and it muſt needs be a very ſenſible Affliction 
to a Man, to be forced to part with his :Re/a- 
110ns and Friends ; beſides, that to be judged an 
unfit Perſon to live any longer in the Common 
wealth, is a ſevere Diſgrace, and muſt leave a 
foul Blot upon a Man's Honour and Memory 

(a): And a Man muſt have loſt all Senſe 
of Shame, that can have no. Apprehenſions of 
the Infamy of it (O). And all that Tally faith to 
the contrary, ſeems to me of very little or no 

force (c); © Baniſhment (ſays he) is no Puniſh- 
ment, but a Refuge and Security from it; for 
* when Men fly from Puniſhment and Misfor- 
tune they change the Soil, remove and ſettle 
in other Countries; and therefore in the Ra- 

* man Laws, Exile is never made a Puniſhment, 

as it is in thoſe of other Commonwealths: But 

*, when Men would avoid Impriſonment, Death, 

ot Ignominy, or other Puniſhments which the 
© Laws appoint, they take Sanctuary in Exile; 

© it they chuſe to ſtay in the Commonwealth, 

© and ſuffer the Law, they cannot be deprived 

* of the Right of Subje&s, but with the Loſs of 
* their Lives; but becauſe there are none that 

make that choice, their R7ghrs are not forced 


ghts with the State it is deſcended 
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© away from them, but they voluntarily relin· 


44. 1 Paterculus I. 1. 
— Longobardorum: I. 1. e. 2. (4) Vid. Garcilas. de la 
lo Judzus de-Abrahamo. (a) Oppiany Hallicut. L. 1. v. 


ſa Panathenzic. Vid. Bacoa's Eflays, c. 33. (%) Dionyf, Haticarn. I. 2. Plin. N. . L. 3. c. 13. 
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: quith and relign them (4), It was indeed pe. 
culiar to the ancient Raman itut ian, that 
no Man ſhould be 9 of his Right 

lat State (e). And by 
it was pro- 


Vvided, that no Magiſtrate ſhould infli& Capital 
Puniſhment on any Crtigen without the People's 
. - Conſent : But that Criminals * * not enjoy 


an abſolute Impunity, and yet no Body ſeem to 


be ejected, or forced to quit his Privilege of a 
- Citizen, they would have had ir believed, that 


the Citigens voluntarily choſe Exile to eſcape 


me Puniſhment (). But the neceſſity. of the 


under this latter 52 the Romans 


Delinquents leaving his Cuntry was ſufficiently 
implied in the forbidding all that were con- 
demn d to Capital Puniſhment, the Uſe of Fre 
and Water within the Roman Dominions. Tho 


when Baniſhment is inflicted, Care ſhould be ta- 


ken to ſecure wendy arg earn from any 
Dangers that may happen, by making the Per- 
fon that is baniſhed an En 

that Reaſon ſome Nations never puniſh with 
Baniſhment, as the Turks. and Moſcovites, and 
formerly the ers, tho* that might be rather 


upon another Account, vig. that they might not 


ange their Religion. The Relegatio is a mil- 
der ſort” of Puni 


a particu» 
lar Place, or elſe prohibited coming within ſuch 
a particular part of the Domnrons. They that lay 


operly 


called (Interdi#:) Perſons interdifted (g): But 


to be baniſhed from ſome particular Countries 
and People, a Man may well enough think 
would be no Puniſhment, as Diogenes ſaid, when 
one told him that the 495 had condemn d 
him to Baniſbment, and ] haue condemned them 


16 N they are. 


Again, A Man is forced, againſt bis 


Mill, to change his Commonwealth, when he is 


ſubdued and maſtered by a powerful Enemy, and 
uts himſelf under his Protection, and ſubmits to 

is Authority as a Subject; whether at the ſame 
time he removes intæ another Country or not. 


And this muſt be allowed to be lawful, not on- 
* ly for particular Subjects, at leaſt ſuch as are 


under none but the common Obligations of $ub- 
jection, but alſo for entire Cities and Provinces, 


when there is no other way left open for their 


* and Preſervation (H). 

Sometimes alſo it happens, that a Subjell 
upon an Injury he hath done a Foreign Common- 
wealth, is by his own deliver'd up to the Inju- 
red Stute, to prevent a War that might other- 
wiſe follow upon that Account. Herodot us in 
his Calliope, relates a Story of Timegenides and 
Attaginws to this N who had been the 

ng t 


Authors - of __ Thebans iran Alliance 


with the Perſians. And here a Queſtion is mo- 


d our ours,” 


. demn'd Criminal. (g) 


TY 


emy to it: And for 


ent, by which the Criminal 
is not entirely diveſted of the Right of a Subject, 
but is only confined to inhabit in ſuc 


ved, Whether a Subje# ſurrenderel by his own 
Commonwealth, but not accepted by the other, 


continues a Member in it or not * The ſame 


Queſtion is propoſed in L 17. D. de Legationt- 
bus. P. Mutiug was of Opinion that hs did not, 
becauſe when a Subfect is delivered up by the 


public Voice and Conſent of the People, he ſeems 


to be as much ejeed out of rhe Commonwealth 


as he would had he been forbid che Uſe of Fire 
and Water. And the ſame Queſtion was dif. 


puted with great Heat in the Caſe of Mancinus, 


who had been ſurrenderd at Namantium, but 


not received: For when Mancinus afterwards 
offered to go in to take his Place in the Senate 


Rurilius, the Tribune of the Commons, ſtop'd 
him, and refuſed him ddmiſſion; telling him, 
that when the Parer Patratus, to releaſe the. 
Commonwealth from the Obligations of the 


Treaty he had ſigned, ſurrender d him up tothe 
Enemies of the Roman State, he then ceaſed to 


be a Roman Citizen : However, when the Mat- 


ter was put to the Vote, the Majority declared 
in Favour of him, and among others for this 
Reaſon, that 3 could properly be ſaid to 
have been delivered, which was not | 
by the Party the Offer was made to. To me 
the 


State of the Controverſy ſeemeth to be this; 


The Commonwealth that ſuffered the Injury, 5 


hath a Right to proſecute the Subje# of the 


reign State with a War : But by a Surrender of 


him, he is entirely conſigned over to the Injured 

Commonwealth, and may be puniſhed as one of 

its own Subjefs. And if he be received the 

Commonwealth he was formerly a Member of; 
uits all Right to him, 8 


he Injared Commonwealth refuſe the Offer, 
and decline the Acceptance of the ſurrendered 
Party, the State that offered the Surrender may 
diſpoſe of him as it pleaſeth, and either abſo- 
lutely ee him, or puniſh him accord ing to the 
Demerits of the Crime. But if neither of the 
two happen to be inflicted on him, it is not to 
be ſuppoſed, that he hath loſt the Right of a 
Subject; for the A# of Surrender, is in it ſelf 


only a Tender made to the Foreign State of that 


Right, which every Commonwealth hath over 
its own Subject 
render doth not in it {elf deprive any Man of 
the Right of a Subjed, unleſs it happens to be 


declared by aap particular Law inexpreſs words, 


That ina Concurtence of fuch'Circumſtances,the 
Party ſhall be ſuppoſed to have forfeited all the 
Rightr of a 3 And Cicero is of the ſame 
Opinion, for 

been deliwered 
accepted by the Enemy, retains the Rights and gui. 
vileges of a Citizen entire. But from what hack 


N 


8 0 4 Roman 22 doula 


in bis Oration to the 


te tells them, that there wete Laws, 
after Condemnation he 


be permitted to 


ſui hoc jus a majoribus proditum, &c. This is a Right we all receiv'd from 
ever loſe that Privilege but by his own Ghoice. ” | F | 
5 Diodorus Siculus L. 3. c. g. mentions an Inſtitution ef a quite contrary Nature among the Æthiopians, Saluſt. Catalin. Czfar 
by which no Citizen's Life could be taken from him, but that 
go into Exile; and again afterward, Baniſhment was always allowed the con- 
Vid. Briſſon. Scle&. Antiq. L. 3. c. 5. Anton. Matthe. de Crimin. 2d Tit. de Peena, c. 1. $6,104 


, becauſe it is by public 
nſent and Approbation, that he is delivered 
up to the Authority of the Foreign State : But 
ik t 


and not an utter Abdication and 
Renunciation of him : And therefore the Su-. 


ith he (i), 4 Gtizen that hab 
the Pater Patratus, if be is no- 
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been ſaid we may infer, that 1 Surrender is 
"accepted, and afrerward the Perſon that was 
given up ſhould happen by ſome Chance or 
other to feturn to his own Country again, he 
cannot be admitted as a Subject, but by a new 
Grant of Favour (H. For the Right of the Poſtli. 
(&) Vid. I. 4. O. de Captiv. & poſtlim. 


8 Mad Ma P'S —_— 


minium belongs only to thoſe that were forced 


to ſubmit to an Enemy's Power, contrary to the 
Conſent and A pprobut ion of their own Common- 


wealth, and not to thoſe that were voluntari 


iven up to a 


Foreign Aurbority by their own 
State. | | 


th ** 
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EE CHAP. XII. 3 


Of the Changes and Diſſolution of the Commonwealth, 


- 


— rad happen in the Commonwealth theſe 
Az three ways; Firſt, It may be ſo changed as 
Mill to continue the ſame z Secondly, it may be 
o changed as (till to continue, tho not the ſame 
as it was before ; Thirdly, it may be ſo changed 
as to be utterly deſtroy d. The firſt ſort of 
Change happens when the Form of the Common- 
wealrh is changed, as when a Monarchy changes 
into an Ariftocracy, or an Ariſtocracy and Demo- 
eracy change themſelves into a Monarchy : For 
in either of theſe Changes, the Eſſential Form of 
the Commonwealth is fill preſerv'd, only the 
Form which reſults from the 95 Subject of the 
Sovereign Power is cha . that the People 
are the ſame, whether the Government be Ring- 
„ Ariftocratical, or Popular: Nay, tho? it ſhould 
appen that a free People ſhould in a War with 
a King, be reduced to ſo entire a Subjection as 
to be made an Acceſſion to his Patrimom, yet 
they do not ceaſe to be the ſame People, as long 
as the Conquerour governs them as a diſtinQ, 
ſeparate Kingdom, and doth not annex it as a 
Province to another People. For fince the Peo- 
le in a large extent comprehend the Sovereign 
— it ſelf, it is no material difference whe. 
ther the Ring hath the Government over them 
by a full and abſolute Right or not. Fot either 
way he is Head of one and the ſame Body. | 
ll. From what hath been ſaid, the Queſtion 
propoſed by Ariftorle Pol. I. 3. c. 1, 2. may be 
anſwered, whether if a Commonwealth from a 
Tyranny or an Oligarchy become a Free Popular 
State, it be obliged after ſuch a Change, to ob- 
ſerve the Treaties, 2 ations, Patfa Conven- 
ta, and other AA, made by the Tyrant or the 
Oligarchy. The Reaſons fer the Negative are, 
that the Ar of a Tyrant, or Ohgarchy, are no 
Act of the Commonwealth, and the Common. 
evealth can be obliged only by its own Aﬀs 
again, that that is a Commonrealth where a 
things tend to the Advancement of the public 
good, and where it is otherwiſe, there is neither 
the Right nor Name of a Commonwealth, but only 
Force and Violence. But theſe Reaſons are ma- 
nifeſtly trifling: For not to repeat what 1 faid 
before concerning Hyranny; a diſtempered and 
difordered Head is certainly an Head, and the 
As of an Head, tho indiſpoſed, ate look'd up- 
on to be Ade of the Commonwealth; and a 
Commomvealth muſt not be ſtruck out of the 
Lift of Commorwealths, for being in ſome Diſ 


orders. There was a Controverſy of this Nature 
formerly among the Arbenians, which begun 
thus; The Thirty that govern'd the Athenian 
State, borrow'd Money of the Lacedemonians up- 
on the Public Faith, and after the Athenians had 
ejected the Thirty, and recovered their Liberty, 
the Lacedemonians demanded their Money of 
them, the Matter was put to the Vote at Athens, 
and it was carried that it was equitable, and for 


the Peace of the State to pay it. And De- 


moſthenes Opinion of this Action was (4), 
That the People choſe rather to pay the Mo. 
ney, than not make good the Articles of Agree- 
ment; and again, ſpeaking to the Arbenans, 
And then 2 conſented to pay your Money 0 
thoſe that bad injured you, rather than go back 
from any part of the Articles (b). Nay, tho“ a 
Commonwealth ſhould be reduced to a Pro- 
vince, and ſo loſe the very Nature of a Commox- 
wealth, yet the Debts it hath contracted are ſtill 
due: For the Debrs being founded in rhe Com: 
monwealth, not preciſely as: ſuch a Common- 
wealth, but as it is poſſeſſed of certain Goods, 
whoever is Maſter of thoſe, muſt rake the Debrs 
III. But tho' the Caſe ſeems to be beyond dif: 
pute, as to the Debrs which are contracted for 
the Uſe of the Commonwealth, and ſuppoſed to 
continue, upon the whole Body of it; yet whe- 
ther all the AZs of an U/@rper will fall under the 
like Determination, when he is depoſed or ejetted 
is ſtill a Queſtion. If ap U/#rper indeed enter in- 
to a Confederacy with a Foreign State, for mu- 
tual Supplies of Aid againſt a Common Enemy, 
and either divide the Booty with his Confederate, 
or ſell any part of it to him, the Canfederacy, 
the Donation, and the Sale, muſt continue in 
force after the L/urper is depoſed. For the 
Foreign Commonuealth acquires a ſolid . Right 
from thoſe As, becauſe it agreed upon them 
with the U/arper as Head of the Common- 
wealth, and in a nce for its: Intereſt and 
Advantage; and there was no Reaſon why the 
Foreign Commonwealth ſhould concern it ſelf 
what Title the Uſarper might have to this Go- 
vernment, and there is no other Fault in that 
Act. But then the Difficulty is, if an LHſurper, 
by Oppreſſion and Violence rifle his on Subfellt 
of their Goods and Fortunes, and ſell them to a 
uo Hate, whether upon à Diſſolution 
is 


'(*) Demoſthenes cont, Leptin. 
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again? Boecler (c) thinks they can, and thatif F. Changer which To denſe the Common- 
wealth, that it appears no longer the ſame, 


they that bought them did it adviſedly, they 
ought to acknowledge their Fault, and be con- 
tent to part with what they could neither buy 
nor the other ſell, without Injuſtice. He adds, 
nay and tho' they knew nothing of the Caſe 
when they bought them. All which may per- 
haps appear reaſonable enough in Foro Conſcien 
tie; but it we conſider the general Humour of 
the World, I don't ſee how the Sufferers can re- 
cover what they have bern thus deprived of 
from a Third State. For as long as the Uſurper 
continues bis Opprefſions, he is look'd upon to be 
an Enemy to the Commonwealth, and the Sporls 
be takes from his Subjects when transferr'd to a 


Foreign State, are retained with the ſame Preten- 


ces ot Right as other Acquiſitions of War. But 
it the E Government hath been confirm- 
ed by the Conſent of his Subjects, the Foreigners 
may pretend Right to the Goods of the Subject, 
as /awfully confiſcated. © For as in other Cafes, 
Nations that are at Peace, and are unconcern'd 
in the Wats of their Neighbours, treat the Par- 
ties engaged with equal Reſpect, and attend 
only to the Event: So a Foreign State is not to 
be concern'd what Meaſures their Neighbours 
Win their Government at Home. But the 
unjuſt As of Uſurpers, that are confin'd with- 
in the Commonwealth, may when their Govern- 
ment expires, be reſcinded by a lawful! Power 
as far as the Occaſions of the Commonwealth 
require. And by the A&s is meant, not only 
the Laws they made, bur alſo all Grants and 
Alienations whatſoever, that were made contra- 
ry to the Conftitutions of the Commonwealth. 
IV. In the next Place, the uſual Queſtion is, 
What Place ought to be allowed a Prince that 
hath raiſed himſelf to the Sovereign Power over 
a People before free, and what to 2 free People 
after Extirpation of Kingly Government? To 
this Grotivs anſwers, 1. 2. c. 9. $8. that a Com- 
monwealth may challenge the ſame Place after 
ſuch a Change, as it had by it ſelf or Repreſen: 
tative in any Aſſembly before. But to me it 
ſeems neceſſary we ſhould diſtinguiſn, whether 
for Example, the Prince that hath obtain d the 
. Government of the Peopſe before free, continue 
in the Aſembly or Sem he was of before; 
or whether he divide from it, and enter upon 4 
ſeparate Adminiſtration of his own Affairs. For 
in the Erft Caſe, without diſpute, he can make 
no Pretences to any other Place, than what the 
free People were before contented with, not- 
withſtanding the Greatneſs and —— Per- 
ſons of Sovereign Princes are inveſted with. And 
ſo on the other hand, a free People after Extir. 
tion of Kingly Government, may demand the 
me Place in any common Aſſembly, that was 
allowed to their Princes before: But if the 
Prince or People ſeparate from their O/d Aſſem. 
blies or Syſtem, the Place that anciently b=long- 
ed to them, ought to be no Prejudice to them, 
or be any Argument for the Precedence of others, 
that had formerly that Privilege in the Commer 
| Afenby, fince all Sovereign Powers are naturally 


and a ſort o 


happen generally theſe two ways; either Firſt, 
when ane Commonwealth breaks into to, or 
more; or Secondly, when many diſtint Com. 
monwealths unite into one. The Firft may be 
the Effect either of murual Conſent, or elf of 
the Force of War. Different Commomvealths 
may be formed out of one by common Conſent, 
by ſending out Co/onies in the ſame manner as 
was uſual in 0/4 Greece. For the Romans af- 
terward, who are followed in the Cuſtom by the 


modern Nations of Europe, when they ſent a 


Colony abroad, continued it under the Zuriſds- 
Zion of the Mother Commonwealth, or greater 
Country. But the Colonies that were planted by 


the Greeks, and after their Method conſtitu k 


afterwards particular Commonwealths , but wee 
always ob 8˙0 to pay a becoming Deference, 


Commonwealth (d). But a Colony ſettled after this 
Form, is not obliged to pay the Debis contratted 
by the Mother Commontocalth, unleſs it was ex- 
preſly agreed when the Colony was ſettled; be- 
cauſe the Public Debts in the laſt Reſort affect 
the Goods of the Commonwealth, which the O. 
lony (tis ſuppoſed) hath no ſhare in. And tho? 
the particular Perſons in the Colony,” might per- 
haps have enjoy'd the Benefit of thoſe Debrs, 
while they were Members of the old Common- 
wealth; yet when the Mother Comnionwealth 
diſmiſſeth them free, ir declares that they ſhall 
not be liable to pay any thing, upon that Ac- 
count. But indeed, if we take a ſtricter View 
of the Matter, the Commonwealth is not really 
in it ſelf changed the ſending out Colonies, 
neither doth it ceaſe to appear the ſame, but 
only as in a Natura/ Generation, one 
wealth gives Birth to another. But where a 
Kingdom divides by common Conſent into tro 
or more diſtin? Commonwealths ; the Public Pa. 
trimony, with all the Debts and Incumbrances 
upon them, ought ro be equally ſhared among 
them. Tho? indeed when ſuch Separat ions are 
made by mutual Agreement, there is commonl 
expreſs Proviſion made for ſuch Caſes. 
VI. Another Charge in the Commonwealth, 
and by R_ it ceaſeth 2 the Jem, is, where 
two People unite, (not by way of Confederacy or 
Subjection, to one — S t) in fack 
a manner that the tum States grow entirely into 
one. In which Caſe Grotius thinks, that the 
Rights, the particular Commonwealths that 
make the Union, enjoy'd before, are not loſt, 
but communicated to the whole Body, as alſo 
— 17 — and r unleſs the contrary 
ha particularly agreed e). But it 
muſt be conſideted, whether the Kan dat 
unite with a deſign toerefa newCommonwealth, 
where all are to enjoy the ſame Rights; as ſup- 
poſe t diſtin People, ſubject to a Governs 
ment of the Populace, aboliſh their Form or Con- 


ſtitutions and unite into one Kingdom; or Two 
Kingdoms take away their Fundamental Le.. 
Royal, and ſet up a | 
new Kingdom. By this Uon tis manifeſt, that 


diſplace the Antient Line 
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"Of the Laws of Nature and of 


their former Commonwealths are ſubverted, and a new one 
erefted upon their Ruins. But when one Commonwealth u- 
nites with another, in ſuch manner that one keeps ifs Govern- 
ment and Seats, and the Subjects of the other change their 
try, are removed into the Foreign Soil, and are taken into 
Rights and Privileges of the Foreign Commonwealth, it is 


evident, that one is ſwallowed up and loſt in the other: But 


that which remains doth not ceaſe to be the ſame, tho' from 
ſuch! an Acceſſion it receiveth a confiderable Increaſe in 
Strength and Power. But there are no ways of wniting di- 
ſtin Commonwealths, ſo that each ſhall preſerve its own 
ſeparate Conſtitutions, and be as it was before ; unleſs by 
Ari& Alliances and Confederacy, which rather give Riſe to a 
Syſtem, than a Commonwealth properly call'd. | 

ViI. The laſt Change, that by which the Commonwealth 


entirely ceaſeth to be, happens when the People themſelves are 


either diſſolved, or deſiroyed. It is a common ſaying that 


- Kings are mortal but Commonwealths eternal. By. which it is 


not Meant, that it is impoſſible that a People ſhould ever be 
ſeutter d, or utteriy extinguiſhed by any Violence or Fatal 
Period; but that they do not ſuffer any ſuch Decays of Nature, 
as particular Men do, after a certain Courſe of Years; for tho' 
Individuals change, yet there continues a' conſtant Succeſſion 
of freſh Supplies, cither by a Refort from the Neighbouring 
States, or by the natural Iſſues of Procreation at Home. By 
a continual Courſe of which Succeſſions, the People always ap- 
pear the ſame, and poſſeſs the ſame Rights and Privileges, tho' 
the particular Subjects are frequently changed (F) As Virgil 
faith of his Bees, 

Ergo itſas quamvis anguſiug terminus evi, 

Excipiat, (neq; enim plus ſeptima ducitur aft as) 

At gems immortale manet, multoſq; per annos 

Stat fortuna domus, oy avi numerantur lavorum. 

Tho ſeven ſhort Springs conclude their vital Date, 
Yet by repeopling their decaying State, 

Their Antient Stocks eternally remain, 215 
And in an endleſs Race their Childrens Children reign. 

n ; Mr. 4 i/on . 
The Senſe of the Old Philoſophers upon the Diverſity of Bodies, 
will perhaps give us a clearer view of this Matter, and thus Plu- 
tarch tells us, (g that ſore Bodies the Philoſophers ſay are com- 
pounded of Parts disjoin'd, as a Navy, an Army, and the like, o- 
thers confift of compa#ed Parts, as an Houſe, a Ship, &c. a third 
ſort are framed of united Parts, ſuch as are combin d into one 
Nature, as every particular Animal (h), which in other Words 
may be thus expreſs'd ʒ a Body in general is ſomething contain d 
by ſome Habitude, Coherence, or Tie, ſo that it conſtitute one. 
The Ligament or Tie, by which the Parts of a Body are join d and 
united, is threefold, Natural, Artificial, and Moral. The natu- 
ral Tie or Bind, is that by which Natural Bodies are contain'd, 
the Artificial is that by which things otherwiſe divided in Na- 
ture, ate by human Induſtry brought to an Unity and Continuity, 
and the ral Tie laſtly, is that by which ſeveral Individuals are 


connected from human Inſtitution, and are ſuppoſed to make 


one Body. And this Body may indeed confiſt of Beaſts, as 4 
Flock or Herd: But here, I extend it no further than to a 
Combination of a Number of Men, And from theſe 
different Modes of Union, reſult thoſe three ſorts of Bodies, 
the Natural, Artificial and Moral; all which are ſuppoſed to 
continue the ſame Bodies, as long as that Connettion, which 
at firſt join'd the Parts together, is not all at once diſſolved 
and broken. And thus therefore a Man ſtil] appears the ſame, 
tho' Mbltitudes of little Particles of his Body perſpire ; and 
are conſtantly ſupplied with new from the Nutriment he takes 
in (i). And thus ſome of the Ancients thought 2 — 
the ſame; 
tho in Tra& of Time it had went through fo many Repairs, 
thathardly any thing remain'd of the Materials it was firſt 
built with (KJ. Plrtareb hath a handſome Paſlage on this Sub- 


ject ( ). A Commonwealth, ſaith he, is one entire Body com- 


frebendins a Number of Members, and reſembling the Na- 
feral, it neither laſet b irs nature in the different Succeſſions 

Tears, mor is liable to change in the many Alterations of time, but 
@'ways preferves the ſame AﬀeBioms and Properties, and thoſe 


Nations, CHAP. XII. 


that are agreeable to its Conſtitution, as long as it continues uni- 
ted by common Ties and Ot ligations, and preſerves the Unity of a 
public Body. He adds, That particular Men are more — 
the Injuries of Time than Communwealths ; for iff a Man be ab- 
ſent from his Friend but a ſem Tears; at his Return, he diſcu- 
vers a Change in his Conſtitution and Face, and often ſuch an Al. 
teration in his Humour and Behaviour, as he hardly knows him: 
But if a Man after thirty Tears abſence, come again ints the ſame 
Commonwealth, he not only finds the ſame Houſes and Buildings 
but the ſame Inſtitutions, and the ſame Manners and Diſpoſitions 
in the People (m). Tho' indeed it is impoſſible in a long 
Courſe of time, but a Nation ſhould receive ſome Alterations, 


and not appear the ſame as to all Effects (n). Hobbs Philoſ. 


Prim. c. 11. 5 7. chuſes to expreſs the ſame thing thus, When 
any thing 16 denominated from ſuch a Form, that is the Principle 
of Motion in it, as long as that Principle remains, the Individual 
p Vie, thſtanding the 

t notwithſtanding the Truth of all this, it is poſſi- 
ble for a Commonwealth to be utterly der d, and that ei- 
ther when the Material of the People. or whole Number of 


i SubjeAs periſh or ſcatter, or when the Moral Tie that joins the 


People together is utterly broken and diſſolved ; the Mate- 
rial Part or Body of the People periſheth, either when the 
Parts that are abſolutely neceſſary to the Subſiſtence of the 
Body, are taken away, or when the Body it ſelf is deſtroy'd (o). 
Grot ius giveth us ſeveral Inſtances of Nations that have been 
utterly deſtroy'd all at once, by public Fatalities. And here an 
Enquiry is made, whether if after ſuch a general Deſolation 
ſome weak Remainders are left, that cannot be cail'd a People 
they retain the Rights of their Ancier Nations 2 Grotius is 
of Opinion, I. 2. c. 9. $4- That the Propriety the People had, 
as they were private Perſons, might ſtill ſubiiſt in their Re- 
mains, but that nothing belonzeth to them which agreed to 
the Pevple as ſuch: That is, that they may claim the Inberi- 
tance of the Foſſeſſtons and Subſtance of theſe that were once 
their Fellow Subjett 5, but have no Right to aflume a Svvereien 
Power, or any of thoſe Rights that are the neceflary Cole 

quents of it (5). But however, if the few that are left were 
reduced to fo thin a Number, not by War, but ſome other ca- 
ſual Misfortune; and are able to defend themſelves againf} 
the Invaſions of their Neighbours, till either by Supplies of their 


own Growth, or by Invitations to ot herg to ſettle 


them, they grow up again into a People, I ſee no reaſon why = 
may not claim the Rights of the former People (9). El- 


pecially fince it hath not yet been agreed what Number of 


Maſters of Families is neceſſary to make a People; and ſince 
when firſt Mankind divided into Nations, a very ſmall Num- 
ber made a People. In Juſtin (r) Artaxerxes, Fifty Sons are 
called Tantus Populus, and Niobe calls her fourteen Children 4 
People . Again, a Altitude of Men of which a People con- 
ſiſts is broken and diſſolved, when not every particular Subject 
3 but when upon a Peſtilence, Diſcontent, or Sedi- 
tion they voluntarily deſert and ſcatter elſewhere; or elſe are 
diſunited, and forcibly carried away, fo that they can never 
meet or make head again. And therefore it was Flattery ra- 
ther than Truth, when they of 1ium boaſted that they were 
Anceſtours to the Romans (t). | 
IX. The Form or Species of the People is defiroy'd, if either 
the whole, or the perfect Community of Right be loft; the Com- 
munity of Right and Government is entirely loſt, when the Sub- 
jects ſcatter different ways, and ſettle in different Common- 
wealths, whether they retain their Perſonal -Liberty, or are 
forced to ſubmit to a Condition of Slavery ; the Story of Ca. 
pua is an Example of this Nature ()). A ferfec Community of 
Right between the Members of the ſame Commonwealth is loſt; 
when tho the particular Subjects are allowed their Perſonal A-. 
berty, and are permitted to inhabit their own Cities, and live 
in their own Country, yet they are under the Government. and 
Dominion of a Foreign State. And ſuch a People are uſually. ſaid” 
to be reduced into the Form of a Province. But barely the 
changing the Country, evacuating the Towns, demoliſhing the 
Forts, are not Alteration, ſufficient to make a People: ceaſe to 
be the ſame. . | ths 6 ; 13 | 


— Venda abr erm een be repair d by the Birth of another ; and 
in 

obſerv. L 18. c. 33, & I. 26. c. ult. Senece Epiſt. 192. (i) Tho. Brown. Relig. Med. S. 36, This Body l 
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